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are contradictory to each other 246 

~~ . . — Standard of care expected of 

“®“ber is not higher than that of 

uraTlandr ~ agricult. 
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0 7/1 355(4 
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payment — Debt Relief Court is competent to 
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for repayment — Breach of condition—Scheme 
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S. 13 ( 1 ) — Certificate under S. 13 ( 2 ) is not 

355, 

- 04 13 [3) — Deputy Commisaioaer acts 

as revenue officer and not as persona designata 
— He has power to review his own order pass. 
edunderS. 13 (3) 409 ,^ 

-S. 13 ( 3 ) — Payment of two instalments 
Deputy Commissioner cannot enlarge time 

o / > ^096 

. (^) — Order of Deputy Commis. 

sioner — Civil Clourt can question jurisdiction 
of Deputy Commissioner 409(5 

S. 13 (3) — Laban-gaban mortgage — 


JJuriDg pendency of suit on, amount scaled 
down and instalments granted — Mortgagee 
obtaining certificate under S. 13 ( 3 ) — Civil 
Court can enforce mortgage in terms thereof — 
Payment of balance due — Effect of I36a 
“— S. 13 (3) — Certificate under — Civil 
Court cannot go behind certificate 1866 

- S. 13 (3) — Certificate under — Failure 

to state that claim shall be enforced as if a 
decree had been passed — Effect of 13Cc 

C. P. Court of Wards Act (XXIV [24] of 
1899), S. 12 — After filing of suit Court of 
Wards assuming superintendence of defendant’s 
property — Plaintiff submitting claim to Court 
of Wards after 6 months — Suit compromised 
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execution 7 g 

C. P. Courts Act (I [ 1 ] of 1917), S. 21 — 
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1033 ), S. 10 — Loss caused by gross negligence 

— Municipal Committee removing servant 
drawing salary of Rs. 90 p. m. from service 

— Order set aside by Deputy Commissioner 
on appeal — Appeal to Commissioner against 
order of Deputy Commissioner under R. 2 
(iii) of Rules framed under S. 2.3 (7) of 
C. P. Municipalities Act (II [2j of 1922), at 
instance of Municipal Committee is competent 

— Commissioner dismissing appeal as being 
incompetent — Revision petition lies to Pro¬ 
vincial Government against order of Commis. 
sionet under S. 58, C. P. Municipalities Act 
read with S. 39, C. P. Land Revenue Act (II 

2. of 1917J — Municipal members voting 
for resolution for 6ling such revision petition 
and for its expenses on advice of experienced 
lawyer act with due care and attention and in 
good faith and are not grossly negligent 21a 

C. P. Tenancy Act {'/fij o( imhS.9 — 

Charge given to landlord, extent of — Prior 
oncumbrancer, right of _ Purchase of holding 
by landlord at rent sale _ Right 0 ! prior 
charge.holder to redeem — Position of landlord 
m such case 3 j 0 a 

Ss. -jS (l) (d) and 58..1 — (Introduced 
by the amending Act of 1940) — Sections are 
not retrospective — Rent decree obtained by 
lambatdar — Surrender of holding to newly 
appointed lambardar — Execution of decree 
after commencement of amending act 189a 

—S, SO— Occupancy land allotted to plain, 
tiffs’ share on partition — Separate realisation 
of reck by plaintiff — Surtendei* of occupancy 
land in favour of plaintiff is valid even as 
against lambardar qq 5 

-—S. 59—Surrender and transfer — Diatinc- 

1396 

-5. i05-Interpr6tationof_ Interpretation 

of statutes 2996 

S. 105 (a) — Applicability — Transfer of 
interest in absolute occupancy bolding void — 

b. iO.j (a) does not bar jurisdiction of civil 

Court ggg^ 

Charitable and Religious Trusts Act f'Xi'7 
[u] of 1020), S. 1—Applicability to wakfs 

-S, 3 —Denial of trust 1886 

--S. 5-Public trust 183 c 

S. 5-PubIic grant, if can become private 

188d 
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- S. 5—Nature and purpose of grant 183fl 

-5. 5—Nature of inquiry 183/ 

Civil Procedure Code (V [6] of 1908), S. 2 
('JiJ—Suit by trustee—Legal representative of 
trustee, who is GOa 

- S, .9—Court of special jurisdiction does not 

carry with it power to act beyond that jurisdic¬ 
tion— Action ultra vires of such jurisdiction 
gives cause of action in civil Court 299c 

-S. iO— Applicability — Subject-matter 

previous suit need not' be covered by later suit 
—It is enough if subject-matter of later suit is 
covered by prior suit 297a 

- S. lO—Stay of suit 2976 

- S.IO —Substantial identity of parties in 

suit IS enough 297c 

- S. 2i—Bar of res judicata extends to facts 

and grounds for decision 858a 

- S.ll —Plea of res judicata—Pleadings in 

earlier suit need not be set out at length — It is 
permissible to Court to look into pleadings in 
former suit 8586 

- S. 11— Consent decree against minor 

304a 

- S, li—Constructive res judicata — Facts 

on which plea might bave been raised in former 
suit not within knowledge of the party—It can- 
not be said that be "might have" raised the 
plea in former suit 1506 

S. 11, Expln. 4—Person paying off prior 
mortgage — In suit by subsequent mortgagee 
such person though impleaded as party not 
pleading his right of subrogation— Subsequent 
suit by him for foreclosure based on right of 
subrogation is barred 2566 

—S. 16 (d) —Interest in immovable property 
—Lease of coal mines—Agreement to pay three 
pies pet ton on all coal sold during term of 
lease—Suit for recovery af such amount—Obli. 
gation is one annexed to ownership of immov. 
able property but not amounting to interest 
therein-S. 16 (d) does not apply 286 

- S. 38 — After filing of suit Court of Wards 

assuming superintendence of defendant’s pro. 
petty — Plaintiff' submitting claim to Court of 

Wards after 6 months — Suit compromised_ 

Decree directing payment of interest in case of 
default—Direction if can be challenged in exe¬ 
cution 7 Q 

--—Power of executing Court_Decree 

only for specific performance, not for delivery 
of possession — Executing Court eannot deliver 
possession 4066 

•- S. 47 and 0. 23, B. 3 —Adjustment decree 

granting concession to judgment-debtor to pay 
by instalments—Failure by judgment debtor to 


Civil P. c. (conii,) 

~ J^^cuting Court 

■cannot give relief against exigibility clause 

- S. 47_Mortgag6 decree for sale _ minor 

sons of mortgagor not parties to those proceed- 
, ipgs—Omission to make sons parties to esecu 
■on proceedmgs held, in the absence of pre u: 
diw not su&cient to challenge execution pJo- 

^ S 55 (f 

flflf ao-^ ~ ^application to 

set aside Bale on ground of want of notice under 

u zi, K. 66 liea under S. 47 177 ,^ 

--5. 47—Execution dismissed as infructuous 

19M ^’R^ fConciliation Act. 

declaration that proceedings 
Nore Board were void is not barred under 

■*' _Q fy 150a 

discharge or satisfao. 
tion of the decree”_PriTete sale of mortgaged 
property by judgment-debtor —Subsequent auc- 
won sale m execution of mortgage decree — 
Question whether private sale prevails against 
auction sale—Position of auetion-purcbaser 

^ -— S. 47—Adjustment not certified — Breach 

j of contract represented by uncertified adjust- 
. ment-Suit for damages-Suit. if barred 94 c 
— 0 . 47 (2) Conversion of suit into pro. 
j e^ings under S. 47_Morlgaged renovated by 
j agreement—buit on mortgage _ Conversion of 

s ~ treated as proceedinc 

t ^^°°^'^ding 8 barred by time on 

^ date of institution of suit-Effect 1476 

,1 ~f: '-^^-Fresh applioation-Application for 

i app^icatbn 

! eTf^fh f^-?'!^3e‘juent order_It can be pl^ 

» fid both by original as well as executing Court , 

J 7 :®;^d 7 ^ 1 “'tation-S. 4H is controlled by , 
T. o. 16, Limitation Act 272c 

!l application— Later applica. « 

Court is dM' assistance of . 

given mte ’fraud’ has to be I 

taken evi7f/f*° ^ - 

at ate stage 272c n 

^raud or force — Judgment * 

•>* to delay a 

oeaaed' freot™ 

nil ZShT. - Eaielence of assets if n 

S pSn “““ " eieculion- it 

a'osition, when suit is undefended i68o 
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Civil P, C. (coiitd.) 

‘‘““ee fails within 

L Protection can be waived 

-Property he d did not fall under S. 60 ( 1 ) (c) 

- nd even if It fell, protection was waived 3926 

i' 11 ^°°ual compen- 

• atory allowances not burdened with condition of 

^ semcebut resumable „ Allowances, if attach- 

• are^finaf ^ Commissioner in revision 

' ^^^-I^arties-Credi^ 

tor applying for rateable distribution I27a 

^ ;; P' General sanction is not sufficient— 
Irevious sanction must be obtained for each 

857 

: ^^-Appeal against preliminary decree 

decree-Kffect 56a 

• —6 200-New plea- Piea going to root of 
jurisdiction can be allowed to be raised for first 

' time m second appeal 4 Qg^ 

-—S. 100^ Finding that transferee did not 
act in good faith is finding of fact 367c 

— ~S. 2f?(?-Limitation-PIea of acknowledg¬ 
ment to save limitation can be raised in second 

7/m w , 808c 

-6, lUO—Mv! plea— Plea based on stated 

account cannot be raised 293/ 

, New plea — Discretion of Court 

to allow 298{/ 

— 5 . 2 (? 0 -(,)ue 9 tion of faet-Legal necessity 
—Evidence on question of legal necessity mixed 
up with evidence of fraud - Case of fraud not 
established-Finding on question of legal neces- 
Bity, value of 

—S. lOO-Question of fact-Withdrawal of 
arbitrators, whether before or after conclusion 
of arbitration-Question of effect of withdrawal 

—S. 200 —Finding of fact, record of 122 c 
—5. 200 —Finding of fact — Genuineness of 
s&i 6 XXOJi, 

;-f fact _ Fraudulent 

tronafer—Finding that sale was not fraudulent 

and was not made to defeat or delay creditors 
is one of fact and binding in second appeal in 
absence of any vitiating circumstance llOi 

-220-0th6r remedy open - Rule as to 

non-interference is not rigid 3 g 2 c 

* -S. 225—Order amending or refusing to 

amend plaint or other pleading is open to revi- 

<? 7 7 - p . (FB) 258a 

-i). iicj—Revision can be entertained touch. 

mg proper interpretation by lower Court of 

remand order, question of amendment of plead. 

mg and question relating to framing of issue 

(FB) 2586 
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Civil P. C. 'contd.) 

- S. 115 —Revisioaal jiiiisdiction in civil 

cases is derived from Civil P. C. (FB) 258c 
5. 115 — Order not by itself appealable to 


High Coutt—Revision lies even if appeal would 
lie from decree which may be ultimately passed 

_ (FB) 25Sd 

o, 115 — Issue of jurisdiction is always 
open for revision (PB) 258^ 

5. 115 —Kevisional jurisdiction should not 


* - JUVUiU UUU 

D0 SO liberally exercised as to convert revision 
into appeal (PB) 258/ 

-— 6 '. Ji5—Order accepting plaintiff’s valua. 
tion—Revision 219 d, 

-— S. IJ<5—Jurisdiction, question of—Joinder 
of causes of action 

S. ii5—Material irregularity—Sale with. 

outnoticoimderO. 21, R. 66 1775 

— S. 115— Interference on question of prac. 
tice 

■S. 115— Order allowing amendment 


— t«i«vv4U5 aujeuuiilUDli — 

Defendant failing in trial Court and also in 
appeal virtually — Appellate Court allowing 
defendant to make out new case by amend. 

ment—Order is revisable II 95 

—-5. 115 (c) — There must bo error of pro¬ 
cedure and not merely of law (pB) 258? 

S. 141 _ Proceedings under S. 11 , C. P. 


Money-lenders Act attract S. 141 , Civil P. C. 

Q 7.T c. , 

-o. idi—Stay of suit 0975 

if ^-Setting aside sale - Fraud prac. 
tieed on Court 22 ^ 

5, 151 —Setting aside sale 524 

0 . 7 R. 9 — Mortgage by live brothers 


iniMflt, Q„1 f -"*'0-6'' ii»a urui^aers 

jointly—Sale 0 part of property—Purchase— 

mortgagee- 

On failure, final torecloeure decree passed and 
property lost to brothers _ One broiher (iliSg 
smt against vendee for damages^ther brothers 

belwe™°“l' ~ partition 

between brothere proved _ Suit held main- 

tamable - Plaintiff held entitled only to 1 / 5 % 

share in loss as compensation 401i 

~ 0. 2, B, 3_Suit tor specific performance 
of agreement tor pie of lancl-Strangers claim, 
ng independent title, are not proper if parties 

tariffpro-emption and in 


the alternative tor deelarafiorot Zi^ 

^bUitTol e'lS™^"'- 

32 

ZiV~ P-‘°pp®> i>y inag. 


=rir5t“E=r= 

based on plea of estoppel by iudgmenti.rmend 


Civil P, C, (contd.J 

menfc into plea of estoppel in pais should be 
allowed 858 ^ 

- 0. 6, R -2—New plea 1416 

-0. 6, R. 4—Pleadings—Fraud — Details 

of Iraud should be given 170a 

•0. 6, R. 17 — Amendment seeking addi. 


tional ground of exemption from limitation 


dS4i 


uuv 

•0. 6, R. i7_Real questions in controveras 

. !• .-A- 


- . - , —ii^uvkjvivug lu sbUIviOJl 

—Such questions are those on which issues 
are framed — Amendment involving complete 
change of front in defence cannot ordinarily be 
allowed — Lambardar suing for possession of 
abadi site on ground that transferor had non- 
transferable licence therein_Defendant admit¬ 

ting this in trial Court — In appeal defendant 
raising new question by amendment that trans- 

fei'or was proprietor of site_Amendment held 

ought not to be allowed. 119a 

- 0. 7, R. 5—Joint family—Manager — Re- 

presentation — Fact that he was sued in repre¬ 
sentative capacity need not be mentioned 824 iJ 
——0. 7, R. 7 — Suit to be tried on cause of 

action existing at date of its commencement_ 

Court when can take notice of subsequent events 

0. 7, R. 18 —Production of account books 
at late stage 44 ^ 

^1 -S. 5 — Allegations by non-applicant 
—Applicability of rule to 127* 

•0. 9 — Proceedings under S. 11 , 0. P, 

A/>f T)a«, 


Money-lenders Act - Provisions of 0. 9, Civil 
P. C., apply to such proceedings 360fl 

- 0. 9, R. 6 — Suit against person as heir of 
deceased—Proof required — Existence of assets 
if ^ould be proved at stage of suit or execution 

Position, when suit is undefended 168a 

^ ~ Defendant not appearing— 
ilaintiff to adduce prima facie evidence— 

Duty of Court in telling plaintiff what is prima 
facie case Iggj 

— 0. 9, R. 7 — Good cause — It is not same 

thing as sufficient cause—Illness established by 
doctor s certificate is good cause 862a 

——•0. 9, R .9 ^ Minor plaintiff if entitled to 
indulgence—Absence of agent 56 

— Scope — Application under 

• y. K. 7 rejected — Court can still set aside 
parte decree gggj 

ZTT?' “ Issues framed between flo- 

defendante—Propriety of l70i 

~ ^ — Preliminary issue of limite- 

ion raised by defendant—Allegations in plaint 
to be taken as tme §344 

0 . 17, R. 2 — Plaintiff absent but counsel 
presen on adjourned date — Counsel applying 
or adjournment on ground of no instructions- 
Application rejected - Court proceeding wiU* 


a 

(I 


tl 

Hi 

0 . 

66, 


Jell 




of cl 
sticj 
6}' 
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CiYil P. C. (contd,) 

om by examining defendant _ Suit dismissed 
and decree passed 0 17, R. s applies and 

dMs noV’lif ■ V !oc restoration ' 

0.17, R. 3— Plaintiff absent but counsel 
present on adjourned date - Counsel applying 

“ ground of no inetruolions- 
Application rejected — Court proceeding with 
case by esamming defendant Suit dismissed 
and decree passed-0.17, R. 8 applies and not 

' ■“ for restoration does 

not lie-Proper remedy is by way of appeal; 310 

eiectmeni' ^ ^ *PP‘“ ‘o decree for 

•I / I 

J—0.21 , R.2 — Adjustment certified after 
interM^ ®“^‘‘0“-Purehaser’a 

- 0. 21, B. 5 — Adjustment not certified— 

Brewb of contract represented by uncertified 
adjustment-Suit for damagea-Suit, if barred 

^ ~~ Adjustment of decree — 
Modes of-Variation of decree _ Esecution 

3o(j 

?■ whether decree has 

been adjusted - Decree-bolder if can withdraw 
application for adjustment 35 ^ 

niwBterfaf' ~ 

f^ransf' u ~ Application 

for transfer of decree la not one for execution 

—0. il, R. 17 — Amendment _ Apptea* 
tion for amendment of preyious application — 
Such application m fact ie fresh application _ 
Application not complying with 0. 21 , R. ii_ 
C^r^t should allow it to be amended under 

a^sak viid' to give notice^r£ 

judgment-debtor 

fin ! ? 1 ^“®“ ~ notice to legal 

representatives is nullity qnn 

thlTl^’a'^/' f ti, application 

noKfiiA i- “ f'® P'PPO'ty attached should be 

is MO f ‘ n ®PP'fo““‘’® own mortgage, 

RB i- . u ■ i®‘"‘'““t'0“ between Rr. G2 and 

68, pointed out) 309^ 

nnd 63 — Order partially 
releaemg poperty—Claimant suing under R 63 

-—0. 21 , B. 63— Suit under, after rejection 
Of olaim-Butden of proof-Burden of establi. 
smng good faith of transaction on which plain- 
^ Mlifls is on plaintiflf 875 


fj 


Civil P. C. (contd.) 

~0.21 B. 63- Order rejecting claim with¬ 
out investigation on ground of delay — Suit 
under R. 63 not filed within one year— Orde" 

13 conclusive 

r^* 56— Notice under 0. 21, R 22 

- Presh notice under 0 . 21 . R. 66 not nece?. 

3Sry ll~d 

A — Maintenance 

decree— Right to charge and right of residence 
not mentioned in sale proclamation — Estoppel 
—Inability of auction-purchaser under R, 7i 

Omission to give notice 
under R. 66 (2) not curable irregularity 177c 

- 0. 21 , B, Sif—‘'Forthwith' — Meaning of 

14'^'I 

0 . 21 , B. ap-Notice of application under 
auction-purchaser is sullicient-He need noc 

be made party 393 ^ 

- 0. 21, B. 89 (as amended in Central 

i^rouinccsj-Person having interest at time of 
petition can apply 30 ^,; 

0. 21, B. SO — Setting aside sale in part 

127,; 

—0.5i, B. 66 -Application under-Mendon 
ot auction.purohasers in—Necessity of I27c 

n .‘^^—Provisions complied with— 

Court whether has discretion to set aside sale 

127 / 

-— 0 . 21 , B. 66 -Sal 8 in execution of money 
decree—bubsequent reversal of decree on appeal 
Application for setting aside sale, under R 89 
-Deposit made under R. 89 (a) but no deposit 
under R. 89 (b)—R. 89 if complied with 12G 
0. 21 , B, 66 —Deposit in Court GGo 

-—0.R. 89 (1) (' 6 j—Admission of decree- 
bolder about full satisfaction of decree vnd 

~ OmiseioD to give notice 
under R. 66 (2) not curable irregularity 177c 

^—“0. 21, B. 90 — Setting aside sale—Fraud 
practised on Court 52 c 

-—0. 22, B. 1 —Partition—Suit for partition 

by minor does not abate on his death h, 

~ 0. 22, Br. 3 and 4 — Suit by trustee_ 

Legal representative ot trustee, who is GOu. 

34, B. 1 — Necessary parties—Person 

claiming paramount interest is not necessary 
party 

family—Suit against 
—1 arties—Suit for foreclosure against manager 
— Minor member not made party — Manager 
can reprewnt him — Decree is binding on him 
unless prejudice is shown 324'i 

o Br. 1 and 6— Suit on mortgage— 

burety for payment of deficiency arising on «ale 
of mortgaged property also joined-Conditional 
decree for balance if can be passed against him 

123 /j 
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Civil P. C. (conid.) 

- 0 , 34 ^ }', 2 — Mortgage suit — Necessary 

l)artie3~ Person acquiring right of redemption 
by adverse possession during pendency of such 
suit 97 

0. -24, R. 1 — Appeal against decree for 
foreclosure — All mortgagors not impleaded as 
parties—Effect 566 

- 0. 34, Ry. 2 and •? — Appeal against preli. 

minary decree—During its pendency, final decree 
passed—Appeal dismissed — Necessity of fresh 
preliminary decree 56c 

-0. 34, Rr. 2 and ■?— Making of final dec¬ 
ree during appeal against preliminary decree 

56^ 

- 0. 34, R. 2 Extension of time 3{id 

- 0. 41, R. 22 — Cross.objectiOD against 

whom may bo filed — Cross-objection against 
co-respondent can be allowed only if it involves 
questions common to both appellant and co-res¬ 
pondent—Cross-objection solely directed against 
co-respondent is not maintainable S77c 

- '0. 41, R. 27 —Power of appellate Court to 

admitdocumentrejGcted by trialCourton ground 
of late production 155/- 

~— 0, 41, R. 33— Appellate Court’s power to 
dismiss suit sno moUi 41^ 

- Sck. U, Paras 20, 21 and 19 — Parties 

agreeing to modification of original award_ 

Award in terms of agreement—Validity 162^ 
~— Sch. n, Para 2i_Award. filing of—Whe- 
ther original should be filed-Originalon record 
of office of Gwalior High Court — Rules not 
permitting removal — Secondary evidence, is 
admissible—Copy of original signed by sarpanch 
who had signed original and authenticated by 
production of certified copy from Gwalior State 
can be filed 

; -Sch. II, Paras 21 and i£?—Parties agree- 
.eg to accept unanimous awarij of panebas or in 
case of difference that of sarpanch— Award bv 
sarpanch and signed by him alone on difference 
between panebas—Validity 1626 

—Sft. II, Paras 21 and 10 - Withdrawal 
of arbitrators after conclusion of arbitration — 
\ahdity of award J62^^ 

—Scl 7/, Parus 21. U (a) - Award held 
not exceeded scope of reference 162^ 

-Sc/i, II, Para 21 — Court cannot sit in 
appeal on decision of arbitrator 162/ 

^Sch. II Paras 21 and 24 - Arbitrators 
held did not exceed scope of reference i62/i 

—Sc/i. 72, Para 22_Couct cannot go beyond 

Contract — Kaehhi and pakki adat — Pakka 
adtya-Characteristics, rights and privileges of 


Contract (contd.) 

— Dealings carried out under instructions of 
constituent — Right to recover losses suffered 
from constituent 1736 

Contract Act (IX [9] of 1872), S. Scope 

2796 

- Ss, 42, 44 and 45 — Joint creditors and 

debtors—Rights and liabilities of—Principles of 
i:lnglish Common Law if applies 279a 

- S. 45—Co-judgment debtors— Relief pro- 

ceedings by some judgment-debtors—Discharge 
of decretal debt—Effect—Right of contribution 

292 

-—.S'. 45—Decree charging number of proper¬ 
ties— Right of decree-holder to proceed against 
any item ud 

- Ss. 6'i and 2 (j) — ‘Becomes void’ — 

Meaning of — Contract of sale ceasing to be en¬ 
forceable by reason of law of limitation— Con- 
tract does not become void within S. 65 — 
Vendee cannot claim refund of consideration 

382a 

—— S. 60 — Co-judgment-debtors — Liability, 
joint and several — One undertaking to satisfy 
whole decree by agreement inter $e, but failing 
—Others paying decretal amount—Suit for re¬ 
imbursement, if lies 390 

■- -S. 2^S—Liability of surety when arises 

128a 

- S. 258—Suit on mortgage — Surely for 

payment of deficiency arising on sale of mort¬ 
gaged property also joined—Conditional decree 
for balance if can be passed against him 1286 

- Ss. 151 and 152 — Goods damaged by 

unruly and furious mob—Liability of Railway 

65a 

— —S. 161 — Consignee if can refuse to take 
delivery except on endorsement by Railway 
Officer regarding damage and shortage 656 
-S. 161 — Consignee refusing to take deli¬ 
very—Liability of Railway for loss or damage 

65c 

S. 296—Minor, if can ratify acknowledg¬ 
ment by de facto guardian, on attaining 
majority ‘ 2935 

-S. 298—Minor executing acknowledgment 
on attaining majovity-KuowIedge that person 
executing prior acknowledgment bad no autho¬ 
rity, if can be imported 293c 

——S. 222 —It is not necessary that an agent, 
before be is entitled to be indemnified by the 
principal, must discharge the liability in cash 

n . 

Conversion—Wrongful conversion_Refusal 

to produce converted property — Liability of 
convertor 200^ 

Act ai [2] of 1912), 

t V SO. P.) undet_''Di3pute 

touching business of Society.” 8275 


Co-opepative Societies Act (contd.) 

—S. 1^5 pj W _ Rules (C. P.) under- 
Withdrawal of member at any time is allowed 
unleae rules otherwise provide - Such member 
trading m manner forbidden by rules-He can- 

not bo fined — Civil Court can entertain suit in 
rsspsofc of it 8^7(Z 

Court-fees Act (VII [ 7 ] of mo), S. 7 fiv) 
(cjand S. 7 (tv) (f) _ Mode of valuation of 
plamt - Valuation by plaintiff - Arbitrary 
v;aluation — Power of Court to interfere under 

0. 7,R. ll. CivilP.C. 223 a 

{'cj and 17 —Suit for cancella- 
tion of document and for possession—Valuation 
—Uyment on entire value of property not 
necessary-Separate court-fee not be paid for 
reUef of possession 219b 

-— S, 7 (ivj fcj—Valuation of suit under— 
rower of Court to interfere 219(* 

- S. 21—Undervaluation of plaint — Courts 

powers 228A 

—s. 25 - Order accepting plaintiff’s valua.' 
tion—Revision 219 a 

■Criminal Procedure Code (V [s] of 1S08), 
i>s. l07, 245—Dispute concerning land — Pro’ 
ceedings convfrted into one under S. 107— 

Inquiry into title 7 (;/^ 

S. 110 —Object—Use of section as'indirect 
means of securing conviction 28a 

-—5. 2iO—Proceedings under—Nature of— 
Accused must be told as to under which parti, 
cular Bub-section be is charged 286 

~ S. 220—Evidence for defence at least as 
good as that for prosecution — There can be no 

order under S. 110 28 c 

- S, 110 (f) — Desperate or dangerous 
character 28d 

•—-S. 245—Conversion of proceedings—Pro. 
ceedings originally started under S. 14-3 can be 
converted into one under S. 107 _ Converted 
proceedings are not without jurisdiction 76a 
262—Answers to questions under S. 161 
Jluring investigation, whether absolutely privi. 

248fl 

to give copies to accused 

•Effect 

t. 'l* ®®t*^acted confession — It may 
form basis of conviction if believed - But it is 
UDBafe to convict on it without independent 
orcoboration—Corroboration must be in mate- 
rial particulars 344 ^ 

-—5.264—Police custody — Accused band, 
cuffed and one constable standing guard on dais 
when confession recorded by Magistrate-Con. 
lessionheld made under influence of police 8446 

. • 764—Confession must be voluntary_ 

agistrate must question accused with view to 
discover whether accused confesses voluntarily 

Slid 
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Criminal P. C. (contd.) 

S. 2^>4—Voluntary confession — Accused 
illiterale and ignorant woman—Confession full 
and detailed and facts stated in natural and 
proper sequence — Entire prosecution case set 
out therein — Everything necessary for proaecii. 
tion to prove charge of murder admitted-Con. 
fession held was not voluntary and must be 
uiscftrdsd 314 g 

7d4—Voluntary confession—Magistrate 
eliciting necessary facts by putting leading ques¬ 
tions to accused—Procedure held highly objeo- 
tionable and confession must be rejeetod as not 
voluntary 3 ^ 4 ^ 

-—S. 164 — Confession not duly recorded— 
Other evidence of confession -Admissibility 


2i5(; 

— — S. 27.^^—“Consequence”—Meaning — Cri. 
minal breach of trust—Applicability of section 

—— S. 161 Criminal breach of trust com¬ 

mitted at Surat—Prosecution in Court at Akola 
—Jurisdiction 

—.S’. 168-‘Found" means “found" by Court 
—How accused got there, is immaterial 251 
—S. 195 (1) f/J—False complaint to police 
of offence under S. 392. Penal Code — Police 
ollicer relating it to Magistrate under S. 173, 
Criminal P. C. — Subsequently under orders of 
superior police ollicer he filing complaint under 
S. 211, Penal Code — S. 19-3 ( 1 ) (b) is no bar 
to prosecution of case 244 

-— S. 196 — Sanction for prosecution under 
S. 12-l.A, Penal Code— Accusedi if can be con¬ 
victed under S. 158.A 7 li 

-— S. 2f/7—Public servant — Prosecution for 
grfttificitioD—CoDSOOt of GovGCDor-Gflno- 
ral not necessary 246a 

*— -S. 253 Warrant case— It is duty of 

Magistrate to call and examine persons said by 
complainant to know facts, before discharging 
accused under S._258 ( 2 ) on subsequent hear- 

-o. 253 (2 )—Reasons for discharge of acous- 

ed must be recorded — Omission is not curable 

o 3416 

- 6 s. 259, 547—Warrant case — It is duty 

of Magistrate to call and examine persons said 

by complainant to know facts, before disebarg. 

ing accused under S. 25.3 (2) on subsequent 

, 841a 

—S. 585—Discretion is to be judicially exer¬ 
cised—Prosecution and accused are entitled to 
notice 344 ;^ 

— —S. 837—Accomplice—Evidence—Corrobo- 
^•ation 245d 

- S. 439 — Order of acquittal — Revision 

against, by private complainant, when maintain, 
able 276 


12 
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■S. Aci]uifctal—Power to interfere in 

2436 


revision 

•$. 439 — Finding that cattle were found 
« • • • « . • 


gAJV«v ViAVVJV 

grazing in a particular forest cannot be question¬ 
ed in revision 28fi 

•S. 46S —Grounds of wife’s refusal to live 


-^ V V* i VI Tfi&bO 10AU2Cli tv 11 f V 

with her husband—loipotency of husband 69 
■S. 4SS (3 )—Husband against whom order 


■W • ^ V -/ sv/ - UqWJUOV >*UViAl VLUOL 

under S. 488 is passed declared Insolvent- 
Arrears of maintenance can be recovered by pro- 
ceedings under S. 488 (3) 416 

■S. 491 — Illegal or improper detention— 

• « A . . A . _ 


What is—Release from jail obtained on strength 
of bogus order—Re-arrest — Application under 
S. 491—Maintainability (:;3 

•S. 517 —Upon conviction of accused, under 

11 ...A. 


-- - w* iAWW Vw'W f UUUC L 

S. 3(9, Peoal Code> the rightful owner and not 
iheioua fide purchaser of property from accus¬ 
ed, without knowledge of its being stolen, is 
entitled to its return o^q 

S. 522 (3) — Court of revision — High 


Court bearing revision against order restoring 
or refusing to restore possession is Court of revi! 
Sion within S. 522 (3) 250 

— ~S. 540— Chalan citing certain witnesses 
against accused— Only some of them examined 
prior to framing of charge - After end of exa- 
mination of defence witnesses case closed for 
arguments—On date of judgment Magistrate in 
pursuance of defence complaint issuing process 
for attendance of remaining witnesses given up 
by prosecution-Action of Magistrate held legal 

Cciminal trial—Circumstantial evidence 766 
Custom—Discontinuance of— Proof as to 

Defence of India Rules (1930), B. 81 (4)11 

Central Provinces Order requiring "dealers” to 
give correct i^tiirns of stock, with declaration 
— Dealer includes Producer.” 418 a 

B. 81 (4) — Central Provinces Order re- 


quiring dealer to give correct returns of stock 
with verihcation - Dealer stating quantity ap, 
proximately without verihcation - Order is 
contravened — Prosecution need not show that 
quantity was more than shown in return 4136 

—SI f4j—C. P. Government order re- 
quiring dealers to give return of their stock and 
verify same—ATeus rea must be proved for con¬ 
viction under E. 81 (4) for contravention of 

orQBr 413c 

-- R. SI ("4^—Prosecutioa started tor con. 

travention ot price control order, before expiry 
of Defence of India Act _ It can be lawfully 
continued after expiry of Act 210 

Evidence— Charge under S, ICl. Penal Code 

24-56 


Evidence Act (I [l] of 1S72), S. 24 — Re. 
tracted confession — It may form basis of con- 
viction if believed — But it is unsafe to convict 
on it without independent corroboration— Cor- 
roboration must be in material particulars 

344a 

S. 54—Inducement— Positive proof of, is 


not required for rejecting confession — 'Well- 
grounded conjecture reasonably based upon cit- 
cumstances disclosed is sufficient 344 c 

-S. 56—Police custody—Accused handcuff. 

ed and one constable standing guard on dias 
when confession recorded by Magistrate— Con- 
fession held made under influence of police 

3446 

S. 57—Accused making statement that he 


purchased poison pasted in arrow and producing 
airow — Statement held did not lead to disco- 
very and was inadmissible — Fact, however, 
that he produced arrow on which poison was 
found wos held relevant 844j 

$. 27 —Extensive statements unconnected 


with any fact discovered thereby should not be 
tendered in evidence 78(i 

-S. 45—Science or art— Meaning of—Test 


to determine if particular question is of scientihc 
nature 287a 

S. 65— Award, filing of — ‘Whether origl 


nal should be filed—Original on record of office 
of Gwalior High Court — Rules not permitting 
removal— Secondary evidence, is admissible— 
Copy of original signed by sarpanch who had 
signed original and authenticated by production 
of certified copy from Gwalior State can be 
filed 162a 

-S. 68 , proviso — Specific denial — What 

amounts to 155a 

-S. 91— Partition between Hindu coparce. 

ners reduced to writing — Oral evidence— Ad¬ 
missibility llOd 

- S, 114, Illiis, (b) and S, 133 _Accompli^ 

—Evidence—Corroboration 245d 

-S. Ii5—Certificate of suspension_Duty i^ 

^st on Board to issue certificate suo motu — 

Failure of Board to issue certificate_Decree in. 

^vil suit followed by discharge of debt by 
Board under S. 8 (2). C. P, and Berar Debt 
tonciliatioD Act— Debtor is not estopped from 
questioning decree because be was party to civil 
suit ^ 3126 


tion 


S. 215 —Estoppel is always personal 312d 
o. Ji5—No estoppel against statute 312« 
o, 115 — Acknowledgment beyond limita- 

298d 

5- ii5—Opposite party not misled — No 
estoppel 299 e 

assignment by Hinda 
widow attested by next reversioner and receipt- 
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Eyidenoe Act (contd.) 

of congideration gcribed by him - No evidence 
tliat next reversioner made ropreseiitation to 
trangferees nor that they acted on faith of it 

—^6xt reversioner is not estopped from cbal. 
lenging assignment 

~S. J25~Ali6nation by Hindu widow — 
b allure of next reversioner to challenge it 
during her life time will not estop him from 
challenging it after death of widow 236h 

n —Sale without sanction under Sofa. 3 
Para 11, Civil P. C.— Fact known to vendee— 
\ endor if estopped from pleading invalidity of 

. 122 & 

r—'?• Estoppel as to matter of law — 

Question as to validity of unregistered deed 

o 7,^. T7 IlOf 

~—ih. 115— Estoppel on whom binding — 

Kepresentative — Attaching decree-bolder not 

representative of judgment-debtor llOm 

■- S. Representation— No estoppel un. 

leM person to whom representation is made is 
misled to his detriment HOr 
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--— S. 225—Who can raise plea of estopDel— 
btranger , 29 ^ 

-~~Ss. 255, 144 — Public servant extorting 
bribe — Evidence of bribe given — Very little 
corroboration is required 342 

Factories Act (XXV [25] of 1934), S. 10 

•j 4 ;—District Magistrate acting under S. 10 (4) 
acts not in judicial capacity but in executive 
capacity—Sanction by him, under rules, to pro. 
secute manager is not a judicial function 277a 

- S, 10 (4) — Rules under Act, requiring 

sanction of District Magistrate for prosecution 
of manager — Sanction once refused can again 
be given by him or his successor 2776 

Goyernment of India Act (1935), 26 Geo V 

Special responsi. 
bihties of Governor— Scope of - Impingement 

upon legislative functions of legislature 199; 

. (^) “Sub-section whether manda- 

‘ofy 199« 

- S, 69 (1)-Qco9b of- Special enactment 

passed hy competent legislature - Powers in- 
vested m Provincial Government- Exercise of 

199/1 

- 5. Orders authenticated by Chief 

oecretary by order of Governor—Validity 199 / 
—5. 257 and Entry No, 1 of Int II and 
finfri/Wo. 29 of list III of Sch. 7-0, P. and 
Berar Memtenanoe of Publio Order Aot. whether 
repugnant to existing Indian Law 199(2 

Z ?’ Telegraph messenger riding 

bicycle while on duty rashly and negligently — 
PrOTeoution under S. 887, Penal Code-Consent 
Of Governor. General, if necessary 274 


Goyt. of India Act (contd,) 

! r^i^' servhnt- Prosecution 

' for illegal gratification _ Consent of Governor- 
' General not necessary 24oa 

■ Grant- Crown grant _ Incidents of property 
to be determined with reference to last grant 

1690), S. 52—Joint family— Manager—Minor 
can be manager 

Hindu law—Adoption — Formal act of taking 
in adoption can be delegated by adoptive father 

-—Adoption—Custom— Agarwals from Mar- 

wad_\\,dc,w can adopt without husband’s per. 

mission—She can adopt her husband’s younger 
brother 

—-Adoption—Rights of adopted son — Joint 
family of two brothers P &odK-K dying with, 
out issue - Subsequent mortgage by P and his 
son b - After institution of suit on mortgage 
widow of K adopting D as son to K — D can 

not challenge mortgage 3 g{ 

—Alienation-Mortgage of joint family pro- 
party by father—In execution of simple money 
decree against father his share as well as that of 

hi3 sons soId-Subsequent suit by mortgagee to 

enforce mortgage — Auction-purchaser can im 
peach mortgage on ground that it was not for 
legal necessity 290 

■-Alienation-Widow's estate- Gift by one 

co-widow-Validity 200 c 

-Custom—Mitakshara joint family—Family 

custom of impartibility and inalienability of 
estate pleaded — Burden of proof — Nature of 

€Vid6nC6 155c 

-Father— Antecedent debt — Relation be. 

tween father’s immorality and debt must be 
established 

-Guardianship—Co.widows— Senior widow 

whether guardian of minor co.widow 100 a 
—^—Impartible estates—Succession to property 
governed by rule of primogeniture — Power of 
holder to alienate property 1 . 55 (i 

-Impartible estates—Custom as to inaliena. 

bility—Proof of 255c 

-Joint family—Suit against—Parties—Suit 

for foreclosure against manager—Minor member 
not made party — Manager can represent him 

— Decree is binding on him unless prejudice is 

shown B2ia 

——Joint family — Manager — Minor can be 
manager 32 ^^ 

-—Joint family—Manager—Representation_ 

Fact that he was sued in representative capacity 
need not be mentioned 32 ^ 

—Joint family-Debt-Joint family business 

- Promissory note executed by manager foe 
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Hindu Law (conti.) Hindu Law (contd. 

ancestral business—Adult member joining—All by alienations ever 
adults made defendants in suit based upon it — save with consent of 

Minor members are bound by decree 131 ment relinquishing i 

-Joint family—Son in utero—Rights of 1/^ tion held by each 

-Maintenance—Decree for— Suit for varia. reversioner 

tion of amount—Retrospective effect 44a Widow — Rig] 

-Maintenance decree—Subsequent partition dence — Power of ( 

—Right of decree-holder to proceed against decree for possession 

family estate ul> Widow—Maint 

—Maintenance decree—Suit for reduction of Enforceability again 
amount—Relevant considerations—Sale of pro. partition 

perty in execution of maintenance decree 41e _Widow’s estate- 

-Marriage—Form — Presumption as to — on behalf of herself { 

Pat marriage in churi form — Payment to Validity 

former husband for obtaining divorce — Effect Income-tax Act C 


Ula 

-Migration— Personal law not ascertainable 

—Law of domicile—Applicability — Yelrais in 
Berar are governed by Hindu Law of Madras 
Presidency 287 /j 

-Minor—De facto guardian — Alienation of 

minors’ property by, neither for necessity nor 

for benefit of estate of minor—Alienation is 

voidable and not void 299d 

-Partition — Partition between co-widows 

one of whom is minor lOOtZ 

Partition—Suit for partition by minor_ 

Share allotted to his father — Another son be¬ 
gotten after suit for partition cannot reopen par. 
tition 

-Partition—Right of member of joint family 

to require partition— What amounts to separa. 
tion— Division of title and division of property 

Ic 

-Partition — Suit for partition by adult 

coparcener—Date of severance 

- -Partition — Valid partition may be made 
during minority of one or more co-parceners le 

— Partition — Suit for partition by minor 

when can be decreed 2 y 

-—Widow — Co-widows in possession of joint 
estate derived from husband can make absolute 
partition so as to extinguish right of survivorship 
inter se— Such agreement held was not proved 

Widows cannot by any agreement 
between them affect rights of ultimate rever- 
Bioners 

--Widow—Surrender— Surrender by one of 

two co.widows of her share in favour of next 
reversioner — Other co.widow not joining nor 
surrendering her share—Surrender is invalid 

-—Widow—Sale by widow of husband’s estate 
without legal necessity ig not binding on nett 
reversioner ® 

—Widow-One of two co-widowa cannot pre 
ludice rights of survivorship of other oo-wtdow 


Hindu Law (contd.) 

by alienations even though for legal necessity' 
eave with consent of other — Widows by agree, 
ment relinquishing right of survivorship in por. 
tion held by each other — It will not bind 
reversioner 286/ 

-Widow — Right to maintenance and reei- 

dence — Power of Court to make provision in 
decree for possession against her lOOg 

-Widow—Maintenance — Charge decree— 

Enforceability against whole family estate after 
partition 44c 

-Widow’s estate-Surrender by senior widow 

on behalf of herself and her minor co-widow — 
Validity 100& 

Income-tax Act (XI[U] of 1922) — Inter- 
pretation — Departmental instructions in In¬ 
come-tax Manual 228; 

■- S. 2 ('Jj—Forest, income from 228a 

-S. 2 fij—Agriculture—Meaning of 228c 

- S. 2 ('l)—Pasturage 228e 

--S.P (1) and S. 4(3) (viii) — Object of 

exemption of agricultural income 228/ 

--S. 2(1) — Distinction between clause (a) 

and clause (b) 228A 

—-S. 2 Agricultural income— Meaning 


of 

228> 

- S. 2 Income from Lac 

22Bk 

- S, 2 (1)— Interest on arrears of agricultu- 

ral rent 

2262 

■-S. 2 (Bazar dues 

228n 

- S. 2 (1 )—Nazarana 

228p 

- S. 2 ('6.cj—Capital receipt and 

income— 

Income derived by sale of timber 

228m 


- -S'. 4 Exemption — Burden of proof 

226c 

- S. 6 —Other sources—Meaning of 228j/ 

-— S. 10— Remission of debt granted by cre¬ 
ditor to aseessee trader held could not be treated 
as revenue receipt 408 

- S. i5—Other sources—Meaning of 228? 

-5. 66—High Court—Functions of 228 ^> 

Interest Act (XXXII [32] of 1839), S. i-* 
Instrument—Decree whether 49fl 

- S. 1 — Proviso — Maintenance decree — 
Power of Court to allow interest 
Interpretation of Statutes - Meaning of 
words-Sanie word used in different Acts-Aota 
of Central and Provincial Legislatures 228i 
-Question as to powers of Legislature to 
enact Correct method of approach, stated 

^ ^ l99^^ 

i reamble containing legs or more extensive 
expressions in import than those in other parts 
Intention of legislature how to be gathered 

Constitution Act how to be construed^ 

Government of India 
Act uyoo)—Interpretation of 199c 





UT 




Interpretation of Statutes (contd.) 

-Retrospective operation ISgc 

Intention of legislature 106c 

-—Construction making statute logical is to 
06 pcoiGirGd GOc 

Letters Patent (Nag), Cl iO-New point 

^7 m 327c 

.—{jl.lO _ Two second appeals before single 
Judge-.One Letters Patent appeal—Memoran. 
aum of appeal treated as two memoranda 

Dismissal of appeal 
under 0. 4S, R. 1 (o) against refusal to extend 
time for payment of mortgage money 85 

Limitation Act {IX [0] of 1908), S. 2 (7)- 
bood faith-Eieoution application - Omission 
to set out mode of execution and property to be 
attached and sold Igg^^ 

■ S. 3 —Applicability to arbitration proceed. 

^ , 384i 

-o. 3 — Appellate Court’s power to dismiss 

suit sim moiw 41 ^ 

- S. 5—Duty of Court to act suo motu 4 U 

—5. 4 and Art. 166 —Court closed when 
period expires—Extension of time 63a 

——5s. 4 and 14 — S. 4 can be tacked on to 
S. 14 

~S$. 5 and 14—Three months’ period is 
not period of limitation but a condition pre. 
cedent — Delay in filing petition cannot be con- 
doned under Ss. 6 and 14, Limitation Act- 
o. 78 ( 1 ), Provincial Insolvency Act contem. 
plates application _ S. 9 (i) (c), Provincial 
Insolvency Act contemplates "petition" and 

not application 395 ^ 

--S-— “Time requisite" — Exclusion of 

day on which funds are supplied for copy 50 

—-5. 12 flj—Time requisite for obtaining 
copies — Application for copies defective in 
information—Information subsequently supplied 
•—Time from date of application to date of sup. 
plying information, when can be excluded 395 

■ 5. 14 —Time taken for arbitration proceed, 

mg—Exclusion of 334 ^ 

——5.14—Good faith—Execution application 
Omission to set out mode of execution and 
property to be attached and sold 

— 5 .14 a;-Pundamental position contem. 
piated by Bub-section pointed out 189/ 

7. Applicability — Execution applica* 

won not executable but pending 189A 

■—■5.19—Admission of unsettled account con- 
tamed m arbitration agreement 834(1 

?• Compromise decree passed on i 

1 *“^ providing for instalments with . 
oefault clanse—On default decree-holder apply, i 

mg lor final decree — Judgmentdebtor in . 
answer applying for instalments admitting liabi. i 
Hty under decree - It was held an acbnowledg. ( 
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Limitation Act (contd.) 

0 ment of liability under S. 19 and as it was 
5 consciously made, a fresh period would start 
> from date of acknowledgment for execution of 

' ,, mh 

- 6 , 19 — Acknowledgment by de facto 

) guardian 293(6 

5 ——5. ^ — Acknowledgment in application 
before Debt Conciliation Board 197(^ 

, ■ '5 .28 and Arts, 47 and 116 —Possession not 

I given to vendee under sale-deed - Subsequent 
order under S. 145 ( 6 ), Criminal P. C. against 
vendee — Suit by vendee for possession filed 
after 3 years from order—Suit dismissed as 
barred by Art. 47 — Subsequent suit by vendee 
after 6 years from sale* deed for compensation 
for failure to deliver possession held krred — 
Vendee’s right to recover possession is also lost 

. .. . 382c 

Art. 32 — Applicability — Suit for eject, 
ment 20 ( 1 ) 

44—"Guardian" — Senior co-widow, 
whether guardian of minor widow—Relinquish, 
ment of entire widow’s estate by senior widow 

. ^ . lOOc 

- Art. 60— Banker, ’ meaning of — It does 

not necessarily mean professional banker — 
Person acting as banker in relation to particular 
customer or customers is banker 877a 

.Ir^s, 60, 07 and 09 — Deposit or loan_ 

Advance of moriey to another on term that it 
should be kept till asked for — Transaction is 
deposit and not loan 377 /; 

- Arts. 62, 120 and 131 — Applicability — 

Suit for recovery of plaintiff’s share of laws- 
jama—No dispute as to plaintiff’s right to share 
but only with regard to amount payable to 
him—Article 62 or Art. 120 applies and not 
Art. 131 33-7 

- Art. ?5_ApplicabiIity — Instalment bond 

with eligibility clause—Starting point—Waiver 
—What amounts to 225 

- Art. 63 — Sale of part of immovable pro. 

perty — Purebase-money kept with vendee to 
pay off existing mortgage — Failure to pay — 

Suit for damages—Limitation runs from date of 
loss to vendor—Loss occurs either when final 
foreclosure decree is passed or when vendor 
loses his possession 

- Arts. 95 and 120 — Suit for setting aside 

proceedings before Conciliation Board on ground 
of fraud J 50 „ 

96 — Startieg point — Knowledge of 
fraud—Meaning of 

-— Art. 95—Knowledge of fraud—Burden of 

. 150e 

~-Art. Suit for contribution by person 
acquiring right of subrogation — Starting point 
of limitation 256a 


IG 
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Limitation Act (contd.) 

- Art. iiiS—Suit for possession — Plaintiff’s 

husband in occupation and management within 
■| 2 years of suit—No plea that husband’s posses. 
:-icn was on plaintili's behalf — Plaintiff held 
5 till entitled to prove that husband’s possession 
was on her behalf and not adverse to her 328/> 

- Art. Adverse possession-—Onus of 

proof—Husband and wife — Husband's posses. 
-ion over wife’s property pleaded to be adverse— 
Very heavy burden lies on person so pleading 

d2Sd 

- Art. Adverse possession — Ilnsband 

and wife — Gift of field by husband to wife_ 

Possession delivered — Subsequent possession 
and managenoent by husband must be presumed 
to be on wife’s behalf — Mere secret change of 
intention or mortgage of field by husband with, 
put knowledge of wife does not change nature 
of possession 328c 

- Arts. 142 and 144 —There can be adverse 

possession against minor 253 

- Art. Applicability 62a 

- Art, ICC—Void sale 

I 6 C—Applicability 62c 

- Art. 181 — Article 181 does not apply to 

applications under the Provincial Insolvency 

, 367a 

- Art. 181 — Application for execution— 

Execution stayed pending decision of certain 
suit — On decision of suit obstruction to execu- 
tion removed and decree-holder applying to 
Gxecuting Court to proceed with his previous 
application — This later application is not 
governed by Art. 181 ^ 284 

-— Art. 181 and S. 29 — Application under 
S. 47, Civil P. C., for execution of notional 
decree under S. 12 (2), 0. P. Debt Conciliation 

Act—Limitation—Applicability of S. 29 147c 

- Art, 182—Step.in aid of execution_It is 

not necessary that execution should be p 0 ndin<» 
before action by decree holder can be described 
as step.in.aid of execution 197 ^ 

- Art. 782—Step.in.aid of execution—Appli. 

cation for transfer of decree to another Court is 
step.in.aid of execution 197 ^ 

-—Art. 182 (*5^—Step-in-aid of execution_ 

tntenoQ-Compromise decree passed on award 
—bubsequent application for final decree is 
not step.in.aid of execution — Question of bona 
fides 19 irrelevant 393 ^ 

(^) — Execution application de- 
fective materially—Application for amendment 
beyond time—Maintainability 
Muhammadan law—Wakf—Imam Bara 

Nagpur High Court Rules, R. 532 _ S 
requisite for obtaining copies — Application for 
c-opies defective in information — Information 


Nagpur High Court Rules (contd.) 
subsequently supplied— Time from date of ap. 
plication to date of supplying information, when 
can be excluded 395 

Negotiable Instruments Act (XXVI [26] 
of 1881), S. 7 — Promissory note — Trustee 
named as payee—Trust for community—Right 
of suit 606 

- S. 78—Promissory note—Payment to third 

person—Validity of discharge 60d 

Penal Code (XLV [43]^ of 1860), S. 84 — 
Exemption under—Essentials to be proved 

20 ( 2 )a 

- S. 84~~ Insanity— Evidence— Atrocious 

crime without motive 20 ( 2)6 

- S. 8 :^—Legal insanity—What is—Insanity 

affecting mind and that affecting emotions 

20(2)c 

- S. 8;7—Applicability 20(2)d 

-— S. 124.A — Causing disaffection towards 
Government— Tests— Speech directed against 
iwllce of city and not against whole police force 
—No disaffection against Government—Speech 
held did not fall under S. 124-A 71a 

—-Ss. ICl and J85—Public servant extorting 
bribe — Evidence of bribe given — Very little 
corroboration is required 342 

- S. 787—Charge under 2456 

- S. 787—Abetment—Person offering bribe 

to public officer 24 5 d 

-S. 787—Offence under—Essentials of 82 

- S. 302— Sentence— Extenuating circum¬ 
stances 20 ( 2 )d 

S. 880—Answers to questions under S. 161, 
Criminal P. C., during investigation, wbelbec 
absolutely privileged 248a 

Pleadings — Practice — Point not specifically 
pleaded by defendant but fair notice of case to 
be made by him given to plaintiff—Court would 
be disinclined to stress structure of pleadings too 
strictly ^ 286a 

Pre-emption—Right of—Waiver_Presump* 

tion 196 

Provinoial Insolvency Act (V [5] of 1920 ), 
o, 4 —Title not extinguished by adverse posses* 
Sion — Insolvency Court is not prevented by 
Art. 181, Limitation Act, from deciding question 
of title 3076 

~ 3 ' f —Three months’ period is not 

^nod of limitation but a condition precedent— 

petition cannot be condoned 
under Ss. 5 and 14, Limitation Act-S. 78 (D 
contemplates application—S. 9 ( 1 ) (c) contem¬ 
plates petition" and not application 3856 
-— os, 27 and 73 — Adjudication based on 
transfer as act of insolvency — No notice to 
transferee—Order of adjudication is not conolu- 
flive against him—He can apply to set it aside 

8850 


9 

Proyinoial Insolvenoy Act (contd.) 

—28 (2) — Hindu father’s insolvency — 
Father s power to sell interests of his sons in 
joint family property for his untainted debts 

vests m Court or Receiver (PB) 215 

o. {5) — Protection oan be waived — 

S' ( 1 ) (c). 

wlivJ' was 

8926 

—5, 55 — Adjudication based on transfer as 
act of maolvency - No notice to transferee _ 
Order of adjudication is not conclusive against 
him—He can apply to set it aside 3S5c 
—5. 37 — Rules under S. 79. (Nag.), R. 14 
Remuneration of receiver fixed at certain per. 
centage on realization and distribution _ No 

reahzation—Receivec, if entitled to remuneration 

nlLSri"' f meruit, ap¬ 

plicability of—Appointment under S. 87_Com- 

pensation for labour during this period 92 

-- o. 59 — Receiver to realize property with 
all convenient speed 392 ^ 

—S. 75_Order setting aside adjudication _ 

No second appeal lies-It may be treated as 
revision gg.^ 

months' period is not 
period of limitation but a condition precedent— 

‘“I CODdODed 

under Ss. o and 14, Limitation Act— S. 78 ( 1 ) 

contemplates application-S. 9 ( 1 ) (c) contem: 
plates petition and not application 3856 
~i>. 79^ Rules under (Nag.). R. u - 
Remuneration of receiver fixed at certain percen- 
tage on realization and distribution _ No reali- 
zation - Receiver, if entitled to remuneration 
for labour and trouble _ Quantum meruit ap¬ 
plicability of A—ppointment under S. 87—Coin, 
pensation for labour during this period 92 
Proyinoial Small Canse Courts Act (IX 
[9] of 1887), Sch. 2, Art. i 3 -'‘Due 3 payable 
by reason of interest in immovable property"— 
Claim for manure from cattle of tbalwa for cra- 
mg on banjar land 1 % 

P W of 1890). S. 72 - 
Goods damaged by unruly and furious mob - 
Liability of Railway 35 ^ 

~S. 72~GomigneQ if can refuse to take de. ^ 
ivery except on endorsement by Railway Officer ( 
garding damage and shortage 65 ii 

"T refusing to take delivery . 

Liability of Railway for loss or damage 65c 

Genfirfti n\ . to Superintendent - 

^r/nfL ^^fi*^-Sup9rintendentGeneralsub- 
R ^77 ‘0 receive notices under - 

D. 77—Effect j 

-—5. 77—Object—Validity of notice—Ques- \ 
won as to 

-j S. 775—Ticket lost during journey-Sin. - 
gle fare recovered from passenger on way — o 

1948 Indexes (Nag.) 8a (4 pigea.) 
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Railways Act (contd.) 

Purchase of ticket at starting station established 
u —Passanger can claim refund 106a 

i - Scope-Passenger 

5 intimating loss of ticket-Amount to be realised 

- as excess 233 ^ 

). Registration Act (XVI [ 10 ] of 1908). S. 2 
-9 (7J—Registered kabuliyat— Evidentiary value 

0 “3 proof of oral agricultural lease lO Jc 

~ Partition between Hindu copar- 

- ceners — Registration, need for-Hindu law— 

it Partition 223 ^ 

J 77—Partition list, Registration liOe 

both within and without 

• Rntish India—Partition deed as to 110 / 

^ ~ deed— Sub-Registrar’s en- 

J dorsement of consideration in his presence is 

• pnma facie evidence that the amount was ae^ 

• tually paid by the vender 

! Res judicata — Consent decree against minor 

' Specific Relief Act (I [J] of 1877), S. 2^- 
i 5 uit for specific performance of agreement for 
sale of land - Strangers claiming independent 
title, are not proper if parties 181 a 

—S. 47—Alienation of minor’s property by 
mother acting as do facto guardian - Suit by 
minor for possession on ground that mother had 
no power to alienate bis share—Plaintiff can be 
required to refund so much of consideration as 
has benefited bis estate 353 

Tort—Wrongful attachment of goods—Dama 
gea 218 

Transfer of Property Act (IV [4] of 1882), 

S, 3 —Attestation—Validity of I 55 / 

S. 5—Attestation of deed, if notice of con 

tents 

-- 6 . 49—Interest in immovable property — 

Lease of coal mines — Agreement to pay three 
pies per ton on all coal sold during term of 
lease—Suit for recovery of such amount—Ohli. 
gation is one annexed to ownership of immova¬ 
ble property but not amounting to interest 
therein—S. 16 (d) does not apply 28G 

- S. 47—Finding that transferee did not act 

in good faith is finding of fact %'q 

' 47 — Attestation of deed, if notice of 

contents 2 io» 

-c 

- 6 . 47—Reasonable care—Question of fact 

o ./T r. 170/^ 

- b. 41 — Proviso—Failure to see title deed 

-—S. 45—Sale without sanction under Sch. 8 , 
Para, 11, Oivil P. C—Fact known to vendee— 
Vendor if estopped from pleading invalidity of 

sale 2226 

--— S. 55-Creation of charge during pendency 
of rent suit gjgJ^ 
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T. P. Act (conLd.) 

_ S. 52 — Scope— ‘Couit’ includes revenue 

Court — Proceedings for recovery of arrears of 
rent pending in revenue Court — Lease of land 
by tenant—S. 62 held applied 283 

*_S. Mortgage suit—Necessary parties 

_Person acquiring right of redemption by ad* 

verse possession during pendency of such suit 

97 

-S. 55—Fraudulent intention—Fjvidence as 

to no/ 

_ S. 53—Finding of fact—Fraudulent trans¬ 
fer— Finding that sale was not fraudulent and 
was not made to defeat or delay creditors is one 
of fact and binding in second appeal in absence 
of any vitiating circumstance llOi 

- S. 55—Bona hdesof transaction—Mode of 

appreciation of evidence 110; 

- S, 53—Preference of one creditor to ano¬ 
ther llOfe 

- S. 63-A — Mistake in sale deed—^Yrong 

file-number given — Delivery of possession of 
correct property — Vendee does not get title 
thereby 67 

- S. 55 Clause includes implied cove. 

nants for title and for quiet enjoyment but not 
covenant to deliver possession 9826 


T. P. Act (contd.) 

_ S, Payment to one of several co.mort. 

gagees if operates as valid discharge of debt 

279c 

_S. 50—Decree charging number of proper- 

ties—Right of decree holder to proceed against 
any item 

- Ss. 92, 101, 50—Charge given to Undlord, 

extent of—Prior encumbrancer, right of—Pur¬ 
chase of holding by landlord at rent sale—Right 
of prior charge-holder to redeem — Position of 
landlord in such case 316a 

-iS. 05— Interest — Suit by way of subro¬ 
gation—Interest, when allowed 256c 

- S. 155—Gift deed duly executed, attested 

and registered—Gift accepted by donee — Title 
passes to donee — Any mental reservation or 
secret intention on part of donor does not inva¬ 
lidate gift 328fl 

Trusts Act ill [2] of 1882), Ss. 73 md 75 
— Suit by trustee — Legal representative of 
trustee, who is OOo 

Will — Testator appointing wahiwatdara to 
protect property during his son’s minority and 
not directing them to perform specifically duties 
of executor— Estate does not vest in wahiwat- 
dais 898a 
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Mandli Prasad Pamcharanlal —Plaintiff 

— Appellant v. Ramckaranlal and others _ 

Defendants — Respondents. 

Second Appeal No. 373 of 1941, Decided oii3.2-1947 
from^ decree of Extra Addl. Dist. Judge, Bilaepur! 

'(a) Hindu law _ Partition - Suit for partition 
by rninor — Share allotted to his father — Another 

partmo?*"*" after suit for partition cannot reopen 

^ partition wiib hie sods, 
reserved a share for himself, a son begotten after parti¬ 
tion IS not entitled to have the partition reopened, but 
8 exclusively entitled both to the fntber’s share and 
to his separate or self-acquired property. A son who 

was in bis mother's womb at the time of partition bat 

waebocn subsequent to it. is however entitled to reopen 
the partition and to receive a share equal to that of his 

[Pata 25) 

bven in a suit for partition filed by a minor the 
ieterance of status takes place from the date of the suit 
anrt not from the date of the decree. [Paras 35 and 661 
Hence where in a suit lor partition by a minor son, 
ft share la allotted to bis father, the critical date when 

15! KP'ftCft is the date of suit and another 
son begotten subsequent to it but before the final decree 

T the partition. 

Ca^ law referred. 

Rights 01?'*“ 

An,!!?-®' begotten but not born is 

jjua in all respects to a son actually in existence except 

fnmii 'membership with the 

wmijy 8 conHidered ae commencing from tbe date of 

^ becomes (if be is born alive) 

ft coparcener with all his rights as from the date of 
bli conception as If be were in actual existence. He has. 

ioiml family property by 
•urvivorabip Cats law referred. [Para 23] 

01 Joint family to require partition-What amounts 
pro5J?iV*'*°" ~ of title and division of 

DBdivided family 

u> Hindn law. no individual member of that family, 
10U N/IA 9 ' 


whilst it rernaias undivided, can predicate of the joint 
and undivided property, that he. tbiit particular mem- 
her, has a certnin definite share. Any one of several 
members o a joint family is entitled to require partition 
of ancestral property, and his domsnd to that effect if 
It be not complied with can be enforced by Wal oro- 

"“■'“’biguous indention by one 
member of intention to separate himself mid to enjoy 

mV amount to separation. But 

to have that effect ihe intention must be unequivocal 

and clearly expressed. Partition is used in two different 
scDsee divhioi) of liile or severance of status and divi¬ 
sion of property. By division of title the coparccuary 
property ceases to bo joint property and it is converted 
from a joint into a separate ownership. Severance of 
tbe joint status so far as the separating membi-r is 
concerned, with all us legal consequences re ultinc 
tberefroro is quite distinct from tbe de facto division 
into specific shares of the property held until then 
jointly. Cdie law rtf erred. 27j 

(d) Hindu law - Panition - Suit for partition 
by adult coparcener - Date of severance. ^ 

?■“ clearly and unequivocally 

gives a notice of bis intoolion to separate from the joint 
Hindu family ho becomes soparnto in status from the 
date of the notice and if no previous notice is given 
the filing of a suit for partition amounts to an exproi- 
Sion of an Intention to separate and if tbe claim is 
decreed the date of severance relates back to the date 
of the institution of the suit and not the dale of the 

[Psra 34] 

(c) Hindu law - Partition - Valid partition 
may be made during minority of one or more co- 
Parceners. 

(f) Hindu law - Partition - Suit' for partition 
by minor when can be decreed. 

It h IS been the settled practice not to decree a suit 
for partition filed on behalf of a minor plaintiff unless 
the Court 10 satisfied that the partiiion is for bis bene- 
lit. Tbi? does not 'd any way affect the right wbicb a 
minor bas to separate from tbe joint Hindu family if it 

18 for bis benefit and that power can be exercbed on 

bis behalf by a person purjorting io act ashisguardian. 
Any person can file a suit for partition on bebalf of a 
minor and a change in bis legal status which affects 
his right to properly in various ways should not bo 
permitted anl»a the Court is eaiisfi^d thattlie partition 
U for bis benefit. In deciding whether partition is in 
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ihe interest .and for ibe benefit of the minor, a Court is 
not rc-trictsd to considerations purely personal to tho 
minor but may talie into consideration matters concern¬ 
ing bis inotlier, or bis wife or bis daughter in whom be 
may be interested. The power whicli tbe Court exercises 
in decreeing or refusing partition at tbe instance of a 
minor plaintiff is not in denial but in protection of bis 
right which be undoubtedly has to separate from the 
joint Hindu family if it is in his interest and for bis 
benefit: Case laic yeferred. [Paras 4S and 49] 

(g) CivilP. C, (1908),0.22, R. l-Partition-Suit 
for partition by minor does not abate on his death. 

Tbe riglit to partition is a right relating to property. 
It is not a case of a personal action which dies with tbe 
pcrsonaclio personalis viorUnr cuiit persona. A suit 
for partition on behalf of a minor, if properly institu- 
ted. should not abate on bis death but bis legal repre¬ 
sentative should be in a position to carry on the 
litigation. There is no justification tor the assumption 
that the cause of action does not survive on the death 
of a minor plnintlO after the suit for partition has been 
filed on bis beliaif. rpatas -50 and 52] 

Annotation: {’•14-Com.} C. P. C., 0‘22, R. 1 , N. Oa 

(h) Civil P. C. (1908), 0. 7, R. 7 - Suit to be 
tried on cause of action existing at date of its com¬ 
mencement —Court when can take notice of subse¬ 
quent events. 

A suit must be tried in all its stages on tbe cause of 
action as it existed at the date of its commencement. 
Tbe Court, however, may in suitable cases take notice 
of events which have happened since the institution of 
the suit and afford relief to the parties on tbe basis of 
the altered conditions. This doctrine is of an exceptional 
character and is applied in cases where it is shown that 
the original relief claimed has. by reason of subsequent 
change of circum?taDees, become inappropriate or that 
It IS necessary to base the decision of the Court on tbe 
altered circumstances in order to shorten litigation or to 
do complete justice between the parties: 2 A. I. R. 1915 
Cal. lOil, Rel. on. fPara 511 

Annotation: ('4I*Com.) C. P. C.. 0. 7, R, 7 , N. 1. 
Cases referred'.— 

\ V. .Agniswarian. 

V. Bbagwan Singh 

VenkatcsL^°"'‘ 7 . Gopalrao 

r' /'?5I V. Sami. 

5. (lo) 37 All. 162 : 2 A. I. R. 1915 All. G5 • 26 I r 
871, Deo Naraiu Singh v. Ganga Prasad. ' ’ ‘ 

7 I'.El Somasundaram. 

7 . (37) 24 A. 1. B. 1937 Mad. 274 : 173 I C 347 
Ramarno v. Venkata Subbayye v, oi., 

mSrja. ““'"'■‘aDdra v. Bbi- 

10. (21) 8 A. I. R, 1921 Cal. 437 : 67 I C 210 

Vp 1 S^tl^er Go? : 2 Sar 218 

12 ^' Subba Aiyan. 

12. (91) 17 1. A. 194 : 18 Cal 1.57 fP rt \r ai 

Prasad v.Mebrban Singh. ' ^ 

^'c ’lo (P 0 ■■ ? 129 : 18 

14 nr^ la T I Natain. 

14. f IG 43 1. A. 151 : 3 A. I R Ihtfi p p im 

Cal. 1031 : 12 N. L. R. m : 37 I C 3^21 (V P f 

Mt. Girja Bai v. Sadasbio Dbundiraj ‘ * 


Akanna v. Rangaraja. 


1. (’69 

2. ('82 
3. (’99 


18. (’17) 44 I. A. 159 : 39 AD. 496 : 4 A, I. E. 1917 
P. C. 39 : 40 I. C. 286 (P. C.), Kawal Nain v. Budh 
Singh. 

19. (’2.5) 32 I. A. 83 : 48 Mad. 254 : 12 A. I. E. 1925 
P C. 49 : 87 I. C. 333 (P. C.), Palani Ammal v. 
Muthuvonkatachala Moniagar. 

20. (’31) 58 I. A. 220 ; 53 All. 300 : 18 A. I. B. 1931 
P. C. 154 : 132 I. C. 733 (P. C.), Bal Krishna v. Bam 
Krishna. 

21. (’39) I. L. R. (1939) All. 680: 26 A.I.R. 1939 P. C. 
174 ; I.L.R.(1939) Ear. P.C. 279:181 LC. 929(P.C.), 
Bam Narain Saliu v. Mt. Makbna. 

22. (’41) I. L. B. (1941) Nag. 6-52: 27 A.I.R. 1940 Nag. 
185 : ISC I. C. 688, Nathusingh v. Auandrao. 

23. (’3.5) 22 A. I. R. 1935 Bom. 54 : 152 I. C. 715. 
Cbbotnbhai v. Dadabbai. 

24. (-20) 42 All. 461 : 7 A. I. E. 1920 All. 116 : 56 
I. C, 667 (F. B.), Lalta Praead v. Sbiam Singh. 

25. (’25) iH Mud. 465 ; 12 A, I. R. 1925 Mad. 717 : 88 
I. C. 421, Krishnnswami Tbevao v. Pulukaruppa, 

26. (’27) 50 Mad 866: 14 A. I. R. 1927 Mad. 801: 
104 1. C. 472, lianga Tbatbachariar v. Srinivasa Tbs* 
thaebariar. 

27. ('34) .57 Mad 95 : 20 A. I. R. 1933 Mad. 890 :146 
I. C. 269 (F. B.), Raugasayi v. Nagarathanamma. 

28. (’;)9) I. L. R. (1939) Bom. 256 : 26 A. I. B. 1939 
Bom. 169 : 182 I. C. 172, Bamsingb v. Fakira. 

29. (’43) I. L. R. (1943) Nag. 390 : 30 A. I. B, 1948 
Nag. 101 : 205 I. C. 279 Laxminarayan v. Dinkar. 

30. (’4.5) I. L, R. (194.5) Nag. 444 t 32 A. I. R. 1945 
Nag. 138. Sbankcr Singh v. Gulabcband. 

31. (’68) 10 W. R. 273 : 8 Beng. L. R. 363». Mt. Deo. 
wanli Kunwar v. Dwarknnatb. 

32. ('o;3) 30 I. A. 139 : 30 Cal, 738 : 8 Sar, 489 (P.C.), 
Balk5?an Das v Earn Narain Sabu. 

33. (’09) 36 I. A. 71 : 31 All. 412 : 3 I. C. 195 (P. C.), 
Parbali v. Naunihal Singh. 

34. (’13) 9 N. L. R. Ill : 20 I. C. 563. Bali v. Mt. 
Girji. 

35. (’36) GO Bom. 736 : 23 A. I. R. 1936 Bom. 290: 

164 I. C. 632, Duyanesbwar Vishnu v. Anant Vasa- 
deo. 

36. (’35) 22 A. I. R. 1935 All. 875 : 156 I. C. 736, 
Barn Narain v. Mt. Makbna. 

37. ( 89) 13 Bom. 137, Karmall Rahimbhoy v. Rabio- 
bhoy Habibbboy. 

38. (04) 27 Mad. 377, Doraswami Pillai v. Thunsa* 
swamy Pillai. 

39 (’66) 3 Mad. H. 0. R. 94, Kamakshi Ammal v. 
Chidambara Eeddi. 

40. (05) 29 Bom. 61, Bachoo v. Man Korebai, 

41. ( 07) 34 I. A. 107 : 31 Bom. 373 (P. C.), Bacboo 
Hurkisoudas v. Mankorc Bai. 

42. (T4) 20 C. L. J. 107:2 A. I. R. 1915 Cal. 103:26 

’ Kaicliaran Mandal v. Biswa Nath. 

^ I- 1918 Mad. 379 : 42 
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‘*^,^(.41)23 A. I. R. 1941 Mad. 838 : 200 I. 0. 483, 

East Godavari v. Veevareddi. 
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d7 Nandeswar Jba. 
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(Ist wife dead) EatnchaLnlal = Cbaudramukbi 

I (defeDdant 1) ' ' ■ ■• 


^dcfeodaot 4 ) 


Maodliprasad 
(plaiotifi). 


Deviptasad | 

(defendant 3). Dineshchandra 

rol T? 2 ) ipiamtiii). 

L 2 J Respondeat 3 , Deviprasad is tbe son of 
respondent l, Ramcharanlal by bis first wife 
who 13 dead. Respondent 4 . Cbandramiikhi is 

f D Msifrh™! ^“““‘‘aranlal, Respondent 
2, Dineshchandra and appellant Mandliprasad 

a e their sons who are minors. Ramcharanlal 

three daughters from Chandramukhi but we 

appeal ‘ “>a present 

13] Chandramukhi filed civil suit No. S-A of 

T?./ Court of the Subordinate 

Judge let Class Bilaspur, for partition of mova¬ 
ble and immovable property on behalf of herself 

whow^s”' D^ebchandra 

who was described as a child of 7 years, against 

her husband Ramcharanlal and her stepson 

Deviprasad. She claimed that each of the par. 

ties was entitled to i/ath share in the propLty 

and prayed fcr partition. The property sought 

to be partitioned consiated of lo share ^of 

fh«® ancestral property in 

the hands of Ramcharanlal, tenancy land at 

mau.a Pandwani, houses at Mungeli and 

“ to “-e eatentof 

'll, names were men- 

honed in the schedule filed along with the plaint. 

ffia r°“ was 

waBteron?'”^ ^1 “managed and 

wasted on account of the frequent quarrels of 

par“ferw«“‘Deviprasad and that 
partition was necessary to protect tho inters.t 
of her minor son Dineshchandra. 

mukhi tu?r“'^ " 8 “ O' Chandra, 

entitled I “f a‘>a was merely 

To „ ““■“‘aaance. He elated that he had 
objection to tbe partition being effected and 
a share allotted lo Dineehohandrf. 

mukhi^wf. *?“' Chandra. 

7.^1987 and “'“‘eD;. “ 

S Z • “‘‘"■a and directed 

estate he 

werraL-*^^ a* oommiseionet. Commissioners 
were appointed sucoeaeively to make a partition 


8 aatnally eliected. On 

8-3-1933 the trial Court granted time to the par 

X“iAf7d‘7V''“‘ ‘a a™. 

promise and efl^ect a partition out of Court. 

[ 6 l Further time was granted on 24.3 ioas 
and the case was fixed for 3 i 3 . 19:33 In the 
mean time, tbe parties effected a division of 
property through arbitrators who delivered 

DinZcrl ^S38. Under that award 

to fteth “f’“d Bameharanlal 

(his father) and Deviprasad (his half brother) 

vrere each given l/3rd share. On the apphcatio ’ 

Chandrartf’'.*’” Pai-mission to 

Chandramukhi to compromise the ease but di 

meted that the terms of the compromle be 
finHut •f^k‘''° ‘^°"‘‘ ■” “> i‘ io 

rss, 

is. 

mukhi for herself and as a guardian 
minor son Dineshchandra and by the defon 

S:;- 5 r *?;• 

□atea 28 . 3.1938 delivered by tbe arbitrator*! 

In ho order sheet of that date the Court recoided 

SMCtlO 

On 22 Zss '““Pfomise and pass orders. 

Un 22.4-1938 the Court recorded the staiemenis 

Zfd ’’“‘'f the compromise and 

“f '‘’“promise was for the 

share and accordingly sanctioned it, A final 

decree for partition was passed as per terms o 
the compromise on that date. 

[7] The property was divided by metes and 
bunda into three shares and Ramcharanlal was 
to discharge the entire debt and he was o 
“ P“®®i°P 0 ! toe l/3rd share of Devi. 

tl 1 °p D-Jsr the terms of 

the decree, Ramcharanlal was to deliver certain 

quantities of gram and Es. m/. in cash annu- 

ally on I5th May each year from 1939 to 

1944 With a condition that in case of defau t 

Deviprasad was entitled to resume poase.sTon 

of his share and realise the balance by a suit, 

W One of the terms of the decree based on 

to totXct ° °°”'”°“'” w«3 

lutui“tSS iu 

will also be ou their .Zuitoe ” 

Ramcharanlal was defendant 2 and hie sou 
Dineshchandra was plaintiff 2 in the suit. The 
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fffect oJ tho decree was that a sod boro to 
Ramcharanlal after the partition was entitled 
to a share out of the 2/3rd share of the property 
allotted to them and had no right to claim 
anything out of the l/3rd share allotted to 
Deviprasad. 

[9] The appellant Mandliprasad was not born 
when civil Suit No C A of 1937 was tiled on 
the 27.9 1937, or on 7.12 4 9.37 or on 22-14938 
when the preliminary and the final decree for 
partition were made. Mandliprasad was born 
on 16-8 4 938 on tho 323rd day after the institu- 
tiOD of civil Suit No. 6 A of 1937, 252nd day after 
the preliminary decree and ucth day after the 
dual decree. 

[10] On 17-114939 Shyamprasadasnest friend 
of his brother-in-law, Mandliprasad. tiled civil 
suit NO. 93-.\ of 193S on his behalf in the Court 
of ist Subordinate .ludgo 2ud class, Bilaspur, 
against bis father Ramcharanlal and mother 
Chaiidrannikbi, brother Dineshchandra and half 
brother Deviprasad for ro-oponing the partition 
made in civil Suit No. O-A of 1937 and for a fresh 
partition of the family property. In the plaint 
the agoof Mandliprasad was stated to be l year 
I he plaintiff stated that as no share had been 
reserved for him at the partition made in the 
previous suit though the parties must have 
known that Cbandramuklii was then ence>nte, 
he was not bound by that partition and was 
eiititltd to have a re-partition of the property, 
lie stated that each of the parties was entitled 
to l/oth share acd claimed a decree for parti, 
tion and separate possession of his l/stb share 
He also claimed a decree for its. IGO/- against 
Deviprasad on the allegation that he had remo 

ved gram worth Rs. mj. and he was entitled 
to l/othsbive of the auiount. 

[11] Sbyamprasad, the next friend of the 

plaintifl, is his sister’s husband and is a resident 

of Bodia in Kawardba State which is outside 

British India. On the application of Deviprasad 

tho trial Court ordered the plaintiff on 6-1-1940 

to furnish security for Rs, 50/. for the costs of 

].)ineshchandra and Deviprasad (defendants 2 

and 3). On 15-M940 the plaintiff agreed to 

furnish security for costs end Ramcharanlal 

agreed to he his surety. In compliance with the 

directions of the Court Ramcharanlal executed 
the security bond. 


[12) Ramcharanlal (defendant 1) admi 
the claim of the plaintiff and stated that 
condition in the award that any issue of R 
charanlHi born after the award was to get 
share out of the property in the hands of R, 
charanlal and Dineshchandra. was not leoal 
not binding on him. Cbandramukhi also'ad, 

stated that 

was entitled to a share equal to that of the = 


4.1. K. 

of Ramcharanlal and that the award coaid not 
take away her share which she got under the 
preliminary decree dated 7-12-1937. 

[13] There can be no doubt that the suit has 
been filed at the instance of the parents of 
Mandliprasad in order that the l/3rd share 
which Deviprasad obtained at the previous 
partition may be reduced to the i/sbh share 
wiiicb ho would obtain in case the previous 
partition is set aside and a fresh partition effeo. 
ted. 

[14] Deviprasad contested the claim of the 
plaintiff' and stated that he was separate from 
Ramcharanlal and Dineshchandra as he faadei- 
pressed his intention in clear and unequivocal 
terms to separate from them about 6 years 
before tho institution of civil Suit No. 6.A of 1937. 
He pleaded that Mandliprasad was bound by 
tho partition which took place before he was 
born and begotten and was not entitled to re¬ 
open it and that on the death of Ramcharanlal 
Mandliprasad would be entitled to inherit the 
share allotted to Ramcharanlal and any separate 
property which he might possess. Deviprasad 
denied tho removal of the grain or his liability 
for the payment of Rs. I60/. 

[1-5] Dineshchandra was represented by the 
Court reader as bis guardian. He denied the 
claim of the plaintiff and bis defence was the 
same as of Deviprasad. 

[16] The trial (!)oart framed a preliminary 
issue on 6-1-1910 and decided it against ths 
plaintiff by the order dated 31.1-1940. The trial 
Court held that the plaintiff was not entitled to 
re-open the partition and accordingly dismissed 
the suit on that date. The claim for Rs. 160/- 
was also not decreed and the plaintiff did not 
make that a ground of appeal either in the fi^t 
appeal or in second appeal. 

[17] The decree of the trial Court was affic* 
med by the Court of the Extra Additional Dist¬ 
rict Judge, Bilaspur. by the decree dated 1-4-19*1 
in civil Appeal No. G8-A of 1940. It is against this 

decree that the plaintiff has filed the pr0Be“‘ 
appeal 

[18] Ramcharanlal, Cbandramukhi and tlioif I 
son Dineshchandra were not represented befors I 
U3. As already stated there can be no doubt I 
that the present suit for partition by I 
prasad has been filed at the instance of bis I 
father Ramcharanlal through bis son-in-law us I 
the next friend of the minor. RamebatanW | 
admitted the claim of the plaintiff and furnished 
security on his behalf for the costs of Devipr** 
sad incurred in the suit. Ramcharanlal paid ff 
of the counsel of the appellant: see the cerl!®* I 
cate of fees dated 28-8-1946 which recites tb*M 
Rs. 26/- bad been remitted by Ramcharaid*! I 
by money order on 6-7-1945 towards payffl®®* 
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of fee. Ramoharanlal is interested in the litiga- 
tion and is taking keen interest in it although 
he 13 not represented in appeal. 

Cl9] Beviprasad filed copies of the order 

sheets dated 27.9-1937 and the lO-ll 1987 in civil 

8mt NO. 6 A of 1937 (Ex D. i) and of his written 

sta euQ^BDt dated IO. 1 M 937 (ex. d. 2 ) in that 

suit Reference was made by the pa. ties in 

tbeir pkadings to the award dated 18 . 3 - 1938 . the 

preliminary decree dated 7-12.1937 and the final 

decree dated 22-4-1938 passed in that suit but 

their copies were not filed in the trial Court by 

e^her of the parties. The trial Court as well as 

the lower appellate Court have referred in their 

judgments to the pleadings and the decrees in 
the previous case. 

the appellant Mandliprasad 
and the respondent Deviprasad made a joint 
app ication in this Court asking that the record of 
Civil suit NO. 6.A of 1937 be sent for aod admitted 
in evidence and the preliminary and the final 
decree for partition and a copy of the endorse- 
ment dated 27.9 1937 made at the time of the 
presentation of the plaint in that suit be inch, 
ded m the supplementary paper book. This has 
been done and counsel have referred to them 
Without any objection. Reference has accord. 
iDgly been made to the pleadings and the decrees 

for partition in the previous suit in giving a 
resume of the case. ^ ^ 

[ 21 ] The question for decision in this appeal 
18 whether the appellant, Mandliprasad is enti. 
Ued tore-opeo the partition made in the previ¬ 
ous suit (Civil Suit NO. e-A of 1937). The decision 
of this question turns on the determination of the 
point when did the partition take place in the 
previous suit, whether on 27-9-1937 when the suit 
was filed by Dineshchandra for partition or on 

0^^00 22.4-1938 when the preliminary 
and the final decrees for partition were respec- 
tively made. 

[ 22 ] Mandliprasad was born on 16 . 8-1938 
more than three months after the final decree , 
lor partition bad been made on 22 4 - 1938 . The 
normal j»riod of gestation is 280 days. Concep. , 
tion must have taken place sometime In Novem- 
Mr 1937 long after 27.9-1937 when the Civil Suit ^ 
jw. C^A of 1937 for partition was filed. The trial ! 
uourt was doubtful whether the plaintiff was ^ 
conceived even on iO-n.i937 when the written ® 
stetementof Deviprasad was filed. The plain. 

faffs case as stated in para. 6 of the plaint p 
was that he was in his mother’s womb on 
M 8.1988 when the award was made and also ‘‘ 
on 22-4-1988 when the final decree for partition m 
was pBffled in that suit but did not allege that « 
ne was in the womb on 27-9.1997 when the pre- 
^ous suit for partition was filed. The Courts 
Mlow have decided the case on the basis that an 
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a- Mandlipmsad was not in hia inorlhor’a womb at 

»r waa not disputed by 

also not been contested before ,, 3 . Mandl.prasjj 
a waa thus not cit mitre sa mere on 27 . 9.1337 

>t when the peev.oua su.t foe part,tion (civil suit 
n NO. 6.A of 1987) was filed. 

il ^ begotten but 

not born is equal iu all respects to a son actually 

^ m existence except for the purposes of adoption 

y His membership with the lamily is considered 

^ as commencing from the date of conception: 

4 M. H. C. R, 307. A son in utero becomes (if he i- 

born alive) a coparcener with all Lis rights as 

Ironi the date of his conception as if he were in 

actual existence. He has, therefore, the right to 

take the joint family property by survivorship: 4 

ALL. 427 ,23 Bom. 636^ and 9 .Mad. Ci* to impeach 

^ ahenatious prior to bis birth: 37 all. l62^lGMad 

76, at p. 79 and a. I. r. 1937 Mad. 274 ' and tO 
re-open a partition to liave a share allotted to 
him: 2 Beng. l. r, io3.« 4 M. H. c. R. 307^ and 
12 Bom. 105, at pp. 10 ^. 100 . The only exception 
to the rule IS in regard to adoption: 12 Bom. 105 ,» 
(see Df. -lolly, Tagore Law Lectures, page 132 ; 
Mayno s Hindu Law. Edn, 10 , para. 419 at pages 
532. 533; Mulla’s Hindu Law, Edn, 9, para, 2s at 
pages 20 and 21 , para. 270 at page 3i8 and para 

309 at page 880 ; and Guptes Hindu Law. Article 
U pages 46-47.) 

[ 24 ] In an elaborate and comprehensive iudg. 
meat in A. i. r. 1921 cal. 487*° Mookeijeo J. Las 
reviewed the law regarding the position of a son 
m ut^o under the Hindu and other systems of 
law. He has referred to ancient Hindu law texts 
and their commentaries in discussing the rights 
of a son born after partition In that case the 
question was whether a posthumous son could 
challenge the settoment made by his mother 
with her step-daughter during the time he was 

ID the womb. The decision was that he had a 
right to do so. 

[ 25 ] In para. 419 of Mayne's Hindu Law, Edn, 

10, reference has been made to the ancient Hindu 
law texts and their commentaries in notes (t) (u) 
and (v). The law regardnig the rights of a eon 
born after partition has been accurately and 
concisely summarised in these terras: 

.-Where a father has. at a partition with bii 

SODS, reserved a share for himself, a sod begotten after 
^rluion 18 pot entitled to have the partition reopened 
but 18 exclusively entitled both to the fsiber’s share and 
to bi9 separate or 8^1i*a quired property* 

A son who was in hia motber'e womb at the time of 
partition but was born subsequent to it, is however 
eniitled to reopen the partition and to receive a share 

to Ml ^ ^ “ son in the womb is 

iQ^potnt 0 / law in eiiBtonco* 

It the faiber had divided the whole property 
among bis sons, retaining no share for himself, then the 
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sons, with whom partition was made, must allot from 
their shares a portion equal to their own to an after- 
born son. This proceeds on the p-inciple that the unborn 
son cannot bo deprived of his share in the paternal 
estate by a prior partition.’’ 

[2Gj In the privions suit for partition (Civil 
suit NO. C-A of 1937) Kamcharanlal was allotted 
a shire. Manclliprasad was not conceived on 
27-9.1937 when the suit was filed. He was born 
on 16-8-193S after the 6nal decree for partition 
was made on 22-1.1938. He was, however, in 
iilero on 7-12-1937 or on 22.4-1938 when the 
preliminary and the final decree for partition 
were respectively inado. According to the law 
stated above, Mandliprasad would be entitled to 
reopen the partition in case the severance 
of status took place on 7-12-1937 or on 22-4-1938 
as lie was then in his mother's womb. If, how¬ 
ever, the severance took place on 27 - 9 - 1937 , the 
date when the previous suit for partition was 
tiledf he W’as not entitled to reopeu the partition 
because bis father was allotted a share. The 
question for decision, therefore, is what is the 
critical date, the 27-9-1937 when the suit was 
nled for partition or the 7.12-1937 or the 22-44938 
when the prelinainaiy and the final decree for 
partition were respectively made. 

[27] In order to decide this question, it is 
necessary to set out briefly a few propositions 
of Hindu law which are well settled. 

(1) According to the true notion of an undivid. 
ed amily in Hindu law. no individual member 
of that family, whilst it remains undivided, can 
predicate of the joint and undivided property 
that he, that particular member, has a certain 
share: ii ii, i. a. 75» at pp. S9. 90 

(- Any one of several members of a joint 

'^squire partition of ancestral 
property, and his demand to that effect, if it be 
not complied with, can be enforced by Ic^al 
P™ees3::7LA.i94.i9C:i8caLi57^^ 

(•■) A definite and unambiguous indication by 

to f separate himself and 

to enjhj his share m severalty may amount to 

musrhr’ intention 

r. -V. 40, 43. all. SO. ’’ 

U) Rii-tition is used in two different senses • 

; of title or sevemnee of status and ti. 

it L b ivarta? P‘'PP“'‘y "■P'i 

as ftetf: iPiot status so far 

as ti e separating member is concerned, with all 

miite H If «s“>ting therefrom is 

qiute distinct from the de facto division into 

In no Mad. 


son of a Sudra filed a suit for partition against 
a legitimate son. The trial Court held that the 
paternity was not established and dismissed the 
suit. On appeal the High Court held that the 
paternity of the plaintiff was establiehed and 
on reference to a Full Bench it was decided that 
he was entitled to the share of an illegitimate 
son in his father’s property. The decision of the 
l ull Bench is reported in 39 Mad. 159^® while 
the appeal was pending in the High Court the 
legitimate son died unmarried and in his place 
bis mother was brought on the record as his legal 
representative. This order was contested by the 
appellant who contended that he was entited to 
the entire proiwty by survivorship on the death 
of his brother who died joint. The contention of 
the respondent was that by the presentation of 
the plaint for partition the plaintiff became a 
divided member and that consequently he was 
not entitled to succeed to his legitimate brother 
by survivorship. The question for decision was 
whether the plaintiff became separated from the 
other members by the fact of suing them for 
partition. It was hold that the plaintiff became 
a separated member when he filed the suit for 
partition and that be was nob entitled tosucceed 
to his brother by survivorship. The decision is 
reported in 39 jiad. 159.^® The case was argued 
by distinguished counsel and decided by eminent 
Judges and it is curious that there is no reference 
in that case to the question whether the fact that 
the plaintiff’ was a minor made any difference 
as regards the date of separation of status, 
whether from the date of the suit or from the 
dato of the decree. As Jockson J. stated in A.I.B. 
1930 Mad. 48C^® the learned Judges of the Full 
Bench in 39 Mad. 159^® could not have 
overlooked the fact that the plaintiff was a 
minor and if the minority of the plaintiff 
affected the date of severance of status they 
would have distinghished the case in 401 . A, 40^^ 
especially as the majority of the Judges of 
the Full Bench stated that they would have 
decided otherwise if the matter had not been 
concluded by the decision of the Privy Council. 

[•29] In F. A. Nos. 16 and 25 of 1911 ,^^ the Court 
of the Judicial Commissioner, Nagpur, held that 
severance of status could only be effected witt* 
the consent of all the ceparceners or by decre® 
of the Court, There the plaintiff Harihar Bapoji 
iaiatule gave a notice to the other members of 
the family in which be expressed his intenfioD 
to ^parate from the joint Hindu family and 
c aimed partition of his share. As this was not 
done, he filed a suit for partition. The other 
defendants admitted that he had l/ 3 rd share i® 
the property and that he was entitled to ba^ 
tha share partitioned. The case was fixed for 
settlement by the parties as regards the best 
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mode of the division of the property. Before that 
question could be settled. Harihar died and in 
hie place hig widow Girja Bai wag brought on 
the record as his legal representative and 
untimately a decree for partition was passed in 
her favour. The defendants filed appeals in the 
Court of the Judicial Commisaioner against the 
order bringing Girja Bai on the record as a legal 
representative of the deceased plaintiff and 
agaiMt the decree for partition. The Court of 
the Judicial Commissioner held that partition 
could only be made by agreement of parties or 
by decree of the Court and as before that could 
be done Harihar died he must be deemed to 
have died as a member of joint Hindu family and 
as such the other brothers were entitled to the 
entire property by survivorship and the widow 
was not entitled to a -decree for partition and 
accordingly reversed the decree of the trial Court 
and dismissed the suit. On appeal the Privy 
Council reversed the decree of the Court of the 
Judicial Commissioner and restored the decree 
of the trial Court. The judgment of the Judicial 
Committee is reported in 43 1 . a. 151 : 12 N l 
B. m}* ■ ■ 

[30] The statement of law contained in their 
previous decision, 401, a. 40: 35 ALL. 80^* was 
re-affirmed and their Lordships discussed the 
principle more fully than was in 40 1. A. 40 : 35 
ALL. 80.^^ 

[31] After a discussion of the relevant Hindu 
texts on the question of partition their Lordships 
of the Judicial Committee at page I 60 beld:- 

SeparatioQ from the joint family involving the seve¬ 
rance of the joint status so far as the separatinc' 
mernber is concerned, with all the legal consequences 
resulting therefrom, is quite distinct from the dc facto 
division into specific shares of the property held until 
then jointly. One is a matter of individual decision, 
the desire on the part of any one member to sever 
himself from the joint family and to enjoy bU hitherto 
undefined or unspecified share separately from tho 
others without being subject to the obligations which 

arise from the joint status; wbilist the other is the 
natural resultant from bis decision, the division and 
wparation of his share, which may he arrived at cither 

Of on failure 

of that by the intervention of the Court. Once the dc- 

oision has been unqiiivocally expressed and clearly 
intimated to his co-shares, bis right to obtain and 
possess the share to which he admittedly has a title is 
unimpeachable; neither the co-sharers can question it, 
nor can the Court examine his conscience to find out 
wnetner bis reasons for separation were well founded 
or sufficient;, tho Court has simply to give effect to his 
oSrs » allocated separately from the 

Thei> Lordships pointed out at page loi that 
toe Diflfcricfc Court bad confused the two con* 
fliderations, namely, the serverance of stakug, 
which is a matter of individual volition, with the 
wlotment of shares, which may be effected by 
different methods: by private agreements, by 
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arbitrators appointed by the parties, or, in tho 
last resort by the Court. This is now the leadioK 
case and has been followed in numerous cases: 
44 I A. IS'j: 39 ALL, 496,^® 521. A. 83:48 Mad 254*“ 
25S), 58 I.A. 220. (224): 53 ALL, 300'® and I L R 
(1939) ALL. 680'^ (685). 

[32] In 44 1. A. 159 ; .39 ALL. 496'® the ques- 
^ou was whether a morgage executed by 
Prabhu Lai was euforceable. If u-as joint 
at the time he executed the mortgage he 
had no power to execute it and the mort^a^e 
wag void and uuenforcable. If, however, h6°wag 
separate the mortgage of his i/ 5 fch share was 
valid and enforceable. The decision of the ques- 
tion turned on determination of the point whe- 
ther be was joint or separate. In order to arrive at 
a decision tho legal effect of a previous suit for 
partition filed by him had to be construed, 
Iheir Lordships held that notwithstanding the 
dismissalof.the suit for partition the claim in the 
plaint amounted to an intimation to the defen¬ 
dants, his co-sharers, of the unequivocal desire 
of the plaintiff for separation from the joint 
family and they held that the commencement 
of the suit for partition effected a separation 
from the joint family and that it was imma¬ 
terial in such case, whether the co-sharers 
assent. Their Lordships observed at page ici: 

A decree may be necessary for workiog out the 
result of the severance and-for allotting definite shares 
but the status of the plaintifi as separate in estate is 
brought about by bis assertion of bis right to separate, 
whetbor be obtains a consequential judgment or not.” 

As the mortgage was executed Ijy Prabhulal 
after separation it wag binding on him. 

[ 33 ] In 521. A. 83: 4S Mad. 254,''' their Lord- 
ships of the Judicial Committee stated at p. 86 
that the fact that any member of a joint family 
has separated himself from his coparceners may 
w proved by bis suing for a partition of the 
joint family property, and if the suit is decreed 
the date of bis severance from the joint family 
will, if nothing else is proved, be treated as 
the date when the suit was instituted. 

[ 34 ] In each of the Privy Council cases 
referred to above, with the exception of I. L. R. 
( 1939 ) ALL. 680,®' their Lordships of the Judicial 
Committee had to consider the effect of a suit 
for partition filed by an adult male coparcener. 

It may be taken as settled that where an adult 
coparcener clearly and unequivocally gives a 
notice of his intention to separate from the joint 
Hindu family he becomes separate in status 
from the date of tho notice and if no previous 
notice is given, the filing of a suit for partition 
amounts to an expression of an intention to 
separate and if the claim is decreed the date of 
severance relates back to the date of the insti- 
tutioD of the suit and not the date of the 
decree. 
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tS5] The learned counsel for the appellant 
contended that these principles are not appli. 
cable to the case of a minor plaintiff suing for 
l)artition and in his case the severance of the 
joint status takes place not from the date the 
suit for imrtiiion is filed on his behalf but on the 
date when (be decree for j^artition is made in 
his favour. On that point there was a diver, 
gence of judicial opinion but the weight of 
authority is in favour of the view that even in 
the casL' of minor, if his claim for partition is 
decreed the date of severance is the date of suit 
and not the date of decree. 

[36) There are three cases of this Court 
which are, however, inconclusive as in none of 
tlu'SG cases the point was decided. In I L. R. 
(i9tii) Nag. 60'2" at p G55 the conflict of views 
was noted but it was not decided as it was 
not nece!r3.ary. In that case, the question was 
whether the inoitgnge executed by Katan Singh 
on 23 7*1930 was binding on bis wife and minor 
son who claimed that tliey had separated before 
the date of the mortgage and that the mortgage 
was not binding on them. Prior to the execution 
of the mortgage the minor hnd filed a suit for 
panuion through his next friend but that was 
fiUd in a wrong Court and the jdaiut was retur¬ 
ned for presentation to the proper Court on 
4*101930 and it was re presented in the proper 
Court in 1931, On those fact?, it was held that 
the suit for partition must be ()eGmed to have 
been instituted in 19.31 when the plaint was 
bled ID (he proper Court and aa the mortgage 
was ellected before that date the mortgage waa 
binding. Ihe question whether the severance 
took place on the date when the suit for parti* 

tion was hied or on the date when the prelirai* 
nary decree for partition was made, was not 
materia m that case because the mortgage was 
executed before either of the dates. Reference 
in (hat case was made to a. l. r. 1935 Bom. 54 '® 
and 42 ALL. 461 but DO reference was made to 
b. later cases 48 Mad. 50 Mnd. 866 2'»57 
Mad 95 and i. l. r. ( 1939 ) Bom. 25G-« where it 
was decided that the mere filing of a suit by a 
minor does not ipso facto eau.se severance of 
he jomt status but that if the Court considers 
that the partition is for the benefit of the minor 
and decrees ihe claim, the partition relates back 

to he dale o( the institution of the su t and not 

to the date of the decree. ^ 

cases m i. l. r. ( 1939 ) Bom. 256.28 50 Mad 8662“ 
and l L.b. (ma) Nag. at p. csswel^ebei 

the plea had not been raised in the Courts below 
[38] lo I. L. E. (191,5) Nag, at p. 450 it 
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was held that the mere commencement of a 
suit for partition is sufficient to effect a sever* 
ance in interest before the decree No minors 
were involved in the case and it was not neces. 
sary to consider the effect of a suit filed by a 
minor plaintiff for partition, whether severance 
of status takes place from the date of the suit 
or the date of the decree. The statement at p. 
450 is a part of the argument of counsel and not 
a part of the decision. This was pointed out by 
one of us (Bose J.) who had delivered the judg¬ 
ment in that case. The learned counsel for (ho 
appellant did not stress the matler further and 
did not contend that the decision is an autho. 
rity in support of the proposition he contended, 
So far as this Court is concerned, the matter is res 
integra and can be decided on first principles. 

[m] In 10 w. R. 273'^ Witter J stated: 

Now it is-Settled doctrine of the Hindu Law that 

every member of a joint undivided family has an in* 

dcfeasilile right to demand a partition of his own share, 
Tbe o'ber n embi r.s of the family must submit to it 
whether ihoy like it or not.’* 

This statement was cited with approval by their 
Lordships of the .Judicial Committee in 43 I. A, 
151** at p. 161 At p 160 their Lordships of the 
Judicial Committee observed: 

‘ Once the decision has been unequivocally expres¬ 
sed and dearly intimaied to bU co sharers, bis right to 
obtain and pOs;e:S the <liaro to wb ch bo admittedly 
has a title is uuiinpcachable ; neither the ooshaiers 
can question it, nor can the Court examine his consci¬ 
ence to find out whether his reasons lor separation were 
well founded or sufficient; tbe C nirt has simply to give 
eco.jt to bis right to have his share allocated separately 
from tbe oibers.” 

[40] In 80 I. A. 139^“ the Privy Council 

to consider tbe effect of an Ikrarnama executed 
on 21 6-1883 by adult coparceners. Under that 
agreement the parties agreed to divide tbe co« 
parcenery property in certain defined Bharefli 
The question was whether the agreement ^ 
Sf-parate executed by the guardians on behalf of 
the minor coparceners was effective to cause a 
severance of status. The decision was that it 
Their Lordships of the Judicial Committee ob- 
served at p. i 50 : 

“ There is no doubt that a valid agreement for parti¬ 
tion may be miide during the minority of one or 
of the coparceners. That seems to follow from the ad¬ 
mit ed riRht of one coparcener lo claim a partition, and 

(as has boon said) if an agiecment for partition wold 

not be made binding on minors a partition could hard¬ 
ly ever t.ke place. No doubt, if the partition were 
unfair or prejudicial to the minor’s iutere-is, be might, 
on attaining his majority, by proper proceedings set »t 
flaide so far as regards himself.” 

[41] This was applied in 36 I. A. 71^® and **■ 
Agreement entered into during tbe minority 
some of the coparceners was upheld and it ^ 
held that there was a severance of status. Tbe 
ffiore fact that one of the coparceners is a 
does not affect the right of an adult coparcen^^ 
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n»rhti™ J ‘l>a‘ a valid 

partition may be made during the minority of 

minor in effecting aVrtitiorth“ 
why he should not have the right to separate 

t42] In r. L. R. (1939) ALL. CSO^l the Questinn 
was Whether the claim by the guardr of a 
lunatic for separation of his sbfre effected a 

a veran^ofhisstatus. The decision was ?hat i 

did. The question arose in this way. Two of the 
y cenera Bam Daa and Paraotam Z a «dt 
of partition and claimed half share. The defen. 
danta were the other two coparceners Bam 
Narain and Deo Narain. Deo Narain w^ a 
lunatic and he was represented in the suit by 
his wife as hia guardian. Deo Narain filed a 
written statement but there was no demand for 
eeparahon from Bam Narain, the other defen. 
dam. On 23.4.1921 the trial Judge ordered narti 
tion and directed the amiu^o Se‘^ ■ 

Deo Narain filed an application that his share 

was an apprehension of loss in future if the said 
ehare was allowed to remain joint The trial 

1 ^ 4 th P^ftitioo in which 

l/4th share was allotted in severalty to Deo 

““ 27 . 7 . 1925 . During the 

6.8.1927 leaving behind him a widow and a 
daughter. The widow was brought on the re 
mrd in his place as bis legal representative The 

tee the trie Court was not competent toenterlain 

be share should 

rw ““u ™ver3ed the dec. 

quest on ‘be 

th*6^ fare I gustdiau upou the status of 

the family property or the constitution of the 

waTleffteh uT Narain which 

[43] ‘ ‘’"‘’P'''’' '■'‘'“Pdsnit. 

daai .N*“,N“rain and his son Sled a suit for 
aeration that Deo Narain died joint and tb, 

url-v!“!- PVPPPrty by 

which the suit 

m Ar tcf ®sh Court in A.I.B. 

guardian' Court held that the 

S an fir P»- 

te ha»! 11 , ^ 1 .”*'°” }‘^ P' application 
tliA Dh Narain separated from 

had h!” “‘i*? “'5 “■« “PPliP^iPP 

“ the approval both of the trial Court and of 
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the High Court and bad the legal effect nf brim, 
ing about separation between Ram Narain and 

tto llTH up to ,he 

time that the petition was filtd in Court Af 

P .^882 Ihfir Lordships observed • 

effmivo intCDiion toTarV^^^ expression to ao 
expressed by big cuardm^ and 

ALL^eso,-* At p.687 their Lordships of the Jud? 
cial Committee observed that the ordinary right 
0 a coparcener to effect a sepa.ution of h.s 
estate, interest or title as distinct fiora a parti 

of his deT“l flcclaration 

of his desire to sever, is not abrogated bv tha 

mere fac. that he has not claimed o eLcle B 

prior 0 the preliminary decree. As the^rng 

by the guardian for separation of the estate 

kiaTT/^ 'he hmatic had the approval of the 

trialJudpand apparently of the High Court 
and as it was not shown to havo betn in any 

was held that the application of the guardian 
amounted to severance of status. The principle 
underlying this decision is equally applicable b 
be case of a notice given by a gLrdfan on be“ 

or by his fa ing a suit for partition on his behalf. 

1451 In the case of a minor the right to se 
parate baa to be exercised on his beLlf by a 
person acting as his guardian. There are special 
Mnaiderations why a Court must scrutinise the 
reasons g'veu by the guardian for separation of 
the minor to find out whether they were well 
founded or sulhcient and if tho Court is satis, 
fied that the partition is for the benefit of the 
rumor, to give effect to his right to have his 
share allocated separately from the others. The 
Court exercises this power because it has supervi. 
flory jurisdiction over the property of the minor 
and to control the action of a person who pur. 
ports to act on bis behalf. 

[46] Story in para. 1769 of VoJ. 3 of hia 

Equity Jurisprudence, 14th Edition, states the 
law regarding infants thus : 

^ chancerv is a person 

Cbanrp appointed by ‘ihe CoLt of 

CourtTcw ^ instituted irthi 

Uurt o/ CbaDcery relative to the person or property of 
an infant, alibough be is not under any generL 
dun appointed by ihe Court, he is treated I a 3 of 

iad?roL‘rn.^ 

an infant is a ward of chancery no act can be 
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aoue aa'ectirg the person or property or state ot 
Z minor, unless under the express or ,rnp ed 

direction of the Court itself The 

by Storv has been applied m several Indian 

cLs ; 13 Bom. 137 at pp. He, UC, 2' 

“ at DP. HO. 148 and it 
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377,^® 57 Mad, 05, 
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has been held that a suit relating to the estate 
or person oi an infant and for his beoeat has the 
effect of making him a ward of Court and that 
being so, no act can be done affecting the 
property of the minor unless under the express 
or implied direction o£ the Court itself. 

[ 47 ] Under Order 32, Civil P. C. a Court 
has ample power to remove the next friend 
of a minor if be acts to bis prejudice and to 
make him liable for costs of the suit in case the 
suit tiled by him on behalf of the minor for 
partition was frivolous, or vexatious or not for 
the benefit of the minor. In suitable cases, a 
suit may be stayed in order to enable the minor 
to decide on his attaining majority whether he 
elects to proceed with the suit or to abandon it. 
The guardian purporting to act on behalf of a 
minor may do so out of hostility to the family 
of which the minor is a member and may bo 
actuated by considerations other than the benefit 
of the minor and be need not necessarily be a 
person who is interested in the welfare of the 
minor. That is the reason why the Court has to 
determine whether a suit for partition tiled on 
behalf of a minor is for his benefit and if satisQ* 
ed to decree his claim. 

[48] As stated in 3 M. H. u. R. 94,®^ at p. 9G 
an action will not indeed lie, unless there is 
something clearly indicating that the interests 
of the infant will be advanced by partition, 
because, ordinarily speaking the family estate is 
better managed and yields a greater ratio of 
profit in union than when split up and distribut. 
ed among the several parceners, and as a general 
rule, therefore it is more profitable for an infant 
parcener, that his share should continue an 
integral portion of the whole estate in the hands 

of kinsmen. At page 93, Innes J. observed ; 

"lliat it oiteu may not be for tlie brneht of a minor that 
be should have a partition; if bis rights arc not denied 
or the property not mismanaged, it might not be so, he 
would lose for instance the possible benc-6t of survivor¬ 
ship, and generally so great a change in the condition 
of a minor as a partition operates, ought not to bo 
allowed to take place, unless it is clearly for his benefit 
that it should be so." 

Accordingly, it has been the settled practice not 
to decree a suit for partition filed on behalf of a 
minor plaintiff unless the Court is satisfied that 
the partition is for bis benefit. This does not in 
any way affect the right which a minor has to 
separate from the joint Hindu family if it is for 
his benefit and that power can be exercised on 
his behalf by a person purporting to act as his 


guardian. Any person can file a suit for partition 
on behalf of a minor and a change in his legal 
status which affects bis right to property in 
various ways should not be permitted unless the 
Court is satisfied that the partition is for hid 
benefit. That was laid down m 3 M. E. 0. R.94 
at D 96 and has been followed in numerous 
^^10 29 Bom. 51- at p. 60 TyabjiJ 
refused to decree partition because it was not 
for the benefit of the minor and that decree was 
affirmed in appeal by the High Court and also 
by the Privy Council in 34 I. A. 107; 31 Bom. 
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[ 49 ] In deciding whether partition is in the 
interest and for the benefit of the minor a Court 
is not restricted to considerations purely personal 
to the minor but may take into consideration 
matters concerning his mother, or his wife or his 
daughter in whom he may be interested. The 
power which the Court exercises in decreeing or 
refusing partition at the instance of a 
plaintiff is not in denial but in protection of his 
right which he undoubtedly has to separate 
from the joint Hindu family if it is in his intetMt 
and for his benefit. This aspect of the case has 
been considered in some Madras cases to whio 
reference will be made later. When, however, 
the Court decrees a suit for partition filed 

behalf of a minor, there is no reason 

separation or severance of status should not be 
from the date of the plaint as in the case of an 

adult coparcener. _ . . 

[ 50 ] The right of action for partition rests 

upon the right to separate by a Hindu copar¬ 
cener. The cause of action for a minor’s suit la 
not essentially different from the one by an 
adult. The only difference is that in the case o 
a minor the right to separate is asserted on niB 
behalf by his guardian. The Court grants 
on the cause of action stated in the plaint if * 
is satisfied that the assertion by the guardi^ 
was properly made and that partition was m 
the interest of and for the benefit of the 
The right to partition is a right relating 
property. It is not a case of a personal action 
which dies with the person — actio persona * 
moritur cum persona. A suit, if 
instituted, should not abate, but on plaintitt 
death bis legal representatives should be i® i 
position to carry on the litigation. The 
action survives on the death of a minor plai®n 
and it cannot be said that if a minor dies befp , 
a decree for partition is passed that he dies join 

[5i] Two principles are well recognised in ^ 
matter of grant of relief to suitors and b»; 
been stated with precision by Mookberjee J* . 
20 c. L. J. 107'- in these terms. A suit 
be tried in all its stages on the cause of 
it existed at the date of its commencement. * 
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Court, however, may in suitable cases take 
inotice of events which have happened since the 
institution of the suit and afford relief to the 
parties on the basis of the altered conditions. 
This doctrine is of an exceptional character and 
is applied in cases where it is shown that the 
ioriginal relief claimed has, by reason of sub- 
iSequent change of circumstances, become inap- 
ipropriate, or, that it is necessary to base the 
decision of the Court on the altered circums. 
jtances in order to shorten litigation or to do 
Icomplete justice between the parties. If these two 
principles are borne in mind many of the difficul¬ 
ties raised by Reilly J. in his order of reference 
in 57 Mad. 95,” and on which great stress was 
laid by the learned counsel for the appellant, 
can be resolved. 

[52] In 41 Mad. 442^^ two propositions were 
stated. The first proposition was that the rule 
that the institution of a suit for partition of joint 
family property effects a severance of the joint 
status is not applicable to a suit instituted ou 
behalf of a minor; for, in such suit, it is for the 
Court to determine whether a decree for parti¬ 
tion will be beneficial to the minor. The second 
proposition was that whore a minor plaintiff 
dies during the pendency of the suit before a decree 
for partition is passed his legal representatives 
are not entitled to continue the suit. The first 
proposition was followed in latter cases but the 
question whether the second proposition was cor¬ 
rect was not decided in those cases. The conten¬ 
tion of the appellant in that case, that the mere 
filing of a suit for partition on behalf of a 
minor effects a severance of joint status, 
was negatived and it was held that the 
mere fact of the filing of a suit does not cause 
a severance of a status aud that it is for the 
Court to determine whether in the special cir¬ 
cumstances of the case partition was for the 
benefit of the minor and in case it was so, the 
Court is to decree the claim forpartition. As the 
minor plaintiff died before a decree for partition 
was passed it was not necessary to decide when 
the severance of status takes places, whether 
from the date the suit for partition is filed or 
from the date of the decree. A suit for partition 
on behalf of a minor, if properly instituted, 
should not abate on his death but bis legal re¬ 
presentative should be in a position to carry on 
the litigation. There is no jusitfication foe the 
laasumption that the cause of action does not 
Wrvire on the death of a minor plaintiff after 
the suit for partition has been filed on his behalf. 
The decision in 41 Mad. 442*^ was in conflict with 
the earlier Full Bench deoisien in 89 Mad. 159 “ 
and has been overruled by the Full Bench de¬ 
cision in 67 Mad. 96.” 

[69] In 48 Mad. 465*® it was held that the suit 


'i 
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by a minor for partition, if it ends in a decree 
for partition, has the effect of creating a divi- 
sion of status from the date o[ the plaint. In 
that case after the institution of a suit for parti¬ 
tion on 31-1-1919, another son was born in 
May or June 1920 before the preliminary decrco 
for partition was passed. It was held that the 
birth of a son subsequent to the filing of the suit for 
partition did not affect the share of the plaintiff 
which had to be determined on the state of 
affairs as existed on the date of the suit and not 
on the date of the decree. Spencer J. at p. 4G8 
stated that it is a sound principle to regard the 
prayer in tlie minor’s plaint for division as a 
conditional request that, provided that tlio Court 
sees fit, it may declare the status of the minor «• 
divided as from the date of the plaint and though 
there can be no division unless the Court sees fit 
to decree it, there is no reason why the Court 
should not make its decree take effect from the 
date of the institution of the suit. In the case of 
a suit by an adult coparcener for partition his 
share is not liable to be altered by the birth of a 
coparcener after filing of the suit for partition. 
There is no reason why a distinction should be 
made between adults and minors so far as their 
shares are subject to alteration in consequence of 
events that occur between tlie commencement 
and tlie end of a partition suit. 

[ 54 ] In 50 Mad. 800*'^ a minor plaintiff sued 
for partition on 14-9-1918 and a preliminary 
decree for partition was passed on 7'4.I921. The 
question for decision was when did the severance 
of status take place whether on 14 8-1918 when 
the suit was filed or on 7-4.1921 when the pre- 
liminary decree for partition was passed. That 
was necessary in order to determine the extent 
and share of the liability of the manager to re¬ 
nder account, It was held that when a suit for 
partition is instituted on behalf of a Hindu 
minor and if the Court holds that a division is 
necessary in the interests of the minor and pas- 
ses a preliminary decree for partition, it must be 
deemed that the divided status of the plaintiff 
dates from the date of the plaint and not from 
that of the preliminary decree. 

[55] In A. I. E. 1930 Mad. 480^*’ it was held 
that where in a suit for partition a minor defen¬ 
dant claimed a share and subsequently died his 
mother was entitled to continue the suit as his 
legal representative. The principle underlying 
the decision was that a guardian can on behalf 
of a minor exercise the discretion to separate from 
the joint Hindu family and if the Court ap¬ 
proves, a decree for partition can be made at 
the instance of a guardian. .Jackson J. pointed 
out that the Court acts as a super guardian in 
this matter and when once it is assumed that 
the Court may act for the minor and vicariously 
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e^eroiao hia volition, there is nothing in logic to 
prevent the fniardian doing the same. _ _ 
[5G3In 57 M id 95-^ tho question for ^eci^on 
was whether on the death of a minor plaintiff in 
a suit for partition the suit abated or whether it 
could be continued by bis Ici-al representative. 
Tie case came on for bearing before Venkatasubba 
Kao and Reilly JJ. They made separate orders 
for referei'Ce to a Full Bench. Venkatasubba 
Rao J, was of opinion that the suit did not 
abate and that the mother of tho plaintiff was 
entitlt-d to proccKl with the trial of the suit. 
Reilly J. took a contrary view. The Full Bench 
case was decided by three Judges and it was held 
that it was open lo his legal representative to 
^ proceed with the trial and obtain a decree on her 
ebowing that when the partition suit was in. 
etituled it was for the benefit of tie minor and 
that a suit by a minor for partition does not 
abate if be dies 1 efore the Court has found that 
the partdioo is for bis benefit. The Full Bench 
case in 57 Mad. 95'' was followed in a. i R. 1937 
wad. 274,’ A, I. H. 1941 Mad. 8 / 8 ^* and in I. L. R. 
<1945] Mad 710^® In tho last case the doctrine 
was lurther extended and it was held that the 
severance takes place on the date the guardian 
commiinicates bis intention on behalf of the 
minor to separate and that if the Court bolds 
that the partition is for the benefit of the minor 
the severance relates back lo the date of the 
notice given on behalf of the minor. 

[57J In 4 Pat. L. J. 38: a. i. r. 1918 pat 91*° 
Nandeshwar, a minor, filed a suit for partition 
on 11-8-1913 against bis parents, step-mother 
Aina and grandmother for partition. During the 
pendency of the suit, the plaintiff attained 
majority. The trial Court held on 4-8.1915 that 
each of the parties was entitled to l/sth share 
and accordingly decreed the claim for partition. 
Against this decree, bis father Krishna Lai Jha 
filed an appeal in the High Court. During the 
pendency of the appeal, a son was born tO‘'him 
on 21.21-1915 by his 2 Dd wife Aina. The question 
for decision was whether the birth of a half. 
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ranee was thus material as that would have 
determined the share of the plaintiff. It was 
held I bat the severance of status bok place on 
11 - 8-1913 when tho suit for partition was oled, 
that the plaintiff was entitled tol/5th share and 
that bis share was not diminished by the sub. 
sequent birth of a half-brother during the 
pendency of the litigation. 

[5'3] The cases in 4 rat. L. J. 38 i A. I. R. 1918 
rat 921*° and 48 Mad. 455^“ were followed by 
Agarwala J. in 14 Pat 732 *’at p- 777 who held 
that when a partition suit, instituted by a 
minor, is decreed, the partition is effective from 
the date when the suit was instituted. 

[59] Inl.L.R, ( 1939 ) Bom. 256-° a Hindu minor 

through his next friend filed a suit for partition 
against his father and grand-mother. The mother 
and the step-mother wero not impleaded as 
defendants Notwithstanding the defect the trial 
Court passed a decree for partition. On ap^al 
the case was remanded for a de novo trial after 
imploading the mother and the step-mother. A 
half-brother who was born after the institution 
of the suit was also added as a defendant alter 
remand. The question was whether the after, 
born SOD was entitled to a share and whether 
tbe sbai 0 of tbe plaiotifT was affected* The 
Court approved of the decisions in 48 Mad. 465 
60 Mad. 866 '° and 57 Mad. 95 ^’ and held that 
although the institution of a suit for partition 
by a Hindu minor through his next friend does 
not ipso facto effect a severance of tbe joiot 
status, if a decree were passed in that suit, the 
severance in estate must take effect from the 
date of tbe suit. Consequently tbe share of we 
plaintiff was not diminished by the birth of a 
son after tbe institution of tbe suit. 

[60] In A. I. R. 1944 Bom. 67*° it was held 
that a partition cannot be claimed by a minw 
as a matter of right and it is to be decreed W 
the minor’a favour only if the Court is of opinion 
that in tbe circumstances of the case partition 

l 1 % 1 n A ft ■■■ 


brother after the suit was filed affected the share 
of the plaintiff. The half-brother had not been 
conceived when the suit for partition had been 
filed on 11 8-1913 but was in utero on 4 - 8 - 191.5 
w’hen tbe dtcree was made If severance of 
status of the plaintiff took place on 11 - 8-1913 
when tbe suit was filed, he was entitled to l/ 5 th 
share and tbe subsequent birth of a half-brother 
who was not conceived at tbe date of the suit 
would not have affected tbe share of the plain- 
tiff. If, on tl'O other band, the severance took 
place on 4-S-1915 ^ben the decree for partition 
was made the plaintiff was entitled only to l/ 6 th 
chare as the half-brother who was in tbe womb 
was also entitled to a share, Tbe date of seve- 


pointed out that this rule was one of prudenc® 
and expediency and did not affect the funds* 
mental rule of Hindu law that a coparceofit 
can sever his status merely by expressing a cleat 
intention to do so. The decisions of tbe Madras 
High Court in 48 Mad. 465,°° 50 Mad. 866 ,°° 

57 Mad. 95,°’ and tbe decision in I. L. R' 

Bom. 256,°° were followed and it was held tbai 
where a notice to separate is given by a 
dian on behalf of a minor and the Court finds 
that the separation was for tbe benefit of we 
minor, the severance of status dates back f'^o® 
tbe date when the notice was given. The deci¬ 
sion was the same as was taken in I.L. B. 

Mad. 710 *° 
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[61] The learned counsel for the appellant 
relied on a few cases in support of bis conten. 
tion that the severance of status in the case of 
a minor takes places when a decree for parti¬ 
tion is made and not when a suit is filed. In 42 
ALL 461,** the plaintiff, a minor, through his 
mother as bis next friend, filed a suit for parti¬ 
tion against his grandfather on 18 - 11 1914. The 
grandfather made a will on 22 11-1914 and died 
on 25-11-1914. There was nothing to show that 
the grand father knew of this suit. The question 
involved was as regards the validity of the will. 
The decision was that the grand-father died 
joint with the plaintiff and that the will made 
by him was inoperative in/law. The decision 
was based on 41 Mad. 442.** which has been dis- 
tinguished in later cases and subsequently over¬ 
ruled in 57 Mod. 95.*’ In the Allahabad case 
a decree bad not been passed and it was in the 
interest of the minor that there should be no 
decree for partition as he got the property by 
survivorship on the death of bis grand father. 
Banerji J. at p. 470 stated that the rule laid 
down by the Privy Council in 43 l. A. 151,** to 
the effect that the institution of a suit for parti¬ 
tion of joint family property has the effect of 
creating a separation of the joint family, cannot 
be applicable to a suit brought on behalf of a 
minor which has not matured into a decree. 
This aspect of the case has been elaborated in 
the Madras cases where it has been laid down 
that once a decree is passed, the severance of 
status takes place from the date of suit and not 
from the date of the decree. 

[62] In A I. R. 1926 Sind 216,*® the minor 
plaintiffs through their mother filed a suit for 
partition and claimed l/4tb share against their 
uncle and other members of the family. During 
the pendency of the suit, their uncle died bequea- 
thing certain legacies to his daughter-in-law and 
the .residuary estate to the defendants. The 
question was about the validity of the will. If 
the defendant died joint be b^ no power to 
bequeath the property and the plaintiffs were 
entitled to half share. The decision of that point 
depended on the date of severance of status. It 
was held following the decision in 41 Mad. 442,** 
and 48 ALL. 461,** that the mere institution of a 
suit by a minor does not effect a partition of 
the family but separation takes place only when 
it the suit is decreed. We have already given 
111 reasons why this view is not sound and we res- 
pectfully dissent from the decision. 

^ ' [69] In A. I. R, 1935 Bom. 64,** observations 

jjl at p. 61 of Dlvatia J. based on 41 Med. 442, 
jjl were obiter and not necessary for the decision 
\i of the cose. No reference was made by him to 
)l later oases : 48 Mad. 465,** so Mad. 666,** 
i and 67 Mad, 96.** Murphy J. who delivered a 




concurring judgment did not refer to 41 Mad, 
442,** or base his decision on it. This was poin¬ 
ted out by Wassoodew J. in I. L. R. (1939) Horn. 
256,** at p. 261 and by Divatia J. himself in 
A. I. R. 1944 Bom. 67,** A. I. R. 1936 liOm. 54.** 
cannot be quoted as an authority in support of 
the proposition contended by the learned coun- 
eel for the appellant, especially as a contrary 
view was taken in later cases in the same Court 

[64] In A. I R. 1936 Lab. 504,®* it was held 
that the mere institution of a suit does not 
effect a separation of the family but separation 
only takes places when the suit is decreed and 
that consequently the liability to render account 
to the plaintiff is from the date of the prelimi¬ 
nary decree. No reference was made to the I ull 
Bench case in 57 Mad. 95.*’ In the judgment the 
conflict between the Allahabad view and the 
Madras view is noted but no reasons have been 
given for accepting the Allahabad view. 

[65] The learned counsel for the appellant 
commended the opinion of Reilly J. in his order 
of reference in 67 wad. 95*’ for our acceptance. 
The opinion of Reilly J. apparently did not 
meet with the approval of the learned Judges of 
the Full Bench. No useful purjicse will be 
served in discussing bis opinion because the 
Judges of the Full Uench dealt with every aspect 
of the case and have given reasons both on 
principle as well as on authority why the sever¬ 
ance of status, even in the case of a minor, 
takes place from the date on which the suit for 
partition is filed and not from the date of the 
decree. We respecifully agree with the Full Bench 
decision and do not, therefore, cover the same 
ground over again. 

[661 The view taken by the Madras High 
Court in 48 Mad. 465.** 50 Mad. 866*® and 57 Mad. 
95 *’ and followed by the Bombay High Court in 
A. I. R. 1939 Bom. 25G** Is not Only tlie more 
logical view but is also the letter one from the 
point of view of convenience : it safeguards the 
interests of the minor, avoids anomalies and 
makes for consisJency. We approve these deci- 
sions and bold that even in a suit filed by a 
minor the severance of status takes place from 
the date of the suit and not from the date of 
the decree. Accordingly, the critical date was 
27-9-1937 when Civil Suit NO. 6-A of 1937 foe 
partition was filed by Dineshebandra As on 
that date Mandliprasad was not in utero, he was 
not entitled to reO[>en the partition made in that 
suit. Ramcharanlal was given a share and the 
plaintiff was entitled under law to claim a 
portion out of his share and not out of the 

share given to Deviprasad. 

167) The plaintiff did not claim in the alter- 
native that if be was not entitled to reopen 
partition, be may be given a share out of the 
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l/ 3 ra share allotted to his father or out of the 
2/3rd share allotted to him and Dinesbchaadra 
as stated in the final decree. This case was no 
set up or tried in the Courts below. This has not 
been made a ground in the memorandum of 
appeal in this Court. If partition is allowed now 
Chandramukhi will be entitled to a share and 
the plaintiff will lose the right to claim by 
survivorship, and he will need somebody to look 
after his share during bis minority. He was of 
1 year when he filed the suit for partition and 
may be now about 8 years of age. He is living 
with bis father. Nothing has been alleged against 
him. The object of the suit was to reduce the 
share of Deviprasad from l/3rd to l/5th. That has 
failed. Partition in the circumstances of the case 
will not be in the interest and for the benefit of 
the plaintiff and is accordingly refused. The 
appeal fails and is dismissed with costs. 

Apixal dismissed. 


Thansing V. Bhaulal 
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Bose and Mangalmtjrti JJ. 

Thansino Ttkaram Powar — Plaintiff — 
Appellant v, Bhaulal Shriram Lodki and 
another—Defendanls—Bespondents. 

Second Appeal No. 42C of 1942, Decided on 4.3'1947, 
against Appellate decree of Dist, Judge, Chhindwara, 
DM3-7-1942. 

Civil P. C. (1908), S. 70 (1) (c)-C.P. Rules under, 
— R. 15 — Orders of Financial Commissioner 
jn revision are final. 

By Elites 12 to 1.5 framed by C. P. Government under 
S. 70 (1) (c) a precise and self-contained Code of appeal 
is provided in regard to tbe orders passed in proceedings 
before tbe Collector and tbe jurisdiction of the civil 
Courts is deluded by implication. An order of tbe 
Financial Commissioner passed in revision under R. 15, 
when be is seized with tbe jurisdiction, is final and 
cannot be questioned in civil Court even though the 
order is wrongt 27 A. I. R. 1940 P. C. 105, Eef. 

[Paras 6 and 8] 

Annotation: {’44 Com.) Civil P. C., S. 70 Note. 7. 

Case referred', 

1. (‘40) I. L. R. (1940) Mad. 599 : 27 A. I. R. 1940 
P. C. 105 :1. L. E. (1940) Kav. (P. C.) 194 : 67 I. A. 
222 ; 188 I. C. 231 (P. C.j, Secretary of State v. Mask 
&Co, 

V. V. Kclkar and M, R. Bobdc —for Appellant. 

P. R. Padhye—iot Respondents. 

Judgment.—This is a second appeal by the 
plaiutiff whose suit for declaration was decreed 
by the trial Court but dismissed by tbe Court of 
First Appeal, The plaintiff purchased 3 annas, 
nmlguzari share in patti No. 3 of mouza Lalpur 
belonging to tbe defendants in the sals held by 
the Sub-Divisional Officer, Waraseoni, on 2oth 
April in execution of the decree in Civil Suit No. 2 
of 1939 of the Court of the Sub Judge, First Class, 
Balaghat, which was transferred by that Court 
for execution to the Collector in pursuance of 


the iiotificatiou issued by the Provincial Govern, 
meat under S. 68, Civil P. 0. This sale wte 
confirmed on lO-6-im Before this sale was held 
tbe defendants had filed an application on 
13 - 1-1940 before tbe Debt Relief Court for deter, 
mination of their debts and framing a scheme 
for repayment. On that very day, the presiding 
officer of the Debt Relief Court passed an order 
directing that notice be issued to the SubDivi- 
sionel Officer, Waraseoni, for staying the pro- 
ceedings in execution pending before him. On 
17 - 1 - 1940 , another order was passed directing the 
issue of notices to the Court of the Subordinate 
Judge First Class and Junior Small Cause 
Court, Balaghat. On 4 5-1940 a notice in form 
No. 3 as prescribed by B. 15 of the rules framed 
under the Relief of Indebtedness Act was issued 
to the Sub-Divisional Officer Waraseoni before 
whom the proceedings for confirmation of tbe 
sale of that village share were pending. In 
spite of that notice tbe sale was confirmed. An 
appeal was filed before the Deputy Commis* 
sioner by the defendants against tbe order dat^ 
iO-G-1940 confirming the sale, but it was dismis¬ 
sed. The defendants then made an application 
to tbe Financial Commissioner for revision of 
that order, and it was allow’ed; the order of 
sale w'aa set aside, and the case was remanded 
for disposal according to law. 

[2] The plaintiff therefore brought the suit 
out of which this second appeal has arisen for a 
declaration that the order passed by the Finan¬ 
cial Commissioner was invalid and without juris¬ 
diction and did not affect his right, title, 
interest to tbe 3 annas village share purchased 
by him at the auction sale. Though the trial 
Court granted to the plaintiff the declaration 
prayed for the District Judge, Chhindwara,^ h^ 
set aside that decree in appeal and dismissed 
tbe plaintiff’s suit bolding that the order passed 
by the Financial Commissioner is final and that 
the civil Courts have no jurisdiction to interfere 
with it and that is the question for decision m 
this second appeal. 

[3] The Financial Commissioner passed the 
order under R. 15 of the rules made by the 
Provincial Government under S. 70(1), Civil ?■ 
C. 1908. This rule which is to be found at p. 

of the Revenue Manual vol, 2, is to the following 
effect: 

‘ In regard to any order passed in appeal under tb* 
preceding rule, the Governor in Council shall have W 
same powers of revision as are vested in the 
Commissioner by S. 115, Civil P. C. in respect of ees® 
in which no appeal lies to the Judicial ConuntesioDe** 

The Provincial Government had the power jo 
make such a rule under s. 70(l)(o), Civil 
and it empowers the Financial Commissionei^ 
go into the question whether in passing 
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order the Deputy Commissioner or Colleotor (a) 
exercised jurisdiction not vested in him by law 
or (b) failed to exercise jurisdiction so vested or 
(c) acted in the exercise of his jurisdiction ille¬ 
gally or with material irregularity, and if it 
appears that he has done so to pass such order 
in the case as the Financial Commissioner 
thinks fit. That is exactly what the Financial 
Commissioner has done in this case. In his 
order dated 20-3-1941 (ex. P. 6 ) the Financial 
Commissioner says: 

‘ It must be held that in the peculiar circumstances 
of this case the orders of the Relief Court deprived the 
Collector of jurisdictiou. 1, therefore, set aside the order 
of sale and remand the case for disposal according to 

law.’ 

[ 4 ] The learned counsel for the appellant 
contends that the Financial Commissioner was 
wrong in saying that the Collector was deprived 
of jurisdiction by the orders of the Belief Court. 
It may be so; the Financial Commissioner 
may have come to an erroneous decision on a 
question of fact or even of law, but that does 
not mean that he had no jurisdiction to give 
that decision. 

[6] The Financial Commissioner having juris¬ 
diction no suit lies to set aside his order accord¬ 
ing to the opinion expressed at p. 278 of Mulla's 
Civil Procedure Code, Edn. 11 (1941), on which 
the learned counsel for the appellant relies, and 

which is to .the following effect: 

' ‘ A 9 uU will lie to set aside an order made by the 

I Collector, if the order is ultra vires.' 

i [6] Their Lordships of the Privy Council in 
; I. L. R. (1940) Mad. 599,^ made the following re¬ 
marks at p. 614: 

“ It is settled law that the exclusion of the jurisdic¬ 
tion of the civil Courts is not to be readily inferred, but 
^ that suob exclusion must either be explicitly expressed 

^ or olearly implied. It is also well settled that even if 

) jurisdiction is so excluded, the oivil Courts have juris* 
4 diction to examine into cases where the provisions of 
the Act have not been complied with, or the statutory 
f tribunal has not acted in conformity with the funda- 
mental principles of judicial procedure." 

^ By rule 12 of the rules framed under S. 70 (l), 

^ Oivil P. 0., the Deputy Commissioner to whom 

decrees are sent under 8. 68, Civil P. C. for 
execution is invested with all the powers which 
L: the Court might exercise in execution of such 

il . J*_ L ^ Jl 


si 

t. 




decrees if the execution thereof bad not been 
,, transferred to the Deputy Commissioner includ- 
t ing the powers of the Court under rules 72 and 92 
^ in 0. 21. Sch. I Civil P. 0. Rule 13 invests 

u Assistant Commissioners of the First Class and 

y Extra Assistant Commissioners invested with the 
powers of an Assistant Commissioner of the 
{ij! First Class with all the powers of a Deputy 
Commissioner under those rules, Rule 14 pro- 
videa for an appeal to the Deputy Commissiouet 
il an order is passed by an Assistant or Extra 
AesisiAnt Commissioner who is a Sub-Divisional 


Officer. Then comes rule 15. which deals with tbc 
powers of revision given to the Financial Com¬ 
missioner. By these rules a precise and self-con- 
tained code of appeal is provided in regard to 
the orders passed in the proceedings before the 
Collector and the jurisdiction of the civil Courts 
seems to have been excluded by implication, 

[7] Ib may be contended that in I. L. R. (1940) 
Mad. 599^ their Lordships were dealing with a 
provision which said that every order passed in 
appeal shall be final, whereas there are no such 
words in the rules made under S. 70 (l), Civil P. C. 
But this only means that in that case the exclu¬ 
sion of the jurisdiction of the civil Courts was 
explicitly expressed, while in this case it is 
implied. 

[8] We may mention here that in this case it 
is only the order of the Financial Commissioner 
which is challenged as ultra vires and not the 
order of the Collector. Our decision therefore 
does not cover the case where not only the order 
of the Financial Commissioner but oven the 
order of the Collector, i. e. the Sub-Divisional 
Officer, is challenged as ultra vires. We are of 
the opinion that the order of the Financial 
Commissioner in this case is final and civil 
Courts have no jurisdiction to interfere with it. 
The decision of the learned District Judge is 
quite correct, and this appeal is hereby dismissed 
with costs. 

R,Q,D, Appeal dismissed. 

A. I. R. (35) 1948 Kagpur 13 [C. N. 3.] 
Grille C. J. and Hidazatullah J. 

Chudamansao Bishramasao — Appellant v. 
Ramkuwar Birajlal £ otherB—Respondents. 

Second Appeal No. 346 of 1942, Decided on 11-10-1946, 
from appellate decree of Dist. Judge. Cbhindwara, 
D/- 23-2-1942. 

Limitation Act (1908), Ss. 4 and 14-S. 4 can be 
tacked on to S. 14. 

Section 4 which by itself excludes no time can be 
tacked on to S. 14. Hence where after deducting the 
time which the plaintifl is entitled to exclude under 
S. 14 (viz., that spent in prosecuting bona fide and with 
due diligence a suit in a wrong Court) the limitation for 
the suit expires on a day when the Court is closed, and 
the suit is filed in the proper Court on the first day on 
which'the Court reopens the suit will be within lime: 
22 A, I. R. 1935 P. C. 85 and 16 A. I. R. 1929 Cal. 
315, Rel. on; 24 A. I. B. 1937 Nag. 215, Listing. 

[Para 4] 

Annotation : (’42-Coni.) Lim. Act, S. 4 N. 7, Pt. 3. 
Cases referred:-^ 

1. (-37) I. L. B. (1937) Nag. 217: 24 A. I. R. 1937 Nag. 
215: 170 L C- 798, Wamanrao Anandrao v. Umrao 
Tulshiramji. 

2. (’35) 22 A, L R. 1935 P. C. 85: 57 All. 242: 62 
I. A. 80: 155 I. C. 205 iP. C,), Maqbul Ahmad v, 
Ookar Pratap Narain Singh. 

3. (’29) 16 A. I. R. 1929 Cal. 315: 123 I. C. 246, 
Bejoy Eamar v. Eusum Eumari. 

A. L. Halve—for Appellant. 

D. B, Padhyc^lot Respondents 1 to 3. 
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Judgment,—This is an appeal by defendant 
2 and tbo only point foe consideration is 
whether the suit itself was time-barred. The 
cause of action on a promissory note arose on 
5-1M93G, and on 3-ll.lii39 the plaintiffs brought 
a suitin the Court of the First Sub-Judge Second 
Class, Jubbulpore. On 3-519-iO, that Court 
held that it bad no jurisdiction to try the suit 
as no part of the cause of action arose at Jubbul¬ 
pore and returned the plaint to be filed in the 
proper Court, which in this case was the Courtof 
the First Sub-Judge, Second Cla-s, Chhindwara. 
The 4lh of May was a working day, the 5th of 
May was a Sunday, and the Courts closed for 
the summer vacation on the next day, the 6th of 
May. The plaint was presented on the day on 
which the Courts re-opened, 

[ 2 ] In the Chhindwara Court, tbo defendants 
took the stand in their w’ritten statement with¬ 
out elaborating their reasons, that the suit was 
time-barred. That the argument turned on the 
right to exclude the time taken in the Court of 
Jubbulporo is evident from the finding of the 
trial Court that the suit at Jubbulpore was prose¬ 
cuted ho7ia fide and that the time there taken 
could be excluded under the provisions of s. 14 , 
Limitation Act. The Court also found that the 
dday in not filing a suit on the 4th of May in 
Chhindwara was excusable in view of the dis- 
tance of Chhindwara from Jubbulpore and the 
fact that preparation would have to be made 

before the plaint could be presented in Chhind- 
wara. 


[3J On appeal by the defendants, the lov 

appellate Court on a full consideration of l 

litigation held that there had been no want 

diligence m prosecuting the case in the Jubb 

pore Court which ultimately found that it 1 

no jurisdiction, and that the suit was institu 

there b>7ia fide, and the Court pointed out o 

flictiDg rulings in the Judicial Comcoissione 

Court which misled the plaintiffs’ counsel. 1 

learned appellate Judge, however, did not 

that the delay after the 4ih of May could be ci 

doned He held that it was prefeclly possible 

the plaintiff to reach Chhindwara on the 4 th 

May. He found, however, that his decision t 

immaterial inasmuch as he had allowed the ti 

taken m the Jubbulpore Court to be exclud 

that limitation exi-ired on a day when the Co 

was closed, and that the pkiut was presentee 

the proper Court on the first day that the Coi 
re-opened, 

[4] In appeal, it was contended that S 
Limitation Act cannot be tacked on to the ti 
excluded under s. 14, and the case in i l 

l!> / cited in support of ’ 

ntention. This case, however, has no appli 

tiOD since It was decided on the point that^wl 


&. IB. 

limitation had expired during the vacation the 
plaint was not presented in the appropriateCoort 
on the day on which the Courts reopened baton 
the second day. That S. 4, which by itself eicludea 
no time, can bo tacked on to S. 14, Limitation 
Act is apparent from the decision of their Lord, 
ships of the Privy Council in A. I R. 1935 P. c, 
85^. It is there stated that what S. 4 of the Act pro. 
vides is that where the period of limitation pres¬ 
cribed expires on a day when the Court is 
closed tbe application may be made on the day 
when the Court re-opens and that ‘the Court’ 
means tbe proper Court in which the application 
ought to have been made. To tbe same effect is 
a judgment by a Divisional Bench of the Cal. 
cutta High Court in A. I. R. 1929 Cal. 315.* In 
the case we are now considering, the plaint was 
laid in the proper Court and was presented on 
tholirstday after tbe Courts reopened, theyhav- 
ing been closed on tbe date when limitation 
expired. It is also clear that limitation bad not 
expired until the 5th of May and there was no 
need for the trial Court to condone tbe delay in 
not presenting the plaint on the 4th May. Da 
ducting the time taken in tbe Jubbulpore Court 
the plaintiff bad 2 days in hand which carried 
him safely up to tbe time when the Courts werel 
closed. 

[5] It was also contended on behalf of the 
appellant that the plaint when presented con¬ 
tained no averment or statement of the facts 
under which the plaintiffs claimed that their 
suit was within time. This point was raised in 
the lower appellate Court, but it was raised by 
the plaintiffs respondents who asked pernaiseion 
to be allowed formally to amend tbe plaint by 
including it. The defendant-appellant objected, 
but the objection was overruled. In our opiDiODi 
the objection was rightly over-ruled inasmuch 
as it was obvious from the very beginning that 
the provisions of 8 . 14 were to be invoked and 
indeed, on the issue raised on the defendants 
pleading that the suit was time-barred the trial 
Court found that proceedings had been carried 
on bona fide in the Jubbulpore Court andallo'^®^ 
time to be excluded under the provisions of 8.R' 

• Both parties then were well aware as to the n®* 
ture of the argument which was to be afforded 
on this issue despite the fact that the prayerhftd 
inadvertently been omitted when tbe plaint 
re-presented, and since the issue was there the 
defendant-appellant has not, as he contende, 
really been deprived of the opportunity of 1®*^' 

ing evidence to show mala ftdes in the Jubbulpo«« 
Court. 

[g] The result is that the appeal fails andi® 
dismissed with costs. 

Appeal dismisstd* 
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A. I. R. (35) 1948 Nagpur 17 [C. N. 4.] 

Nivogi J. 

Govindlal Nityanand Agarwal^Plaintiff 

— Applicant V. GovernonGeneral in Council 

— Defendant — Non-Applicant, 

Civil Revn. No. 258 ot 1944. Decided on 11-3*1946, 
Jrom decree of 3td Sub-Judge, First Class, Nagpur, D/* 
21-41944. 


(a) Railways Act (1890), S. 77—Notice of claim 
to Superintendent General of Claims—Superintend¬ 
ent General subsequently authorised to receive 
notices under S. 77—Elfect. 



Tbe question whether a particular officer is authoris¬ 
ed by the Agent to receive notices on his behalf is a 
question of fact to be determined in each case. Agency 
may be proved by direct evidence of authority or by a 
course of conduct justifying the inlerence of authorisa¬ 
tion : 9 A. I. R. 19J2 Mad. 362 (F. B.), Bel. on. 

[Para 6] 

A bale of cloth belonging to tire plaintiff having been 
lost in transit, the plainiifi on 19-10 1942 sent a notice 
to the Superintendent General, B. N. Kailway, de¬ 
manding settlement of his claim. On 20'5-1943 that 
officer was invested with power of disposing of all 
claims and in November 1943 he was authorised to 
receive notices under S. 77 and to dispose of claims. 
The claim of the pluinliQ was pending before him on 
that date for disposal. 

Held that whether tbe notice meant for the lUilway 
Administration is to be given to one Railway Ollicor or 
another is merely a matter ot procedure and as en¬ 
actments affecting procedure are deemed to be retros¬ 
pective in operation, the order of the Agent delegating 
hie power to the Superintendent General in November 
1943 was retrospective in its operation in respect of all 
claims which were awaiting disposal on that date. 
Hence the notice given to the Superiutendent General 
was sufficient to bind the Railway Company in terms 
of S. 77 even though the Superintendent General had 
not then been technically authorised to receive notices 
nnd'-r that sccioo and the failure to give notice to the 
Agentdidnot disentitle the plaintifl from claiming com¬ 
pensation which was jus'.ly due to him, [Paras 6 A. 7J 

(b) Railways Act (1890), S. 77-Object—Validity 
of notice-Question as to. 



Section 77 is only intended to give an opportunity 
to the Railway Company to make satisfactory in¬ 
vestigation. Where, thucfore, the Railway Company 
bos aclmilledlhal lo-s of goods belonging to tlieplainliil 
had occurred in transit, that admission itself dispenses 
with (he inquiry in'O the validity oc invalidity of the 
notice of the c'aim made by tbe plainliQ. 17 A. I. R. 
1930 Cal. 332, Bel. on. [Para 7J 

Cases referred:— 

1. (’12) 8 N. L. R. 34: 141. C, 684. Deorao v. G. I. P. 
Ry. Co 

2. (’28) 24 N. L. B. 1: 14 A. I, R. 1927 Nag. 276:103 
L 0. 213, Mannalal v. Secy, of State. 

3. (’22) 45 Mad 135 : 9 A l.ll. 1922 Mad 362: 69 I.C. 
69 (F II), Mahadeva Ayyar v. 8. I. Uy. Co. 

4 . |’30) 67 Cal. 1296;17 A. I. R. 1930 Cal. 332; 128 I.C. 
948, Sbameut Huq v.Seoy. of Stat<>. 

5. (’88) 12 Pat. 67? 20 A. i. R 1933 Pat. 45: 141 I. C. 
818, B. L N. W. Rv. Co v. Kaineibwar Singh. 

6. (’44) I L,R,(1944)Nag. 612 31 A. I. B. 1944 Nog. 362, 
Bbavyalal v. Agent, B. N. Ry. Co. 

N. M. Dharaskar and V. Rajs—lot Applicant. 

R. N. Rudra—lot Non-Appiicaat. 

1948 m & 4 


Order.— This is an application to reviso tbo 
judgment of the Tbiud Suboi’dinate Judge, let 
Class Nagpur, empowered under S. 18 , C. P. 
Courts Act, in civil Suit No. 89 of lOsS dismis¬ 
sing tbe plaintiff's suit on 24-4-1914. 

[2] On 7-7-1942 the management of the Delhi 
Cloth and General Mills Company Limited 
sent 4 bales of towels from Delhi to Ibwari in 
tbo name of the self and endorsed tbe same in 
favour of tbe plaintiff Govindlal, a minor. The 
plaintiff received only 3 bales at the Itwari 
station. One bale that was missing contained 40 
dozen towels and then market rate being Rs.li- 
per dozen. The jilaiutiff made a complaint to 
tho Station Master as well as to tbe Superin- 
tendent General of the Bengal Nagpur Railway 
Company and on 19-10 1942 sent a notice to tho 
Superintendent General B. N. R. by registered 
post through his pleader demanding settlement 
of his claim as early as possible. That w’as ac¬ 
knowledged by the Superintendent General on 
29-10 1942. As the plaintiff reccivfd no further 
response, be on 9-5-1943 served notices purpor¬ 
ting to bo under S. 80, Civil P. C. as well 
as under S. 77, Indian Railways Act, on 
tbe Secretary to the Central Government, New 
Delhi, and the Manager G. I P. Railway 
Victoria Terminus Bombay and the Agent B. N. 
R.Calcuttta. Tbe Deputy Director, Railway 
Board, Simla, on 24.5.1943 intimatod to the 
plaintiff that his notice had been forwarded for 
disix)sal to tbe Agent and General Manager, 
B. N. R., Calcutta, who was the competent 
authority to deal with the matter and to whom 
all further references on the subject should bo 
made. Since tbo decision of tbe suit, tbo Bengal 
Nagpur Railway has come utder the direct 
control of tho Governor-Gi'noral in Council as 
tbe G. I. P. Railway already was beforo the 
institution of tho suit. 

[ 3 ] Id tho lower Court both tho Governor- 
General in Council representing tho G. I. P. 
Railway and tbo Agent B. K. Railway conceded 
that there was tho loss of one bale in transit 
and they did not contest the amouut of duina- 
ges claimed. They, however, contended that as 
no notice as contemplated in s. 77, Railways 
Act was properly served on the Manager of tho 
G. I. P- Railway or tbe Agent of tho B. N. 
Railway tbe plaintiff was not entitled to claim 
any damages. That contention prevailed in the 
lower Court with tho result that tho plaintiff's 
claim was dismissed. 

[ 4 ] Tbe main dispute turns on tbo question 
whether the notice that was given to tho Super, 
intendent General on 19-10 1942 (Bx. l’-15) fuU 

filled the requirements of s. 77, Railways Act. 

In a number of cases it was held that the 
notice contemplated in B. 77, Railways Act must 
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be served on the Agent or the Manager of the 
Cumiiany in one of the modes presciibed in 
s. 140 . Uaiiways Act. It was also bel.l that 
notice served on an officer appointed to inves- 
tigate the claim is not notice wbicb could pro¬ 
perly answer the requirements of S. 77, Indian 
Kailways Act. These cases are referred to in 
8 N. L. K. 3i' and 2 i N. L. B, 1.' But ns tbero 
was divergence of the judicial opinion on the 
point the question came to be consii red by a 
Bull Bench in 45 JJad 135'^ in which it was held 
that the notice of claim under S. 77, Indian 
Railways Act must be served upon the Agent 
or Manager of the Railway or upon any officer 
deputed by the Company or its Agent or 
Manager to receive such notice and that it 
w’ould bo sufficient if the Agent or Manager 


bad somehow knowledge of the claim within 
the speciGed time. Kumaraswami 8astriJ. was 
of opinion that S. 140 was an enabling provi¬ 
sion and that the w'ord may’ did not mean 
must so as to make other inodes of service 
ineffectual oven in cases in which the notice 
was actually given. The learned Judges how¬ 
ever concurred in the conclusion that the suit 
had been rightly thrown out because the notice 
bad not been sent to the Agent and there was 
no evidence that the Agent had notice within 
the prescribed period, that is of si.v months. 
Since the decision of this case, the judicial 
opinion has turned against the too literal inter- 
pretation that used to be put in the past on 
the terms of ss. 77 and ho. Railways Act. so as 
to save just claims from being throttled by 
purely technical considerations based on the 
letter of the law. In 57 cal. 128G.* Lort-Williams 
J. pointed out that the object of s. 77 is to pre 
vent dishonest claim for loss when owing to 
delay it might be impossible to trace the trans- 
action and that it was intended ns a weapon 
of defence against fruud, not as a means to 

enable the I'ailwaputhorities to deprive their 

customers of their just dues. In 12 Pat 67“ it wa« 
lield by Courtney.Terrell C. J. that if the com! 
pany mffie course of its business allowed thei. 
District Traffic Superintendent to deal with the 
claim of compensation that officer must be deem- 
ed to be the duly authorised agent of the Rail 

T ^-1 purposes of notice undei 

s. (7 read with s. HO, Railways Act. Thest 

decisions may call for reconsideration of 8 N l r 

34 ; and 24 N.UR. r- in some proper case that maj 

rL (1 9 ° “ indication ot th( 

pcobtm ^ ^ “■ ‘0 


[ 5 ] So far as this case is concerned, i 

dacidpd on thespeciaUacts which ha 

fciought to light in this Court. Rule 4 pr 


the back of the consignment note whice was cun 
rentin July 1942 directed that the claims against 
the Railway Company for loss should be made 
to the Su[,erintendcnt, Claims, B. N. Railway. 
From the affidavit filed on behalf of the 
B. K. Railway in this Court it appears that in 
1922 (?) and upto 19-5 1943 the Superintendent 
General was receiving written statements of all 
claims. On 20-5 1913 tliat officer was invested 
with the power of receiving and disposing of all 
claims. In Kovember 1943, the Superintendent 
General was authorised to receive notices under 
S. 77, Railways Act and dispose of all claims 
not exceeding Its. 2000 without the sanction 
of the General Manager. After November 1943 
any notice such as the one given by the plaintiff 
to the Superintendent General would be as good 
as one given to the Agent. 

tcl Ic is to bo seen what is the legal effect of 
the delegation of authority in November 1943. 
^VbethcT the notice meant for the Railway Ad¬ 
ministration is to be given to one Railway officer 
or another is merely e matter of procedure. As 
pointed out by Kumaraswami Sastri J., in 45 
Mad. 135^ at pp 15J, 155 the question whether a par¬ 
ticular officer is authorised by the Agent to 
receive notices on his behalf is a question of fact 
to be determined in each case. Agency may be 
liroved by direct evidence of authority or by a 
course of conduct justifying the inference of 
authorisation, In the present case, the Superinlen- 
dent General was in the course of the business^ 
always held out as the person competent to 
receive claims and inquire into them so as to lead 
the public to believe that he was the officer 
appinted to receive notices under S. 77, Railway* 
Act. The fact that he was expressly authorised in 
November 1943 was perfectly in conformity with 
the course of previous practice. It only made 
explicit what was implicit before.It is a well| 
recognised rule of construction of statutes that 
enactments affecting procedure are deemed tobe 
retrospective in their operation. Applying that 
principle to the Order of the Agent delegating bis 
power to the Superintendent General in Noveiii* 
ber 1943 to receive notices under S. 77, Railways 
Act, that order would be deemed tobe retros^ 
tive in its operation in respect of all tbeclaiffl* 
which were aw'aiting disposal on that day. 

[ 7 ) Both the Railway Companies have admit' 
ted that the loss of one bale had occurred 
transit. That admission itself dispenses with tha, 
enquiry into the validity or invalidity of th^ 
notice of the claim made by the plaintiff, 
as pointed out in 57 cal 12S6^ section 77, Railways 
Act is only intended to give an opportunity to, 
the Railway Company to make satisfactory! 
investigation. In view of the special facts 0^1 
this case, I hold that the notice given to tho 
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Buperinteodent General within 6 nionlbg was 
sufticientto bind the Railway Compiny in terms 
of S. 77, Railways Act even though the Siii)eriu. 
tendent General had not then been technically 
authorised to receive notices under that section 
end that the failure to give notice to the Agent 
does not disentitle the plaintiff from claiming 
compensation which is justly due to him. 

[8] I set aside the lower Court’s decree and 
Bend back the case to the lower Court for trial 
on its merits. Costs will abide the result. Counsel’s 
fees Bs. 15. 

n R Case remanded. 


A. 1. K. (35) 1048 Nagpur 19 [C. N. 6.] 

Pollock J. 

Karimuddin — Plaintiff — Appellant v. 
Aft. Meherunnisa Begum and others^Defen- 
dants^Bespondents. 

Second Appeal No. 284 of 1942, Decided on 12-9-1946. 
from appellate decree of Addl. Dist. Judge, Yeolmal, 

D/- 24-1*1942. 

(a) Evidence Act (1872), S. 115-Who can raise 

plea ol estoppel—Stranger. , , , , 

It is not open to a person to raise a plea of estoppel 

where be is a stranger to the estoppel and there is no 

oriviiv between him and the person to be estopped. 

^ ' [.Para 2] 

(b) Pre-cmption-Right ol-Waiver-Presump- 

'*°Even if the property is sold in order to raise money 
for the maintenaoce of the pre-emptor and the money 
ia Bubsequenlly so spent, this cannot raise a presump¬ 
tion of waiver of the pte-empiot’s tight of pre-i-mption. 

[I’ara oj 

I.^Si.^L.'^M 1938) 1 Cal. 60 24 A.l.R. 1937 P.C. 
’250 ; 31 3. L. B. 637 : 64 1. A. 302 : 169 I. C 547 
(P C 1 Pradvumna Komar Malhk v. Dinendra Mallik. 

2 ’33U3 £«. 2^^ : 22 A. 1. 14. 1935 P. -C. 79 : 62 
I. A. 100 : 155 I. C. 1 (P. C.), Dawsons Bank, LUl. 
V. Nippon Meukwa Kabusliiki Ktisha, Ltd. 

P.B. Ptidhi/e—for Appellant. 

It. Kaushalmdra Hao and W. K. S/ieorni/—for 
Respondent (No. 3). 

Judgment. — The defendant Wahidunniea 
Begum 6old certain fields to the defendant 
Meherunnisa Begum, and as a result of this sale 
two suits for preemption were instituted, one 
by Zabeda Begum, who is the daughter of 
Wabidunnisa and the sister-in-law of Meher- 
unnisa, and the other by Kazi Karimuddin. It 
i is admitted that Zabeda Begum baa a prior 
claim to pre-empt, and that, if for any reason 
I her claim fails, then Kazi Karimuddin is enti. 

' tied to pre-empt. In each suit Kazi Karim- 
I uddin took the plea that Zehada Begum was 
[I estopped from oUiniiDg pre-emption. The lower 
i Courts have decided the point in favour of 
^ Zehada Begum. This judgment will dispose of 

n the appeals in both cases, 
i t9] As stated above, Zehada Begum is close. 
I ly related to both the vendor and the vendee. 


Kazi Karimuddin alleged that she took part in 
briuging about the sale, that tbe properly was 
sold partly in order to provide for the main¬ 
tenance of Zalieda Begum and hc-r luisbaiid, 
and that she and her husband having taken an 
active part in bringing about the sale and 
having full knowledge of tbe transaction had 
waived their right of pre-emption, if any, by 
their conduct and actiuiescence and were estop, 
ped from challenging the sale as it was brought 
about by them for their own benefit. As the 
Privy Council explained in I.L.R. (lU3S) 1 Cal. 
6G' at p. 73: 

" Tlie doctrine of fstoppet rt'Sts upon tlio principle 
that the person invoking it bos relied upon a deeiara- 
tion.aot, or omission of anoiber person, utul has thereby 
been induced to ebange bis position to bis detiinienl," 

And again in 13 Houg. 2oG^ at p. 260 estoppel’ 

has been explained as follows : 

“ It is a rule of evidence wliiob comes in*o operation 
if (a) n, statement of tbe existence of u fact lias been 
mado by tbo defendant or an autborixed a^^ent of bis 
to tbe plaintiff or aoinc one on bis behalf, (!’) with tbe 
inleiitioD that tbe plninliQ sboul.1 :ict upon tbe failb of 
the stiitement, and (c) the plainiill dots act upon tbo 
faith of the stiileineiii. On tbe other band, waiver is 
contractuAl, and may constitute a c uise of action ; it i.s 
an agreement to release or not to asseit a right." 

Kazi Karimuddin relies upon a representation 
said to have been made by Zabeda Begum to 
Meherunnisa Tberu is no suggestion that Kuzi 
Karimuddin has been led by any such represen¬ 
tation to change bis position in any way, and it 
does not appear to me to be open to him to 
raise tbe plea of tstoppel, for be is a stranger 
to the estoppel, and there was no privity be¬ 
tween him and Zabeda Begum; see Cdspei'sz on 
Estoppel, Edn. 4, at p. 72. 

[ 3 ] Even assuming tliat the jiroperty was 
sold in order to raise money for the inainten- 
ance of Zabeda Begum and her husband and tbe 
money was 9ulsei|uently spent on them, that 
cannot, in my opinion, raise a presumption of 
waiver of the right of pre-emption, and it Las 
nob been specifically pleaded that the money 
was BO spent. 

[ 4 l Even if Zabeda Begum bad agreed in 
writing to the transfer before it was made, her 
right of pre-emption would not have been extin- 
guished if Kazi Karimuddin refused his consent 
to tbe sale, ns is clear from the proviso to 
sub- 9 . (3) of S. 174, Berar Land Revenue 
Code. There appears therefore to bo no reason 
why an implied consent nob in writing should 
bo more effective than a consent in writing. 

[ 5 ] Tbe lower Courts were correct, in my 
opinion, in holding that Zabeda Begum and not 
Kazi Karimuddin in entitled to pre-empt. Tbo 
appeals are dismissed with costs. No counsel's 
fee as certificates have not been filed. 

N.s.D. Appeals dismissed. 
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KaLiGBARAN V. F/Mrr:uoR 


A. I. B, 


A. I. R- (35) 1948 Nagpur 20 (1) [G. N, 6.] 

Pollock J. 


Gulabiingh Nokewujh—Plaintiff—Appel¬ 
lant V. Devendra Kumar—Defendant—Ees- 

pondent. 

Second Appc'.l.No. iU of 1012, Dfcidoi on ia-7« 
1016, from appellate d.'cree of DUt. Jad^e.Chhindwata, 
hi- 30'6 1042. 

Limitation Act (1908), Art. 32 — Applicability — 
Suit lor ejectment. 

Where ii t'=’Ditnt diverts the land to non-ngricuUural 
purposes by erecting a substxntial structure on ft portion 
of the laod, a suit to eject bim from that portion of the 
land and tor removal of the ji'rueluce is governed by 
Art. 32: Case Uiw relied on. [I’ltras 1 and 3J 

Annotation (’12-Com.) Lim. .Act, Art. 32 N 1 Pt 2. 
Crt.si’s: referred : — 

1. l';$3) U ball. 267 .• 20 A. 1.11, 1933 Lab. 705 ; 11-5 
I. C, bt)'6 (I’.n.}, Masfim Singh v. Santa Singh. 

2. (’07) 21 Cil. ICO, Siniaii dope v. Hagbubir Ojba. 

3. {’09) 20 Cal, &C4 (F 11.), Sliaroop Lass .Mondal v. 
•fogge^sur Hoy. 

4. {'u:') .10 Cal. 1003, Boidya ^alb Panday v. Gbisu 
Mandiil. 

5. (’37) I. L. R, 11037) All, 623 : 21 A. I. R. 1937 All. 
472 : 170 I. C. 121, Lacbbnian v. Ratnakar Siugh. 

It. II. Mandlckar~iot Appellant. 

D. B. iVnjbiic—for Respondent. 


Judgment_The defendant erected a sub- 

stantml Dhammshala on a portion of his occu- 
iPEtncy held, and the plaintiff has brought this 
'mt claiming that the defendant should be 
ejected from the portion cf bis bolding diverted 
,to nou.ngriciiltural purposes, and should also be 
directed to remove the building or pay Rs. 2000 
as compensation. Doth the lower Courts have 
,held that the plaintiff's suit must fail, as he ac- 
ipiiesced in the Luilding of the Dharmashala. 
Tbo learned District Judge, has also held that 
the suit is barred by limitation under Art. 32, 
Limitation Act. The trial Court applied Art. 143 , 


[ 2 ) The learned Counsel for the appellant 
this Court contends that Art. 143 should be 
plied. That article applies to suits for possess 
of immovable property when the [daintiff 1 
become entitled by reasou of any forieiture 
breach of condition. Article 32 applies to si 
against one who hiving a right to use piope 
for spccilic purposes perverts it to other p 
poses. Arti'.-le 113 is obviously tho more gene 
article and cannot apply if Act. 32 can be ; 
plied. T'ha appellant relies on the decision in 
Lab. 267 but that decision seems clearly a ^ai 
bim. for, it 13 said that with regard to* suits 
wliich the dispute is between tho person v 
has given the u?o of bis property to another 
aspcciHc purpose and this other has perver 
It to an unauthorised purpose, there apneacs 

that 

laudlordl^y^.to ®ct hi^eniint on the groo 

that baa y<L■ 

^ ) I 


I K 


rendered it nnbt for agricultural purposes, Art. 
32 was applied and Art. 143 was not apparently 
suggested. That decision was approved in 26 cal, 
504.^ Again in 30 Cal. 1063* where the landlord 
sued to eject the tenant who bad rendered his 
laud unfit for agricultural purposes, Art. 32 was 
apparently applied. 

[3j llustomji in his Law of Limitation remark, 
ed, at p. 652 of Edn. 5, that Art, 32 applies irr» 
l)ectiv6 of tbo question whether the suit is based 
on tort or contract, that the article is quite 
general in its terms and is not limited to suits 
for compensation, and that a suit for ejectmeut 
or for injunction may come within the article. 
The wording of the article seems clear, and 
there is nothing to indicate that it does not 
apply to suits for ejectment. No case has been 
cited in which Art. 32 was not applied to such 
cases. In i. l. r. ( 1937 ) all, 623® where Art. 32 
was not applied, the defendant had not a legal 
right to remain in possession for a specific pur- 
pose. There is an obiter remark that Art. 92 
would not apply to cases where in substance 
the plaintiff seeks a greater relief than to have 
the perversion removed, but I do not think that 
this can be taken as a considered expression of 
opinion that Art. 32 w'ould not apply to a soil 
for ejectment of a tenant w’ho has perverted the 
property to non.agricultural purposes. I think it 
is clear that Art. 32 applies; it is admitted that 
if it does apply, the suit is thus barred by liDCl* 
tation. The appeal is dismissed with costs. 
Counsel's fee Rs. 75 . 

^'•S. Appeal dismissed, 
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ft- I. n. 1U48 Nagpur 20 (2) [U, 
Hemhon and Padhye JJ. 

Kalicharan — Appellant v. Emperor. 

Criminal Appeal N 09 .134 and 185 of 1946, DecI 
on 22-8-1946. from judgment of Sessions Judge, I 
pur. D/- 22-7-1946. 

(a) Penal Code (1860), S. 84 — Exemption un 
— Essentials to be proved. 

A person is presumed to be responsible for bis 
and tbe natural consequences thereof unless be affir: 
lively proves that be is entitled to exemption fi 

criminal liability. To bring the case within the exe; 
tion under S. 84 the accused must prove that at 
time of committing the oQence be was labouring m 
a defect of reuson which bad been caused by onsoi; 
ness of mind with the result that he was reodered 
cap.ibto of knowing tbo nature of the act and thal 
was doing wluU was cither wrong or contrary toll 
14 A. I. R. 1927 Lab. 674, Rel.on. [Para 

(b) Penal Code {I860), S. 84 - Insanity 
aence — Atrocious crime without motive.' 

A crime is not excused bv its own atrocity. From 
la^t that the accused killed four pecsone in euccea 
wi out any motive no inference can bo drawn tbal 
reason must have been aaected by iosanity tempora 
One must look outside the act itself for tho evident 
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to bow much the accused knew about it i 2-1 A. I. R. 
1937 Pat. 363. Bel on. 12) 

(c) Penal Code (1860), S. 84 - Legal insanity — 
What is — Insanity affecting mind and that 
affecting emotions. 

There is a clear distinction between ‘medical insanity 
and 'legal insanity.' Insanity oilects not only the cog¬ 
nitive lacuUies of the mind which guide one’s actions, 
but also bis emotions which prompt his actions, and 
the will by which his actions are performed. It is only 
unsoundness of mind which materially impairs tlio 
cognitive faculties of the mind that can form a ground 
of eiempiion liom criminal responsibility, the nature 
and the extent of the unsoundness of mind required 
being such as would make the oflender iDC.ipable of 
knowing the nature of the act or that he is doing what 
is wrong or contrary to law. It is this rule which is the 
basis cf S. 84:23 Cal. 604 and (1843) 10 Cl. i Fm. 200. 
Bel on. Il’aral3) 

(d) Penal Code (1860), S. 84 — Applicability. 
Section 84 must be construed strictly and governs 

only those cases where the cognitive facuhies of the 
ucoused arc corrplelely impairfed. It caDDOl be exteod^d 
to cases where the accused acts without any motive and 
under sudden and overpowering impulse : 10 Bom. 512; 
12 Mad. 459; 22 Cal. 817 and (1859) 175 E. R. 898, 

BcLon. [Paras 14 and lo) 

(e) Penal Code (1860), S. 302 - Sentence - 
Extenuating circumstances. 

Where the accused who was not cruel or quarrelsome 
by nature committed four murders in quick succession 
without any motive under a sudden and strong impulse 
the sentence of death was reduced to one of transports- 
lion for life : 24 A. I. R. 1937 Pat. 363; 14 A. I. R. 
1927 Lab. 674 and 19 A. I. R. 1932 Oudh 18. Bd. on. 

[Para 17] 

Cases ref erred:— 

1. (’27) 8 Lab. 684 : 14 A. I. R. 19'27 Lah. 674 : 102 
I. C 774. Tula Ram v. Emperor. 

2. (’37) 16 Pat. 333 : 24 A. I. R. 1937 Pat. 363 : 170 
I. C. 74, Emperor v. Gcdka Goals. 

3. (’96) 23 Cal. 604, Queen Empress v. Kadr r Nasyer. 

4 . 11843} 10 Cl. & Fid. 200 : 8 E. R. 718, Daniel 
McnKUgl)ten*8 case. 

5. ( 86) 10 Dorn. 512, Qaeen Empress v. Lakshmaa 

Dagdu. „ , . 

6. (’89) 12 Mad. 459, Queen Empress v. Vcnkataswaaii. 

7. ('95) 22 Cal. 817, Queen Empress v. Razai Mia. 

8. (1859) 175 E. R. 898 : 1 F. & F. C65, Regina v. 

Luck. 341: 19 A. I. B. 1932 Oudh 18 : 
135 I. C. 84, Ramadbin v. Emperor. 

G. J. QhaU — for Appellant. 

W. B. Bendharhar, Addl. Oovernment Pleader — 
for the Crown. 



Judgment_This judgment governs two 

criminal appeals i.e. Criminal Appeal no. 184 of 
1946 and NO. 185 of 1946 against the judgments 
in Sessions Trials NOs. 21 of 1946 and 22 of 1946 
respectively in both of which the accused (now 
appellant) has been convicted of murder aqd 
sentenced to be hanged in addition to a sentence 
of imprisonment passed against him for an 
offence under 8 . 324, Penal Code. The relevant 
facts are as stated below. 

[ 2 ] The accused, Kaliehatan was working as 
raj.mistri (mason) at Calcutta where he met 
Mt. Dukalhin and married her. After some time 
she left Calcutta as the clinoate of that place did 


not suit her and camo to reside at Jora (her 
original village) along with Kamdauuwa, tlio 
son of tlio accused from bis fotmer wife. The 
accused continued to live at Calcutta fur somo 
time and sent letters and nioney-oiders to bis 
wife at Jora but finding that sbo did not like to 
return to Calcutta he himself ciinie to reside at 
Jora and even piucbased somo land there. The 
accused with bis wife and son was living in a 
house belonging to llaboiik, brother of Mt. 
Dukalhin, who was himself living in the adjoin¬ 
ing house with his wife Tbanwarin, his son 
Khorbahara and two daughters, Khorbaliriu and 
Kacbra. The children wire all below G or 7 
years of age and tho youngest Kacbra was only 
2 months old. 

[3] Mt. Dukalhin was not pulling on well 
with her step son. Ramdanuw-a and she often 
complained against him to tho accused. This 
was the cause of some disagreement between 
the accused and bis wife and the latter threaten¬ 
ed to leave the accused and go to live with her 
relations; ns a fact on a day previous to tho 
incident, i.e., on 7.4-lS-iG. she actually went to a 
viliago Lawandi to stay with her sister. The 
accused nquested her brother Babonk To per¬ 
suade her to return but in spite of BihoriU’s 
peisuasion she did not return that Jiight i. e., on 
the night of 7-4 1946. The conduct of the wife 
in leaving the house and not returning that 
night was naturally disliked by the accused aud 
it can be safely assumed that ho was enraged 
against her. 

[ 4 l The next morning that is on the 8tl), Mt. 
Dukalhin (the wife) returned only, as it appears, 
to ask the accused to give her as. 8 ns she 
wanted to go to some village to attend the 
marriage of her relative. This added fuel to the 
fire and the accused threw the keys on her. At 

this time, Khorbahara.the minor son of Buhonk, 

came to the bouse of the accused. 

[ 5 ] Mt. Dukalhin picked up the keys and 
went to the first floor of the bouse where the 
box containing money was kept. The accused, 
it appears, felt further enraged as be anticipatea 
that bis wife would take out money from the 
box and then leave as she proposed to attend 
her relative’s marriage.. The accused with a 
view to prevent and punish his wife, who was 
then on the first floor, proceeded to go to the 
first floor and unfortunate Khorbahara who 
happened to be there was the first subject of 
his wrath. The accused made a murderous 
attack on this boy, causing him not less than 
13 injuries with a sharp edged knife to which 
the ^y subsequently succumbed in hospRal 
where he was removed for-treatment. He then 
went to the flrst floor, attacked bis wife and 
caused her injuries, but before any fatal injury 


Kalicdaran V. EwrEROR 


22 Nagpur 


A. 1. R. 


could be inflicted, Baborik reached there and 
after some striigi^le snatched awaj’ the knife 
(Art. c) from the accused. ' 

[o] The accused continued beating Ida wife 
witli lists and blows until both of them, it 


ap[)e:ii'S, ji]ni[:ed from the first floor into the 
court-yard. Mt. Tbanwaiin, wife of Baborik 
with her dauther KliOrl'alirin in her lap came 
to tlie scene to ii.scuc Mt. Bukalhin, Ijcr bus- 
batid’s sister. The accused assaulted her and 
also lI'G (laughter in her lap causing them 
several injmies which resulted in their instanta- 
nG(^u3 deatiis. The accused also injured and 
killed Kachtft, the young daughter ot Baborik. 
One Mt. Tuikahiii, wife of Mehtar, a neighbour 
who came to the spot to intercede, was also 
attacked by the accused, but she escaped only 
with one injury on her shoulder. Thus the ac- 
ciised striK-k four jwsi ns to dealt) and injured 
two p'l-sons in addjtion. The injures on the 
jieisoDS of all sis were caused by tho three 
instruments i. e., the two knives and the adze 


wh'cli were siibsiquently seized by tho police. 

[T] After snatching the knife (Art. C) from ihi 
hand of the accused, Bahoiik went to report tb( 
incident to kotwar and to mukaddam of th( 
village and banded over tho knife (Art c) to th( 
kotwar. Mt. Dukalhin also came to kotw-ar anc 
reported to him the assault by the accused oi 
her and on Khorhahara. Tho mukaddam, kotwni 
and others reached the spot immediately. Baho 
rik also returned and found that his wife nne 
his son were badly injured and were lyin^ it 
precarious condition in court-vard and his tw( 
daughters were found in tho house, the eldei 
eeriously injured and the younger dead. 

(81 The tragic incident was reported t( 
tho police: usual investigation followed anc 
as a result tliereof two challnns were put ui 
against the accused. The accused was commit 
ted to sessions in both the cases and was triec 
and punished as stated above. The charges ii 
Sossions^’iiidl No 21 of 191G were under s 30 ^ 
ienal 0,de for the murders of Mt. Thanwarii 
of IJahonk and of Mt. Khorbalirin am 
luclira the two daughters of Bahorik ; tb 
charges iii Sessions Tiial No. 22 of im were fo 
thcMmirderof Khorhirhnra and for voluntarib 
causing luiifc to Mt. Turkahin and toMt. Duka 

Code. 

and oral and documentary evidence in both th 
timls IS almost common. We shall, for conven 
enco, give references from tho paper book c 
Cruniiiftl Appeal No. 184 of loie. The polic 
spzed three articles which are of importa^^ce i 
this case one knife under seizure memo Ex ' 
one Basuli (adze) with hair sticking to the shar 
edge and one small knife under seizurf 


EX P-10. The report of the Imperial Serologist 
(ex. 1’-3G) shows that bloodstains on adze and 
knives were disintorgrated and their origin could 
not be determined. The prosecution evidence 
consists of witnesses whom the learned Sessiona 
Judge has rightly believed and on the strength 
of which he fouiv.l the accused guilty of charges 
framed against him in both the trials. It is 
needless for us to refer to that evidence in detail 
as we agree with the conclusions and findings 
reached by tho learned Sessions Judge and 
moreover no attemnt was made before us to 
impeach the same except as to the state of mind 
of tlio accused at the time of the occurrence. 

(lOl The learned counsel for the appellant 
nrgi:d t!iat the accused at the time of the occur, 
veiice was by unsoundness of mind incapable of 
knowing the nature of the act or acts which he 
w.is doing and those acts did not, therefore, 
constitute criminal otTences. He relied on S.8i, 
Penal Code. He further urged that even if the 
apjwllant be not entitled to the exemption dee- 
crilcd in S. 81 , Penal Code, he should in the 
circumstances of the case be awarded a lesser 
sentence i. e., of transportation for life. 

(Ill A-person is presumed to be responsible 
for his action and the natural consequences 
thereof unless he alBrmatively proves that he 
in entitled to exemption from criminal liability. 
In order to bring the case within the exemption 
under s. 84, Penal Code the accused must prove 
tliat at the time of committing the offence be 
was labouring under a defect of reason which 
bad been caused by unsouudness of mind with 
the result that he w’as rendered incapable of 
knowing the nature of the act and that he was 
doing what was either wrong or contrary to law; 
vide 8 Lab. gsP at p. 090. 

[ 12 ] The learned counsel for the appell^^^ 
tirged that th© appellant had no motive to kill 
four persons in quick succession and that the 
very nature of tho act of the accused shows 
that his reason must have been affected by 
insanity, howsoever temporary it may be. 
may be noted that the appellant did not plead 
insanity in the lower Court. In bis exaniinatioB 
before the Committing Magistrate he admits 
having struck Khorbahara and having given a 
blow to Mt. Dukalhin with a knife. He remeffl* 
bors that the knife was snatched away from hiw 
by Bahorik. Ho however does not remember 
having struck Mt. Thanwarin and her two 
daughters as he was not on his senses and he 
struck any one who came before him. The 
accused has neither suggested in the lower CoQfl 
that he was over before suffering from insatii^ 
nor did be disclose his family history from which 
such an inference can be drawn. The belat*® 
contention for the first time put forward in tho 
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memo of appeal that he suffered from 6t3 of 
insanity since long before the incident cannot 
•carry much weight, specially as the entire evi¬ 
dence on record positively shows that the ac¬ 
cused was quite sane all through before and 
after the incident, and there is absolutely no 
evidence to the contrary. We are not, therefore, 
eatisBed that the accused suffered from insanity 
either before or at the time of the occurrence. 
Nur is such an inference possible from the acts 
and conduct of the accused at the time of the 
occurrence. As was rightly observed in IG rat. 
339 ^ at p. 339 a crime is not e^icusod hy its own 
[atrocity. One must look outside the act itself 
for the evidence as to how much the accused 
knew about it. The accused has not examined 
any expert to prove his mental condition and 
we do not think that the opinion of Dr. K-ulasb 
Chandra (P. W. 20) that the accused may have 
been at the time of the incident in a temporary 
6t of mania or unsoundness of mmd helps us 

very much. 

U 3 l There is moreover a clear distinction be¬ 
tween ‘medical insanity’ and ‘legal insanity. 
•Regarding legal insanity, the learned Judges m 
23 cal. 6 C 4 ^ point out that the rule in substance 
i 9 the same as that laid down by the House o 
Lords in (1843) 10 cl. & Fin. 200; 8 E. R. 718. It 
ia pointed out thus 

“Insanity affects not only the cognitive faculties of 
the mind which guide our actiona, hut al'O our etnotions 
which prompt out nctions. and the will by which our 
actions are performed ... It is only unsoundness o 
mind which materially impairs the cognitive faculties of 

the mind that can "\”7xCt 

Icriminnl responsibility, the nature and extent rf the 

'unsoundnw of mind requited hemg 
make the offender incspahle of knowing the nature of 

The acl, or th«t ho 
to law. Instances of unsoundne.s of 
cription would be such as these. A strikes 

another and in con?eqacnco of an insane delu'ioQ 
Zkrhe'breakingajl. Here he does not now the 

nature ol the act. Or be may kill a child under an 
in.ane delusion that be issavirg him ^ 

sending him to heaven. Hero be 
log by reason of insanity that be is domg what is 
morally wrr-ng. Or he may under io=ane delusion be 
lievo an innocent man whom he kilU to be a man t a 
was going to take his life, in which ca^e by '■eason of 
his in-ane delusion, be is incapable of knowing that he 
is doing what is contrary to the law of the hind, 

[14] It is this rule in (l848) 10 cl. & Fin. 200 
iwbicb is the basis of S. 84. Pooal Code. This 
‘section has received a strict interpretation and 
is held as governing only those cases where the 
cognitive faculties of the accused are completely 
impaired : vid^ 10 Bom. 512®; 12 Mad. 459 an 

2aCal. 8W.’ , 

[163 There are no doubt thinkers who are m 

favour of extending the rule in (1849) 10 Cl. & 

Pin. 200* even to cases where the accused acts 

without any motive and under sudden and over- 


powering impulse. This is, however, the province 
of Legislature. We, ns Judges, have to administer 
the law as is contained in s. 84, Penal Code. In 
(1859) 175 E. R. 693,® Baron Bramwell told the 

jury thus: . ^ , ,, 

*‘It bus born urged for Ibc pn-rinrr Inat you ?lioiiM 
acquit him on the ground Ibat, it being imp'WMhle to 
nS’^ign any motive for tlio perpetration of Ibo oilence, 
he must have hi"' n nctins under what c.illi'd n cower- 
fill and irrcMUiblo inlliienuc. or hoiiiicKlil U-n-lency. 
But I must remark as to Unit, fimt Uie circumsianco of 
an act bi-ing apparenily moiivelc=s is nota I'l-ound rom 
winch you cin safely infer the exi>tenee of such an 
inffiionce. Motives fxi4 unknown and ininiivoniblo 
which might prompt the act. A morbid nin! ns'le-s (hut 
re<i>tihle thir<t for Mood would it-clf be a mouve urging 
to such a deed for its own relief. But if an mlliicnee bo 
so piwerful as to be termed irresistible, so noKb the 
more roa-on is there why we should not witbBaw any 
of the safeguards tending to counteract U. lhere are 
three powerful restraints existing, all temlingtotbo 
nssi-finee of the person who is suffering under such an 
influence—the restraint of religion, ihc r E ramt of 

conscience, and the restraint of law. But if ilie influ¬ 
ence iiself be held u legal excuse reiulerin!; the ermio 
dispunishable, you at once withdraw a most powerful 
re^traint—that forbi.lding and punishing^ Us perpetra¬ 
tion. We must, thrrefure, return to the -impM quest on 
YOU have to ditermine—d'd the piisoncr know ho 
nature of tlie act ho was doingj and did he know that 
he wrtS doinq wliat was 

[16] Ou a careful consideration of the evi¬ 
dence and the circumstitnces of the present case 
wo (ind ourselves quite unable to bold that the 
cognitive faculties of the accused wero comple¬ 
tely irapaiied and that ha is, therefore, entitled 
to be acquitted by anything contained m S. 84, 

Penal Code. . 

[ 17 ] We are, however, of the opinion that we 

ought to alter the sentence to one of transporta¬ 
tion for life. The accused had no motive to kill 
Mt. Tbanwarin and her three children. If he 
had any motive howsoever feeble, it was only 
against big wife but she was not killed. Bahnnk 
himself admits that the accused loved his chil- 
dren and used to feed them. There was no pre¬ 
meditation or pre-arrangement. Thei-e was no 
accomplice with and no secrecy on the paibot 
the accused. The evidence on record shows that 
the accused was highly excited and compUincd 
of reeling sensation. The accused is not shown to 
be cruel or quarrelsome by nature. Still be under 
a sudden and strong impulse has cornmitted the 
murders. It is no doubt true that the accused 
has not succeeded in bringing bis case within 
the exemption described in S.84. Penal Code, 
bub the fact still remains that at the time of the 
occurrence be was completely unhinged and had 
lost the balance of his mind, tho sudden impulse 
proved too strong for him to resist and it was 
under that impulse that he acted quite abnor¬ 
mally. These are, in our opinion, extenuating 
circumstances which impel us to modify the| 
sentence of death passed against the accused by 
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jtbc Iptirncd Sessious Judge. We are supported iu 
modifyicg the sentence by several reported cases 
where in similar circumstances tlie accused while 
found guilty of the otTence under S. 302, Penal 
Code, was awarded a sentence of transportation 
for life will) a further recommendation to the 
Provincial Government that the case against 
him be dealt with under S. 401, Criminal P. C. 

'[ 18 ] In IG rat. 333," their Lordships of the 
Patna High Court set aside acqiiillal on the 
ground tliat tlic accused failed to bring himself 
within the exemption described in s. 84, Penal 
Code, and convicted him under s. 302, Penal 
Code, but sentenced him only to transportation 
for life, with a further recommendation for action 
under s. 401, Criminal P. C. In 8 Lab. C 84 * their 
Lordships of the Laboro High Court dismissed 
the api'eal and maintaiued the sentence of trans. 
portation for life but felt themselves bound to 
make a recommendation for the ease to be dealt 
with under S.401, Criminal P. C. In 7 Luck. 
341® the conviction of the accused under S. 302, 
Penal Code, was maintaiued but the sentence 
was reduced from one of death to one of trans. 
portation for life on grounds inter alia that the 
accused committed the act in a moment of 
extrema excitement, Accordingly, while main- 
taming the conviction of the accused under 
S. 302. Penal Code, we reduce the sentence parsed 
against him to one of transportation for life In 
our opinion, no separate sentence need l.-e passed 
for a minor oli’enco under s. 324 . Penal Code. 

ihe appeals are dismissed except for the modi- 
iication in the sentence. 

_ Sentence modified. 

A. I. E. (35) 1948 Nagpur 24 [C. N. 6.] 

Sen J. 

Nemichind s/o Ultamchand Jain^Appel 

M V. Comuimwncr, Naopnr Division, 

hafjpnr — lip^sponcJent. 

‘28 319 J 4 . D/- 

(al C. P. Local Fund Audit Act (9 [IX] oi 1933) 

eVa? negligence - Mun.- 

of Rs 9 oT m drawing salary 

01 Ks. yo. p. m, from service — Order set asiHi. hi 

Deputy Commissioner on appeal-Appeal to Com^ 

c. p. mUI' T."!!', 192^ f. ” 

of Municipal Commiuee is m I c" 'mi^ 

sioner dismissing ac-oeal ; ommis- 

Revision pe.itin^ Provincial 

against order of Commissioner under S 58 T'p 

Municipalities Act read with S. 39 C p ’ J 

Revenue Act (2 nn of 1017 ) kit • . * 

voting for resoliiliL fw fi ing 'Timbers 

P=l...es Act (2 [ID c, 1922), sl® S « an^s” 


AGPDR Division (Sen J.) 


A. I. iff. 


One ir who wa? in the service of Arvi Municipality 
on a salary of Bs. 90 p. m. was removed from service 
by a rfsolution of the municipality. This order was set 
aside on appeal by the Deputy Commissioner. The 
rmin'cip.i]ily fi'ed fiu appeal before the Commissioner 
which wa? dismissed on iho ground that the appeal stag 
not competent. The Municipal Committee consulted 
T.. a senior lawyer of the place who advised the 
commiilce to file a revision petition to the Provincial- 
Government against the order of the Commissionerag 
the same wus wrong. Accordingly resolutions were 
p-a-sod by the coministce sanctioning the filing of the 
revision peti'ion and Es. 60 for the expenses of the 
rivi-ion petition. The revision petition was dismissed 
by the I’rovin-.-ial Government on the ground that no 
rtvision petition was maintainable as W was drawing 
a salary less than Ks. 200 p. ni. The Examiner of 
Local bund Actounls submitted a report under 3.0, 
C. I*. Local Fund Audit Act objecting to the ex¬ 
penditure of Rs. CO. The Commissioner by bis order 
held that ibc members voting for the resolution sanc¬ 
tioning the filing of the revision peiition acted in a 
grossly ne^l'gent manner—thus causing an unneceEsary 
expenditure of Ks. GO and .charged that sum against 
tlie members voting for the resolution under S. 10,. 
C. P. Local Fund Audit Act: 

Held that in view of the change of language in 
R. 2 (til) of the Rules framed under S. 25(7), C. P, 
Municipalities Act it is now arguable that sub-rr. (ii) 
and liii) contemplate a second appeal to the Commis¬ 
sioner again't the order of the Deputy Conimissioner 
whether tiled hy an rniploycc or by the Municipal 
Committee. Sub-rule (iii) ng it now stands does not 
rc-trict that an appeal ^hatl lie at the instance of the 
employee and not at the instance of the Municipal 
Coinmittco, Reading S. .58, C. F. Municipalities Act 
and S. 30. C. F. Land Revenue Act together the Pro¬ 
vincial Government is empowered to exercise the powers 
of rt-vision ngainst the order of the CommisHOnet in 
matters connected with the C. P. Municipalities Act 
unless it is otb«rwi«e provided in Ihe Act, or in the 
ru es nia'^e thereunder. No power has been conferred 
by thesta'uic on the Provincial Government to divest 
itself of its rcspon«ibility in the matter or to frame 
rule.? providing tiiat no revision shall lie in particular 
ca^es. Rule 3 of the Rules framed under S. 25 (7) deal¬ 
ing with revision is in excess of the rule making-power 
and to that extent it is ultra vires. T was thus 

justified in advising the Municipal Committee that the 

order of the Commi'«ioner was wrong and that a 
revision petition to the Provincial Government was 
compeion’. The members who voted for the tesolulion 
sanctioning the filing of the revision petition acted with 
due rare and attention and in good faith as they acted 
on the advice of the smior and experienced lawyer 
woo was justified in giving bis advice which he did 
and could not be made liable for the action they took 
in sanctioning the resolution for fihng the revision 

[Paras 9, 12.14,15,18, 23,26] 

lb' C. P. Municipalities Act (2 [II] of 1922), S.25 
-bub-sections (6) and (7) of S.25 are contradictory 
to each other. 

Siib-Ecctions (6) and (7) are contradictory. Sub¬ 
section (6) give? an unqualified-and unrestricted right of 
appeal nguinst an order of the Municipal Committed 
amiiisimR Hn officer or servant of the committee. Sub- 
u g) purports to qualify the general right leaviflg 
the I rovincial Government to make lules as I® 

. ® grades of officers and servants who shall 

have the right of appeal under sub-s. (6). [Para 6] 

q} P-Municipalities Act (2 [H] of 1922), S.49 

° 5®''^ expected of municipal member 
IS not higher than that of trustee. 
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The standard of care expected of a municipal mem¬ 
ber is not higher than that of a trustee who is required 
under S. 15, Trusts Act, 18S2 to deal with the trust 
property as carefully as a man of ordiunry prudence 
would deal with such property if it were his own. 

[Para 22] 

Cases referred 

1. (1837) 132 E. R. 490 : G L. J. N. S. {C. P.) 92, 
Vaufthan v. Menlove. 

2. (1856) 11 Ex. 781 : 25 L. J. Ex. 212, Blyth v. 
Binninphara Watec Works Co. 

3. (’45) I, L. R. (1945) Nag. 218 : 32 A. I. R. 1915 
Nag. Ill, Beui Madbava v. Commissioner, Jubbulpoto 
Division. 

4. (‘38) I. L. R. (1938) Nag. 409 : 25 A. I. B. 1938 
Nag. 15G : 173 I. C. 369, Keishnarao v. Ttimbak. 

5. (’33) 20 A. I, R. 1933 Lab. 568 : 144 I. C. G27, 
Uttameband v. Visban Das Bbogwan Das. 

6. (’08) 12 C. W. N. 28, Mobesb Chandra v. Radha 
Eisbore. 


M. Adhihari — for Appellant. 

W.Ji Pendharkar, Additional Qoveimient Pleader 
—for Respondent. 

Judgment. — This is an appeal by Nemi* 
chand under S. 14 (3), Central Provinces Local 
Fund Audit Act, 1933, to set aside the order 
i dated 26th August 1944 passed by the District 
■ Judge, Wardha, in Miscellaneous Judicial case 
» No. 4 of 1944 upholding the order of the Com- 
^ missioner, dated 22Qd December 1943. 
r [2] The relevant facts which led to the pre- 
><“ sent appeal are briefly these. Govind Suryabban 
^ Wankbede was a Water Works Overseer em- 
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ployed by the Municipal Committee, Arvi and 
was,drawing Rs. 90 p. m. as bis salary. He was 
removed from service by the resolution of the 
Municipal Committee passed on 30th August 

1937. This order was set aside on appeal by the 
Deputy Commissioner, Wardha, on 2 nd May 

1938. The Municipal Committee filed an appeal 
before the Commissioner, Nagpur Division which 
was dismissed on 29tb October 1938 on ttio ground 
that the appeal was not competent. The Muni¬ 
cipal Committee consulted Mr. Thengdi, an 
advocate, whether a revision application should 
■'bo filed before the Provincial Government 

against the order of the Commissioner. Mr. 
Thengdi was of the opinion that the order 
of the Commissioner was wrong and advised 
the Municipal Committee to file a revision 
application. Accordingly a resolution was passed 
by the Municipal Committee on 7th December 
1938 sanctioning the filing of a revision appli¬ 
cation. At that meeting eight municipal members 
were present and Nemicband the appellant, was 
one of them. On I9th January 1940 another 
resolution was passed by the Municipal Com¬ 
mittee sanctioning the expenditure of Bs. 60 - 2-0 
for the expenses of the revision application made 
to the Provincial Government. The revision 
application made to the Provincial Government 
was dismissed on the ground that no revision 
application was maintainable as Wankbede was 


drawing a salary less than Rs. 200 p. m. A copy 
of the minutes of I9th January 1940 has not been 
filed aud it is not clear whether the appellant 
was one of the persons who were present at the 
meeting of the 19th and voted for the resolution 
sanctiouing the expenditure of Rs. CO-2 0 The 
Examiner of Local Fund Accounts submitted a 
report under S. 8, C. P. Local Fund Audit Act 
objecting to the expenditure of Rs. 00-2 0. The 
Commissioner, Nagpur Division by the order 
dated 22nd December 1943 held tliat the mem- 
hers voting for resolution No. 598, dated 7tb 
December 1038, acted in a grossly negligent 
manner thus causing unnecessary expc'nditure 
of RS. GO-2-0 which must be considcivd to be a 
loss to the municipal fund and cliarged that 
sum against the eight muDici['al members who 
voted for the resolution in equal proportions, 
I. e., each one of them was made liable to pay 
RS. 7-8-3. The appellant was thus made liable 
for the payment of Rs. 7 8 3 under the order of 
the Commissioner. The menibers who were made 
liable for the payment of Rs, 7 6-3 filed a[>pli- 
cations to set aside the order of the Conimis- 
sioner. All these cases were con.=olidatid by the 
order of the District Judge, Wardha, who ujibeld 
on 23th August 1944 the order of the Commis- 
sioner. It is against the order of tbo District 
Judge that the t>resent appeal has been filed. 

[3J It may bo noted at theoutset that the mem¬ 
bers who voted for the filing of an appeal beloro 
the Commissioner against the order of the Deputy 
CommiesioDor, Wardha, dated 2nd May 1938, 
were not made liable for tbo filing of an appeal 
befor tho Commissioner or for voting for tbo 
expenditure on account of the appeal; nor docs 
it appear that any objection was taken at tbo 
time an appeal had been filed previously before 
the Commissioner Nagpur Division against the 
order of the Deputy Commissioner, dated 23rd 
September 1936. 

( 4 ] Too defence of the appellant was that tho 
municipal members acted with due caro and 
attention and in good faith in order to protect 
the interest of the Municipal Committee, Arvi. 
Nemicband has supported bis case by bis evi- 
dence. Mr. Thengdi was examined as witness 2 
for the applicant, and he fully supported 
the evidence of Nemicband. Mr. Thengdi is an 
advocate and a senior and an experienced lawyer 
of Arvi and had put in about 26 years practice 
at the Bar and is considered one of the leading 
lawyers of the place. He stated that the secretary, 
Municipal Committee, Arvi and Nemicband, the 
appellant, a municipal member, had consulted 
him whether a revision application should be 
filed. He deposed that be gave bis opinion that 
the order of the Commissioner was not legal 
and advised the Committee to file a revision 
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'Application l;eforo the Minister and that there 
was a f'lir clianco of success on merits. Ife was 
cross-rxamine'l aTT"! he stated that ft second 
appeal lay ap-ainst the order of the I). puty Com. 
missioner and that the ordm of the Commis. 
=ioiier was incorrect ar-l could only ho r<'mr-di(d 
by a revi-ion to tlie hii'hcr ftuth.oiity. No cros). 
e\ainination was direct''1 to elicit the ^'rounds 
on wltirh ho held tlio opinion (hat ft revidon 
applieflt'Oii HLiaiiist tiio order of tho Comniis. 
sionci’ was c"nii[ efent. 

[.•)) The l('‘irned District -hidge accepled tho 
svidenco of Mr. Thenetdi to the c-flVct that his 
advice was soii<;hc hy the Mnnicii'al Commitfeo 
I'oforo the revi.-ion application was tiled heforo 
tho Provincial (lovornnient. 

hd S'Ction Cj, C. r. MunicipalitifS .\ct, 1022, 
duds with ai'poii.tment, dutiosnnd conditionscf 
.-oivico of diicers ai'.i] servants of the Municipal 
Committee. Siih-.-cctions 0 and 7 of S. 25 arc 
reproduced below: 

An ai’ictl rl'iill lifi from any decision of the 
Cnmiuittr’o an oliiar or servant otliorwi^e 

f.biin utnlcr 'iil' .'fct on (o). 

(7) The Trovincial Govrrnmcnt nmv luahe rules 
under Itiis Act as t» the cla';:cs or tirades oi ofiicers 
ami •prv:iiit= wlio slmll litive llm ri'jbt of ap[»ul under 
:ub-=cct'r>u (01, and ibe niithoritif^ to whom and the 
condiiions subject to which sucli appsal shall lie.” 

It may be noted that the two sub-seclions are 
contradictory. Sub-scction (G) gives an unqnali- 
fled and unrestricted right of appeal against an 
order of the Municipal Committee dismissing an 
onicer or a servant of the committee. Sub-yce- 
tion (7) purports to qualify the general right 
leaving it to the Provincial Government to make 
'rules ns to the classes or grades of officers and 
Iservanls who shall have the right of appeal 
under sub-section (6). 


[7] The relevant rules framed under sub-s. ’ 
of s. 25 are reproduced below : 

"'2. (il The fo'lowing cla-sts of cn ployccs shall bav^ 
no rifilit of npp.iil 

_ (n) I'lniilejeos referred to in proviso to sub-s. (1) o 
S, 

Ihi All other emp'ovees drawing less than Rs. 10 pe 
mon'^cn), 

(e) \\\ enipl-ijees wlm are temporary or on prnhntion 

(it) Umiilo\ce-: drnwin:; Rj. 10 per iiiensein iiml 
ehall h'lve a riirlit i.f appial to the D-pjty Commis 
eioiwr. The Deputy C.)nimis5ionei’s order shnll b- fina 
in ihc C'tseof employees drawing less than Rs. 30 pei 
uiens-ni and shall not be suVijtc! to revi-ion. 

(in) A second appetil sb'ill lie to the Commissioner ir 
ease of employees drawing Re. 30 per mensem or oier 

Lxcepi Hs provided in rule 3. the Commissioaer’s utdc, 
sball be final. 

3. Revision of the Commissioner’s order shall lie t< 
the Wal Guvernmeat in the case of employees drawin- 
Rs, 200 per mensem and above.” 

[8] The Commissioner Nagpur Division ri^ht 
ly pointed out in bis order dated 20th Octobe 
1038 (Fx. N. A. 2); 


“The two snb-=?. (6 and 7) aro incoosistent with one 
anotl'or and a’ a r»‘sult it is difiieiilt to say whether 
R.‘iof therulf s fr-imed under sub-s. (7)15 or is not uHrn 
ri»'<s. .\n aiufiidmenl of the Act so as to make these 
l.vo sub-spoiions consistent with one another is certainly 
df-ipthle.” 

fo] Tho contention of Mr. Thecgdi that a 
second appeal was competent to the Commis. 
sionor seem'? justili-'d by tlie term? in which the 
rule? have been fnimed In R. 2 (i) the classes 
of cniiiloyco? w!io shall have no right of appeal 
linvo been stated. Dule 2 (li) states that the 
employee? drawing R?. 10 per mensem and above 
shall have a right of apfieal to the D'^puty Cora- 
inirsioner. In these two sub-rules what is stated 
is that emiloyees have a rig'it of appeal. The 
lang'i'ige of R. 2 (iii) has been changed and is no 
longer that an employee drawing Rs. 30 per 
mensem nr over shall have a right of appeal to 
the C 'mmi.'Sioncr. Tue language is that a second 
appeal shall lie to the Commissioner in case of 
employres drawing R.s.30 i>er mensem or over. 
It is arguable in view of the change of the 
language that these two sub-rules contemplate a 
second appeal whether 6UJ by an employee or 
by the Municipal Committee. 

fio] Under S. 175 the Provincial Government 
has been empowered to frame rules consistent 
with tho Central Provinces Municipalities Act. 
Under S. 17G in addition to any power specially 
conferred by this Act, the Provincial Govern- 
inent may make rules generally for the purpose 
of carrying into effect the provisions of this Act. 
Sub-section ( 2 ) enumerates, without prejudice to 
the generality of the foregoing power, that the 
Provincial Government may nuke rules as 
regards certain matters Item No. (vii) runs thus: 
“a? to cases in which, and the authorities to whom, 
and the conditions subject to which, orders and deci* 
siotH given under any provUions of this Act, and not 
expre^dy provided for as regards appeal, shall be ap¬ 
pealable.” 

[ll] The Municipal Committee is vitally In¬ 
terested in the proper administration of the 
Municipality and in exercise of its power it can 
appoint and dismiss a servant whom it considers 
inefficient or undesirable. Sub-sections 6 and 7 
of s. 25 protect the officers and sVrvants of the 
Municipal Committee from unjust dismissal, and 
safeguards have been provided. 

fi2] It is conceivable that the Municipal Com¬ 
mittee may be dissatisfied w’ith the order of the 
Deputy Commissioner setting aside tbo order of 
dismissal passed by the Municipal Committee, 
Rule 2 (iii) gives a right of appeal to the Cora- 
niissioner. It does not restrict that an appeal 
would lie only at the instance of an employee 
and not at the instance of the Municipal Cora- 
mittee. The rule in its wide terms goes beyond; 
the terms of s. 25 (7) but can be supported by 
invoking the powers under S. 176 which the Pro- 
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vincial Govornment undoubtedly had as regards 
the right ot appeal to the Municipal Committee 
against the order of the Deputy Commissioner. 

[13] The question whether an appeal to the 
Commissioner was competent or not is not 
relevant at this stage because the Municipal 
Committee has not been made liable for the liliug 
of an appeal before the Commissioner or for 
sanctioning the expenses for the appeal. The ques¬ 
tion however is relevant only for the purpose 
of showing that the advice given by Mr. Thengdi, 
Advocate, to the effect that the order of the 
Commissioner was wrong, was justified. 

[Idl Rule 8 deals with revisions. The sub-sec¬ 
tion did not confer any power on the Provincial 
Government to frame rules about the filing of 
revision application and the rule framed is in 
excess of the rule making power and to that 
extent it is ultra vnes. 

[15) Section 58, C. P. Municipalities Act is 
important and is reproduced below: 

“In all matters connected with this Act, unless it is 
otherwise provided (or in this Act, or in the rales made 
thereunder, the Provincial Governm-nt shall h ive and 
exercise over the Comtnl-sioners and IX-puty Commis¬ 
sioners, and Commi-sif'ner shall have and «xercis'j over 
the Deputy Cimmis-iom-ts, the sime authority and 
control as they r<spe'tively haveand exorcise over them 
in the general and rev>;nue administration.” 

[15] Section 39, C. P. Lind Revenue Act, 
confers the powers of revision on superior 
Revenue Officers from the orders of the inferior 
officers. These two sections have to be read 
together and it leaves no doubt that the Pro- 
vincial Government has been empowered under 
statute to set aside the order of the Deputy 
Commissioner or the Commissioner in matters 
connected with the C. P. Municipalities Act, 
unless it is otherwise provided for in the Act or 
In the rules made thereunder. No power has 
been conferred by the statute on the Provincial 
Government to divest itself of its responsibility 
in'tbe matter or to frame rules providing that 
mo revision shall lie in particular cases. 

[16] Mr. Thengdi was thus justified on the 
terms of the Municipalities Act in advising the 
Municipal Committee that a revision application 
to the Provincial Government was competent. 
The learned District Judge erred in thinking that 
the advice of Mr. Thengdi was given carelessly 
and recklessly in this case. 

[17] The liability of a municipal member is 
defined in s. 49 (l) and (2), C. P. Municipalities 
Act, which is ui these terms: 

"(1) If any member, officer or servant of a committee 
makes or directs to be made any payment or applica¬ 
tion of any money or other properly belonging to or 
under the control of such committee to any purpose not 
antborized by or under this Act, or assents to, or 
oonours or participates in any affirmative vote or pro- 
*oeedlng8 relating thereto, be shall be Individually liable 
to snob oommittee for the loss or damage oansed 


thereby, unless he proves that he acted in good faith 
and with due care and attentinn. 

(2) Every member or olliccr or servant of a com¬ 
mittee shall b.'liable t) such commiil-o for Iho lo-sof 
any money or tlie Iosa of, or ilama'^e to, other property 
belonging to it or under its control, if .such lo-s or 
ddtijiii .'0 i'? a direct consequence 0 ( his negligence or 
misconduct.’’ 

[is] The appellant consulted Mr, Thengdi, an 
advocate, and under his legal aivico the Muni- 
cipal Committee sanctioned the resolution for 
the filing of a revision application. The appel¬ 
lant as well as the other members who voted for 
the resolution sanctioning tho liliug of a revision 
application acted with due care and attention. 
There ctn be no doubt that they acted honestly 
and it has not been suggested that tlie members 
did not act boneslly in voting for the resolution. 

[19] A thing shall be deemed to bo done in 
good faith' where it is in fact done honestly, 
whether it is done negligently or not: S. 2 (22), 
C. P. General Clauses Act. Tlie standard of care 
is that of a man of ordinary prudence. Tiudal, 
C. J. in (1337) 132 E. R. 4'JO' observed: 

■ “lu tcad of sayinp that the liiib^li'y for negligence 
shoiil'i be coextfii-,iv(' wiih the juj^-ment of each 
individual, wliicli would bja- varialilc h>; the Itiigtli of 
the fool of each indivi'liul, wcouglit rather to adhere 
to the rule which requires in all cases a rcg.tril to 
caution such as u man of ordinary prudenco would 
ob.-erve.” 

[20] In (106G) 11 Ex. 781' at p, 781 'iiegligocce' 

is defined in these terms: 

■•N{-;}li;>enca is the omiSTion to do something which a 
reasonable man. guided upon those considerations 
which ordinarily rei'olulo tb6 conduct of liumuri iilfnirs, 
would do, Of doin^ sometlimi' which a prudent acd 
rcji5'>n iblc man would not do.’’ 

As Winfield in Lis Law of Torts, Edn. 2* p. 444 
has happily put: 

is ‘ibe man on the Clapham omnibus.* lie has 
not tlie couniire ot Achilles, the wisJoni of Ulysses or 
the 6lren'.*lh of Hercules." 

[21] Under s 10 , C. P. Local Fund Audit Act, 
1933, the liability is imposed for the loss caused 
by gross negligence of a person who is sought 
to be made liable. Tho Comraissiouer has found 
tliat the appellant and other ruemhers of the 
Municipal Committee acUd in a grossly negli. 
gent manner and has not found them guilty of 
misconduct. The exjiression ‘gro.=9 negligence' 
denotes a high degree of careless conduct: vide 
Cbarleswoi-th’s Law of Negligence, 1918 edition, 
page 5, and I L R. (I9f5) Nag. 218^ at p. 222. 

[22] The standard of care expected of a 
municipal member is not higher than that of a 
trustee who is required unler S. 15, Trusts Act, 
1832, to deal with the trust property as carefully 
as a nnan of ordinary prudence would deal with 
Bucb property if it were his own. 

[23] After careful consideration of the circura- 
stances under which the revision application 
was filed by the Municipal Committee, Arvi, to 


‘28 Nagpur 

the Proviocial Government, I hold that the 
mcmhei’s who voted {or the resolution acted 
with duo care and attention and in good faith, 
'as they acted on the advice of a senior and 
experienced lawyer who was justified in giving 
his opinion which ho di 1. 

[■24j Tlie learnod District Judge relied on 
I. L. H. (lO.is) Nag. 403,and a. i. it. mi Lab. 
5 CS' which are not api'csite. In these cases 
appeals had been filed in the proj.cr Court after 
liuiitiilion ii.i 1 ex[)ired. The ipicsfion was whe¬ 
ther the appeal should bu admitted under S. 5, 
Limitation Act. After the period for filing an 
appeal has expired a valuable right accrues in 
favour of the party in wlv se favour a decree has 
been [nissed and that right cannot lie displaced 
iinlc-3 good and suflicient cause is shown for not 
filing an appjal in time. 

[25] III 12 c. w. N. SS" it was held that a 
person docs not lieconio the agent of another 
mcrcdy because he gives him advice in matters 
of business. When Mr. Thcngdi gave his advice 
to the Municipal Comuiittce ho did notact as an 
agent of the Municipal Committee. 

['20) The princiilo stated in the above cases 
is thir. whfci’o a litigant cunploys an agent or a 
lawyer and loses limitation on account of the 
wrong advice ho must sulfer and the fact that 
bo acted on their advice is no ground for 
admitting the appeal after tho expiration of 
liimtation, That is not tho position here. The 
question hero was whether a revision application 
should be filed against an order of the Commis. 

siouer. ihat was a matter for a lawyer to decide. 

I'fhe municipal members consulted Mr. Then^’di 

as they would bavo consulted in a maUer 

jaffecting their private interest and after they 

took ihiit care and caution they are protected 

,ancl are not liahlo for the action they took in 

sanctioning the resolution for filing a revision 
'application. 

l27j Tho appeal Is allowed with co.?ts. The 

order of the District Judge is contrary to law 

and 13 set aside. The amount of Hs. 7.8.3 already 

paid by tho appellant be refunded to him 
Counsel s fee Rs. 30. 

Appeal allowed. 

A. I. R. (35) 1948 Nagpur 28 [C. NO] 

Niyogi C J. 

Emperor v. Vnaidatta Jha Naraindutta 
Accused _ Non applicant, 

Cnriiiniit Revn. No.45 of 1946, Decided on 28-6-in46 
D/-‘7 -Magistrate, First Class. MaDdla! 

(a) Criminal P. C. (1898), S. 110 - Object _ Use 
of section as indirect means of securing conviction. 

The objector S. 110 is preventive and not punitive 
The section is intended to deni with and control ex cl-' 
vies or habitual criminals and dnngerousTod 
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outlaws and to secure tbe interest of the community 
from injuryat their hands. It is not intended to provide 
iin indirect means of securing conviction in cases where 
a prosecution for a substantive cCence is likely to fail, 
llie Section sbou’d be used with caution and discretion 
otherwise it mi'.^bt become an engine of oppression: 25 
A. I. K. 1938 Mad. 35 and 15 A. I. K. 1928 All. 682, 
Ikl. I'H. [Pacus 5, 6] 

Annotation : (’46.Com,) Criminal P. C,, S. 110, 
N. 2. I t-. 1. 2. 9. 10. 

(b) Criminal P. C. (1898), S. 110— Proceeding? 
under — Nature of — Accused must be told as to 
under which particular sub-section he is charged. 

The proceedings under S, 110 are judicial and not 
executive and the Court is expected to follow the pro¬ 
cedure strictly: 6 A. I. R, 1919 Mad. 633, Rel. on. 

[Para 6] 

Wb.u a person is sought to be proceeded against 
under S. 110 it must be ir.nde clear to him as to which 
partiL-ulir sub-section he is'charged under. Mere asser¬ 
tion that a person is of criminal tendencies or of 
tyrinnical habits is not enough. It must be specifically 
sciiltd under wbicli of tbe categories specified in S. 110 
tbe secu-ed is alleged to come ; 13 A. 1,11. 1926 Lab. 
45, liel. C7i. [Para 6] 

Annotation : p46-Com.) Criminal P. C., S. 110 
N. 2, P(s. 12. 13. 

(c) Criminal P. C. (1898), S. 110 — Evidence for 
defence at least as good as that tor prosecution — 
There can be no order under S. 110 : 17 A. I. R. 

1930 Lab. 1051. Pel on. [Para 7] 

Annotation : (4C-Com.) Criminal P. C., 8. 117, 

N. 7. Pt. 38. 

(d) Criminal P. C, (1898), S. 110 (f) — Desperate 
or dangerous character. 

Tbe fact that n man is by temperamcDt quarrelsome 
and tbai he occaAonully gives threats does not make 
him a desperate character or one who is dangerous to 
the community. The owner of a forest, which served 
the need I of a larce group of adjacent villages, who used 
threats to prevent evasion of bis dues cannot be deoo- 
unced a.s a dangerous or desperate character ; 18 A.I.R. 

1931 All. 437, [id on. [Para 7,17) 

Annotation : (’46-Com.) Criminal P. C., S. 110 

N. l->, Pt.«. .5, 8, 9. 

(e) Criminal P. C. (1898), S. 439 — Finding that 
Cattle were found grazing in a particular forest 
cannot be questioned in revision : 33 Mad. 85 

M. on. 14 ] 

Annotation: (’4G.Com.) Criminal P. C., S. 439 

N. 1.5, l-t. 1. 

Cases referred :— 

1. ('38) 25 A. I. K. 1933 Mad. 35 : 172 I. C. 866, In re 
Rathiiiam Pillai. 

2; All. 459 : 15 A. I. R. 1928 All. 682 : 116 

I. 0. s04, Emperor V. Mftnnilul. 

® C33 : 47 I. C. 277, Kirpa 

cirtdbu V Emperor. 

4. (’26) 13 A. I. It. 1926 Lab. 45 : 89 I. C. 513, Sobao 
Smgh V. Emperor. 

5. (’30) 17 A. I. R. 1930 Lab. 1051 : 129 I. C. 276, 
Ahmad Ali y. Emperor. 

All. 437 : 133 I. C. 535, 

Lai V. Emperor. 

7. (’10) 33 Mad. 85 : 4 I. C. 1057, Velu Tayi Ammal 
V. Chidambara Velu Pillai. » 

■ 33 A. I. R. 1946 P. C. 20 : 
j!'*’ ^ K^fikumensah v. Tbe King. 

. B, Pendharkar, Addl. Government Pleader — 

17 750,. for tho Crown. 

y. a. ben — for the accused. 

Order. ~ This is a reference under S. 438„ 
Lrirainal P. G., by the District Magistrate, 
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MandU, with the recommendation that the order 
of discharge passed by the Sub-Divisional Magis- 
tcate in proceedings under s. no, Criminal P. C., 
should be set aside and further enquiry be 
ordered. 

[ 2 } The non-applicant Vijaidatta is the nial- 
guzar of a number of villages including Bhawar- 
tal. This village has a large area of forest which 
is used for purposes of nislar by the residents 
of the surrounding villages. It was alleged that 
in the year 1941, the non-applicant got into 
beavydebts to satisfy which he had to part with 
two of his villages and ever since he had been 
endeavouring to augment his income by taking 
recourse to harassing and bullying the villagers 
who used the Bhawartal forest for nistar, that 
he was in the habit of extorting money from 
ignorant villagers by bringing unlawful pressure 
on them by forcibly impounding their cattle or 
by wrongfully detaining the villagers and their 
carts and subjecting them to roal-tL-eatmentsuch 
as tying them by their necks and tramplig them 
under bis horse and threatening their lives with 
a gun. He struck terror in the hearts of the 
villagers by declaring that he was exempt from 
punishment for the offence of murder. Ho also 
tbraatened to implicate innocent villagers in 
false cases and refused to pass receipts for the 
amounts which be received from the villagers. 

[Si The proceedings under S. 110, Criminal 
P. C., were started on a report received by 
Mr. Hyde, the then District Magistrate. An 
enquiry was made by Mr. B. S. Choukse, Magis. 
irate, First Class, Mandla, who was also the 
Sub-Divisional Magistrate. Both parties exa¬ 
mined a number of witnesses and the learned 
Magistrate after a careful scrutiny of the evi- 
dence came to the conclusion that the circum¬ 
stances did not justify an order calling upon the 
non-applicant to enter into a bond for:good 
behaviour in terms of s. llO, Criminal P. C. 

Ul The learned District Magistrate regards 
the case as one of administrative nature design¬ 
ed to secure protection of tenants from oppres¬ 
sion by raalguzars and points out that the effect 
of this decision is likely to affect adversely the 
already low morale of poor tenants, and to 
strengthen the hands of the bullies amongst the 
the malguzars. It is stressed that the Sub- 
Divisional Magistrate overlooked some impor¬ 
tant decisions of the civil Court Bled by the 
prosecution and that be gave undue prominence 
to some part of the evidence and ignored the 
signiBcanco of another part, and that he was 
wrong in allowing him^f to be misled by the 
defence evidence and that the case as between 
the harassed tenants and tyrannical malguzars 
was not viewed in proper perspective. Lastly it 
ts emphasized that the Sub-Divisional Magis¬ 


trate failed to appreciate the nttorai>t of the 
police to secure protection for the oppressed 
tenantry as honest and hona fide. 

[5] Before proceeding to deal with the facts 
of the case, it may be observed that the object 
of S. no is preventive and not punitive as tiie, 
very terms of the section show, that it is inten¬ 
ded to control the activities of persons who are 
by habit robbers, house-breakers, thieves, or 
forgers, receivers of stolen property or those 
’ who habitually protect or harbour thieves or 
aid in the concealment or disposal of stolen 
property, or those who habitually commit or 
attempt to commit, or abet the commission of 
the offence of kidnapping, abduction, extortion, 
cheating or mischief, or who are in the habit of 
committing or getting involved in (he commis- 
fiion of offences involving a breach of peace, or 
generally those who are so desperate and dange¬ 
rous as to render their being at large without 
security hazardous to the CDmmunity. 

fo] As pointed out in A. l. R. l9oS Mad. 35* 
S. 110 is intended to deal with e.x-convicts, or 
habitual criminals, and dangerou?and desperate 
outlaws who are so hardened and incorrigible 
that the ordinary provisions of the penal law 
and the normal fear of condign punislnnont for 
crime arc not sufficient deterrents or adecpiato 
safeguards for the public. The section is not; 
intended to provide an indirect means of secur- 
ing conviction in cases where a prosecution for 
a subsUTitive offence is likely to fail : see 51 
ALL. 459^ The section is really intended to 
curb the dangerous activities of hardened cri¬ 
minals, and to secure tlie interest of the com¬ 
munity from injury at their hands, If it is not 
used with caution and discretion it might easily 
become an engine of oppression. It may further 
be pointed out that the proceedings under this 
section are judicial and not execuMvo : A. I. R. 
1919 MMd. 634^at p. G?i and the Court is expec¬ 
ted to follow the procedure strictly. When a 
per.son is sought to be proceeded again-st under 
this section it must be made cK-ar to him tis to 
which particular sub section he is charged with. 
Mere assertion that a person is of criminal ten¬ 
dencies nr of tyrauniCil habits is not enough. It 
must be specially stated under which of these 
categories of cases the accused is alleged to 
come : a.ir. 192G Lah. 45.* 

[7l When the evidence for the defence is at 
least as good ns that for the prosecution there 
can be no order under 8.110, Criminal P. C. : 
see A I.R. 1930 Lah. 1051 * The feet that a man 
is by bis temperainent quarrelsome and that be 
occasionally gives threats does not make him a 
desperate character or one who is dangerous to 
the community : A.t.R. 1931 all 437 ^ 

[6J The facts of the case ace that on 30th 
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August l-'Jd Mr. Hyde, tbo tbeii Dt'r'dy Com- 
iniSfiouer, rtctivul conii'laiiits fi‘Oiii tbe cultiva- 
of iho village AmdoDgri to tbe ttUct Unit 
tbe noii.apphcaiit who wag tbo uialguzar of 
Bbawaitiil seized tbeir cattle from area of 
Arucloogri. drove tbtm to bis own village Bba- 
wailal and kept tbvJO in bis euclosure aud ibat 
when tbo owneis of tbo cattle demanded tbeir 
reltase be cuinpolled iLem under tbe tbieat of a 
gun to puy annas 10 per bead of cattle as gra 2 . 
iugebaigts. Mr. li>de caused a repott to be 
sent to the police iLrough bis nador wbeicon 
tbo police began to collect material for initiat- 
ieg proceedings under S. 110, Criminal 1’. C. 
The police ollicers went round and got as many 
as 21 repoits from tbe villages round about 
Bbawartil. 

[OJ Most of the reports are of 1 -itb or lOtb 
September I'Jli ard one is of Novcnil'er lOlJ. 
Some of the reports e. g., I-xs. P J, I’-O and P-IS, 
do not bear any date. Tbe persons wlio have 
been examined to substantiate tbe allegations 
contained in the repoits are from tbe villages 
Kbiiri, Amdongri, Bijegaon, Manga and Lafra. 

(loi Tbe goueral story told by them is that 
when they were peacefully grazing tbeir cattle 
witbin an area in Government villages under 
tbeir licences, or when they entered tbe non-ap¬ 
plicant's village Bbawactal, for purposes of 
nistar their cattle were impounded and when 
they protested they were tbreatsned with a gun, 
or with being trampled over by bis horse or 
with being tied with rope. There is no evidence, 
however, of any man having suffered from tbo 
trampling of the horse or tbe tiring of tbe gun, 
or even whether tbe gun was loaded when tbe 
gun was pointed at them. Except the complaint 
made by tbe residents of Ainudongri to Mr. 
Hyde tbe complaints lelnted to tbe happenings 
nearly two years before the incident. 

[ 11 ] Going to the particulars it would appear 
that tbe witnesses spoke about tbo incidents at 
KLari, Bijegaon, Lafra, Manga and Baumi, be¬ 
sides tbe main incident at Amadongri which 
form tbe basis of tbe Deputy Commis-ioner’s 
reiKU't. As tbo last one is most prominent I may 
consider it first. 

[ 12 ] According to Laxinan (p. w. 2 ) the cattle 
were grazing near Baniwala tree within tbe 
boundary of Amadongri ivhen they were unlaw, 
fully seized by Yijaidutta. As against tbe wit- 
nesses examined for Crown P. w. 9 to P. w. 18 
there are witnesses for Ibe defence D. w. 13, 
D. w. 16, 17, 21. 22, 23, 27 and 28 who say that 
the cattle at Amadongri were grazing in tbe 
forest of Bbawartal. There is no evidence for 
tbe Crown as to the exact boundary between the 
forest of Amadongri and Bbawartal, and it is 
extremely difticnlt to say on the evidence on 


record that tbe cattle were not grazing in the 
Bbawartal forest and we^have it from Mulcband 
patwari (P W. CO) that wen the people of Ama- 
dongii admitted that their cattle were grazing 
ill The Bbawartal jungle although they com- 
plained that tbe cattle were impounded by the 
malgiizar and that the people were forced to 
agree to pay compensation. There is ample evi- 
dence on record to show that tbe malguzars 
owning these forests levy some charges by way 
of penalty or compounding fee or compensation 
for tbo damage done to tbe forest on those 
who graze or take any forest produce without 
licence. Amadougri people were in the wrong 
and because the cattle were caught trespassing 
they hod to agree to the compensation. 

[13] Tbe guu seems to have played no promi- 
nent part in the affair. It is not even known 
wbotber it was loaded so as to strike terror in the 
hearts of the people. Even assuming the story to 
be true tbe circumstances show that but for that 
threat the people would have taken away their 
cattle by force. Whether the threat given by 
Vijaidutta was justified or not there could be no 
extortion if Amadongri people were tbe culprits 
and liable to pay compensation according to 
the usual custom. There is nothing on record to 
help tbe determination of tbe question whether 
compensation that was demanded by Vijaidutta 
and agreed to bo paid by tbe Amadongri people 
was reasonable or excessive. Even assuming that 
it was excessive it would only show that Vijai- 
duttawas inclined to be harsh with people in¬ 
vading bis right in tbe jungle. 

[iJ] The lower Court’s finding that tbo cattle 
of the complainants from Amadongri were 
found grazing in Bbawartal forest is fully sus¬ 
tained by the weight of tbe evidence on tbe re-j 
cord, apart from the fact that the finding is not 
open to (]iiestion in revision : 33 Mad. 85. 

[l5) Tbe main complaint which was the im¬ 
mediate cause of the initiation of piroceedings 
against Vijaydutt having collapsed it is unneces¬ 
sary to look into tbe complaints which relate to 
stale incidents that had occurred 2 or 3 years 
before the proceedings were started. In tbe first 
instance, they are robbed of much of their 
gravity because they were elicited by the police 
long after tbe parties concerned had forgotten 
about the incidents. It is nob improbable that 
when the police took tbe initiative tbe com¬ 
plainants would try to magnify petty happen¬ 
ings of the daily life in the forest villages and 
add some embellishments to make their stories 
pass muster. They would at all events try to 
show themselves in the right and Vijaydutt in 
the wiODg, As they are the interested parties 
tbeir word would naturally not carry the 
weight which would normally be attached to tbe 
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word ot n disinterested witness. Apart from 
general considerations, there is concrete material 
on the record which casts a cloud of suspicion 
on the complaints. The Brijgaon incident illus¬ 
trates the point. The report relating to the 
village is Ex P-ll. It said that the cattle were 
taken from the Government forest to Bhawartil. 
But P. W. 19 Pardesbi states that Vijayutt 
declared the cattle to have trespassed into 
Bhawartal forest and threatened with the gun 
if they tried to take them away by force with¬ 
out payment of the customary compensation. 
This witness eventually had to admit that all of 
them had lathis and that they were mistaken in 
starting to drive their cattle without permission. 
Reading between the lines, the case was that 
the party of the owners whose cattle trespassed 
into Bhawartal w'ero armed with sticks and were 
driving their cattle home by show of force. 
Would not Vijayadutt be jusUhed in using 
threats which in fact proved efi’ective? Poiniing 
of a gun only constitutes the offence of assault, 
and it is unlawful only when it is done without 
lawful excuse: see 1946 a.L.J. 20G^ at p. 20S. 

[16] I have carefully read the evidence, ad¬ 
duced on both sides, bearing on the incidents of 
Khari, Manga, Lafra and Bambni and 1 6nd 
nothing in these incidents except a bona fide 
dispute between the parties as to tbe place 
where tbe cattle were grazing. No credence can 
be attached to such cock and bull stories—stale 
as they were—as that the people were threaten¬ 
ed with being trampled over by horse and with 
being tied with ropes. It is remarkable that even 
the complainant’s witnesses admit that Vijaya¬ 
dutt troubled no one who grazed bis cattle under 
a licence. 

In] One thing prominently emerges from the 
evidence as a whole. It is that Vijayadutt pur¬ 
ported to act in defence of bis property and 
levying compensation as penalty for invasion of 
bis rights as owner of tbe forest. Right or wrong, 
the custom was respected even by the trespas- 
' sers as they used to pay the charges levied ac- 
^ cording to it. hlven granting for the nonce that 
^ Vijayadutt who was the owner of the forest 

^ which served tbe needs of a largo group of ad- 

jacent villages used threats to prevent evasion 
of payment of his dues, he cannot rightly bo 
denounced as a dangerous or deSf.'erate character 
within the meaning of that expression used in 
|3' fl. 110, Criminal P. C. He had to take recourse 
it' to them for tbe more eflicient management of 
hia property. On tbe evidence there is no case 
iiic* of extortion for the reason that he was not 

yto making any illegal gain to himself or causing 

t illegal loss to others and there is overwhelming 

evidence of persons including responsible officers 
of Government to disprove tbe allegation that 
nib* 


Vijayadutta is a man of dangerous and despe¬ 
rate charnclcr. The bulk of the witnesses are 
indeed malguzars, tboiigti tlieie are some culti¬ 
vators also, hut even if all tho witnesses wore 
malguzars, why should their i videnco bo rejec¬ 
ted? A mau is best judged by his owu peers. 

[isl I find there was intrinsically nothing in 
tbe case to justify initiation of proceedings undei 
S. no. Criminal P. C. Thecas© acquired adven¬ 
titious imiovtarice by tho fact that tbe report 
was made to the police by tho Dejmty Commis¬ 
sioner. I see no ground to justify acceptance oi 
the reference. I discharge the reference. 

G N. Bcference discharged. 

A. I. R. (35) 1948 Nagpur 31 [C.N.IO.] 

Pollock J. 

JairaniGoninda^Defendant—Appellant v 

Anandrao Vinaijak — Plaintiff — Hespondent. 

Second Appeal No. 42S of 1912, Decid-^il on 29-7- 
1940, from ajipelljile decree of Second Adul. Diit, Judge, 
Nagpur, D/- is*? 1942. 

Bengal Alluvion and Diluvion Regulation {11 
[XI ]01 1825), S. 4 (1)—Applicability-Landlorming 
pan of bed of small and shallow river—River-bed 
belonging to landlord when submerged — Land 
cannot cease to be landlord's wlitn it ceases to be 
submerged — Clause 1 cannot apply to such case ; 
13 M.I.A. 467 (I’.C.) end 13 A Ml. 1926 ChI. 30'<. l!el. 
on, 2 A I.R. 1915 C:il.742, Not foU.'. Cjsc law referred. 

Cases referred 

1. (’69-70) 1.J M. I. A. 467 : .5 Beng. L. R, -521 : 2 
Suiber 336:2 Sar. 594 U’-C.), Lopez v.Muddnn Mohuu. 

2. (’27) 6 I’at. 461 : 14 A. I. R. 1927 I’.C. hO : 54 I. A. 
150 : 101 I. C. 1 {l^ C.I.Keshdva I’rasud v. Secy, 
of Stale. 

3. (’39) 26 A. I. R. 1939 All. 625, Mabadeo v. Dalosh- 
vras Pra-ad. 

4. ('24) 90 I. C. 1010 : 13 A. I. K. 1926 C:i!. 306. 
Anioru Alcandav. Nadr Akanda, 

5. (’75) 24 \V. R. 317, Jagdisb Chundcr v. Zaboorul 
Huq. 

6. (’15) 26 I. C. 406 : 2 A. I. R. 1915 Cal. 742. Ramjuc 
Ali V. Mabaraiii All. 

7. ('16 45 I. C. 923: 5 A.T.R. 1918 Cal. 205. Govindu 
Hota V. Kri.dapada Singba. 

S. C. Dud Choudhury~iot Appellant. 

A. V. Kh ire and S. A. 2iiijarde — for Respondent. 

Judgment. — Tbe defendant-appollanb owns 
a malikmakbuza field, Kbasra No. 19, in mouza 
Bbaratwada in Nagpur district. At tho last 
settlement in 1914, it was bounded on tbe north 
by tbe southern bank of what may be described 
as.a small and shallow river. Subsequently, 
there was an accretion because of the subsidence 
of this river, and this accretion which measur¬ 
ed. 09 acres is shown by the dotted red line in 
tbe map. Lahr, there was a considerably larger 
accretion shown by tbe solid redliue in the map. 
The second accretion has been numbered as 
Ehasra No. 16/3 and has an area of 2 09 acres. 
The river-bed, which was given Kbasra No. 16 
at tbe settlement admittedly belongs to the 
landlord. Tbe present river-bed is kbasra No. 16/1. 
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[2] This suit was brought on behalf of the 
landlord to recover poasfssion of theso two 
areas .09 nnd 2.03 acres, which have emerged on 
the northern toiindiry of the defendant's field, 
and the question is whether under the Bengal 
Alluvion and Diluvion Regulation, 1825, this 
forms an accretion to the defendant’a Ht-Kl. At 
first sight, cl. 1 of S. 4 of that Regulation ap- 
pears to favour the defendant's contention that 
this land must be considoied an increment to 
hi.a field That clause runs as follows : 

‘'When liind may by gained by gradnal ncce-sion, 
wbotlu-r tiom ibe rectsi of a river or of tlie sea, it ^liall 
bt; considered an incirmeiU to the tenure of the pcr.son 
to whotC land or eitatc it is thus annexed.” 

A limitation however has hoen placed on tho 
application of this clause by the Judicial Com¬ 
mittee. In 13 M. I. A, lG7j they remarked 
“when till.' whole word? are looked at. not merely of 
that clause, but (.( the whole llrgulanou, it is quite 
obvious that wlial the tlu.’ii le.;i-litivo mithcrity was 
dealing with, was the gain wlii:h an iudividuai proprie¬ 
tor miglit take in tliis way from that which w'as part of 
Ihc [)ui>lio tofi'ilory, the pubhc domain not usable in 
the nrdiiiiiry sen-iC, Hint i.? to say, the s^ca liclongiog to 
the State, a pulil.c river b-.longin" to the State." 

That decision was approved by the Judicial 
Committee in GP.it. -iSl.Mn A.I.R. 1939 ALL. G26^ 
at p, G29 iho law deduced from those decisions 
was that if the land in dispute is identifiable 
with rerefence to its physical features, land marks 
or by measurement, it should be deemed to con- 
tiuue to belong to the former owner. Tho 
decision in fO I. C. lOio' is precisely in point, 
and it was there held, following the decisions 
in 24 w. R. 317® and 26 I. c. 40C,® that if the bed 
of a river is tbo propc'rty of a private individual 
when it is submoged it remains his property 
wlien it emerges from the water. There is a 
decision to the contrary in 451, c, 929^ but with 
great re9[H?ct the decision in 90 I. c. lOlO* ap¬ 
pears to bo in accordance with the decision of 
the Judicial Committee. If cl. l of s. 4 of the 
Rvguhition is to be limited in the sense they 
have laid down, it cannot apply in tho present 
case, and there is then no reason wdiy land form¬ 
ing tart of the riverbed that belonged to the 
landlord when submerged should cease to le his 
W'bc'n it ceases to bo sub merged. Tho appeal 
fails nnd is dismissed with costs. Counsel’s 
fee Rs, 15. 

'’•R Appeal dismissed, 

A. I. R. (33) 1948 Nagpup 32 ^C. N. II.] 

Padhye J. 

liamhhau Wamanran Joshi and another— 
Plaintiffs — Apphennts v. Ganesh Deorao 
Patil and others—Defendants — Non-Appli. 
cants. 

Civil Eevn. No. 311 of 194.5, Dscided on 3-9.1946 
dT 26°1^945°' 01.H, Dwyapur] 


Civil P. C. (1908) 0. 2. R. 3—Claim for pre-emp¬ 
tion and in the alternative for declaration of title — 
Vendee and rival pre-emptor made parties—Main¬ 
tainability of suit. 

]l'sold certain joint family property to D. One H claim¬ 
ed to pre empt the prf>perty. Pending the suit of 3 for 
pro emption sons of IP brought a suit against D and 3. 
The phiimifi.? chimed possession on pre-emption as the 
main relief and possession on declaration that the sale 
was not binding on Ibcm for want of legal necessity as 
an altcrnitive relief: 

Ifeld, that there wa« no joinder, much less a mis¬ 
joinder of causes of action in the suit, Assuming, 
however, that two causes of action were joined, such 
j.jiiifUr was perfectly imobjectionablo as it would not 
render the suit in any way vexalious or harassing to 
the defendants: Case laic re/ernd. [Para 11] 

77iW further that there was do misjoinder as to de¬ 
fendants a!.?o, as 3 was a necessary party to the suit 
and was interested in both the reliefs claimed alterna¬ 
tively by the plaintiffs. [Para 12] 

Annotation:— 


f'H-C.jm.) Civil 1’. C.. 0. 2, R. 3, Note 1, Note 5 and 
Note 7 Pis. 1 A 2. 


Can's referred :— 

1. (’67) 8 W. K. 13 : Deng. L. R, Sup Vo! 731 (F.B.), 
Rsjarnm Tiwari v. Luebman Persbad. 

2. CIO) 9 N. L. R. IS : 18 I. C. S26, Mohanla! v. 
Tekehand. 


3. ('42) I. L. H. (1912) Nag. 325 ; 28 A. L R. 1941 
Nag. 199 I 193 I. C. G71, Damodbar Narayan v. Nara- 
van (iangaji. 

4. Misc. S. .A. No. 311 of 1943, D/-5-4-194o, Bhagirath 
V. Mmsingli. 

5. .'''mcc reported iu ('47) .34 A, I. R. 1947 Nag. 229 : 
I. L. R. (1947) Nag. 124 ; 229 I. C. 513, Marutirao v. 
Nath real. 

6. '(33) 60 Cal. 918:20 A. I. R 1933 Cal. 706: 147 I.C. 
155, Alexander Droult v. Indrakrishna Raul. 


7. Cl l) 36 All. 476:1 A.I.R, 1914 All. 271: 25 I.C. 203, 
Bha^wati Saran Man Tiwari v. Vnrmeshar Das. 

8. r33) 29 N. L. R. 330 : 20 A. I. K. 1933 Nag. 257 : 
147 I. C. 2], Laxminarayan v. Faijulal. 

9. (’46) .3.1 A. I. R. 1946 Bom. 26G : I. L. R. (1946) 
Bom. 184 : 225 I. C. 311 (F. B,), Raycband v. Manek- 
lal. 


V. L. Prnbhune—toe Applicants. 

r. S. Tmuf/c—lor Non-Applicant No. 3. 

Order—This revision by the plaintiffs (here- 
inafter called applicants) arises out of an order 
passed by the Court of the Sub. Judge, lat Class, 
Daryapur, bolding their suit as framed was 
multifarious, involving misjoinder of defeudania 
and causes of action and requiring them either 
to elect or to withdraw the suit. The lower 
Court also observed that the plaintiffs have no 
right to claim pre-emption until the sale of the 
property in question by their father is set aside. 

[ 2 ] On 29-7-1943, Wamancao, father of the 
plaintiffs, transferred by sale entire land in sub¬ 
division No. 10/2 (a) in favour of Deorao, the 
father of the present non-applicant 1 , Ganesh, 
for Rs. 200 . Deorao, in bis turn, sold away the 
same in favour of non-applicants 2 and 4 , viz. 
Bajirao and Namdeo. Non-applicant 8 Hari- 
bhau was jointed in the suit only on the ground 
that he claimed to pre-empt the property sold 
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and that his suit for pre-emption (civil Suit Ko. 
824A of 1943) ^as pending. 

[8] The plaintiffs contended that the property 
in suit was their joint family property, acquired 
by their father, "Wamanrao, on 29-12-1942 out of 
.joint family nucleus in his bands and the sale of 
property by Wamanrao was not binding on 
them for want of legal necessity. They also 
contended that the consideration of Rs. 300 was 
inadequate. The plaintiffs claimed that they, as 
sons of the vendor, Wamanrao, have a pre¬ 
ferential right to pre empt and that they be 
allowed to pre-empt for Bs. 300, which amount 
they were willing to pay to the vendee. They 
further claimed in the alternative that in the 
event of their being not allowed to pre-empt, the 
sale be held not binding on them and they 
should be put in possession of the property 
either on pre-emption or on declaration as 
stated above. 

[4] The plaintiffs’ claim was denied by all 
the defendants (non-applicants) but the only 
plea that is relevant for this revision is con. 
tained in the written statement of defendant 3 
in these words: 

“ The eale deed dated 29-7-43 stands till it is set 
aside by a property instituted suit. No ^uit for pre-cmp- 
-tion lies till then. The relief of setting aside tbe sale or 
the possession on tbe ground of absence of legal neces¬ 
sity and tbe claim of pre-emption cannot be claimed in 
this suit. There is a misjoinder of causes of action and 
defendants." 

This objection was accepted by the lower Court 
and tbe plaintiffs were ordered either to elect or 
withdraw the suit and this is tbe order sought 
to be revised. 

[6] In 8 w. R. 16 ^ Sir Barnes Peacock, C. J. 
observed: 

“ Such a joinder in one suit of distinct causes of 
action against difierent defendants, each of whom is 
unconnected with tbe cause of action against tbe other, 
-complicates tbe case before tbe Judge, and renders it 
exceedingly difficult foe him in dealing with the case of 
each defendant to exclude from his consideration those 
portions of the evidence which may not be admissible 
-against him, though admissible against one or more of 
-the others. Moreover, it is vexatious and barBsaing to 
the di0ereot defendants," 

This is the basic principle why suits involving 
misjoinder of causes of action and parties are 
regarded bad and tbe plaintiff is required to 
-elect. 

[6] Tbe learned counsel for tbe applicants 
contended that what tbe plaintiffs claim in tbe 
present suit is possession of property and tbe 
cause of action for this relief is furnished by (be 
iaot that the property is tbe joint family pro- 
petty in which the plaintiffs have vested in- 
terest and that this property has been sold away 
by their father without legal necessity. Under 
Hindu law, tbe plaintiffs are entitled on proof of 
ibese facts to tbe restoration of possession as held 
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in 9 N. I*. R. 18^ and subsequent cases following 
it. Under the provisions of the Berar Land Revo- 
Due Code they are entitled to pre-empt preferen- 
tially, as on account of their status ns co-parce¬ 
ners, they are in the position of co-occupants. 

I notice that tbe plaintiffs have claimed in 
their plaint possession on pre-emption as the 
main relief and possession on declaration that 
tbe sale was not binding against them for want 
of legal necessity as'an alternative relief. This 
is, however, not very material, as the grant of 
proper relief is under o. 7, R. 7, Civil P. C., 
always within the discretion of the Court. It is 
quite possible that even on the grant of declara¬ 
tion the plaintiffs may ask for and be permitted 
to pre-empt the share of their father in the 
property sold as is open for them to do under 
the Berar Land Revenue Code. 

[7] According to I. L. E. 11942} Nag. 325^ the 
sons in a joint Hindu family have a right of 
pre-emption as they are not in the position of 
a vendor in the sale effected by their father. 
This case is distinguished by Pollock J. in the 
unreported decision in Misc. S. A. no. 311 of 
1943* in which the learned Judge further obser¬ 
ved that tbe pre-emptor can challenge the 
vendor’s title to sell part of the property sold 
as he cannot claim to be placed in possession of 
the property which is his in substitution for the 
vendee. In another case, Civil Revn. No. 544 
of 1944, dated 5-7-1946® Puranik J. observed as 
under: 

‘‘Under the terms of S. 183, Berar Land Revenue 
Code itself tbe Court is bound to examine tbe transac¬ 
tion and cannot say that it will not go into tbequestion 
of lease which, it has been asserted, has been introdu¬ 
ced in tbe sale deed by the defendants with a view to 
defeating the rights of the pre-emptor as stated by him 
in tbe plaint. On pre-emption tbe plaintiS is entitled 
to be placed in possession of the property, and it is but 
proper that he should have good title on payment. If, 
as the plaintiS says, tbe lease is bogus, and if defen¬ 
dant 1 bimself is in possession, defendant 2, being 
merely a benamidar, tbe plaictiH is entitled to have 
that point cleared up In tbie very suit instead of being 
driven to another suit. There is nothing in tbe Berar 
Land Revenue Code stating that an inquiry of the 
nature contemplated by tbe plaiotig in this suit should 
not be held. Inasmuch as defendant 2 is a necessary 
patty (0 such an inquiry, and as that inquiry must be 
held in his presence the plainliS is right in joining 
him as a parly. Tbe Court below bad jurisdiction to hold 
tbe inquiry in this very suit. Assuming that tbe plain- 
tiS in this suit for pre-emption is joining a claim for a 
declaration regarding the lease deed, which is a distinct 
cause of action, I am clearly of tbe opinion that in tbe 
circumstances of the case and on the allegations made 
in tbe plaint tbe plaintifi ought to be permitted to join 
tbe same and not be driven to a separate suit." 

[8] Even according to tbe learned lower 
Court tbe plaintiffs cannot claim pre-emption 
until they get tbe sale set aside and still be 
wants them to have tbe same done by a separate 
Buit with tbe poesible result that by tbe time 
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such a declaration is obtained by the plaiutiffs 
their claim for pre-Gmi>tion would be barred by 
time. This itself should have convinced the 
leiirr.ed Judge that an inquiry into the binding 
nature of the sale deed must bo gone into in 
this very suit even for the purpose of granting 
to the plaintilTs the relief of pre-emption. 

[o] In CO cal. cause of action is defined 
as iiifaning eveiy fact which, if traversed, 
would be necessary for the j lainliQ’ to prove in 
order to support his right to the judgment of 
the Court. In other words, it refers to the 
media upon which the plaintiff asks the Court 
to arrive at a conclusion in his favour. In the 
jiresentcase the only facts on which the plain- 
tiffs ask the Court to give judgment in their 
favour are that the property sold away by their 
father is their joint family property in which 
ihc plaintifi's have a share and that the sale by 
their father is not binding on them. These facts 
being established, (be plaintiffs would he entit¬ 
led to a judgment in their favour, and the 
Court shall grant appropriate relief which on 
the facts proved they would be found entitled 
to in law. 


[ 10 ] The main contention of the learned 
counsel for the non-applicants is that the plain, 
tiffs cannot in the same suit claim alternative 
reliefs on inconsistent facts. I do not see much 
force in this contention. The facts on which the 
plaintiffs’ suit is lascd are the same though the 
reliefs claimed are inconsistent and this is per- 
missible in law. In .30 all. 476^ their Lord, 
ships of the Allahabad High Court held that 
where a plaintiff sues to recover a part of the 
property sold by the vendor as owner and the 
remaining part of the property on the ground 
that he is entitled to pre-empt, such a suit is 
not bad for misjoinder of causes of action and 
the owner (plaintiff) can be allowed to pre-empt 
on payment of proportionate price. It is now 
well established that ihe pleas of ownership and 
easement though inconsistent can be put forward 
m the alternative in the same suit: vide 29 n t. 
E. 330. The Full Bench of the Bombay High 

Cojt in a case rci»rted in A, I. li, im boL 

2CC bos after an exhaustive discussion of the 
point observed at page 270 : 

"It is certainly open to a party to raise inconsistent 
defences m the alternative but at ft,I T:^ , ‘ 

evidence is led he he, ^ol eUet ll io 

twoaliernativeinconsistentdefences heU rZl ? ‘ 

II he relies on the plead onr erSn .Tdlr/ -r”' 
on that poinl and lails in doitVo and H 
after relic? on the same evidence Ir ’easement rinb?* 

be will be riietwiib a Eerious difficulty in establilw 

a claim of easement because of the nlfa nt 

for wbiob be led evidence and failed However itt’"' 
not necessarily follow that, if a rer^on ‘ ^ 


evidence on both the alternative picas; and it is for the 
Court to decide whether be is entitled to succeed od 
either of the plea?. Certainlv he cannot succeed 00 
both.” 

[ 11 ] In my ojiinion there is no joinder and 
much less a misjoinder of causes of action in 
this suit. Assuming, however, that two causes of 
action are joined in the suit, such joinder is 
perfectly unobjectionable as it would nob render 
the suit in any way vexatious or harassing to 
the defendants. The rule that a pre-emptor 
should not be i-erraitted to deny the title of the 
vendor is as already shown above not rigid; 
otherwise the right of pre-emption could be 
successfully defeated by a vendor by fraudulently 
incliiding in the sale deed some property which 
did not belong to him and belonged to the pre- 
emptor himself, Order 2,R. l.CivilP. C.,requires 
that every suit shall, as far as praciicable, be so 
framed as to afford grounds for final decision 
upon the subject in dispute and to prevent 
further litigation concerning it. It is moreover 
neither necessary nor even advisable that the 
plaintiffs should be obliged to file separate suits 
when in those suits common questions of fact 
and law would arise. 

[ 12 ] It is further contended by the non-appli¬ 
cant {defendant S) that the suit as framed 
involves a misjoinder of the defendants as he is 
not concerned with that part of the plaintiffs' 
claim in which they claim possession on the 
ground that the sale deed by their father was 
not binding on them. The contention is not 
sound. Defendant 3 has instituted a suit for pre¬ 
empting the entire property sold by the plaintiffs' 
father. He is faced with two objections, firstly 
that he cannot pre-empt at all as the plaintiffs are 
entitled to pre-empt preferentially and secondly 
that he can pre-empt, if at all what Wamanrao, 
the plaintiffs’ father, could validly convey to his 
vendee. He is thus interested in both the reliefs 
claimed alternatively by tbe plaintiffs though 
to justify his joinder it is not necessary that he 
should be interested in the entire claim of the 
plaintiffs. Defendant 3 claims to be substituted 
by pre-emption to tbe right, title and interest of 
defendants 1,2 and 4 and he is therefore not 
only a proper but also a necessary party to a suit in 
which the right, title and interest of the vendee 
whom be desires to pre-empt are to be deter¬ 
mined. Undoubtedly as a rival pre-emptor he ifi 
a necessary party to tbe plaintiffs’ suit. 

U3] Thus the plaintiffs’suit as framed is not 
bad on the ground that it is multifarious. It 
does not involve, according to me, either misjoin- 
er ofcausesof action or misjoinder of defen- 
ants and the plaintiffs cannot therefore ’oe 
ca led upon to elect or to withdraw the suit. It 
may be that the plaintififs may be well-advised 
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to amend the plaint in order to clarify and to set 
out the reliefs claimed in proi)er order but this 
is a matter which I leave to the plaintiffs. 

[u] That the order of the lower Court in so 
far as it has refused to try the suit as framed 
amounts to a denial of jurisdiction vested in it. 
It is necessary with a view to shorten litigation 
and to save unnecessary costs that the order of 
the lower Court should be interfered with at 
this initial stage of the suit. 

[15] I therefore allow this revision with 
costa. Counsel’s fee Rs. 25. The order of the 
lower Court requiring the plaintiffs to elect or to 
withdraw the suit is set aside and the case is 
sent back to the lower Court for trial on merits. 
D.H. Bevision allotced, 
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PURANIK AND POLLOCK JJ. 

Meghraj Bamkaranji Golcha — Decree- 
holder—Appellant v. Kesarimal Bikhahchand 
_ Judgment-debtor — Bespondent. 

Misc. Second Appeal No. 265 of 1943, Decided on 
21-3.1946, from order of DistrUt Judge, Amraotij D/- 
23-7-1943. 

• (a) Civil P. C. (1908), 0. 21, R. 2- Adjustment 
of decree—Modes of—Variation of decree—Execu¬ 
tion. 

Agreements to compromise a claim to executea decrco 
may bo divided into three classes. In the 5rst class, 
tbo decree-holder agrees to give up all bis rights under 
the decree on the judgment debtor's doing something 
Or other, and there is no adjustment until the judg¬ 
ment-debtor has done whatever he promised. The 
second class of agreement is wheio the decree-holder 
agrees to give up all bis rights under the decree in 
return for a promise by the judgment-debtor to do 
Bometbing or other; on the recording of such an 
adjuBiment, the decree becomes fully satisfied and tbo 
decree-holder can enforce the fulfilment of the judg-. 
ment-debtor’s promise only by a separate suit. It is 
DOW well settled that such an agreement amounts (o an 
adjustment of the decree : 20 A. I. B. 1933 Mad 28 ; 
28 A.I. R. 1941 Lab. 149 {F.B.); 22 A. I. R. 1935 Bom. 
803 and 26 A. I, B. 1939 P. C. 80, Rel. on. [Para 4] 

The third class of agreement is one in which the par¬ 
ties agree that the decree shall be modified in some 
way or other and that the decree-holder shall be en¬ 
titled to execute the decree as modified but not the 
original decree. The question of (he class in which the 
compromise falls is a question of fact. [Para 4] 

Where the decree-holder, by tbe compromise never 
intended to give up his right (o execute the decree (for 
money) merely in return for a promise by tbe judg¬ 
ment-debtor to put him in possession of tbe judgment- 
debtor’s bungalow at some future date, but tbe handing 
over of possession to tbe decree-holder was an essential 
term of the compromise, end in execution the judg- 
ment-debtor did not contend that tbe compromise bad 
fallen through because he had not fulfilled, and was not 
willing to fulfil, his promise to put tbe decrre-holder in 
poiseflsion but demanded that the adjustment should be 
recorded and the application for execution be dismissed 
M fully satisfied : 

Btld tbe agreement fell within tbe third class and it 
waa intended that decree-holder should have tbe right 
to execute (be decree as modified. [Para 5] 
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It is within the power of parlies to a decree by agree- 
ment to vary that dccrco iiiul ii.k tlio Court to record 
such HU agreement and the Coiiit will then have juris¬ 
diction to execute that ngrcciuei t: 16 A. I. R. 1929 
Cal. 687; (1874) L. K 6 P. C. 516; 1.5 Bin/. L. R. 
383 (P. C.) ; 23 A. I. R, 1036 Cal. .518 ; 20 A I. R. 
1939 P. C. 80 and 12 A. I. R. 192.5 Niig. 40, lUl on ; 
15 A. I. R. 1928 Ca). -527 ; 20 A. I. R. 19.1.3 Mad. 28 
and 24 A.I R. 1937 Cal. 222, DUsenf, ‘24 Mad. 1 (P.C.), 
Expl. [Paras 6 it 8J 

Annotation (’44-Com.) C. P. C., 0. 21, R. 2, N. 6. 

(b) Civil P. C. (1908), 0. 21. R. 2-Enquiry whe¬ 
ther decree has been adjusted—Decree-holder if 
can withdraw application for adjustment. 

Upon filing tbe petition of compromise of decree signed 
by both the decree-holder and jud}.-incnt'deblor, the 
Court may record that thedecreebas been satisfied. But 
wbeto before it deals with the application the decree- 
holder ol’i'ds to tbe recording of satisfaction, the 
Court can enquire whether the decree had been satis¬ 
fied. There is nothing in 0.21, R, 2 to prevent the 
decree-holder from withdrawing or modifying his appli¬ 
cation for adjustment before the adjustment is record¬ 
ed : 29 A. I. R. 1942 Bom. 59, lid. on ; 18 A. I, R. 
1931 Rang. 332, DiRseni. [Para 9j 

Annotation (’44-Coni,} C. P. C,, 0, 21, K. 2. N. G, 
Pt. 13. 
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Judgment_In civil suit no. 36 of 1929 

Sadaram obtained a decree against Kesarimal, 
tbe respoodeot in this Court, and took out exe- 
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cution, apparently early in 1932. Kesarimal put 
in an application to the executing Court on 19-4. 
1932 asking that the attachment of his bungalow 
in the Amraoti Civil Station should be postponed 
as a marriage was to be performed there in Jfay. 
The attachment was accordingly postponed, and 
on 2-5-l9;32 Kesarimal took advantage of the 
postponement to execute a document by which 
he purported to sell this bungalow to Megbraj, 
the appellant in this Court, for Es. 15.CC0 with a 
right to re«purchase within five years. On 3 - 5 . 
1932 Kesarimal executed another document by 
which be purported to take the bungalow on 
lease on a rent to ns. in per month. It was 
Megbraj’s son who was to be married to Kesari* 
mat's niece. Sadaram subsequently attached the 
bungalow, and Wegbrnj, after an unsuccessful 
objection to the attachment, filed a suit under 
0. 21 , R. 63. Civil P. a. to establish bis title to 
he bungalow, That suit failed, and an appeal 
to this Court, First Appeal No. I7B of 1936, was 
compromised on 6th April 1939. By this compro. 
mise Meghraj undertook to pay rs. 7000 to 
badaram m part payment of Sadaram’s decree 
against Kesarimal. this sum to be a charge on 
the bunplow; m return Sadaram recognized 
Meghraj 3 title to the bungalow and reserved 
bia right to recover from Kesarimal the rest of 
he money due under this decree. In the mean. 
l,n,o Meebra, bad iastituted a ch\l suit Ko. 61B 

bungalow. and on irth October 1939 be obtained 
a decree for Es. 4692-11.3 and costs. 

execution out 

executmn of his decree against Kesarimal. On 

mal and Eesari- 

mal, Tilth the help of their legal advisers came 

to an agreement among themselves ’ They 

agreed that Meghraj should pay rs 7000 to 

Sadaram and that Sadaram shLd ‘geTbis 

decree against Kesarimal certified as fulfy satis 

fied. It was also agresd that Meeh a isho H 

m unTd, A ‘0 fte 

amount duo to him under his decree and to all 

rent accured since and should also give up his 
Sunuur'' Kesarimal on 

S.S S 

'“Sts: 

between tLtlves w 

stated in that document that 

boogalow had been gi en to Me et' 

admittedly it had not beea^ ^ 

had however prolid to • 

days. This retition nt * within four 

petition of compromise was filed in 


the executing Court. The case was fixed for 
bearing in the executing Court on 5th February 
1941, but nothing was done on that day as 
Meghraj was absent. By the next date, 8tb 
March 1941, a dispute had arisen because posses- 
Sion bad not been given, and the case was 
adjourned on two occasions to allow the parties 
to settle the dispute. Eventually however on 3rd 
July 1941 Megbroj put in an application stating 
that he bad agreed to the compromise on tbe 
distinct understanding that he would be given 
immediate possession of the bungalow and ask. 
ing that either he should be put in possession or 
that he should be allowed to execute bia decree. 
Kesarimal, with unblushing dishonesty merely 
contended that it was not open to the executing 
Court to inquire into the allegation that posses¬ 
sion had not been delivered and demanded that 
the application for execution should be dismissed 
as fully satisfied. 

[ 3 ] Tbe point was a short one and there was 
little evidence to be recorded in the matter, but 
the executing Court proceeded in a most leisure¬ 
ly manner and eventually ordered on 18 th 
September 1942 that Meghraj be put in posses¬ 
sion of tbe bungalow and that tbe decree should 
be recorded as fully satisfied. Against that deci¬ 
sion Kesarimal appealed, and the learned Bis- 
trict Judge held that the executing Court could 
not enforce the promise of Kesarimal to deliver 
possession of the bungalow and that that promise 
piust be enforced by a separate suit. He accord, 
ingly ordered that the application for execu- 
tion should be struck off as fully satisfied. 
Against that decision Meghraj has preferred this 
second appeal. 

[ 4 ] Agreements to compromise a claim to 
execute a decree may be divided iiijo three 
classes. In the first class of agreement, tbe 
decree-holder agrees to give up all his rights 
under the decree on the judgment-debtor’s doing 
Bometbing or other, and there is no adjustment 
until the judgment-debtor has done whatever be 
promised. The second class of agreement is 
where the decree holder agrees to give up all bis 
rights under the decree in return for a promise 
by the judgment-debtor to do something or the 
other; on the recording of such an adjustment, 
the decree becomes fully satisfied and the decree, 
holder can enforce the fulfilment of the judg* 
ment.debtor’a promise only by a separate suit. 
It has in some cases been doubted whether such 
an agreement termed an "executory agreement," 
could amount to an adjustment of the decree, but 
1 IS now well settled that it can; see for example, 

K R-1935 Bom. 

. where the point has been discussed as 
length, and also 14 Luck. 192.* Tbe third class 
0 agieement is one in which the parties agreed 
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that the decree shall be modified iu some way 
or other and that the decree-holder shall be 
entitled to execute the deoree as modified but 
not the original decree. The question of the 
class in which the compromise falls is a question 
of fact. 

[ 5 ] In the present case, we think it is quite 
clear that Meghraj never intended to give up 
bis right to execute the decree merely in return 
(or a promise by Kesarimal to put him in pos¬ 
session at some future date. The evidence shows 
Ithat handing over possession to Meghraj was an 
iessential term of the compromise. It might have 
jbeen open to Kesarimal to contend that the 
compromise had fallen through because be had 
not fulfilled, and was not willing to fulfil, his 
promise to put Meghraj in possession. He did 
not however take that line, but demanded that 
the adjustment should be recorded and the ap¬ 
plication for execution be dismissed as fully 
satisfied. It therefore appears to us that the 
agreement falls within the third class and that 
it was intended that Meghraj should have the 
right to execute the decree as modified. 

[6] The question then remains whether the 
parties to a decree can, by agreement, vary that 
decree and ask the Court to record such an 
agreement and whether the Court will then have 
jurisdiction to execute that agreement. In 56 
Mad. 198,’ Anantakrisbna Ayyar J. remarked; 

“The Court would not accept that new contract as a 
satisfaction of the decree when in essence it purports to 
vary the terms of the decree with a view to enable the 
parties to carry out in execution Eometbiog contrary to 
the provisions of the decree.'* 

For that remark, which was obiter,’ the 
learned Judge relied on the decision of the JudU 
oial Committee in 24 Mad. 1 ,® but that decision 
does not, in our opinion, support that proposition. 
It was a case in which the title of the plaintiff, 
who was suing for possession of an estate, was 
admitted by defendants 1 and 4 and contested 
by defendants 2 and 3. After the plaintiff had 
obtained a decree and died, bis widow came to 
an agreement with defendant 3 by which she 
accepted a sum of money from him and agreed 
to give up her claim against him. This was 
embodied in the decree and their Lordships of 
the Judicial Committee stated that the High 
Court had no power to alter its own decree except 



under the provisions of either 8. 206 (now S. 152) 
or S 628 (now 0 .47, B. 1), Civil P. C. They went 
on however to say; 

"A plausible oxplanatioa of the extraordinary order 
made by the High Court is that it was really based on 
an agreement between all tbe parties to tbo litigation 
inoluding defendants 1, 2 and 4 as well as defendant 
3 who made the compromise to which effect was given 
by ihe order. But no such agreement was proved or 
even suggested." 

And subsequently they stated : 


"Tho petition asked only that tbo razinama might bo 
placed on the files of tho Court, and thedccrceamcnded 
accordingly, i. e., so as to give effect to the compromise 
between the appellant and dofendunt 3 only. It was no 
doubt erroneous in asking for any amendment of tbe 
decree, and tbe orrly order which should have been made 
on it was to make the razinama a rule of Court, and 
stay all further proceedings on tbo decree ogninst defen¬ 
dant 3 except for the purpose of enforcing the com¬ 
promise." 

This does not indicate that the decree, as modi- 
fied, cannot be executed. 

[ 7 ] In 57 cal. 789® where the parties to the 
decree agreed that the decree should be payable 
by instalments and it should be open to tbe 
decree-holder to recover these instalments by 
execution, a Division Bench, relying on (1874) 
L. R. 5 P. C. 516^ and 2 I. A. 219,® held that it 
was open to the parties, by agreement, to arrange 
their own procedure and give jurisdiction to tbe 
Court to adopt that procedure and that the 
parties should be held to their agreement and 
tho questions between them should be heard and 
determined by proceedings quite contrary to the 
ordinary cursus curia. A similar view was 
taken by another Division Bench of the Calcutta 
High Court in A. I. R. 1936 cal. 518.° A contrary 
view bad been taken in a. I. R. 1928 cal. 527’® 
and in A. I R. 1937 cal. 222.” Ameer Ali J. 
expressed the view that a decree once passed is 
immutable and cannot be varied by an agree¬ 
ment between the parties but that there would 
be much injustice in departing from tbe view 
that a subsequent adjustment could be executed 
if the parties had agreed that it should be, and 
he lett tbe point open. Though it is unnecessary 
and perhaps improper for a Court to amend tbe 
decree whenever an adjustment is recorded, yet 
it is clear that every such adjustment does in 
effect vary tbo decree: see 20 N. L. R. 122.’^ 

(8) More recently, in 1939. the Judicial Com¬ 
mittee again considered tbe matter in 14 Luck. 
192.* In repelling tbe argument that tbe original 
decree cannot be altered or varied by tbe parties 
even with the sanction of tbe Court and that in 
any case mere consent of tbe parties cannot 
confer such a jurisdiction on the executing Court, 
their Lordships remarked : 

“This line of rcaeoning is not without support from 
other decisions of Indian High Courts though authority 
and practice to tbe contrary is also to be found. On this 
difl5cuU and important question their Lordships are not 
in agreement with tbe view taken by tbe Chief Court. 
They do not consider that it takes sufficient account of 
tbe facts that tbe Code contains no general restriction 
of tbe parties’ liberty of contract with reference to tbeic 
rights and obligations under the decree and that if they 
do contract upon terms which have reference to and 
affect tbe execution, discharge or satisfaction of the 
decree, tbe provisions of S. 47 involve that questions 
relating to such terms may fall to be determined by the 
executing Court.... If it appears to the Court, acting 
under 8. 47, that the true effect of the agreement was 
to discharge tbe decree forthwith in consideration of 
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certain promi'es bv tlie debtor, then no doubt tbc Court 
will not Liive occasion to enfore*’ the agreement in eit- 
cution proceeding.', but will leave ibe creditor to bring 
a ijtpanite ?iiit up^n the contract. If. on llicctber band, 
the agreement i? iiitende’d to govern tlie liability of Ibe 
debtor under iLe decree and to have efiect upon tbe 
time or manner of it? enforcement. i» i- a rnatlec to be 
dealt witli under S 47. In 5ucb a ca=e to say Ibnt tbe 
creditor ma\ perbap? have a separate suit is to misread 
the Code, wbicb by rcijuiring all -iicb matters to be 
dealt with in exeeutioii»disclO'fs a broader view of tbe 
scope and function^ r.f an exicuting Court. Tiieir Lord- 
«''c in_Rgrceme!it with tbe st-.toment in -Al All. 
•'"'■i at p. d'.) that ‘in numorous cas-.sacompromi.se 
between tbe decree-holder and tbe jodgnieul-dibtor 
entered i^toilltbecollr^cofexccl!ton priceed-ng-. which 
was duly recorded, Las be--n enforced’ and they arc not 
ot opinion that tbe practice, which is both widc-'pread 
and inveterate, is contrary to tbe Code.” 

|We are, (herefore, of opinion that it was open 
to (be parties to the decree in this esse to agree 
tijat tbe decree .sboiild he executed by placing 
Megbraj in i.osfession and that tbe executing 
Court therefore had jurisdiction to place him in 
possession. 

td] Tbe point has been taken that when the 
retifion of compromise t\a 9 filed in the execut- 
Jug Court on 4th February l9il. then under o. 21 , 
B. 2, Civil r. C. tbe Court had no option but to 
record that tbe decree had been satisfied. The 
Court might have recorded satisfaction on 4 th 
February 1941; but before it dealt with the appli. 
cation the deciee-bolder objected to tbe recording 
satisfaction, and tbe Court was therefore cor- 
rect in omju.ring whether the decree bad been 
at .hed. aeree with the view taken in I.L R. 
U942 Boin. that there is nothing in o 21 

Withdraw. 

kelore tbf. ' application for adjustment 

in bv tim ^ ^ been put 

decree as the 

ti.Q u- ^T'Sted, whatever happens between 

i^ig of h? application and the lecord- 

“g of the adjustment. We see no reason wbv 

"ill be roslotcd Court 

Lie rosioicd. Counsel's fee Rs. lOO 

I^G.D, . , „ 

Appeal allou'cd. 

* t!iv 

f'UOGI C. J, AND HiimYATOLLIH J 
(^a'lpitlrao lageshuar Udkoji and others 

from'orJerot^E%la 30-7-1946. 

=.PrL‘llatc powovshN^Z/ut 


(a) C. P. Municipalities Act (2 [II] of 1922), 
S. 66 ( 1 ) (k)—Assessment on agricultural lands. 

Lands lying witliin tbe municipal limits must pay 
tbe general wntcr-rnte under S. 66 (1) (k) and the 
byelaws (btreunder irrcsp<-ctive of whether the water ig 
used by the necupior or not. Tbe fact that the lands 
are agricultural and alrtady asses!=ed to land revenue 
does not malci; any differc-nce as tbe Municipalities Act 
contains no prohibition against doable taxation and the 
present use ot ilio lands for agricultural purpose docs 
not e.'clmw use of the land for domestic purpose or 
consumption of water for a domestic purp'ise’ 

[Paras 3, 4,5&63 

(b) C. P. Municipalities Act (2 [11] of 1922) 

S. 66 (1) (k)—Assessment on well. ' 

There can be no assessment of water rate only on a 
well under S. 06 (1) (k) and tbe byelaws thereunder but 
where a piece cf land contains a well and by reason of 
that well an increase in value of tbe land results, 
assessment can be made on tbe land taking into account 
the increased value of tbe land due to tbe well. 

7J 

C « C P. Municipalities Act (2 [II] of 1922), 
66 ( 1 ) (a) — Assessment on agricultural lands. 
Agriciiliunii lands lying within the municipal limits 
and already us.^essed to land revenue or rent under the 
C P. Land Revenue Act «re liable to be assessed to 
municipal tuxes under S. 66 (1) fa); 37 Cal. 697, 
lid. cn\ 20 K. L. .1. 2J8 and 25 Mad, 627, Disting. 

c r, Municipalities Act (2 (II] oPl922h 

^s. 06 (I) (a) and'81 — Recovery of tax from 
occupier. 

fbough the property tax must be assessed on the 
owner, the miinicipalily can also recover it from the 
occupier who is entitled in bU turn to recover it from 
tbe owner unless there is a contract to the contrary. 

/-, . , [Para 9] 

Cases referred :— 

^0'"* 667 : 27 A. I. R. 1940 
Bom. 269 : 190 1. C 249, Brahmin Mitra Co-operative 

9 ^ ^ Municipality of Ahmedabad. 

’ T’ ’^^ ^ ^^35 Nag. 224, Seoni Municipality 

V. Firm Sbeodayal Jacannatb. 

<39i I-L R. (1939) Nag. 330 : 25 A. I. R. 1938 
ag. 466 : I7s I. C. 75-5, Dr. Laxmun Wasiideo 
^^^'-•‘''C'pa! Committee, Nagpur. 

"cL Kesbeorao Gopalrao Buly v. 

k / a,T Committee. Nagpur. 

e' l’?n Alexander Allan. 

6_ 10) 37 Cab 697 ; 6 I. C. 410, Mabadeo Aon v. 

M Howrah Municipality. 

A. (r. Idhojv, R. Indurkari and B. R. Handle- 

T> ^ 5, respectively* 

if A. Padhye^for Non-applicant. 

Order.— ThesQ are two references made by 
0 bxtra Assistant Commissioner with revenue 
appmiate powers, Nagpur, under S. 83 (2), 

• . Municipalities Act. References cover 

lour separate questions arising out of the assess- 
meut of water rate and property tax. It is con- 

separately. 

lib regard to the water rate the ques- 

'a?I 

pal limits lands lying within munici- 

be i Revenue Act are liable to 

MuniciDalbilc a / clause (k) of 8. 66, C. P- 

(2) Whr-ibpr5^ bye-lawB thereunder and 

individufil? h t belonging to tbe private 

iMiMdMls but used by the public wilhiu the muni- 
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-dpal limits is liable to be assessed with water rate 
under the above provisions. 

The 6rsli question as framed is a limited one, 
bufc the arguments ranged over a considerable 
■field involving adjudication on facts. It was 
pointed out to the learned counsel that the refer, 
•ence does not involve any adjudication on facts, 
and the question is, therefore, considered purely 
as a matter of law irrespective of facts or equity 
involved in any particular case. 

[3] The power to assess water-rate is claim¬ 
ed by the municipality by virtue of S. 66 (l), 
clause (k) which reads thus: 

‘‘A comiDittee may, from time to time, and subject 
to the provisions of this chapter, impose in the whole 
•or in any part of the municipality any of the following 

taxes, for the purposes of this Act, namely. 

'tk) a water-rate, where water is supplied by the com- 




"if 

!!■ 




mittne." 

At the outset, an argument was advanced that 
the assessment of water-rate is dependent upon 
the supply of water by the Committee, and 
admittedly as these agricultural lands are not 
teceiving a supply of water from the munici* 
pality they cannot be assessed to the general 
water-rate. The assessment of water-rate is not 
dependent upon the consumption of the water by 
the assessee but upon the supply of water by the 
municipality in the area under its administra- 
•tion. Under S. 60 (l) (k) the municipality is 
■under a duty of providing a supply of water 
proper and sufficient to prevent danger to the 
health of the inhabitants and their domestic 
cattle. Where the municipality fulfils its siatu- 
■tory duties rules have been framed to enable it 
to collect water-rate from the public. Under the 
rules framed under this section, it has been 
provided inUralia that water-rate is assessable 
-even on every building or land which may not 
be provided a supply from the municipal water- 
works but which is situated within 200 yards 
from a public water standard or main pipe. 
"Where the building or land is rented the amount of 
water-rate is calculated on the basis of a schedule 
given in the Rules, and where the building or 
land is not rented but is occupied by the owner 
himself it is calculated on the annual letting 
value. It is admitted by the assessees that the 
water standards or main pipes are situated 
within 200 yards of their lands. They, however, 
•contend that they are not liable to the water- 
rate because (a) the land is agricultural land 
and (b) they do not take any water from the 
main pipes. The question of not taking water 
from the main pipes was considered in I. L. R. 
(1940) Bom. 667^ by Beaumont C. J. and the 
maBoning there is applicable here also. It makes 
no* difference whether water is taken or not 
40 long as the water-main-pipe or standard is 
ionnd within 200 yards of the land in question. 


The words “where water is supplied by the 
committee” do uot refer to supply of water to 
individuals but refer to committevs which have 
undertaken the supply of water to the areas con- 
trolled by them. A comparison of the other 
clausis of this section shows this cleiirly. The 
learned counsel for the assessees questioned the 
wisdom of charging a tax from persona who do 
not avail themselves of the privilege but it may 
be jwinted out that it is not possible to consider 
the policy underlying the rules because so long 
as the rules are intia vires the question of policy 
cannot be considered. It was held in A. l. R. 
1935 Nag. 221^ by one of us that the rules form 
part of the statute and they aro as uuquestiona. 
bio on the ground of policy as the statute itself. 
In our opinion, therefore, lands lying within the 
municipal limits which are within 200 yards of a 
water standard or main pipe must pay the! 
general water-rate irrespective of whether the' 
water is uspd by the occupier or not. Since the 
municipality is under a statutory obligation to 
supply water and is com]>elIed to embark upon 
an expensive venture, there is nothing prima 
facie unfair in its claim for ii contribution in 
the shape of a general water-rate from all 
the owners of buildings or lands to whom 
water is made available whether they take it or 
not. 

[4] The next question is: Is there any differ¬ 
ence because these lands are agriculiural lands 
and are already assessed to land revenue ? It 
was urged that this would amount to double 
taxation. This contention bas no force, as the 
Municipalities Act contemplates the levy of 
taxes on properties which are already paying 
other taxes and contains no prohibition against 
double taxation. The contention founded upon 
these lands being agricultural has some plausi¬ 
bility but as will be shown presently there is 
little force in it. Under the rules, water-rate is 
assessable only if the main pipe is situated with¬ 
in 200 yards of assessee's land and the oxpres- 
sion "main pipe” has been defined as meaning 
any municipal pipe from which connections can 
be allowed for private consumers for domestic 
purposes or for other public purposes. The ques- 
tion need not be considered from the point of 
view of public purpose as ex hypoihest the 
lands, though agricultural, are private property. 
It is argued that agriculture cannot be described 
as a domestic purpose. In support l. L. R. (1939) 
Nag. 330* is cited. The words ‘‘domestic pur. 
pose” were defined by one of us in this case, and 
it was held that the true test was whether or 
not the water was used for a purpose which 
could be described as “domestic." The word 
“domestic" ordinarily means pertaining to one’s 
home or one’s household or family. Now water 
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used for agricultural purpose, i.e., for irrigating 
the land, can hardly be called water used for 
domestic purpose. 

[5] On this view, it would appear to follow 
that neither the owner of the agricultural land 
is entitled to the supply of water from the main 
pipe nor can tbo municipal committee be com. 
pelled to supply water so that the presence of 
the main pipe within the specified area would 
have no legal significance. The contention so 
formulated, plausible as it looks, involves the 
fallacious assumption that there could be no 
supply, even potentially, for domestic purpose. 
If the owner of the land were to build a farm 
house for his residence on the farm, he would 
be entitled to ask for water supply to the 
farm bouse, i e., for domestic consumption. It 
must also be presumed 'prima facie that all 
vacant lands lying within the limits of the 
municipality are potentially building sites. It is 
also on this presumption that tbo owners of vacant 
lands may be made liable to pay the general 
water-rate irrespective of the use to which the 
land 19 put, provided the land is situated as the 
rules lay down. It is not the actual use but the 
potential use that is material for consideration in 
construing the rule relating to the general water- 
rate. The present use of the land for agricultural 
purpose does not eschew use of the land for do- 
jmestic purpose or consumption of water for a 
domestic purpose. The rule is meant to enable 
the water rate to be assessed, and the use of the 
words domestic purpose" in a definition clause 
^es not introduce any exception in favour of 
^rsons who are not, for the time being, using 
y water for domestic purposes; and if a water 

stated distance, assessment can take place on the 
assumption that n connection for water for do- 
mestic purposes is not entirely precluded. 

an elm ‘>>“'8 is 

an esemptioa in respect of the conservancy cess 

so also there ought to be an exemption in res 

[»ct of water-rate when the land is used csclu 

s.voly for agricultural purposes. The argumeni 

IS based upon rules framed under s. 66 (l)^cl (h) 

Mun^pahnes Act There a note is appetS 

to ttese rules which reads as under; 

«. Wedo =0t seelt ftaS “ K 

rrovincial Government has cho«!Pn in • ’ 
exemption in respect oflo ~ 
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Nor can we read the exemption into rules whera 
no such e.xemption is specifically stated. Further 
if Provincial Government exempts one and not 
the other it must be presumed that the discrimi- 
nation was intentional. It is not competent to 
any Court to assume that the Legislature or 
legislative authority made a mistake, there 
being a strong presumption that the Parliament 
does not make mistakes. No provision which is 
not in the statute can be implied to remedy an 
omission, in the absence of any ground for 
thinking that such a course is necessary to carry 
out the intention of Parliament. {See Halsbury’s 
Laws of England, Vo].31, p. 497 . Hailsham Edi. 
tion.) The same rule must apply to any legisla. 
tive body, authority or agency. In the present 
case the omission could not be a mistake, for 
the reason that water-rate unlike conservancy 
cess is not a service tax. This is clear from the 
wording of cIs. (h) and (k) of S. 66. Munici- 
palities Act: latrine or conservancy tax is "pay¬ 
able by an occupier, upon private latrines'* 
whereas water-rate is payable "where water is 
supplied by the Committee". The water-rate is- 
not limited to any occupier. The fact is that for 
supply of water the municipal committee has 
to incur capital expenditure for providing water 
supply to the town as a whole, whereas in the 
case of latrine tax it has only to maintain a 
conservancy staff according to the extent of the 
demand for scavenging. We would, therefore, 
answer the first question in the affirmative. 

[7] The second question is whether, under the 
above provisions, water-rate can be assessed on 
a private w’ell within the municipal limits belong- 
^ ^ private individual but used by the 
public? We have examined cases which have 
een sent to us along with these references, but 
we ave not been able to find a case in which 
assessment was entirely on a well. Now, the 
assessment for water-rate follows a schedule 
ased ^on the annual letting value of the pro- 
perty. The annual value of the property will 
certainly be fixed taking into account the existenco 
0 a ^eil on the land. The existence of a well 
incieases the value of the property and oonse- 

\ ^ ^ ^Qr^ual letting value. In assessing 

there may be an indirect assess- 

Wa well but that appears permissible. 

haa found any ease in which there baft 

been an as^ssment only on a well. Our answer, 

f’ be that 

rea^n ofS a well and by" 

assessment p ^ ’“Crease m value results, 

inerfiflo A faking into account the 

increased value of the land due to the well. 

with fho 1 questions are connected 

tion 
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“(1) Whether agricultural lande lying ^vithin the 
municipal limits of Nagpur, and already assessed to the 
land revenue or rent under the C. P. Land Revenue 
Act. are liable to be assessed to municipal taxes under 
S. 66 (1) (a) of the Municipal Act ?" 

We have already indicated that there is no pro¬ 
hibition against double taxation in the Munici¬ 
pal Act. The power to levy property tax is 
provided in S. 66 (ll (a) and it does not in terms 
make any distinction between, agricultural and 
non-agrioultural lands. It is argued that the 
words “a tax payable by the owners of the 
building or land situated within the limits of the 
municipality” indicate that the land must be 
either part and parcel of a building, or at any 
rate, a building site. It is said that the term 
‘land’ must be interpreted as excluding agricul¬ 
tural lands. Reliance is placed on 20 N. L. J. 
238.* That case has no bearing upon this matter. 
There is no warrant for putting such a restricted 
meaning upon the term "land.” It is to be 
noticed that in some municipalities agricultural 
land is exempted by a speciOc provision of law. 
Thus we find that in the Local Government 
Act. 1929 (19 Geo. V, Chap. 17) S. 67, relief is 
given in respect of the valuation by providing 
in 8ub-8. ( 2 ) that 

'‘for the purposes of valuation lists in force at the 
appointi'd day, agricultural land and agricultural buUd» 
ingB shall be deemed to have DO rateable value.” 

Similarly, as we find that in 25 Mad. 627^ at 
p. 629 under a Madras statute lands which were 
solely used for agricultural purposes were 
• exempt from taxation by reason of a special 
provision. However, in 37 cal. 697® it was held 
that the word “holding” in the Bengal Municipal 
Act of 1894 was wide enough to cover arable 
land which was liable to to assessed under the 
provisions of the Calcutta Act. In that case it 
was argued that the Legislature must have con¬ 
templated municipal taxation only in respect of 
some sort of habitation and residence and 
therefore, purely agricultural holdings were 
outside the scope of the Act. In interpreting the 
language of the statute, their Lordships nega¬ 
tived this contention and said that in the ab¬ 
sence of any qualifying words used in the 
statute they must give the words of the statute 
their plain meaning. The word “land” must, 
therefore, be construed in its widest sense. Land 
does not cease to he land because it is pat to 
agricultural use. The proximity of the word 
“building" does not place any restraint upon 
the generality of the meaning of the word 
“land.” In the Act before us, we find that the 
language admits of no limitation and, therefore, 
we are of the view that agricultural lands are 
liable to be assessed to municipal taxes under 
B. 66 (1) if they lie within the municipal limits. 

[9] The next question is *. 
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‘‘{2) When the land is in possession of Iho lessee, is 
lessee not primarily liable to pay the tax, or can (bo 
Muoicipai Committee recover the tax from the owner 
or the bolder of Ibo laud when be is not in actual 
possession of tbo laud ?' 

So far as collection of the tax is concerned, S, 81, 
C.P.Municiinlities Act, gives a complete answer 
because under that section any tax or sum levi¬ 
able under this Act from the owner may be 
recovered from the occupier and in such a case 
occupier shall, in the absence of any contract to 
the contrary, he entitled to recover the same 
from the owner and may deduct the same from 
any rent then or thereafter due by him to the 
owner. The prop^erty tax is really leviable from 
the owner who should be assessed as the words 
of S. 66 (i) (a) and the rules made thereunder 
clearly show'. The answer to this question, 
therefore, would be that though tbo tax must be 
assessed on the owner, the Municipality can 
also recover it from the occupier who is entitled 
in his turn to recover it from the owner unless 
there is a contract to the contrary. There will 
be no order as to costs. 

npr. Answered accordingly. 


A. I. R. (35) 1948 Nagpur 41 [C. N. U.] 
Grille C. J. and Hidatatdllah J. 

Alafkhan and another — Plaintiffs — 
A-pv^llants v. Kurlankhan and others — 
Defendants — Pespondents. 

T,etters Patent Appeal No. 8 of 1942, Decided on 
30-9-1946, liom judgment of Stone C. J., D/- 
10-4-1942, in S. A. No. 494 of 1940. 

(a) Limitaiion Act (1908), S. 3-Appellate Court’s 
power to dismiss suit iuo violu — Civil P. C. (1908), 
0.41, R. 33. 

Where iu an appeal by tbc plaintiff against a partial 
decree the suit appears to be patently lime-barred and 
(be point can be decided without any evidence being 
taken, it is the duty of the appellate Court to take 
judicial notice of the law and to dismiss the whole suit 
even ibougb the defendanis have not appealed against 
the decree : Case law discussed. [Para IG] 

Annotation: (’42-Ccm.) T im. Act, S. 3 N. 18 Ft. C. 

“ (b) Limitation Act (1908), S. 3-Duty of Court to 
act suo motu. 

The Act lajs a duty upon Courts lo act 5wo moiu m 
all cases where the suit is insliluttd beyond the statu¬ 
tory period and the fact that the parlies may have 
thought diOerenlly or may not have noticed the point 
docs not mako the slightest diBerence. [Para 14] 

Annotation: ('42-Com.) Lim. Act, S. 3 N. 2. 

Cases referred :— 

1. (’36) 60 Bom. 1027 : 23 A. I. R. 1936 Bom. 363 : 
165 I. C. 672, Manubbai Chunilal v. General Accident 
Fite & Life Assurance Corporation Ltd. 

2 (’28) 56 Cal. 154 : 15 A. I. R. 1928 Cal. 204 : 109 
I. C. 752, Durga Priya Chowdbury v. Durga Pada 

3^(^41) I. L. R. (1941) 65 Bom, 202 : 28 A. I. R. 1941 
P. C. 6 :1. L. B. (1941) Kar. P. C. 11 : 67 I. A. 416 : 
193 I. C. 225 (P. C.), General Accident Fire and Life 
Affurence Corporation Ltd. v. Janmahomed Abdul 
Rahim, 


Alafrhan V. Kdrbankhan 
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4. ('35) 57 All. 242 : 22 A. I. li. lf»35 P, C. 85 : G2 
I. A. 80: 155 I. C. 205 il*. C.), Maqbul Abnmd \. 
Onknr I’ralap Kiirnin 

5. ’^ l)'' Poiii. .535, |)atiii V, Kfi'ai. 

6. -m) 15 All. 123, Ahmud All v. '\Vaii= Hu?Rin. 

7. (;91) 13 All 300: l^s I. A. 55: C S>ir. U {P. C), 
Tt.aji 11,If N'lMiii Sitifli V. Bba'.'w.iiit Knar. 

8. (-12) 8 N. L. li, 174 : 17 I. C. C:W, (hxm-sh D.as v. 
Ml. Nimbi. 

9. C44I I, h I!. (19)4) Nafj. 419 : .31 A. I. li 1914 
Na:^. 145 : 217 1. C. 295, Gniatii -gb v. NulLu Kam 

Krif:liiin 

10. (’09) 5 N. L. ];. 50 ; 2 I. C. 229, Chanarallwn v. 
•Maru'i. 

11. (‘90) 12 All, 4C1 (F.B.), Bccbi v. Ab=an Vllab 
Kliuo. 

12. {’30} 53 Ma'l. S81 : 17 A. I. P. 1930 Mad. 801 : 
127 1. C C24 U’.U,), SiibrauiaijiR Cbeltiar v. Hinnani- 

Dial. 

13. {'44) I. L. li. (lOil) Mad. 147 : 30 A. I. K. 1913 
Mad. C9s : 209 I. C. 179 (V. D.), Venkata liao v. 
>i't)';ii)iira>nnauiujtby, 

li S. J.hi’Ar — for Artellants. 

~~ bn- lic.^rondcDU 

G and /, rtsptit vtl\, 

Judgment—Tliis is a Lc-ttc-is Patent Appeal 
from a jndydicut of Slcro C. J.. in Second apjaal 
NO. 491 of 1910 decided on lOlb April 1942. The 
suit out of which this appial arises was brought 
by two plaintiffs who were the sons of one Abdul 
v'ubab (also called Aboo) against seven dtfen. 
dants. the first five of whom were the le^al 
representatives of one iloulvi iMunawar Khan 
and the last two the legal representatives of one 
MunsLi Mohnnimad Azimullah Kban On 29th 
Septemler 1915, Munawnr Khan was appointed 
by the JJistijct Judge, Saugor, guardian of the 
property of the plaiuiiffa who were then minors 
and Azimulla Kban whs his surety in the sum’ 
of Rs. 4000 and both the guardian and the surety 
tuveciitfad a bond which is Ex. i'.5 in the case. 

t2l The suit was filed on istli June WoD on 
the bond, which was assigaea by the District 

I'laiiitilison 16-6-1930 under 

^sedthatMnnawariaan was placed rcLaS 

cIaimeTthafr'‘'“ 

la lined that this pioperty should be returned 
bea^^kd tltifcndants l to 5 should 

ag«.. st defendants e'and fS ™■e“the^e‘'l 
roiuesontatives of .be su.e," De at 

u.u ,an of ,be plaint,fls alter 
J>Iunawar Kban in 1924 . * 

W Defendants 1 to 5 denied liability. Defen 
auL e and 7 sa.d that Azimulla Khan bad died 

0 b n'", ““ be deem d 

to he d,sebarged f.-om bis liability’ „nder“he 
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bond. They further said that after Munawar 
Khan’s death in 1924 Mt. Asha Bi (defendants) 
was appointed guardian of the property of the 
minors, and that this also resulted in the dig. 
charge of the surety. These defendants also 
pleaded that the suit was barred as not having 
been brought within the requisite period required 
by law. Defendants 2, 3 and 4 pleaded that they 
were not liable to render accounts as accounts 
had already been explained and further that 
there weiono asjc^ts of the deceased Munawar 
in tbeir bands; nor had they any property 
belonging to the minors. They also pleaded that 
the suit was barred under the Limitation Act. 

[4] The trial Court decided on the authority 

of 60 Bom. 1027^ that the suit was within time. 

It further decided on the authority of 55 cal, 

I5r that the death of the surety did not make 

any difference to the liability arising under the 

continuing guarantee indicated by the terms of 

the bond, Ex. l’-5. Since the bond itself made a 

mention of the legal representatives of the 

smety it was held that it formed an exception 

to the rule contained in S. 1 . 31 , Contract Act. 

The learned trial Judgo, therefore, pas.«ed a preli. 

ininary decree against all the defendanta and 
ordered : 

In the procfcdiuRs bereafier (he ^ates of death of 
iMunawarkban and Azimulla Kban shall have to be 

^^*’‘** have to be found out as to 
w lat ilunawarkhao received in resp-ct of the property 
0 ‘e plaintiffs and what expenses lieincu'rednndwbat 
money or property he (Munawarkban) failed to account 
tor or spent or disposed of in contravention of the 
orc ers of or without the sanction of the District .lodge. 

er doiDg all iLis the liability of Munawarkban can 
bo deic-miDcd. It would os useful to find out tlie 
liability of .\ unawarkhnn before the death of M Azimulla 

ivlmn and the liability iocurred afto- his (U. Azimulla- 
l>uan s) death.” 

[5] I’rom this judgment and decree only 
oeteudants G and 7 appealed. The other defen- 
dants did not appeal. The learned Additional 
Distnct Judge held that the plaintiffs were 
cntuled to recover the property left to them 
lougb he held that the plaictifig were Dot 
entitled to have the accounts explained to them 
masmuch as such accounts wore periodically 
hied before the District Judge. He also held on 
the authority of 60 Bom. 1027.^ that the suit was 
not barred by limitation but was within time. 

[C] The learned appellate Judge, therefore, 
set aside the decree for accounts parsed by the 
Uurt of first instance against defendants 6 and 
. and be also extended the benefit of his judg¬ 
ment and decree to the remaining defendants 1 

defendants had not 
fulther ordered 

of iho Vl i-r the determination 

of ilifi ^ defendants for the return 
he property which was in the hands of 
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Munawar Khan at the time o( hie death. No 
specific mention was made ns to the liability of 
defendants G and 7 but it would bo correct 
to assume that their responsibility was also to 
be determined. 

[ 7 ] The plaintiffs alone appealed against this 
judgment and decree. The learned counsel for 
the appellants a’^ipended a note to his memo¬ 
randum of second npi>eal which reads thus: 

‘'The appel'anls do not object to the order of renmnd 
as in fact it is only sending back the case for final 
decree proceedings. In any caiC the appellants arc not 
aggreived by the order of remand.” 

The note is somewhat inaccurate inasmuch as 
the case was not sent'for final decree proceedings 
but was sent for the trial of an entirely new 
issue which had not been decided by the trial 
Judge but which perhaps arose upon a true 
construction of the plaint and the pleadings in 
the case. That issue was whether defendants l 
to 5 were liable to return anjp property which 


dated 25 . 3104 ?, could not consider whether the 
suit was liable to bo dismissed on (lie point of 
limitation. It was also pointed out that tho 
decree of tho first appellate Court could not bo 
set aside as these defendants had not appealed 
against that decree. 

[ 11 ] Wo say (with all due respect) that tho 
somewhat unusual coiu'sc adopted hy the learned 
Chief Justice in first dismissing tho appeal by 
an order and then proceeding to judgment on 
the merits of tbo question of limitation, has 
caused a certain amount of difiiculty. Ihc learn, 
ed Chief Justice decided in his judgment dated 
10th April 1912 that the suit was ex fade time- 
barred in view of the reversing decision of their 
Lordships Of the Privy Council in L L. R. (I04l) 
65 Bom. 202,^ in the very case on which tbo two 
lower Courts had relied. The learned Chief 
Justice dismissed the suit as against defendants G 
and 7 on the authority of the Privy Council case 
referred to here. He. however, held that the 


MuDwar Kban ttigbt hava had in bis bands at 
the time of his death and which belonged to the 
’ then infants (plaintiffs) On reading the grounds 
of appeal, it is apparent that the grievance of the 
plaintiff’s was that the decree against defendants! 
to 5 was set aside without any appeal on their 
part, that defendants 6 and 7 were discharged 
from all liability to account and that there was 
no direction that the enquiry ordered by the 
first appellate Court was also to be directed against 
defendants C and 7. 

(8) The case was beard by Stone C. J., who 
passed an oider on 25-3-1942 dismissing the 
appeal. It is convenient to reproduce it in 
extenso here. 

"25-3.42. ORDER. 

The appeal fails becaufc (whatever may be the result 
of argument on tho grounds of appeal) of the limitation 
point. That wentin lavourofthe appellanlsin the lower 
Court. The lower Court followed CO Bom. 1027.1 That 
decision bns since been overruled by the Privy Council in 
I.L.R. U941)Bom. 202.* As a consequence the claim 
should have been dismissed as out of lime. In all the 
• oircumslaocea, costs in this Court are not pressed for and 
^tbo appeal ia OiBinissed; no Older as to cosl^. The suit 
would appear to have to be oismissed as time barred. 
Adjourned to Tuesday morning next for counsel to 

consider the position. 

Sd/- Gilbert Stone, Chief Justice. 

[9l The learned Chief Justice then heard 
arguments in the appeal on the point as to 
whether the appeal or the entire claim should 
be dismissed and pronounced a judgment on 
10-4.1942 at the same time granting leave to Ihe 
appellants to file an appeal under the Letters 
Patent. 

[lo] At the hearing on 26-8.1912, the learned 
counsel for the appellants prayed for permisson 
to withdraw their apjieal. That application is on 
record. It is now argued that the learned Chief 
Justice, having dismissed the appeal by bis order 


effect of the order of the Additional District 
Judge was to set aside the decree and order a 
retrial and that the trial was of a new issue and 
one which might aftect defendants 1 to 5 and 
might affect also defendants G and 7. ■Whether 
it would affect defendants G and 7 depended 
upon the bond and the limitation. The learued 
Chief Justice commented upon these questions 
and said: 

“It is now cleat that because of limitation they cannot 
be successfully 

ami be fuilbor held that tbo question of limita- 
tion was not concluded but was open. This is 

apparent from the following sentence : 

"I am nccori^ingly of the opinion, on tic s[>ccial facts 
licre pve?cn», ibat ibe question of linjitation is not con¬ 
cluded but is open.’* 

[12J It is obvious from this that tbo learned 
Chief Justice upheld the order of remand upon 
the grounds on which remand was ordered by 
the learned Additional District Judge. But he 
dismissed the entire suit against defendants 0 
and 7 on the point of limitation. 

[ 13 ] The learned counsel for the appellants 
contends that defendants C and 7 (respondents 
here) have been enabled to get a decision in 
tbeir favour without filing an appeal in the 
case. His contention is. that s. 3, Limitation Act 
does not apply after a decree has been passed 
unless the decree is clalhngcd by way of an 
appeal and in this case there was no appeal 
against the decision of the first appellate Court, 
by defendants C and 7. He argued that the 
learned Chief Justice could not either suo mom 
or on objection by the respondents invoke S. 8, 
Limitation Act and dismiss the suit against 
these defendants and thus nullify a decree which 
had noi been challenged. He also contended 
that the learned Chief Justice could not pro- 
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nouDce any opinion on the question as the 
matter ■was not open for consideration after the 
counsel for the appellants had withdrawn the 
appeal and the learned Chief Justice had dis¬ 
missed the appeal by bis order dated 25th March 
1942, The last point does not arise as the order 
dated 25th March 1942 expressly reserved the 
consideration of the question of limitation, 

[14] It is obvious that defendants C and 7 
bad succeeded in their appeal in so far as the 
taking of accounts was concerned and they 
could not appeal on ihe point. The point of 
limitation was decided against them and they 
could have appealed if they had chosen to do 
so. The question is not one of the rights of the 
parties but of the duties and powers of Courts. 
In S, 3, Limitation Act it is provided that: 

"Subject to the provisions conWined in Ss. 4 to 25 
(iedusive). every suit instituted . . , after the period of 
limitation .... shall be dismissed, although limitation 
has not been set up as a defence.” 

This section was considered by the Judicial 
Committee in 67 all, 242^ and their Lordships 
said: 


In Ibeir Lordships’ opinion it is impossible to hoi 
that in a matter which is governed bv the Act, an Ac 
vhich 30 some limited respect gives the Court a statu 
tory discretion, there can be implied in the Court, out 
side the limits of ihe Act, a general discretion t 
dispense with its provisions. It is to be noted that tlii 
view IS supported by the fact that S. 3 of the Act i 
peremptory aud that the duty of tire Court is to notie 
the Ae and give cfTcct to it. even though it is no 
referred to in llic pleadings.” 

The logical result of this observation is that ih 
Act ays a duty upon Courts to Act sho moti 
m all cases where the suit is instituted beyonc 
the statutory period and that the fact tba: 
parties may have thought differently or mav 
not have noticed the ix)int. does not make th' 
slightest diOorence. 

[15] It was argued that this may be true 
while the suit lasted but once a decree had 
been passed it became absolute and the appel. 
late Court could not take action unless the party 
dvcisely affected filed an appeal against the 
judgment and decree passed in the suit In 

taken but these cases were distinguished in 

Im itatiou was not patent upon the proceedings 

fl^on of fto 

I’-,p04 tueir Lordships said: 

to the award was apparenllv not 

Judges »ete bound lo lake judicial notice of it." ‘ 
The cases in s Eom. 536* and 16 iLL. 123 « were 
BO M owed in 8 N. L. R. 174 * at p. 176 and bat 
of limitation was held to be fatal even though 


the benefit went to a defendant who had not 
appealed. Stanyon A. J. C. said: 

“The plaiDtif! has now made this second appeal, and 
the only ground which is, and can be, urged on bia 
behalf is that, upon (be appeal of the plaintiff as to a 
part of his claim which had been dismissed, the lower 
appellate Court bas reversed even the partial decree 
which the appellant bad obtained, and moreover has 
done so upon a ground not raised by the defendants in 
ei'ber CcuM. On the face of it, ibis argument seems to 
carry furce, and in many cases would be irresistible. 
But that is not the position hero. The decision of the 
lower appellate Court is quite correct. The bar of 
limitation is patent upon the face of the record. There¬ 
fore S. 3, Limitation Act, 1908, applies, and the 
dismissal of the whole suit was compulsory. Even if 
0. 41, B. 33, Civil P. C., 1908, had not been in exist¬ 
ence, the application of the statutory mandate as to 
limitation could not have been avoided by applying any 
rules of pleadings.” 

Id I, L. R. 11944) Nag. 419,'* Bobdo J. said: 

“Courts have not been given power to devise their 
own technique for saving claims from the bar which 
the statutes of limitation create.” 

The statute mii^ be applied at whatever stage 
it is found applicable provided it is before a final 
order or decree is passed. In 5 N. L. R. 60,^“ • 
Skinner A. J. C. held: 

I have been asked on his behalf to treat Major 
Morris decision of tl)e questioD of limitation as final 
since it was not appealed against. I am clear, however, 
that under S. 4, Limitation Act I am bound (as held by 
a Full Bench of the Allahabad High Court in 12 AH. 

461 to take cognizance of the question of limitation, 
even if the respondent is precluded from raising it.” 

[16] In 53 Wad. and I. L. B. (1944) Mad. 

147 it bas beim pointed out that the powers of 
the appellate Court under o. 41, Er. 33 and 22 
are very wide. It is, however, not necessary to 
go to these provisions. Upto date there is no 
decree in favour of anybody. All that the Court 
has decided is to remand the case for the trial 
of a fresh issue which properly arises upon a true 
construction of the pleadings. In so far as defen¬ 
dants 6 and 7 are concerned, the suit is patently 
time barred. This point can be decided without 
any evidence being taken, and it matters hot 
w’hether these defendants have or have not 
appealed. It was, with great respect, in our% 
opinion, the duty of the learned Chief Justice to 
take judicial notice of the law and to dismiss 
the suit as against these defendants. There is no 
room for interference and the appeal must, 
therefore, fail. The appeal is dismissed with costs. 

Appeal dismissed. 
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(a) Hindu Law—Maintenance—Decree lor—Suit 
r^or variation oi amount' — Retrospective effect. 

Wlien the amount of maintenanco is fixed in a decree 
the figure of amount stands untilit is varied by a second 
decree in a separate suit brought for the purpose unless 
the original decree on the face of it provides machinery 
for its own variation. The decree-holder has a right to 
the figure fixed in the decree down to the date of the 
bringing of the suit for variation. Whatever is decided 
in the subsequent suit takes effect only from the date 
of that suit. Hence, there can bo no retrospective varia¬ 
tion of the figure either up or down : 26 A. I. R. 1939 
Nag. 249 and 27 A.LR. 1940 Nag. 163, Rel. on. 

[Para 7] 

(b) Hindu Law — Maintenance decree — Subse- 
■quent partition- Right oi decree-holder to proceed 
against family estate. 

Once the maintenance is fixed and a charge declared, 
whether by a decree or otherwise, a floaliog charge over 
the property is created which ictystallises month by 
month as each arrear falls duo and the principles which 
enable a creditor to proceed against the family estate in 
respect of a pre-partition debt in the case of crystallised 
charges apply with equal force in the case of a floating 
charge of this character. [Para 10] 

(c) Hindu Law—Widow— Maintenance—Charge 
decree—Enforceability against whole family estate 

alter partition. , , . , 

When a Hindu widow obtains a charge decree for her 
maintenance and in a subsequent partition a fair share 
of the estate is assigned to the branch of the family to 
which the widow belongs and to which alone she is en¬ 
titled under the law to look for her maintenance, the 
person who represents her husband’s branch of the 
lamily takes hU place and the other members are freed 
from further liability ; but where the partition is not 
between the widow’s branch of the family and the others 
but between the others infer sc the widow's right to 
bave the charge on the whole family estate is not 
affected : 31 A.I.R. 1944 Bom. 235 and 26 A.I.R. 1939 
Mad. 781 (F.B). Disting. [Paras 14 and 15] 

(d) Contract Act (1872), S. 43 — Decree charging 
number of properties—Right of decree-holder to pro¬ 
ceed against any item—T. P. Act (1682), S. 60. 

Where there is a decree charging a number of pro¬ 
perties, the charge-holder can proceed to enforce his 
charge against any item of property he pleases, whether 
the charge be divisible or indivisible. [Para 12] 

(e) Hindu Law — Maintenance decree — Suit for 
reduction of amount — Relevant considerations — 
Sale of property in execution of maintenance decree. 

When a snit asks for reduction of the amount fixed 
in a maiotenance decree the plaintiff must prove sub¬ 
stantial alteration in the fortunes of the family. The 
-fact of the sale of some of the properties, in execution 
of the mainteoance decree resulting in a loss of income 
is not a relevant consideration, the dimioution beiog 
due to the plaintiff’s default in not paying the main¬ 
tenance charges : 8 Mad. 94 and 24 Bom. 386, Rel. on. 

[Paras 8 and 31] 

(i) Civil P. C. (1908), 0. 7, R. 18 — Production of 
account books at late stage. 

Where inasuitfor reduction of amount fixed ina main¬ 
tenance decree the account books are not mentioned in 
the list of reliance and to copies of the relevant entries 
of the books are filed with the plaint, the production of 
the original account books notforrelreshing the memory 
of a witness but lot proving them would not justify 
their admission, at a late elate: 16 A.I.R. 1928 P.C. 80, 
Dieting. [Paras 24 and 25) 

Annotation : ('44-Com.) C. P. C., 0. 7, R, 18 Note 2 
PI. 1. 
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Q. R. Mudholkar for No. 1 (a) and 1 (b) and 
K. S. Tare (for No. 3) — for Respondents. 

Judgment. — This appeal by the plaintiff 
arises out of a suit which asks that the amount 
fixed in a maintenance decree be reduced. A 
genealogical tree will bo necessary: 

TULSIRAM 


Ramesbwardas Sbaligram 

wife Kundanbai 

(Deft. 1)_ 

1 I 

Sbrinarayan Sheonarayan 

wife Godawaribai wife Savitri- 
(deft. 2) bai(Plff.) 

[2] Defendant!, Kundanbai. who died during 
the pendency of the appeal, obtained a decree 
against Sbaligram in the year 1895, This decree, 
which has been the subject-matter of much 
litigation in the family, will be found set out, 
or rather the relevant portion of it will be 
found at p. 516 of I. L. R. (1941) Nag. 613.^ It 
was unfortunately (see p. 538) construed to bo 
merely declaratory and inexecutable by the 
Court of the Judicial Commissioner in second 
Appeal NO. 665 of 1935. Accordingly Kundan. 
bai was driven to filing a succession of suits for 
recovery of the maintenance decreed to her, the 
decree having declared her right [see p. 531). 
The decree awarded her Bs. 250 a month which 
was reduced by agreement to Rs. 200 a month 

in 1916. , , 

[ 3 ] When Sbaligram died, the burden of 

maintaining Kundanbai, in accordance with the 
decree, fell on bis sons, Sbrinarayan and Sheo- 
narayan. They are said to have partitioned but 
as they made no arrangement for payment of 
Kundanbai's dues she is entitled to ignore it. In 
due course the sons died and were succeeded by 
their respective widows. 

[ 4 ] One of the numerous suits which Kundan. 
bai was forced to file came up to this Court, 
and the decision will be found in the case we 
have just cited. In the course of that suit 
Savitribai, who was a defendant, asked that the 
BS. 200 be reduced still further. The Division 
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Bend) Lclcl tlat tbo 5 iun Laving Lego 1jj:c(3 ia a 
decrcf.' coiiM not be varic-l in procei-cliv.ga 
bi'Oiighi by Knndanbai foi- tho purpose ot en¬ 
forcing the I'iglits declared to Lor by the previ¬ 
ous decree, TLiit could only be dono in a 
scpiU'iito suit (see pp. i3G and iC-7). Savitribai Las 
accordingly Iroiight tbo present suit and asks 
that the nminteuanco be reduced to rs. 50 a 
month with retrospective eOVet from 5-2-1930 
wLou tbo circumstances aie said (o bavo 
ebaagtd. Tbo suit was tiled in 19.)3. 

[ 5 ] The plaint also asks that Ibis sum be appor¬ 
tioned between Ciodavaribni and herself, and 
lliat each be made liable for half, that is for 
lis. 25 a month. The plaint also asks, somewhat 
impudently in our opinion, seeing that Kundnn- 
bai has never been paid a pie of her money un- 
less she sued for it and enforced her decrees by 
execution, that an injunetion bo issued againjt 
her restraining her from tiling any more suits 
after 5-2-1930. 


[C] The only question we have to decide h 
whether the circumstances have changed in sucl 
a way as to justify any further reduction a: 
wo bavo said the amount was reduced fron 
RS. 250 a month to rs. 200 a month by consenl 
in 1916. The lower Court 6nds that this has nol 
been proved and so dismisses the plaintiffs’suit 

[ 7 ] The law on this point baa beendealt with 

by a Division Bench in i. l. r. ( 1911 ) Nag. 437 .' 
bo far as the plaint seeks reduction with retros 
pectivo effect from 5 2-1930, that relief cannot 
according to the previous decision, be given 
The Division Bench held at p, 449 that the 
Court has to see whether the right to the figure 
stated in the plaint existed at the date when the 
cause 0 action accrued. It is true these remarks 

tL ni" maintenance, 

holder but he principle is, wo think, the same 

when the other side sues for reduction. Accord- 

mg to this decision, at p. 419 and again at pa^^e 

37 m i. L. R (1941) Nag. 513* when the figuie is 

fixed m a decree the figure stands until it is 

b ought for the purpose unless the original 
decieo on the face of it provides machinery for 
Its own variation. Therefore, dow n to the bLg. 

iio of the suit for variation the decree-holder 

basanghtto tbo figure fixed in the decree 
ollows that m such case there can be no res- 
trospective variation either up or down. What- 

leRWf ‘be subsequent suit takes 

efiect only from the date of that suit To that 

extent tie plain,iff, claim mast til ia aa^ 

[8] On the merits the plaintiff has to prove 

a aibstantial alteration in the fortunes of the 

famiij. \\e agree with the lower Court that ck 

bas act done this. One of the 


which she relies is a partition in the family 
after Sbaligram's death: see p. 449 of I. L. R. 
(1041) Nag. 437.^ When there is a partition in 
t[;e family tbo rule is that tho creditor is not 
affected in respect of a pre-partition debt, parti- 
culnrly when no provision is made for the pay. 
ment of the debt-. The creditor can, in such a 
case, enforce his claim just as if there bad been 
no pflrlition. subject only to this proviso, that 
he must join the person to whom the property 
has fallen if ho desires to proceed against that 
particular item. The rea-=on for this is that the 
father, or other representative of the family, 
ceases to represent the others after partition, 
and so tho others can no longer be reached 
through tho father or manager as before: see 
MuUu’s Hindu Law, Edn. 9, p. 337 and Mayne’s 
Hindu Law, Edn. 10 , page 438. In our opinion, 
the same rule applies when a creditor seeks to 
enforce a charge settled on the family property. 

( 9 ] It was argued that this is not so because, 
in the first place, the decree created no debt. 
Tbere was no charge until the cause of action for 
each month’s maintenance accrued. Until then 


there was only a possibility of a charge coming 
into existence. Therefore, there being no debt in 
respect of maintenance accruing after the parti* 
tion of 1916, the rule does not apply. 

[ 10 ] We are unable to agree. Once the main-i 
tonance is fix^d and a charge declared, whether 
by decree or otherwise, a floating charge over 
the property is created which crystallises month 
by month as each arrear falls due. The family 
is as much bound to take note of this at parti¬ 
tion as of any other debt, and the principles 
which enable a creditor to proceed against the 
family estate despite the partition in the case of 
crystallised charges apply with equal force in 
the case of a floating charge of this character. 

[11] It was then argued that the charge must 
he apportioned. It was said that the plaintiff is 
not in possession of all the family property so 
the charge must be divided and distributed pro¬ 
portionately over the various items of property. 
The contention was based on the assumption 
that a charge decree does not come under S. 100, 
T. P. Act. and, therefore, S. 60 which contains 
the rule of indivisibility does not apply. (S^a 
I. L. R. (1941) Nag. 513* at p. 519). As it does not 
apply, the plaintiff has a right to ask that the 
charge be apportioned; and in any case the 
Court has power to do that when it would be 
just and equitable. 


i-iij neea not consider the question 
law implicit in this contention because Judg 
have differed on this point. It is enough for 
to say that even if all that the plaintiff’s couni 
contends be true we can see no justification f 
apportionment in this case. Here we have 
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decree charging a number of properties. Whe¬ 
ther the charge be divisible or indivisible the 
'ordinary rule is that the cbarge.holder can, in 
Buch a case, proceed to ei force his charge against 
any item of property he pleases, just as he can 
against any person r\'ho is liable to him for a 
debt jointly with another. It has been held in 
mortgage cases that a mortgagee who releases 
one of several mortgagors has the right to pro¬ 
ceed against the rest for the whole debt, and the 
same rule applies if be releases part of the 
mortgaged estate. This is not only because a 
mortgage is indivisible, though that is an addi¬ 
tional consideration in mortgage cases. The 
rule is more broadly based and is to be found in 
S. 43 , Contract Act. Section 43 does not apply 
to this case any more than S. 60, Transfer of 
Property Act, but the principle is the same. 
Once it is conceded that there are charges which 
do not fall under S. 100 then it becomes necessary 
to determine the rules which govern them. In 
some cases, like decrees, there are special rules 
which apply, such as the doctrine of estoppel by 
record and the rules which govein parties and 
privies, biit over and beyond that the general 
principles set out in the Transfer of Property 
Act and in the Contract Act also apply except in 
BO far as the more special rules applicable to the 
Bpecial cases exclude them. 

(l3l Reliance was placed on I. L. R. (1944) 
Bom. 604® which holds that a widow’s claim 
for maintenance cannot be claimed personally 
against any member of the family except her 
sons. All she is entitled to is to be maintained 
out of her husband’s share in the properly. 
Accordingly, it was argued that since the parti¬ 
tion she can only claim a charge against such 
property as would have been assignable to her 
husband's share if be had been alive. Reference 
was also made to I. L. R. (1939) Mad. 877.* 

fl 4 ] In our (jpinion, neither of these cases is 
in point because in each it was possible to say 
with certainty what property would have gone 
to her husband’s share bad be been alive. The 
position in those cases can he stated thus. 

X 

I I 

A B 

widow. C 

^ Son D 

The widow c obtained a charge decree against B 
for her maintenance. Subsequent to this B, and 
O’b son D partitioned. It was held that she could 
only look for her maintenance, after the parti¬ 
tion, to the property falling to her son’s share. 
That is understandable when a fair share of the 
CBtate is assigned at the partition to the branch 
of the family to which the widow belongs, and 
to which alone she is entitled under the law to 
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look for her maiutennneo. In that event tlir 
person who represents her husband’s branch of 
the family takes his place and the other intm- 
hers are freed from further liability. Cut until 
that occurs, as the Madras Full Cencli observe 
(their remarks are in rrspcct of [repartition 
arrears for maintenance), the chan.o has to be 
on the whole family estate. 

[15] In the present case the partition was not 
between tho widow’s branch of the family and 
the others, but between the others inter se. In 
such a case we do not think the widow's rights 
are affected. ^VbatCYel• rights Kundanbai had 
against Sbaligram stand in tact, not only 
against Sbaligram hut also against all who 
represent him. The position would be different 
if Sbaligram’s estate bad been divided, not only 
between those who represent him but also be¬ 
tween members belonging to the widow’s bus- 
band’s branch of the family, who on partition 
are under the sole obligation to maintain her. 
The Bombay ease expressly agrees with the 
following proposition which tho Madras Full 
Bench enunciated ; 

"But it before a paitilion is cfiectcd, she gets her 
right declared, defined and leduccd to a certainty by t 
decree of Ccurt her rights cannot be taken away by any 
Eubequent partition efiected among ibc members of the 
family." 

Id the circumstances, we see no reason to modify 
Kundanhai’s rights under the decree even if we 
have the power to do so: oor does the conduct 
of those members of the family call for the 
exercise of any special consideration on their 
behalf. 

[iCl As regards the merits, the plaintiff studi¬ 
ously avoided furnishing particulars of the estate 
except when forced to do so and has done all she 
can to bide the true position from the Court. In 
her plaint she stated definitely: 

"The plaintiff does not file any papers herewith. 
Hence list A is a blank, 

In support of ber claim tbe plaintiff relies on the 
papers mentioned in list B." 

List B consisted of (l) a judgment in civil Suit 
KO. 26 of 1946, (2) the decree in that suit, (3) 
"jamabandis of various mouzas” (no details 
given), (4) "other documents" (no details given). 
Actually, she filed no documents of any kind—not 
even the judgment and decree referred to. 

[17] Exception was taken to this vagueness, 
and on 18-1-1940 (two years after the suit had 
been launched), the Court said : 

"The plaintiff has not given any descripiion of the 
property and wbat was tbe previous income and wbat is 

tbe present income.The plaintiff should give all 

tbe particulars asked for and referred to in para. 21 of 
tbe written statement of defendant 1 within 20 days or 
tbe suit shall stand dismissed." 
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Among the particulars asked for by the defen¬ 
dant were the extent of the properties and the 
gross income therefrom in 1894 and the state of 
affairs at the date of suit. The plaintiff was also 
asked to furnish particulars about the arrears of 
rent, the income and expenditure of the home 
farm lands and the debts, In addition, she was 
asked to furnish particulars about the Bhopal 
property, 

[ 18 ] The twenty days, expired, and on 15-2.1940 
the Court noticed that some schedules had been 
died. These were examined on 29-3.1940 and 
were found to be unverified and defective. They 
were also incomplete. The plaintiff was given a 
month to rectify these errors, and the Court 
added: 

"If the full parttcul&r3 nrc not supplied now and all 
scl)edu]e9 properly T<ri6(d the plaintid shall not get 
any further ndjourninent." 

[19] On 24-6.1940 there was further trouble 
and the Court observed : 

‘ The porticulata in their present form therefore can* 

not be accepted.This is the last adjournment 

which is allowed. For 26*6*1940.” 


On 6-9-1940 the Court observed: 

“The plaintifi has been given sufficient lime and I do 
not think there is any justification for grant of further 
time.” 

[20] Next, certain interrogatories were served 
on the plaintiff’s counsel on 26-9.1940 and the 
plaintiff was ordered to reply to them within 
20 days on 30-9 1940. On 4-12.1940, ibis order 
had not been properly complied with and the 
plaintiff was given a week to furnish her 
affidavit. 

[ 21 ] On 11-12.1940, the plaintiff brought a 
large number of account books to Court, and 
the order-sheet states: 


“They ara not necessary at Ibis stage and the plain¬ 
tiff is allowed to take them back.” 

[ 22 ] It wilt bo remembered that the books 
are not mentioned in the list of reliance and are 
not entered either in list A or list B which were 
filed With the plaint. No copies of the relevant 
entries were produced, and there was no appli¬ 
cation for their admission as evidence. Not even 
a list of the books produced was furnished. In 
the circumstances, we are unable to say’ the 
order was wrong. There was nothing else the 
Judge could have done in these circumstances 
except to direct that they be left in Court, but 
there was no need for that. Nothing further was 
done regarding this for 2 years. 

[23] On 17-12 1942, the plaintiff endeavoured 
0 use some of these hooks during the examina- 
tion-in-cbief of p. 6. She was not allowed to 
do so, and the Court remarked : 


It wfis for plaintiff to file relevant entries of acce 
books with the plaint or at the most when scbec 
were filed. Merc production of original account-b 
on that date (i. e. on 11-12-1940) would not ju 
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their admission at this stage. The application, there¬ 
fore, is disallowed.” 

[ 24 ] With this order we find ourselves in 
agreement. A party who, with her predecessors, 
has behaved towards Kundanbai as the plaintiff 
has, is not entitled to special consideration. She 
bad already been given far more latitute than 
she deserved. The trial of a simple issue bad 
dragged on for three years already. It would 
have been impossible for the other side to cross, 
examine witnesses on the strength of boobs 
stretchirg over 46 years, if they were all in 
order, without copies of the entries and so forth. 
A long adjournment would have been necessary, 
and it would have been a wrong exercise of dis¬ 
cretion to giant it. Incidentally, P. w. 6 was 
called with reference to the Bhopal property 
alone and so be would not in any cafe have 
carried the matter far. 

[25] Reliance was placed on A. I. B. 1928 
p. c. 80 ^ at p. 81, where their Lordships say that 
a witness should be allowed to refresh his 
memory from account books even if they are 
produced late, that being a matter which will 
touch the weight of his evidence and not the 
admissibility of the books for the purpose. That 
of course we accept, as we must, but the posi¬ 
tion which arose in their Lordships’ case did 
not arise here. The witness here did not want 
to refresh his memory. He appears to have 
done that before he came to Court and bad no 
difficulty in giving the figure which, be said, 
would be found in the books. We are prepared 
to accept this fact and are prepared to assume 
that if he had refreshed bis memory he would 
have given the same evidence. But that leads qs 
nowhere because this late production of the 
books in the face of all we have shown throws 
so much suspicion on them, and on this man’s 
evidence, that we are not prepared to believe 
him. This is particularly so as the plaintiff said 
in an answer to one of the interfogatories served 
on her that she could not say whether her books 
were regularly kept or not. We stress again 
that no prejudice has been caused to the plain¬ 
tiff here. The witness did not want to refresh 
his memory and was able to give the figure 
without reference to the books; therefore the 
attempt was not to refresh the witness’ memory 
but to prove the books. That distinguishes this 
case from the one before their Lordships. 

[26] The oral evidence on the point is worth¬ 
less and has not been accepted by the Judga 
who recorded the evidence. P. w. 1 is the plain¬ 
tiff Savitribai. She has very little personal 
knowledge, and all she says can be discounted 
at once when we find her saying that 

for the last 20 years I am not getting any profit fm® 
cultivation, on the other hand 1 have to pay cesses.” 
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The schedules filed in the course of the case 
show that there are 11 villages in the plaintiff's 
possession alone in addition to another i in the 
Bhopal State. Wo find it impossible to believe 
that for a space of 20 years, some of them boom 
years, there has never been any profit from 
cultivation. In addition to this, the plaintiff 
says in an answer to an interrogatory that she 
has never received any siwai income from any 
of her villages from 1900 to 1929. This also wo 
cannot accept. 

[27] P. W. 6 (Imcatlal) has already been 
referred to. He speaks about the Bhopal pro* 
perty. We do not believe him. P. W. 10 (Dwar- 
kaprasad) is the plaintiff’s brother and bo 
prepared the schedules which the plaintiff filed, 
but he has no personal knowledge. He admits 
that Sebs. A to D were prepared ‘from lists fur- 
nished by the plaintiff and on the information 
given by her. The original lists have not been 
filed, and as we have shown the plaintiff knows 
next to nothing personally. Therefore, these 
schedules have no greater value than the plain. 

[ tiff’s testimony. 

• [28] As regards the other four schedules, the 

j witness says they were prepared on the strength 
of information supplied by one Misbrilal and 
I the plaintiff. Mishrilal has not been called, and 
the plaintiff we have already commented on. 

\ [29] This is all the evidence except for D. W. 3 

(Umraobeg) who says that there has been a 
'. diminution in income generally during the last 
15 or 20 years. But that takes us back to 1922, 
and until we have the basis on which the origi- 
^ nal decree of 1894 was reduced to ns. 200 a 

"f; month in 1916 this does not carry us much 

[ further. Anyway, prices have risen again. It all 
^ comes down to this. Without furnishing any 
t'':, details, the plaintiff makes statements which we 
cannot believe and says that she has received no 


tho otlior sido of the family. NciiT, thero aro 
only two widows liko the plaintiff herself. o 
do not consider this will jiiMify a reduction in 
tho sum decreed even if it is a relevant circum¬ 
stance. 

[3ll Next, it is said that we must lake into 
consideration that villages have been sold in 
execution of the decree aud that therefore that 
hag resulted in a loss of income. But this is not 
a relevant consideration. A.s regards this we arc 
in respectful agreement with tho learned Judges 
in 8 Mad. 04® at p.06 and 24 Bom. 036.^ The 
diminiilion is due to tho plaintiff's default and 
that of her predecessor in not paying the plaiu- 
tiff's charges. 

[32] We agree with the findings of the lower 
Court and bold that no case has been made out 
for an alteration of the consent decree of 1916. 
The appeal fails and is dismissed with costs. 

d.h. Appeal dismissed. 

A, I. R. (35) 1948 Nagpur 49 [C. N. IG.J 
Pollock and Bose JJ. 

Ml. Savitribai^Defendant 1 — Appellant 
V. A. Radhakishan Shcocharan, Plaintiff and 
others, Defendants 2 and 3 — Respondents. 

First Appeal No. 106 of 1938, Decided on 14th Octo¬ 
ber 1946, from decree of Addl. Dist. Judge, Hosbanga- 
bad, D/- 23-4-1938. 

(a) Interest Act (1839), S. I—Instrument—Decree 
whether. 

The term '‘iDstrumeDt" is wide enough to cover a 
decree : 27 A. I. R. 1940 Oudh 305. Foil [Para -5] 

(b) Interest Act (1839), S. 1—Proviso—Mainten¬ 
ance decree—Power of Court to allow interest. 

The proviso applies to cases in which a. Court of 
equity exorcises jurisdiction to allow interest. In main¬ 
tenance cases where n charge is created by a decree tho 
Couit is exercising equitable powers and tbe Court has 
power to allow interest, particularly so when the amount 
of maintenance has not been paid for over 50 years : 
23 A. I. R. 1938 P. C. 67, Ret on. [Para G] 



profits from cultivation for 20 years and no 
siwai income for lO ; and P. w. 6 says that the 
Bhopal property is tun at a loss of Rs. 250 to 
Rs. 200 a year. On these two bare statements we 
are asked to infer a change of circumstances 
justifying a reduction in a decree from Bs. 200 a 
month to Rs. 60 a month. We are unable 
to do so. 

[so] An argument was addressed to us to the 
effect that Kundanbai’s needs are less now that 
she has grown older, but that is not a circum¬ 
stance we are prepared to act on here. In the 
first place, we are not satisfied that they are 
iless. She was a widow in 1894 and also in 1916 
and is still a widow. She was alone in those 
years, as she is now, and tbe figures of Rs. 250 
and Rs. 200 were fixed with reference to those 
tJitoumstances. Moreover, they were fixed when 
there were male members of the family alive on 
1948 N/7 & 8 


Cases referred 

(■41) I. L. E. (1941) Nag. 437 : 26 A. I. E. 1939 
249 : 185 I. C. 580, Trimbak v. Mt. Bbngu Bai. 
(*41) I. L. R. (1941) Nag. 513 : 27 A. I. B. 1940 
Sac. 163 : 194 I. C. 861, Ghasiram v. Mt. Kundaubai, 
(’40) 15 Luck. 537 : 27 A. I. R. 1940 Oudh 305 : 
87 I. C. 624, Deputy Commissioner, Kheri v. Bn- 
endra Bahadur Singh. 

(’38) I. L. R. (1938) 2 Cal. 72 : 25 A. I. R. 1938 
p C 67 : 32 S. L. R. 374 : 65 I. A. 68 : 173 I. C. 15 
(P. d), B. N. Ry. Co.. Ltd. v. Rataoji Ramji. 

Jf. R. BMe. S. C. Dube and V. R Sen — 

for Appellant. 

G. R Mudholkar and P. K. Tare — 

for Respondents 1, 2; and 4, respectively. 

Judgment_ This appeal wag heard along 

?ith First Appeal No. 40 of 1943,* in which we 
lave written a separate judgment. The facts of 
he case will be found in the other judgment, 
in this case Kundanbai sues to enforce her 

* SiMce reported in (’48) 36 A.I.R. 1948 Nag. 44. 
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clifirgG deoT^ {if Rs. 2C0 a month against the 
plaint proiK.-rties in tlio deft-ndant’s bands. 

[ 2 ] It was first conU'nded that tho sum fixed 
in the consent decree of 1916 should ho further 
reduced because of an alteration in the circum¬ 
stances nf the family. We Lave already held in 
the other judgment, following I. L. R. (1941) 
Nag. 437* and i. L. R. (1941) Nog. 513- that in the 
case of a decree such reduction can only he 
marie hy a decree olituinod in a separate suit 
filed fur the pur|>ose, unless tho decree provides 
machinery for its own alteration; also that tho 
reduction can only have efi'ect from the date of 
the phiut in the suit so filed. The suit out of 
which this appeal arises is not such a suit. First 
Appeal NO. 40 of 1943 is the suit instituted for 
that purpose, and that suit we have dismissed. 
Accordingly, nothing more need be said on this 
point. 

[3] The jjoint argued about the divisibility of 
tho charge decree has also been dealt with in the 
other judgment. For the reasons given there, wo 
see no reason to apportion the sum due over 


the various properties and we bold that th< 
charge.holder is free to realise her money fron 
any portion of the charged property and is no 
hound to proceed against the rest of it if sbi 
does not want to do to. The transferees an 
accordingly not iic-cestaij parties. 

[4] The argument regarding the efi'ect of thi 
partition between Shrinarayan and Shivanarayai 
has also been decided in the other appeal, Foi 
the reasons given Ibeic, wt hold thatKundanba, 
is entitled to disregard the partition and enforce 
her charge iu the way she seeks to do in this case 

[6] The only question which aiises here and 
which did not arise io the other cases relates tc 
the plaintiff’s claim for interest. It is relevant 
to note that interest was decreed in the previous 
suits which the plaintiff was forced to file. It v 
said that this operates as res jvdicata, but we 
need not proceed on that ground because we 
agree witb 15 Luck. 637.3 that the Interest Act of 
1839 applies. As the learned Judges said there: 

‘s for a certain sum 
payable at a certain tune, that is monthly allowance of 

rsZmb," “ “““ 

and again, 

maintenance or allowance 
made payable under a compromise in a suit comes 
within the scope of this provision.” 

It was argued that a decree is not an “instru- 
ment within the meaning of the Act. We find 
however, that the word “instrument” is u'^ed in 
various senses, in some it includes a decree in 
others It does not. Thus, s. 17 ( 1 ) (b). Registra. 
tion Act makes non testamentary “instruments” 
of the ty pe set out there compulsorily registrable 
Sub-section ( 2 ) exempts a number of documents 


deeds and so forth from the scope of S. 17 (l) (b), 
among them certain decrees in sub-cl. (v). There 
would have been no need to exclude these de¬ 
crees if tlic word “instrument’' did not cover a 
decree. It is to be observed that certain com¬ 
promise decrees are not exempted. Therefore, 
they are “iustrumentB” for the purpose of the 
Registration Act. We sco no reason why we 
should limit the use of the word in the Interest 
Act. Accordingly, we hold that the term is wide 
enough to cover a decree. 

[6] That apart, tho proviso extends the Act 
to all cases in which interest is “now payable 
by law.” The Privy Council say at page 79 in 
I. L. R. (1938) 2 cal. 72'* that this applies to cases 
in which a Court of equity exercises jurisdiction 
to allow interest. We are of opinion that we are 
exercising equitallo powers in maintenance cases 
where a charge has been created by a decree. 
We consider that a Court of equity would, and 
should, allow interest iu a case of this kind 
where for over 60 years this unfortunate plain¬ 
tiff — we are speaking of the original plaintiff 
Kundanbai—has not been paid a pie of her 
money without interminable litigation in which 
the same matter is fought and contested at 
every stage over and over again. In our opinion, 
interest was rightly allowed. But we think that 
G per cent, per annum is too high. We reduce 
it to 3 per cent, per annum and accordingly 
reduce the figure claimed to Es. 1827-8-0. The 
decree of the low’er Court will be modified 
accordingly. 

[ 7 ] In addition, we allow interest on the de¬ 
cretal amount at the same rate from the date of 
suit to the date of payment. 

[8] Except for this modification, the appeal 
fails and is dismissed with costs. We see no 
reason to allow the defendants any costs because 
of the comparatively small modification we have 
male in the lower Court’s decree. The costs 
will be paid out of the estate and not personally- 

Decree modified. 
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Sen J. 

Sitaram Bhiosan Raoot — Appellant V. 
Wamanrao Bahlaji Baoot and another — 
Respondents. 

Second Appeal No.564 of 1946, Decided on 23-7-1946, 
from appellate decree of Addl. Dist. Judge, Elliobpur, 
D/- 24-7-1945. 

Limitation Act (1908). S. 12-‘‘Time requisite”- 

c-xclusion of day on which funds are supplied for 
copy. " 

in computing the period of limitation for an appeal, 
the appellant is entitled to deduct under S. 12 the day 
on which he paid the funds to ihe copying department 
aa part of the time requisite for obtaining the copy of- 


1948 SiXARAM Bhios&n y. AYamanrao Bablaji (Sc>i J,) Nagpur 51 


the decree : 25 A, I. R. 1938 Nag. 287 and Civil Revn. 
No. 21 of 1946. FoU\ 31 A. I. R, 1944 Niig. 356, 
Dissenf.; Case law referred. [Bam 15] 

Annotation : ('42-C3m.) Lim. Act, S. 12, N. 14. 

Cases referred 

1. (’22) 49 Cal, 999 : 9 A. I. R. 1922 P. C. 352 : 49 
1. A. 207 ; 68 I. C. 900 (P.C.), Pramalba Nath Roy v. 
William Artber Lee. 

2. (’28) 6 Rang. 302 : 15 A. I. R, 1928 P. C. lOS : 
109 I. C. 11 55 I. A. 161 (P.C.), J. N. Surty v. T. S. 
Chetlyar Firm. 

3. ('36} 17 Lab. 429 : 23 A. I.R. 1936 Lab. 771 :166 
I. C. 467 (F.B,), Kisborc Cliand v. Babidur. 

4. (’41) I. L. R. (1941) 1 Cftl. 636 : 28 A. I. E. 1941 
Cal. 378 :196 I. C. 193, Jamadar Siogb v. Naiyab 
Ali. 

5. (’44) I. L. R. (1944) Nag. 723 : 31 A. I. R. 1944 
Nag. 356, Kamkfiybna v. Sbrawan Kisan. 

6. (’40) I. L. R. (1940) Nag, 312 : 25 A.LR. 1938 Nag. 
287 : 177 I, C. 538, Mt. Hiia Bui v. ladtababadat 
Singb. 

7. Civil Revn.No.21 of 1946,dated 27'2-l946,Natayan 
V. Ramcbaudra. 


C. P. Kalele — for Appellant. 

N. B. Chandurkar — for Respondents. 

Op^eji,_Two questions arise for decision at 

this stage ■. (l) whether the appeal was filed 

within time, and (2) if not whetboi- the ap[.el. 

lant bad made out sufficient cause for admis- 

sion of the appeal under S. 6, Limitation Act. 

[2l The decree against which the present 
i; appeal was filed w’as passed on 24lb July 1945. 

j The appeal was filed on 12th November 1945. 

■. i. e., on the lllth day. llth November 1945 was 
I Sunday and if the limitation expired on that 
j date, the appeal filed on the next day, i. e., I 2 tb 
November 1915 would have been within time. 
The office put up a note that the appeal was 
barred by limitation by two days and in com- 
puling the period of limitation it allowed 19 
days as the time requisite for obtaining the copy 
5^ and stated that the appeal was barred by two 









Id' 


days. 

[8] The counsel for the appellant filed an 
application on 29th November 1945 under S. 5, 
Limitation Act, stating reasons why the appeal 
was not filed earlier. The application was sup- 
ported by an affidavit of the counsel. The 
reason assigned was that while reading the 
endorsement in column 8 of the table on the 
back of the certified copy of the judgment he 
read '28-9 1946' as ‘25*94945’ and he made cal. 
culation accordingly. The figure ‘8’ in ‘28’ has 
been so written in the endorsement on the judg¬ 
ment that it could be mistaken for ' 2 o. I accept 


'p 


the explanation of the counsel as true and bold 
that the mistake was a hona fide one and that 
sufficient cause had been made out under S. 5, 
Limitation Act, for admission of the appeal. 

f4] The limitation for filing an appeal to this 
Court is 90 days from the date of the decree or 
order appealed from: (see Art. 166, Limitation 
Act). In competing the period, the time regui< 


site for obtaining a copy of the doci-ce app&nlctl 
against bus to be excluded: (icu S. 12 (2), Limi¬ 
tation Act). 

[ 5 ] The application for copy.was made on 
3rd September 1945. In column 7 ‘JS 9-1945’ is 
noted as the date on which an intimation was 
sent to the appellant to supply funds. In 
column 8, '28 9*1945’ is noted as the date on 
which funds were supplied. The copy was deli¬ 
vered on 1st October 1945. The appeal was filed 
on 12 th November 1945. The office has allowed 
19 days’ period from 3rd September 1945 to isth 
September 1945 and from 29th Seiitember 1915 
to 1st October 1945 as the time requisite for 
obtaining a copy. Tbc learned counsel for the 
respondent supported (be objection made by the 
office that the appeal was barred by limitation. 

[6] The contention of the learned counsel for 
the appellant is that he was entitled to ‘ 28 th 
September 1945’ when the amount was paid in 
computing the period requisite for obtaining a 
copy, and if that is allowed the applicant is 
entitled to exclude 20 days as the time requisite 
for oblaining a coi'y. Tbc appeal would be 
within limitation as in that ease the limitation 
expired on Sunday the llth November and the 
appeal filed on ihe next day w-as within limitation. 

[ 7 ] In 49 cal. 99'J^ it was held that no period 
could be regarded as ‘requisite’ under S. 12 (2), 
Limitation Act, which need not have elapsed if 
the appellant had taken reasonable and pro})Or 
steps to obtain a copy of the decree or order, If 
that test is applied the appellant is entitled to. 
exclude 28th September 19-45 as ho took I’tason* 
able and proper steps in oblaining a copy of the 
decree because he paid the funds on that day. 

[8] In 6 Hang. 302* it was held that the word 
‘requisite’ was a strong word and it means 
Bomelbing more than the word required ; it 
meant 'proiierly required,’ and it throws upon 
the appellant necessity of showing that no part 
of the delay beyond the prescribed period is due 
to bis default. 

[9] In some cases the applicant has been 
allowed the entire period from the date on which 
demand is made for funds and on which the 
funds’.were paid and the intervening period. In 
17 Lah. 429® at p 448 it was held that an ap¬ 
plicant is entitled to exclude from the pre¬ 
scribed period of limitation the period between 
the date of presentation of the application and 
the date on or by which the full costs of pre- 
paring the required copy is deposited, provided 
he deposits with reasonable diligence the afore- 
said amount as and when required by the 
Copying Department. 

[10] In I. L. R. (1941) 1 cal. 636* the appli. 
cant had applied for copies on 18tb March and 
had duly furnished stamps and folios on 19tb 
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March when 2otb March was fixed for delivery 
of C0i)ie3, On 20 tb March the Copying Depart¬ 
ment notified by the necessary entry in the pre- 
scribed register that further stamps and folios 
would bo reijuired. The appellant came to know 
of this on March 25th. March 2Gtb to 29tb were 
holidays. On SOtli March the apiK-llant supplied 
the additional stamps and folios and copy was 
delivered on Slst March. It was contended that 
the period between 20th to 3lst March was not 
period re^iuisite for copy and should not be ex¬ 
cluded in computing limitation. It was held that 
the entire period from I8th March 1937 to 31st 
March 1937 was time requisite for obtaining 
copies and that period should he deducted. In 
that case, the applicant was held entitled to ex¬ 
clude the entire period i. 6., the date on which 
bo came to kuow of the deficiency, the date on 
which the amount was paid and the intervening 
period. 

[ll] The rules framed by various High 
Courts are different and decisions of one High 
Court on the question of period which an appli. 


[14] If there bad been no decision to the con. 
tcary.I would have been bound to refer the case 
to the Honourable the Chief Justice for consti¬ 
tution of a Bench for reconsideration of that 
decision as I respectfully disagree with it. The 
decision in I. L. R. (1944) Nag. 725® was based on 
I. L. R. fiOiO) Nag. 312.® In that case copying 
had been stopped for want of funds on 28th 
January 1935. Tho appellant came to know that 
more funds were required on 2Qd February 1935 
and he supplied the necessary funds on 7th 
February 1935 and the copy was delivered to 
him on 9th February 1935, The period between 
2nd February 1935 and 7tb February 1935 was 
allowed at the time requisite for obtaining a 
copy and was not taken into consideration in 
calculating the period of 30 days within which 
an appeal had to be filed in the District Court. 
The ratio decidendi of the case was that the 
applicant was entitled to the date on which he 
paid the necessary funds. This was also the 
view taken by Niyogi J. in Civil Revn. NO. 21 
of 1940.^ 


cant is entitled to exclude as time requisite for 
obtaining a copy may not be very helpful in 
deciding a case in another Court where the rules 
are different In this case, it has. not been dis- 
puted that the applicant is entitled to the date 
on which a demand was made for funds from 
the appellant. Tho dispute in this appeal is 
whether the appellant is entitled to exclude 
under s. 12 ( 2 ), Limitation Act, the date on 
which he paid the funds. That the applicant was 
entitled to exclude that date has been so held in 
the cases cited above. The question whether the 
appellant is also entitled to the intervening 
period is not before me and I refrain from ex° 
pressing my opinion on that point. 

[12] In I. L. R. (I94i) Nag. 725® Bose J., held 
that an applicant is not entitled to deduct under 
S. 12 , Limitation Act, the day on which he pays 
the subsequent advance demanded though he is 
entitled to deduct the day on which he is in¬ 
formed of the insufficiency of the amount 
already deposited by him. This is a direct autho¬ 
rity m support of the contention of the office 
and of tho learned counsel for tho respondent 
that tho appellant was not entitled to exclude 
28th September 1945 in calculating tbe time 
requisite for obtaining a copy. 

[13] I respectfully dissent from the decision. 
Law does not take into consideration the frac- 
tiOD of a day and it is not permissible to exclude 
the day on which funds are supplied in comput- 
ing the time requisite for obtaining a copy on 
tbe supposition that tbe funds may have been 
supplied late and it may not have been possible 

for the Copying Department to start the work 
of copying on that date 


[15] I prefer the view taken in I. L. R. (lUO) 
Nag, 312® and in civil Rovn. No. 21 of 1946^ and 
hold that the appellant was entitled to deduct' 
under s. 12, Limitation Act, the day on which' 
be paid the funds as part of the time requisite 
for obtaining a copy. The appellant was conae-^ 
quently entitled to deduct 28th September 1945- 
the day on which he paid the money—in com¬ 
puting the period of limitation. The appeal con¬ 
sequently was filed within limitation. 

[16] In view of my finding that the appeal 
was within limitation, the question about admis* 
sion of the appeal under 8. 5, Limitation Act, 
does not arise. As I had accepted tbe affidavit 
of the counsel and held that there was sufficient 
cause for not filing tbe appeal earlier I would 
have admitted tbe appeal under s. 6, Limitation 
Act, if I had held that the appeal was otherwisa 
barred by limitation. 

Order accordingly. 

« 

A, I. R, (33) 1948 Nagpur 32 [C. N. 18.] 

Padhte j. 

Ballabhdas LachminarayanMaheshwari-^ 
Decree-holder—Applicant v. Sohkaji Keshav^’ 
singh and another — Judgment-debtors — Non- 
Applicants. 

Civil Revn. No. 236 of 1945, Decided on 8-10-1946, 
from order of Dist. Judge, Nimar, D/- 27-4-1945. 

(a) Limitation Act (1908), Art, 166-AppUcabiUty. 

Article 165 as amended by the Act of 1927 is quite 
general and governs every application by a party to set 
QA ® whether under S. 47 or 0. 21, Rr. 72, 89, 
90 or 91, Civil P. C: 7 A. I. R. 1920 Cal. 165, Bel on. 

. [Para 8] 

p Annotation : (-42.Cora.) Lim. Act, Act. 166, N. 3, 
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(b) Limitation Act (1908), Art. 166_Void sale. nt 
Article 166 does cot apply when the sale is void or a 
Dullity. No applicatiou is required to set aside wbat is a ^ 
nullity aud there is no limitation for declanug hat a I 
sale which is already void is a nu lity and does notaflctt 6 

the property which is put to sale: HA- I- A' 

Mad^3l (iIb.) and 32 Cal. 296 (P C ), f i- n 

Annotation; (’42*Coiu.) Lun. Act, Art. 166, N. ^ 

Pts. 5to7. V 

fc) Civil P. C. (1908), S. 151-Setting aside sale- ^ 
Fraud practised on Court-Civil P.C., O. 21, R. 90. J 
The practice of fraud on the Court is a serious matter ( 
and it renders void everythiog which ^o^nded on such ^ 
fraud. It is not only within the powers but it is the . 
duty oI the Court to take notice of such fraud when 
detected or brought to its notice. The Court cannot per- i 
mita partyguilly of a fraud on the Court to 1 

WheTe Hec^Sohier got the venue of a sale changed j 

^^s;taVrhfsr:rv^daodthe^^^^^^ i 

inhersDl pow=( to set .side the sale 

'*^Annotation; (’44-Com.) Civil P. C.. S. 151, N 6. 

(d) Civil P. C. (1908), S. 151 - Setting aside sale. 

The Court has inherent powers to set ^sidean auction 
sale when it was held contrary to the expre-s order, or 
directions of the Court: 18 A. . R. 1931 1 --^. 344 and 
20 A. I. B. 1933 ilad. 399, Rel. on 

Annotation : (’44 -Coid.) Civil P. C., S. lul. N- 

^^(e) Limitation Act (1908), Art. 166 -Applicability. 

The article does not apply to the exercise of Court s 
inherent powers under S. 151, Civil P. C. to 

Annotation: (’42-Coiii.) Lim. Act, Art. 166, N. lo, 

SHfSl7r:7A.I,B, 1920 0.1,165.54 1.0. 
431, Satis Chandra v. Nishi Chandra. ^ 

2. (’21) 45 Bom. 174 : 8 A. I. B. 1921 Bom. 285 . 69 
I. C. 231, Bhai Chand Kirparam v. Ranchhoddas 

3^(?4TS'cal. 1014 : 12 A. I. R. 1925 Cal-351 : 92 

I. C. 322, Haripada Haidar v. n 

4. ('23) 2 Pal. 65 : 9 A. I. B. 1922 Pat. 507 . 77 I. C. 

957, Ramdhuri Cbowdhuri v. Jeonandan .^2 

5. (-42) I. L. B. (1942) Xah. 559 : 29 A. I. B. 1942 

Lab. 163 : 203 I. C. 166 (F.B-). . g. 

6. (’24) 47 Mad. 288 ; 11 A. I. R. 1924 Mad. -131 - ^ 

T n <)2 IF RaiacopaU Ayjac v.Eamanujacbanar. 

7. '(’90) 17 Cal. 769, 

8. (’23) 45 All. 316 : 10 A. I. R. 1923 All. 282 . 71 
I. C. 631, Sheo Ram Koeri v. Ikram-Unnissa Bibi. 

9. (’05) 32 Cal. 296 : 32 I. A. 23 : 8 bar. i34 (P. C.), 
Khiarajmal v. Daim. 

10. (1844.58) 2 H. L. C. 281, Bowen v. Evans. 

11 (’31) 18 A. I. R. 1931 Ball. 344 :12 Lab. 602 . 

134 I, 0. 292, Mul Baj V. Bura Mai. 

12. (’33) 20 A. I. R. 1933 Mad. 399 : 143 I. C. 4 .4. 
Govinda Padayachi v. Velu Murogayya Chettiar. 

R. S. Dabir — for Applicant. 

K. B. Tare and P. K. Tare - for Non-Applicants. 

drder. — This is a revision petition by he 

decree.holdet auction-purchaser against the 

appellate order confirming the order of the exe- 

f cuting Court setting aside the auction sale held 

f on 1 * 9'1944 and confirmed in the applicants 

{ favour on 7.10.1944. 

! [ 2 ] The few relevant facts are these, ibe 

li decree obtained by the applicant against the 


non-applicants was transforred lor c-xccution to 
the Court of the Sub-Judge. I'ACCution was sued 
upon and tlie jiulgment clchtors’ property i. o, n 
6 anna share of mouza ‘Soundhal’ area 409.37 
acres, jama Rs. 43-2.0 was attached. The sale 
notices were served. On 19-M941 the decioe- 
holder applied that the auction sale be held at 
Khandwa in court-house rather than at the spot 
which is far away from Khandwa. The executing 
Court ou 19-4-1944 ordered notices of this app i- 
cation to issue for 6 5.1044 as it was thought 
inadvisable-particularly in view of ms ructions 
issued in that behalf-to deviate irom the ordi. 
nary rule of holding the auction sale at the spot, 
at least without hearing the jadgment-delitois. 
On 6 - 5 - 1944 , it was found that the decree-holder 
failed to apply for the issue of notices 
by the Court and no explanation was ouered at 
any stage for non-compliance. The executing 
Court therefore, in effect, rejected the decree- 
holder’s prayer for boldiug the auction sale at 
Khandwa and ordered proclamation of sale to 
issue for holding the auction sale on the spot on 
17 - 7 - 1944 . The proclamation was accordtngl^y 
prepared and was signed by the 
process-server to whom it was entrusted for exe¬ 
cution however fell ill and it was found on 
4 . 7-1944 that the proclamation remamed unexe- 
cuted with the process-server. The Judge there- 
fore ordered on 4-7-1944 that proclamation and 
warrant of sale be issued on the same process 

for sale to be held on 1-9-1944. 

[3] In the proclamation that was actually 

issued, the clerk changed the date of sale and m 
addition he also changed the place and time of 
sale. According to the corrected proc amation 
the sale was to be held on 1-9-1944 at the court 
' house at Khandwa at 3 P. M. These con-ections 
I are signed by the clerk bimseH_ and it appears 
that this corrected proclamation was never 
^ placed before the Judge and it was issued on the 
■ strength of the Judge’s signature on it when it 
^ was prepared for holding the sale on spot on 

17 7 1944 

'’ '(41 It’is alleged that the corrections as to 

place and time were made on the of thQ 

: alleged order of tho Court contained m the order- 
, sheet dated 8-7-1944. This o>^der 3 heet j whol^ 
written by the clerk himself and signed by the 
Judge. The decree-holder bad applied for per¬ 
mission to bid and tho order was that his bid 

ie 8b3hia not be below RS. 500. 

,e ( 5 ) The sale was accordingly held on i 9-1911 

p and the decree-holder was the highest bidder, 

la his hid was for Rs. 525. This bid list is not signed 

’8 by the Judge in acceptance of the highest bid. 

The judgment-debtors did not put in appearance 

tie and did not object to the sale within 30 days 

be and the sale was confirmed on 7-10-1944. 
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[g] Od 3-iMO-li the judgment-debtors put in 
an appliciUion purporting to be one uodtir S3.47 
and 151, Civil P. C , to set aside tbe sale. They 
accused the decree-boldor of having committed 
a fraud in bringing into exiiteuco colln.^ively 
and fraudulenily the order sheet dated S-7-1014 
and securing tbe signature of the Judge thereon. 
Tbe dc-cree-boldcr thereby fraudulently secured 
a cbangD in the place of bolding tbe salo in spite 
of tbe Judgti’s prior order which, in eHect, 
rejected that prayer. Tbe auction sale, according 
to tbe judgment-debtor, was void and was liable 
to be set aside under the inherent powers of the 
Court, This application was hotly contested by 
tbo decree-holder auction-purchaser. The exe¬ 
cuting Court wrote a very elaborate order and 
set aside tbe auction sale and this order is con¬ 
firmed in appeal. Both tbe Courts have treated 
tbe apjilic.'Uion as one under s. 47 read with 
S. 151, Civil P. C. 

[7] III a very careful argument, Mr. Dabir, 
Advocate for the applicant, put forth mainly 
the following points; (i) That the application 
for setting aside the sale whatever may be tbo 
giounds and whether it was under o. 21, R, oo or 
S. 47, Civil P, C., is governed for the purposes of 

imitation by Art. IGG, Limitation Act. Article 181 

had no application and tlie application of the 
judgment-debtors died on S-ii-io,]] ^as thus 
barred by time, (ii) That no apidication for 
setting aside sale lies after the sale is once con- 
firmed, (in) That tbe fraud alleged in tbo appli- 

tven if it was 

established it would at best render tbe sale void¬ 
able and can be set aside only on a proper 
application under o. 21, u. go, Civil P. C., Sled 
m hinaodajsof sale, (iv) That the judgment 

““ objection to the 
place of sale before tbe sale was held. Under 

JeXrftt?h:^afe;"^ ‘bis objection cannot 

by^l'^Art'nf^fn’ amended 

'er^ni general and it gov. 

I^rns every application by a party to set aside 

whether the application falls under 4T0 
,under 0,21, Br 72, 89, 00 and 91, Civil P C 

: dMO cal. 979Ut p. 977; 45 Bom, I74=; 51 oaV 

avail toem'solv™of'the“i.e “1"'^ 
under the Code of Civil^P 

set aside Tha ^ ^ I to have tbe sale 

set aside. The remedy was barred by limitation 

[9] Article 166. Limitation Act does not how 

Aiaa. 2S8, It does not also 


apply to the exercise of the Court’s inherent 
powers under S. 151, Civil P. C. Nor is the Court 
deprived of its powers to exercise inherent 
powers merely because the sale is confirmed in 
ignorance of the ground rendering it void: 17 
cal. 769;^ 45 -ALL. 3i6.^ As held by their Lord- 
ships of the Privy Council in 32 cal. 296® there 
is no limitation for declaring that a sale which 
is already void is a nullity and does not affect 
the property which is put to sale. 

[to] The two Courts have come to a conclu- 
sion that the decree-holder got the venue of sale 
changed by practising fraud on Court and by 
abusing the process of the Court. Fortunately 
the Judge who passed the original order was 
himself tbe subject of tbe alleged fraud and he 
has very frankly and honestly put down what 
actually happened. What he stated is fully cor- 
i'ob;)rated by the record and inferences there¬ 
from and this surely constitutes a legal evidence 
in proof of tbe alleged fraud. The learned Judge 
on 19-4-1044 refused to change the venue of sale 
merely at the request of tbe decree-holder. In 
fact he regarded the matter so important as not 
to pass any order in that respect without hearing 
the other side and ordered notices to issue. The 
decree-holder did not carry out, for reasons best 
known to him, this order of the Court. On 
6.5-1944 the Judge decided to hold the sale on 
the spot and the proclamation was ordered to be 
issued accordingly. It is thus clear that the 
Judge was not ready to have the sale held at the 
Coiu't house far away from tbe spot, at least 
without hearing the other side and tbe decree* 
holder was fully aware of this fact. In these 
Circumstances, we find that without any fresh 
application to the Court the clerk writes an 
order-sheet dated 8-7-1944 changing tbe venue of 
sale, contrary to the previous order of the Court, 
and a proclamation already signed by tbe Judge 
was issued after making corrections not initialled 
y the Judge and presumably without his 
knowledge. The order-sheet dated 8-7 1944 bo 
doubt bears the signature of tbe Judge but he 
as explained that his signature was obtained on 
0 representation that tbe several papers put up 
for signature of which this order-sheet was one 
contained nothing but formal orders in imcon- 
es e cases, I fully believe the explanation of 
tne learned Judge, and I agree with the Courts 
below that the order regarding the change of 
enue of auction salo was secured by the decree- 
bo der by practising fraud on the Court. There 
5n i^^icial order for holding the auction 

nrrio “ previous 

nuaJai- ®f-o bold it on the spot was the 
Cniirf It follows that the sale held in 

1-9-1944 was against the 
• P a orders of the Court and this fact was 
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brought to tbs notice o! the Court by the c 
juagment-aobtors’ application datea 3.9-1944, f 
[ll] 'Fraud’ said De Grey C. J^Vitiates the c 
most solemn proceedings of Courts of justice, s 
Lord Coke says it avoids all judicial acts eccle- i 
siastical and temporal. In applying this rule, it ( 
matters not whether the judgment impugned has t 
been pronounced by an inferior or by the highest < 
Court of judicature in the realm, but in all cases I 
alike it is competent for every Court, whether ( 
superior or inferior, to treat as a nullity any ( 
judgment which can be clearly shown to have s 
been obtained by manifest fraud; vide Kerr on i 
Fraud and Mistake, Edn. 6, p.425. In (l8i4-58) 2 i 
H L C. 281^*^ it is observed that if a case of 
fraud is'established.the Court will set aside all 
transactions founded upon it, by whatever 
machinery they may have been effected, and 
notwithstanding any contrivance by which it 
imay have been attempted to protect them, bven 
'apart from fraud the Court has inherent ^wers 
to set aside an auction sale under its inherent 
powers when it was held contrary to the express 
orders or directions of the Court: vide I. B. 
1931 Lab. 344^^ and A. I. R. 1933 Mad. 399.' 

Il2] The practice of fraud on a Court is a 
serious matter and it must tender void every¬ 
thing which is founded on such fraud. It is not 
only within the powers of the Court but in fact 
it is the duty of the Court to take notice of such 
fraud whenever detected or whenever it is 
brought to its notice. The Court cannot permit 
a party guilty of fraud on a Court to enjoy what 
it secured thereby. The Court could have acted 
iuo motu and declared the sale a nullity under 
its inherent powers and this is what the Courts 
below have done. The mere fact that the appli¬ 
cants (judgment-debtors) brought the fraud to 

the notice of the Court does not in the least 

change the legal position. 

[13] The learned Advocate contended correctly 
that the Court cannot exercise its inherent 
powers in matters governed by a specific provi¬ 
sion in the Code. He relied on several cases in 
support of this proposition. I need not refer to 
them as the proposition, is in general, beyond 
dispute. These cases furnish however no autho- 
■ rity for the proposition that the Court is incom¬ 
petent to set aside something which has been 
i brought into existence contrary to its express 
orders and directions or as a result of fraud 
i practised on it. The present case proves the 
(■ necessity of the existence and the exercise of the 

fi inherent powers of Courts. 
i [14] None of the points raised by the learned 
fli Advocate affect the exercise of the inherent 

y powers of the Court in declaring that the sale 

is fceld on 1-9 1944 at Kbandwa was a nullity and 
ji» these powers ate, in my opinion, properly exet- 
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cised in the present case. At any event, I do not 
feel justified in exercising in favour of the appli¬ 
cant {decree holder) the revisional [lowers which 
are only enabling and which are to be exercised 
in furtherance of justice. The result of the orders 
of the Courts below is to leave the parties where 
they were before 8-7-1944 and the decree-holder 
(auction-purchaser) should nob feel aggrieved 
thereby. The applicant who has only a money 
decree in bis favour is yet free to realize it. The 
orders of the Court below are in the circum- 
stances of the present case quite just and proper 
and I do not interfere with them. The revision 
is therefore dismissed with costs. Counsel’s fee 

■ RS. 30. ■ J 

u Revision dismissed. 


A. I. R. (33) 1948 Nagpur 35 [G. N. 10.] 
Hidayatulbah j. 

Bambabu Skrinarayan Aijarwal — Plain- 
tiff Applicant v. Gulibsingh Saljisingh 
Thakur — Defendant — Non-Applicant. 

Civil Revn. No. 308 of 194 ), Dccidfld on 12-11-1946, 
from order of Ist Sub-Judi-e, 2na Class, Nai^pur, D/- 
24-4-194). 

Civil P. C. (1908). 0. 9. R. 9 — Minor plaintiff vf 

entitled to indulgence-Absence of agent. 

There is no distinction between a minor p'aintiC and 
any other plaintifi in so fur as R. 9 is enneerned: 
22 A, I. B. 1935 Mad. 565. Approved. iPara 2J 

Though no diflerencc is made in the Code in the caso 
of a minor still iu praciical operation it is ^ be re¬ 
membered that a minor is unable to protect bis interests 
escept through agents, and unless U can be shown that 
the a»ent was cither grossly negligent or that there was 
a manoeuvring on his part to gain some “8® >“ 

the case, the case of the minor must ba looked at some¬ 
what indulgently. n J . '\^o 

The suit of the minor plaintifi was called at 12*48 

n m and as nobody appeared for the plamtili the sui 
was dismissed. The plaintifi’s agent catne ^y train at 
11*22 a. m. for attending the Court 
somewhere till 12*48 when the suit was called, but at¬ 
tended the Court thereafter; . , .i „ 

Held that the negligence on the part of the agent 

was not so gross as to disemitlc the minorplamtifi from 
his case restored to file. Tbe suit should be 

restored subject to payment ol costs to the 

Annotation : - ('44-Com.) C'’” P- ^ ^ 

N. 7, Pts. 1 , 2 ; N. 8, Pts. 31, 32, 33. 

1 ^^ 3 ^)' 58 ’'Jud. 929 : 22 A. I. B- 1935 Mad. 565 : 156 
i. C. 940. Venkata Surya Subbarayudu v. Bapanna 

Bag. 

0. S. Padhye-ioz Applicant. 

D. T. Mangalnioorti—iot Non*Applicaot. 

Order. — Thia ia an application for revision 
of the order dated 25-4 1945 passed by Mr. S. N. 
Baina, First Subordinate Judge^ Second Class, 
Nagpur, in Misc. Judicial Case No. 86 of 1944. 
The applicant-plaintiff who-is a minor bad sued 
through next friend, mother, the present non- 
applicant, on a bond. The order-sheet dated 


■ 
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2e-.3-l9li shows that the dcfeiidaiu had liUd a 
written statemoct alleging that the amcimt was 
not duo, The plaintilf wanted time for amend- 
meni; of his plaint. Tinio was granted, and the 
case was fixed for On that date the 

suit was called three times at 12-18 r. M. The 
defendant was present but nohedy aipeared for 
the minor plaintill. The suit was, therefore, dis¬ 
missed. The plaintiff applied for restoration of 
the suit and an affidavit was sworn on the same 
day though it w’ns filed on :;.5-1944. In the ap. 
plication for restoration of the suit as well as 
the affidavit, the agent of the j'laintill' alleged 
that he was delayed in reaching the Court 
because the train from Kamptee arrived late. 
Tallies led evidence in the case. Plaintiff exa- 
mined tw’O witnesses. Ghasilal, the agent of the 
plaintiff, entered the box and said 

“the train rcncticd the Nngpur station at 12-30 p. m. 
or even after that, I rushed to the Ciuit and found 
that the suit was dismissed.“ 


The Other witness, Mahadeo, said “the train 
had come to Nagpur at about 12 that day.’’ On 
behalf of thenon-applicant, S. K. Ghosh, Number 
Taker of the Railway, was examined and ho 
brought the registers from the Nagpur Railway 
Station. In them the time of the arrival of the 
train was shown as 11-22 A. M. It is obvious that 


if the agent rushed to the Court-, as be says h 
did, he could have reached before 12-43 p. 
w'hen the suit was dismissed. On this evidenc 
the learned Judge of the trial Court declined t 
restore the suit to the file. Hence this revision. 

[a] In the revision petition it is urged tha 
the plaintiff is a minor and some concessioi 
should be shown to him. There is no distinctioi 
,between a minor plaintiff and any other plain 
|Un in so far as o. 9, Civil V. C, is concerned. I 
I is true that some High Courts treat the case c 
an infant more liberally, the earlier Madras viei 
being that the minority of a plaintiff is a suffi 
cient cause if the next friend or guardian i 
ound to be negligent. That view has nm 
been modified by the Madras High Court itsel 
m 5S Mad. 929. The earlier view of the Madro 
High Court has not been accepted in the Oad 
thief Court and in certain other High Courts, 
have been unable to find anything which woul 
differentiate the case of a minor plaintiff froi 
that of any other plaintiff. 

[3] Technicallyspeaking, therefore, the learue 

Judge of the lower Court was right. The questio 
IS whether the discretion which he exercise 
against the minor plaintiff was a judicial disen 
tion. He has not given a finding that there we 
any mdiiect purpose in the faffure of the a^er 
to he present at the time the case was caflec 
Ihe act i;emain8 that the agent did travel tha 
day fiom Kamptee to Nagpur and he was actua: 


ly in Court the same day and he prepared an 
affidavit and swore h before a Judge. He may 
be wrong in^be timings he has given, and he 
has probably not made a clean breast of the 
matter and shown where be lingered from 11-23 
A. M, (the time of the arrival of the train) to 
12-46 r. M. But the negligence is not so gross 
as to disentitle the plainitiff ^ho is a minor from 
having his case restored to the file. Though no 
difference is made in (he Code in the case of a 
minor still in practical operation it is to be re¬ 
membered that a minor is unable to protect his 
intei-ests except through agents, and unless it 
can bo shown that the agent was either grossly 
negligent or that there was a manoeuvring on 
his part to gain some advantage in the case, 
the case of the minor must be looked at some¬ 
what indulgently. The law allows the Court to 
visit laches of this kind with other punishments. 
In my opinion the Court should have considered 
whether this was not a proper case in which to 
visit the plaintiff' with some other punishment 
than the dismissal of his whole claim. I think 
the failure to consider this in its appropriate set¬ 
ting is a failure to exercise the discretion on 
judicial lines. I, therefore, allow the application 
for revision and order that the suit will be re¬ 
stored to tbo file subject to a payment of Es. 75 
as costs to the defendant. The revision is allowed, 
the applicant will bear his own costs and will 
pay the costs of the other side. Pleader’s fea 
Rs. 25. 

G.N. Application allowed.. 
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Madhorao Pailcaji—Appellant v. Eknath-^ 
rao Balappa and others — Respondents. 

First Appeal No. i of 1941, Decided on 3-M94T 
af-aiDst decree of 2ad Addl. Dist., Judge, Yeotmal, 
D/- 30-1-1940. 

(a) Civil P. C. (1908), S. 97—Appeal against pre- 
limmary decree — No appeal against final decree 
— Effect* 

There is uo provision in the Code making an appeal 
filed against the preliminary decree iofructuous if an 
appeal against the final decree is not filed. TbefunctioD’ 
of a final decree is merely to restate and apply with 
precision what the preliminary decree has ordained and 
the decree being in the same suit the Court in appeal 
irom the preliminary decree, as it has power to 
r^ erseor v.ary the preliminary decree, has also power to 
aUect the final decree. A passing of a final decree sob* 

sequent to the institution of the appeal will not affect 

e maintainability of the appeal against the preli* 
minary decree : Case law referred. [Paras 8, 8] 

Annotation : - (•44-Com.) Civil P. C., S. 97, N. 5. 

(b) Civil P C.(1908). 0. 34, R. 1-Appeal against 
aecree tor foreclosure — All mortgagors not im¬ 
pleaded as parties - Effect. 

Order 34, R i is a rule of procedure and is subject, 
among other ilungs, to 0.1, R. 9. Hence, where a motlr 
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gagce has obtained a preliminary decree tor 
foreclosure and in appeal against that decree by one of 
the mortgagors the other mortgagors ace not joined as 
patties the appeal does not fail for non-joinder of other 
mortgagors if it is possible to work out the right of the 
appellant mortgagor in the appeal: Case law referred. 

(Para 13] 

The fact that in the absenceof the other mortgagors it 
may not be permissible for the appellant to ask for 
change ol the decree from one for foreclosure to one 
for sale has nothing to do with the competency of the 
appeal. [Para 14] 

Arrnotation t — ('44-Com.) Civil P. C , 0. 34, E. 1, 

N. 19. 

(c) Civil P. C. (1908). 0. 34, Rr. 2 and 3-Appeal 
against preliminary decree — During its pendency 
final decree passed—Appeal dismissed—Necessity 
of fresh preliminary decree. 

Where during the pendency of an appeal against a 
preliminary decree in foreclosure suit, a 6nal decree is 
passed and subsequently the appeal against the preli¬ 
minary decree is dismissed, it is not necessary that a 
fresh preliminary decree, after the dismissal of the 
appeal, should invariably be drawn up, fixing a fresh 
date for payment after making calculation of the amount 
payable under the decree t 20 A. I. R. 1933 Nag. 236, 
Dtssenf.; 13 A. I. R. 1926 P. C. 93. Exvlawcd. 

(Paras 17, 21 and 23] 

(d) Civil P. C. (1908), 0 . 34, R. 2 (2)-Extension 
of time. 

The Court has no jurisdiction to extend Ume for 
payment, in case of a preliminary decree for foreclosure, 
unless good cause is shown : 15 A. I. B. 1928 P. C. 137, 
Bel. on. 133 

Annotation ; — ('44-Coin.) Civil P. C., 0. 34, R. 2, 
N. 18, Pt. 3. 

(e) Civil P. C. (1908), 0. 34, Rr. 2 and 3-Making 
of final decree during appeal against preliminary 

decree. , . , 

The Irlal Court has jurisdiction to make a onal 
decree nolffitbstandiog that an appeal against a prelu 
minarj decree is pending in a higher Court: Case raw 

Cases referred 

1 . (’30) 57 Cal. 1013 : 16 A. I. B. 1929 Cal. 689 : 123 
I. C. 305 (F. B.), Taleb Ali v. Abdul Aziz. 

2 . {’31) 27 N. L. R. 197 : 16 A. I. B. 1929 Nag. 349 : 

120 I. C. 334, Abdul Sattar V. Bansgopal. 

3 (’14) 36 All. 532 : 1 A. I. R. 1914 All. 380 : 24 
I. C. 827 (F. B.). Kanhaiya Lai v. Tribeni Sahai. 

4 . (’88) 25 A. I. R. 1938 Bom. 222 : 175 I. C. 43, 

Baeawant v. Kallappa. , , ^ 

5 . (’36) 17 Lah. 53 : 22 A. I. R. 1935 Lah. 482 : 157 
I. 0. 416, Gurumukb Bingh v. Malik Shiv Bam. 

6. (’14) 37 Mad. 29 : 2 A. I. R. 1915 Jfnd. 197 : 12 
I, C. 664, Laksbmi v. Maru Devi. 

7. (’12) 37 Mad. 455 :14 I. C. 394, Bamien v. Veerap- 
podajan. 

8. (’16) 8 A. I. R. 1916 Pat. SIO : 1 Pat. L. J. 406 : 85 
I. 0. 878 (F. B.), Mt. Wahid-un-niasa v. Dip Narain 
PetBbade 

9. (’88) I. L. R. (1938) Nag. 370 : '25 A. I. R. 1938 
Na«. 42 : 173 I. C. 44. Ghanaram v. Balbbadra. 

; 10. (’30) 62 All. 134 : 16 A. I. R. 1929 All. 941 : 121 

. I. C. 106, Baldeo Prasad v. Bbolanath. 
j II. (’36) 10 Luck. 70 : 21 A. I. R. 1934 Oudh 220 : 
• 148 I. C. 903, Mahmood All Khan v. Ali Mitza Khan. 
12 . (’40) 15 Lnck. 399 : 27 A. I. R. 1940 Oudh 235 : 
f 186 I. C, 540, Lasa Din ▼. Mohammad Abdul 

13^Vw)*60 Cal. 87 : 20 A. 1. R. 1935 Cal 325 : 143 
A I, C. 315, Umesh Chandra v. Hemanga Chandra. 


14. (‘31) 10 Pat. :Ul : 18 A. I. 11. 1031 I’ul. 104 : 132 
I, C. 100, Mt. Walejatunnissa Biganiv. Mf. Cbulakbi. 

15. ('37) 24 A. I. R. 1937 Pat. 414 ; 1G9 I. C. 897. 
Narain Paiuley v. Siirnjbhan Lai, 

16. t’39) 18 Pat. 141: 26 A. I. R. 1939 l’n(. 49 : 179 
I. C. 549, Muhammad Yunus v. Chiimpamimi ilibi. 

17. (’33) 29 N. L. R. 130 : 20 A. I. R. 1933 Nag. 23G : 
147 I. C. 699, Parasbram v. Umrao Prasad. 

18. (’84) 21 A. I. B. 1931 Mad. 65 : 117 I. C. 1179, 
Ramaswami Ayyar v. Pakkiri Pathar. 

19. (’26) 53 I, A. 197 : 6 Pat, 24 : 13 A. I. U. 1926 
P, C.93 : 98 I. C. 499 (P. C,). Jowad Hussain v. 
Gendan Singh, 

20. (’17) 39 All. 641: 4 A, I. R. 1917 All. IG3 : 42 
I. C. 93 (S. B.), Gaiadhar Sinph v. Kishan -liwan Lai. 

21. (’22) 1 Pat. 414 : 9 A. I. R. 1922 Pa(. 205 : GO 
I. C. 790. .Towad Hussain v. Gendan Singh. 

22. (’27)54 I. A. 52 : 8 Lab, 2-53 : 14 A. I. B. 1027 
P. C. 25 :100 I. C. 22 (P, C.). Fitzholmes v, Dank of 

Upper India Ltd. , ^ 

23. (’37) 1. L.U. (1937) 18 Lab. 245 : 24 A. I. 

P. C. 124 : 64 I. -A. 126 : 167 I, C. 7.S6 : 31 b. L. R. 
271 (P. C- , Nathu Mai v. Raman Mai. 

24. (’28) 24 N. L. R. 182 : 15 A. I. K. 1928 P. C. Ui: 
55 Cal. 821 : 55 I. A. 207 : 109 I. C. 16 ( (I - C.), 

Molilal V. Tbakur Ujiac Singh. 

25. (’29) 51 All. 640 : 16 A. I. R. 1020 All. 2s7 i 119 
I. C. 510,Khair un-nissa v. Oudh Commercial Rank 

26. (’31) 53 All. ‘283 ; 13 A. I. E. 1931 All. 386 : 135 

I. C. .550 (F.B.). Sat Parkushv. Bahai Rai. 

27 (’39) I. L. R. (1939) 1 Cal, 4<7 : 2G A. I. R. 1939 
Cal. 601 : 186 I. C. 215, Bhola Nath Sen v, Jogendra 

28. (’29) 10 Lab. 132 :15 A. I. R. 1928 Lali. 904 : 
111 I. C. 274, Shibba Mai v. Bup Narain. 

29. (’37) 24 A. I. R. 1937 Mad, 421 : 171 I, C. 960. 

KoyaKuttiV.Veerankulti. , „ ,noa 

30. V 39 ) I. L. R. (1939) Mad. 828 : 26 A. I. R. 1939 
Mad. 735 : 185 I. C. 578, Veeran Kutti v. 

31 . (’27) 6 Pat. 780 : 14 A. I. R. 1927 Pat. -1 j • 10- 
I C 811. Somat Singh v. Deonandsn. 

32. {’34) 13 Pat. 379 : 21 A. I- B. 1934 Pat. 225 : 149 
I C. 40. Ishwari Prasad Singh v. Ragbubats Lai. 

V. V. Kdkar and P. U. Padhyc-ioi Api-cbant. 

B. li. Mandlekar — for Respondent 1. 

Judgment. — This appeal arises out of a 
mortgage suit. Paikaji and his sons executed a 
mortgage on 24.5-1929 in favour of respondent!, 
Eknathrao for R?. 20 ,COO, Four of his sons, Gbula- 
ram and others, defendants 1 to 4, were majors 
and executed the document as such. The other 
three sons including the appellan^ Madborao 
defendant 5, were minors and the moitgaf;e was 
executed on their behalf by their father Paikaji 
as their guardian. 

[2] The consideration of Rs. 20,000 was stated 
to be for payment of antecedent debts to the 
creditors of the mortgagors to the extent of 
RS. 16,000, ES. 200 for the exfenses of stamp and 
registration of the mortgage and Rs, 3SC0 for 
expenses of cultivation and for advance to agri¬ 
cultural servants. Interest was agreed to bo paid 
at the rate of 0-14-0 per cent, per mensem and tbo 
entire amount together with interests was 
payable on 24.5-1924. In default of payment of 
the amount due with interest on the due date, 
the mortgage amount was payable at the rate of 


58 Nagpur Madhorao v 

1 per cent-, per ir.f^iiseui till ic-alijatioii. The pro¬ 
perty iiiort:’ai'e(l was o-li^O oi Cliaparda 
Ijani, Pihsil and district Yeotrual. Ono of tbe 
terms oi the niort^nse was that the mortjjagee 
had tlie opiion to sue either for foreclosure or 
for sale in default ot the payitient of tho money 
clue on tho mortj^n^e. 

Ih Th^ mort-'a^ors paid Its. 20C0 to the mort- 
''a"eo oil 21 and thereafter nothing was 

paid towards (he mortgage. After the duo date for 
j'ajmeut had exi'ired on 24-5-1W4, respondent 1, 
the mortgagee, filed Civil Suit No. 8.\ of 1933 
on 28-11-1938 ill the Court of the Additional Dis¬ 
trict Judge, Yeotmal, to enforce the mortgage 
dated 2l-5-l'J29. Paikaji had died and bis sons 
wore impleaded as defendants 1 to 7 and bis 
grandsons were impleaded as defendants S to 13. 
Tbe giacdsons were horn subsequent to the exe. 
cutiou of the mert^age. The plaiutilT exercised 
the 0 [ tion which bo had under the mortgage and 
claimed a decree for foreclosure in default of the 
payment of the amount due on tbe mortgage. 

f-i] (separate written stateraentswere filed ou 
behalf of tiie different defendants. The trial 
Court passed a preliminary decree for foreclosuie 
on 30-119-10. The dale fixed for payment was 
30-7.1910 and tbe amount payable inclusive of 
interest and costs was Ks. 31,521-8.8, 

[5J Madhorao, defendant 5 , alone filed First 
Appeal KO. 4 ( f 1011 on 24 G-1910 against the 
pieliminary decree and impleaded tbe mortgagee 
and Gunwant and Mukimda, two of tbe brothers 
of tho appellant, who were co-mortgagors with 
him. Tho other defendants did not file an appeal 
against the preliminary decree for foreclosure, 
nor have they been made parties in this appeal. 

[rd Tbe decree holder made an application on 
11-91910 for a final decree for foreclosure. Tbe 
appellant made an application in this Court on 
7-11.1910 for stay of proceedings in the trial 
Court for making tbe decree final, but before 
this application could be disposed of, tbe trial 
Court passed a final decree for foreclosure on 
23.11.1910. This Court rejected the application 
for stay on 3-1-1911. 

(7j The learned counsel for the mortgagee 
(respondent l) raised a preliminary objection as 
regards the competency of tbe appeal. Tbe first 
p'ound urged by bim was that as no appeal had 
been filed by the mortgagors against the final 
decree for foreclosure, the appeal against the pre¬ 
liminary decree for foreclosure had become infruc- 
tuou?. Tbe learned counsel did not cite any 
authorities in support of his contention. Pre¬ 
sumably, bis contention was based ou Calcutta 
cases which bad been overruled in 57 Cal. 1013 ^ 
and bad not been followed in 27 N. L. R 197 - 

[81 Under s. 07, Civil P. C. where any party 
aggrieved by a preliminary decree does not 
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appeal from such decree, be is precluded from 
disputing its correctness in any appeal which 
may be preferred from the final decree. There 
is no provision in the Code making an appeal 
filed against the preliminary decree infructuoug 
if an ap[;eal against the final decree is not filed. 
The function of a final decree is merely to restate 
and apply with precision what the preliminary 
decree las ordained and tbe decree being in the 
same suit tbe Court in appeal from the prelimi. 
nary decree, as it has power to reverse or vary 
tbe preliminary decree, has also power to affect 
the final decree. 

[9l All the High Courts in India are agreed 
that a passing of a final decree subsequent to the 
institution of tbe appeal w’ill not affect the 
maintainability of the appeal against tbe prefi. 
minary decree : see 36 aLL. 532,'^ A. I. R. 1938 
Bom 222,^ 57 cal. 101-3;^ 17 Lab. 53,“ 37 Mad. 29;® 
37 Mad. -loo" ; 27 N, L. R 197^ and A. I. R. 1916 
Fat. 370.® The first ground, therefore, fails. 

[ 10 ] Tbe second ground urged w-as that as all 
tbe mortgagors have not been impleaded as 
parties 'in this appeal, the appeal is not main¬ 
tainable. Tbe learned counsel relied on I. L, R. 
1938 Nag. .370® at p. 372. That was a case where 
the respondent-mortgagees had obtained a preli¬ 
minary decree for foree'esure and one of them 
died during tho pendency of the appeal filed by 
tbe mortgagors. No legal representative of tbe 
deceased mortgagee was brought on the record. 
Tbe question for decision was whether the appeal 
abated in its entirety. The decision was based 
on S. 45 , Contract Act and on the principle that 
as tbe mortgage was ono and indivisible and os 
the legal representative of the mortgagee had 
not been brought on record, the appeal abated 
as a whole. This ease has no application. 

[ 11 ] Under S. 43, Contract Act, when two or 
more persons make a joint promise, the promisee 
may, in tbe absence of express agreement to the 
contrary, compel any one or more of such joint 
promisors to perform the whole of tbe promise. 
This is not a case where a promise is made by 
two or more persons. 

[ 12 ] Under s. 45 of the Act when a person 
has made a promise to two or more persons 
jointly, then unless a contrary intention appears 
from the contract, the right to claim performance 
rest?, as between bim and them, with them 
during their joint lives, and, after the death of 
any of them, with the representative ot such 
deceased person jointly with the survivor or 
survivors, and after the death of the last sui’; 
vivor, with the representatives of all jointly- 
The mortgagee filed a suit against all the mort¬ 
gagors and obtained a preliminary decree for 
foreclosure and subsequently a final decree for 
foreclosure.’ Tho defendants other than the ap* 



1948 


Madhorao V. Eknathhao 


Nagpur 59 


pellant did not file auy appeal against eitbov oJ 
the decrees and are bound by it. The appellant 
has a right of redemption and if bo succeeds in 
this appeal, be will bo entitled to redeem the 
property on payment of the amount which may 
be found binding on him. 

[13] Order 34, R. 1, Civil P. C,, is in these 


t6rii}3 * 

"Subject to the provisions of this Code, all persons 
having an interest either in the mortgage-sfcurity or in 
the right of redemption shall be joined as parlies to 
any suit relating to the mortgage.” 

The explanation has not been reproduced as not 
necessary for the purpose of the disposal of the 
appeal. This rule is a rule of procedure and is 
subject, among other things, to R 9 of 0.1 of 
the Code which enacts that no suit shall be 
defeated by reason of the non-joinder of parties, 
and the Court may in every suit deal with the 
matter in controversy so far as regards the rights 
and interests of the parties actually before it. 
That 0. 34 , R. 1 is subject to 0.1, R. 9 of the 
Code has been well-established by judicial autho¬ 
rities : see 52 ALL. 134,“^ 10 Luck, 70,“ 15 Luck. 
899,^2 60 cal. 87,^^ 10 Pat. 341,“ A. I. R. 1937 Pat. 
414 ^® and 18 Pat. 141.^'^ It is possible to work 
'out the right of the appellant in this appeal even 
though some of the mortgagors are not parties 
to this appeal. The appeal, therefore, does not 
fail for nonjoinder of the other mortgagors. 

[I4l The last point urged was that in the 


i 



absence of the other mortgagors, it was not per¬ 
missible for the appellant to ask for change of 
the decree from one for foreclosure to one for 
sale. This point is based on a misapprehension. 
The competency of appeal is one thing and the 
question whether the appellant is disentitled to 
any relief by reason of absence of necessary 
parties is a different matter. The appeal is com- 
Ipetent, though the point urged may be a valid 
ground for disallowing the appellant relief 
Iclaimed, even though he may otherwise been- 
Ititled to it, as he has not made the other persons 
affected by the decree parties to this appeal. 
The third ground has also no substance. The 
preliminary objection as regards the maintain¬ 
ability of the appeal is overruled. 

♦ "i* * 

[ 15 ] The last point urged was that even it the 
appeal failed on merits, a fresh preliminary de- 
■cree for foreclosure be passed. The learned 
counsel argued that as a matter of law he is 
entitled to a fresh decree for foreclosure notwith- 

/standing the dismissal of the appeal. The learned 
•counsel relied on three Privy Council cases, 29 
N. L. R. 130“ and A. 1. B. 1934 Mad. 65*® in sup- 
port of his contention. 

[16] The first Privy Council case relied on 
was 63 I. A. 197; 6 pat. 24.*® In that case the 


decree.holdor had applied for a final decreo 
for sale. The application was mndo nioio than 
three year.s after the expiry of the date fixed 
for payment in the preliminary dtcrec for sa!o 
but withiu three yeai-s from the date of tho 
decreo of tho appellate Court dismissing the 
appeal filed by the decree-holder against tho 
preliminary decree. Article 161, Limitation Act 
governed the case. Under that article an appli¬ 
cation has to be made within three years from 
the date when the right to apply accrues. Tho 
point for decision was whether the time ran 
from the expiry of the time fixed by tho original 
preliminary decree or from the date when on 
appeal against that deerco the appeal was dis¬ 
missed. Their Lordships of the Judicial Com¬ 
mittee approved of tho decision in .30 ALL. cL, 
affirmed the decreo of tho Patna High Court 
reported in.l Pat. 444-* and hold that an appli¬ 
cation for a final decree under 0, 34, R, 5 (2), 
Civil P. C., has to be made within three years 
from Ibc date of the decree of the appellate 
Court and not from the expiry of the time for 
payment fixed by tho preliminary decree and 
that the application of the dccreo-holdor for a 
final decree was within limitation, This view of 
the law w’as re-afiirmed by the Privy Council in 
the subsequent case 54 l. A. 52 : S Lab. 253.' 

( 17 J The question whether tho mere filing of 
an appeal against the ptelimiuiry decree with¬ 
out an order for stay from the appellate Court 
Ousts the jurisdiction of the trial Court to pass 
a final decree was not raised and decided in 
either of these two cases. Their Loidships of 
the Judicial Committee did not lay down the 
proposition that even where a final decree had 
been passed by the trial Court during the pen¬ 
dency of an appeal against a preliminary decree, 
a fresh preliminary decree after the dismissal of 
the appeal should invarinbly be drawn up, fixing 
a fresh date for payment after making calcula- 
tion of the amount payable under the decree. 

[18J In 18 Lab. 245“ a fresh decree was drawn 
up as tho appeal bad been allowed. As stated 
by Rankin C. J., in 57 cal 1013* at page 1039, 
when a preliminary decree is set aside, the final 
decreo is superseded, whether the appeal was 
brought before or after the passing of the final 
decree and that, an appellate Court, when setting 
aside or varying a preliminary decree, can. and 
indeed should give directions for the sotting 
aside or varying of the final decree, if the exis. 
tence of the final decree is brought to its notice. 

[19] Under 0. 41, R. 5, Civil P. C,, an appeal 
does not operate as a stay of proceedings under 
a decreo or order appealed from except so far as 
the appellate Court may order. In the present 
case, no order for stay bad been granted by the 
appellate Court. Under 0. 34. R. 2 (2) in the 
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'case of a pnliiuinary cleciefi for forecIo?uie and 
|unclcr n. 4 (2) in the cnso of a I'leliniinary decree 
|foi' sale, tlie Court may on siifiicient causc extend 
,tinK; for payment. The CourD, however, has no 
.jurisdiction to extend timo for payment unless 
good caiiae is shown : 24 N. L. R. iS2.'‘ here 

a payment is not matlo in accorclanca with the 
preliminary decree and timo for payment has not 
been extended, the Court shall, on an applica¬ 
tion made by tlie decree.holder, pass a final 
decree for foreclosure under u. 34, K. 3 of the 
Code, or a final decree for sale under o. 34, R. 5, 
as the case may be. The trial Court has juris- 
diction to make a final decree notwitbstanding 
that an appeal against a preliminary decree is 
pending in a higher Court: •>ee 51 ALL. 040.-^ 53 
ALL. I. L. R. (1039) 1 Cal. 477.-^ 10 Lab. 

132,-=* A. I, R. 10J7 Mad. 4-21,-^ I. L. R. 1939 Mad. 
at p. S32, G I’at. 780^^ and 13 Pat. 379.^- 
[20] Where an appeal is filed against a preli. 
minary decree and the appeal is subsequently 
dismissed, the question of limitation becomes 
material in two cases: (i) when the decree-holder 
applies for a final decree and ( 2 ) when he applies 
for execution of the final decree. As regards the 
first case, it is governed by Art. 181 , Limitation 


Act, and a decree-holder has to apply wilhi 
three years from the date when the right t 
apply arises. There was a divergence of judicit 
opinion as regards the starting point of liniitf 
tion for an application for a final decree in 
mortage suit. It is now settled law after th 
decisions of their Lordships of the Privy Couuc 
in G Pat. 24'^ and 8 Lab. 253^^ that the decret 
holder has a right to apply for a final decre 
after the appeal is decided. In cases where h 
has already obtained a final decree for fort 
closure, tho question of limitation will not aris( 
In the present case th^ mortgagee has alread 
obtained a final decree for foreclosure and it: 
not necessary for him to apply for a final deciei 
In the case of an application for execution of 
decree, Art. 1S2 is clear and the several claust 
in col, .3 of the article give separate startin 
point for limitation and if tho application fc 
execution is made within any of these dats 
mentioned therein, the application for executio 
will be within limitation. Where an appeal ha 
been filed against the preliminary decree or fine 
decree in a mortgage suit, the starting point fc 
limitation is the date of the decree or order c 
the appellate Court: see cl. 2 , col. 3 of Art 182 
[21] In 29 N. L. R. 130.17 ^ 

down that notwithstanding the dismissal of a 
appeal from a preliminary mortgage decree i 
IS necessary for the appellate Court to pas’s 
fresh decree fixing a fresh date for payment an. 
making a fresh calculation of the amount whic 
>vill be due on that date. Tho decision purport 


to be base.] on 6 rat. We respectfully dig. 
agree with the decision of llacnair J. C. as, in 
our opinion, their Lordships of the Judicial Com- 
mittee did not lay down any such proposition 
in G rat. 24.'‘‘' 

[•22] The decision in A. i. R. 1934 Mad. 65 I® is 
inconsistent with the later cases in A. I. R. 1937 
Mad.4-21-'' and i.l.r, (1939) Mad. 828,and can. 
not be supported on principle, In A. I. R. 1934 
Mad. 65*=* it was held that in cases where there 
has been a final decree in pursuance of the pr«. 
liminary decree of the lower Court pending the 
appeal, that final decree is valid and binding to 
the extent but only to the extent to which it is 
not altered by the appellate decree, and a decree 
of the appellate Court confirming after judicial 
consideration the preliminary decree of a lower 
Court is for this purpose one altering it. We 
accept the first part of the proposition as correct, 
but we lespectfully dissent from the second part. 

[23] As a final decree for foreclosure has. 
already been passed in this case, we do not con¬ 
sider it necessary to pass a fresh preliminary 
decree for foreclosure. 

[ 24 ] The appeal fails and is dismissed. Ordi. 
narily costs shall follow the event. As frivolous 
objection regarding the maintainability of the 
appeal was raised on behalf of respondent 1, we 
disallow respondent 1 his coats of the appeal. 
Parties to bear the costs in this Court as incurred'. 

D-S. Appeal dismissed. 


A. I. R. (35) 1948 Nagpur 60 [C. N. 21.] 
Nitogi C. J. and Hidayatullae j. 

A/t. Ilasinabai w/o Fakarduddin and 
another — Defendants — Appellants v. Shri- 
kisandas Tikamdas — Plaintiff — Respondsnt, 
Second Appeal No. 93 of 1940, Decided on 8-8-1946, 
from appellate decree of Addl. Diet. Judge, Nimar, D/- 
17-11-1939. 

(a) Civil P. C. (1908), 0. 22, Rr. 3 and 4-Suit by 
trustee —Legal representative of trustee, who Is— 
Civil P. C., (1908). S. 2 (11) _ Trusts Act (1882)^ 
Ss. 73 and 75. 

There is no need to read the deSnition of ‘'legal re¬ 
presentative” from Civil Procedure Code into the 
Trusts Act. The words “legal representative of the 
trustee in S. 73, Trusts Act, mean his legal represen* 
l^livo in bis personal capacity, and not qua trustee. 
On the other hand, foe the purposes of a suit the words 
egal representative” mean the successor in office on 
whom the trust property devolves. In S. 2 (11), Civil 
I.C., the legal representative is the successor to the 
trusteeship and the trust property under S. 75, Trusts 
Act. In S, 73 the person who makes the appointment is 
the legal representative of the trustee in bis individual 
an personal capacity. Therefore, a person who is 
iiominated as a trustee by the legal representatives of 
the sole surviving trustee is n legal representative of 
such trustee for the purposes of 0. 22 and can be sub¬ 
stituted as a respondent on the death of such trustee. 

A . [Paras 3 and 5) 

Annotation : Cll-Com.) Civil P. C., 0. 22. B. 3, N. lO 
and 0. 22, R. iQ. N. 9. 
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(b) Negoliable Instrunients Act (1881), S. 7— 
Promissory note—Trustee named as payee—Trust 
for community—Right ot suit. 

A sale deed which created a trust io favour of a cer¬ 
tain coinmonily was executed in favour of three per¬ 
sons as udhiw&tddys and hdrUidns of that coinmunilj* 
Two of the u’aJiiwcifdrtfS acting for and on behalf of 
the community were payees under a promissory note 
the cousideratioo for which came out of the trust. In a 
suit upon the promissory note by the sole living udhi- 

u-atdar: , , . . j 

Held that the plaintiff was a trustee of the trust and 
not an agent of the community; that a ttuslee can be a 
payee and since the plaintiO was named in the promis¬ 
sory note he was a payee within the meaning of S. 7 
and there was no uncertainty in tho matter and that, 
therefore, the plaintia bad a right of suit. [I’ara lOj 

(c) Interpretation ol statuies-Construction mak¬ 
ing statute logicalis to be preferred. 

[Para o] 

(d) Negotiable Instruments Act (1881), S. 78 -- 
Promissory note—Payment to third person—Vali¬ 
dity of discharge. 

A payment to any person other than the person 
mentioned in S. 78 would not give a valid discharge to 
the promisor unless tho payee or the holder (as the 
case may be) accepts the payment as valid and to him¬ 
self. Where the payee serves a notice on the promisor 
before the payment to the third person and shortly 
afterwards files a suit on the promissory note it cannot 
be said that the payee has accepUd the payment and 
consequently there is no valid discharge in respect of 
that payment. 

Casesreferred 

1. Miscellaneous Appeal No.70 of 1935, D/- 27-1--1937, 
Habibulla v. Tbakurdas. 

2. (18) 41 Mad. 353 : 5 A. I. R. 1918 Mad. 482 : 42 
I. C, 934, Bamanandban Chetty v. Katba Velan. 

3. (1865) 1 Q. B. 376 ; 33 L. J. Q. B. 130 : 14 h. T. 
252 :14 W. R. 584,-Holmes v. Joques. 

4. ('09) 4 I. C. 293 : 5 L. B. R. 102 (F. B.), Aco Eog 

Pwa V. Chetty Firm. 

5. (1863) 32 L. J. Ex. 137, Watson v. Evans. 

6 '.30) 59 M. L. J. 518 : 17 A. I. R. 1930 Mad. 1004 : 
53 Mad. 968 : 128 I. C. 870, Venkatarami Bcddi v. 

7^(''35) 22 A. I. R. 1935 Nag. 43 : 31 N. L. R. M7 : 
155 I. C. 1032, Sukblal Modbi v. Damroo Ganesh. 

Fida Hussain — for Appellants. 

Z. B. Tare — for Respondent. 

Judgment _This is a second appeal from 

the judgment and decree passed by Mr. J. N. 
Haksar, Additional District Judge, Nimar on 
17-11.1939 in civil Appeal No. lOB of 1939, re- 
versing the decision of the trial Court. The suit 
was based upon a promissory note, dated U-6- 
1932 (ex. P-1 ) and the plaintiff brought the suit 
as the sole surviving trustee of a trust. In the 
plaint the plaintiff is described as 

"trustee, by virtue of a sale-deed dated 6th June 192i, 
cxecQted by Mt Uadb&baif wife of Kisbao Da9» aod 
others, Punch and Wahimidar of Gujratbi Mod Com- 
' munity, Burbanpur." 

! ■ [2] The defendants denied the right of the 

J plaintiff to bring the suit and the trial Court 

dismissed the suit. The first appellate Court re- 
j versed the decree of the trial (jourt. Hence the 
^ defendants filed this appeal. 


[3] The only qiic.Mion upon ineriis is wliotbcr 
the plaintiff has a right o( suit as the defendants 
do not deny execution or considontion. Before 
this part of the case is taken up, there is ono 
other point in connection with tho death of the 
plaintiff and the substitution of Seth Sbrikiahaii- 
das, sou of Tikamdas of Burbanpur as the res- 
pondent which needs decision. It is argued that 
Seth Shrikisbandas who is nominated by the 
legal representatives of tho late Seth Thakurdas 
(plaintiff) as a trustee is not the legal represen¬ 
tative of Seth Tbakurdas for the purposes of 
0. 2-2, Civil P. C. 

[ 4 ] Section 73, Trusts Act (2 [i(] of 1 S 82 ) 
provides for the appointuient of a trustee, vsheii 
the last surviving trustee either dies, or is unlit 
or refuses to act. lu such circumstances {inter 
alia) the legal representatives of the last surviv¬ 
ing and continuing trustee can nominate the 
successor. Mr. Lida Hussain refers to S. 2 (ll), 

Civil P.C., which reads: . 

“ ‘Legal repre-ontativc* means a persoo who in law 
represents the estate of a deceased person, and iocludes 
any perpon who intermeddles with the estate of tbo 
deceased nnd where a party sues or is sued in a repre¬ 
sentative cbaracltr the person OD whom the estate 
devolves on the death of the party 80 suing or sued 
and argues that because a trustee sues in a 
representative capacity we have first to find 
out tbo person on whom the trust property has 
devolved and it is that person who is the legal 
representative and who alone cau make the 
nomination of the successor under S. 73, Trusts 
Act. He says that the law is defective because 
it is obvious that the devolution of the trust 
property cannot take place till a successor is 

appointed. 

[ 5 ] There is no need to read the definition 
from the Civil Procedure Code into the TruBtsj 
Act. The trust property has devolved upon 
the present respondent (Seth Shrikisbandas) 
under S. 76, Trusts Act as he has been legally 
appointed by the legal representatives of the 
sole surviving and continuing trustee. The 
words "legal representative of the trustee in 
8.73, Trusts Act, mean his legal representative 
in bis personal capacity, and not qua trustee. 
On the other hand for tho purposes of a suit the 
words ‘legal representative' mean the successor 
in oSico on whom the trust property devolves. 
Sir Dinsbaw Mulla's comment under 8. 2 (ll). 
Civil P. C.. at p. 12 of his Edn. ll is quite clear: 

"Tbos on the death of a trustee or of a ahebait of 
a muU, his successor in office and not his executor or 
heir is the legal representative, and the 7 

continued by ot against the successor under 0. XAli, 

R. 3or4.‘' 

In S- 2 (u)r Civil P. C. the legal repregentative 
\s the successor to tho trusteeship and the| 
irust property under 9. 75, Trusts Act, In 8. 73 
the person who makes the appointment is the, 
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A. I. R, 


I'crivtfntaiive of tiic trustee io his indi- 
vKiiial iiu'l lors uiulcai'acity. It i.-awell kno^vn 
nilo of ni(CM-iTi.lation of statutes that if one con- 
stniofioti loads »o al'Siirdity aud anotlior inakes 
the sti'.Uito I oicu!. the iatlor cors'.iuctioD is to 
bo {•roferred, lor every ctToit should be niaolc to 
nial.e souse and i.ot uousonso of logblafiou. Id 
our opiDkni, llioaiore, the imaiiinfi of the ta-o 
provisions is quite char iiDfl wo liold that Seth 
Sliiikisandiid has Icen properly hrought on 
record. ^ 

fG] The next point is wbetuer the plaintiff 
Thfikurdas had a riglit of suit on the promissory 
note. Tbe clufondants’ arguimut is that the 
jHiyC'O in the pronoic is 'the Sakai Panchas 
Gujrati Jfod’ and as there cannot be a ‘ivahi. 
7i'atdar' (agent) of the Sakai Panchas Gujrati 
Mod, the jireseiit plaintiff is neither a payee uor 
a holder of the promisstry note. lie contends 
that inasmuch as th<' pronote is in the name of 
a community with a fluctuating member.-hip, a 
suit could only lo hrought if the plaintiff bad 
been authorised by the whole community or 
under the provisions of 0. l, u. 8, Civil P C. 

[7] This matter was oven previously the 
subject of some controversy and the High Court 
by its order in Misc. appeal No. 70 of pjss* had 
upheld the order of the District Judge who had 
remanded the case for a rehearing after the 
trial Court had dismissed the suit. In upholding 
the Older of the District Judge Stone C. J., and 
Bose J. hold : 


■'The It’sjiicd District Judge came to the conclusion 
we {Link riglilly, ibat a coininuQi’y cannot have an 
agent and Ibai the truth was that this community in 
respect of this transaction was represented by Seth 
Jbakuedas ns trustee. He abo expressed the view that 
Ex. ['-1 was a promissory note the payee in which wag 
the community. As to this latter question, we leave the 
matter open, tlie matter not having been argued before 
us, ffiough we oliserve that prima Jacic it would seem 
obvious that Seth Thakurdas is the {vijee, though when 
paid he would bold the proceeds ns trustee. The 
proposed amendment wh ch the plaintiff has declined 
to make, is wo think, one that cannot be required and 
we incline to the view that as the plaint stands at 
presmt, so far as its entitling is concerned, it is right.” 

[8] The matter, therefore, is one of construc¬ 
tion of the document and if the present plaintiff 
13 one of the payees then he has a right of suit. 
The words of the pro-note are : 


Promissory note Ukhuahne tcalU Sakai Pm 
Cujiah .Vod Ki taraj $c tcahctcatdar Seihjee Thak 
das Goverdhandass wa Khmchand Bisandass etc.' 

The payees under the promissory note i 
obviously the two ivahtwatdars who were acti 
for and on behalf of the Sakai Panch Guje 
Mod. The promissory note makes the t 
persons named there as the payees and it is i 
denied that Thakurdas alone is now alive, 
great deal of dispute has arisen in this case c 
to the use of the word wahitvatdar’ beeaua 


community like the Sakai Panch Gujrathi Mod 
cannot- have an age-nt. Reference in this matter 
is made by both sides to a ‘sale’ deed which is 
the basis of a trust out of v;hich this money had 
come. That sale deed was executed on 6-61921 
by six persons in favour of (a) Sbree Bechar 
Mata temple, (b) Shiee Gujiatbi Mod Wadi, (o) 
(i) Seth Ttiakurdas Gordhandas (ii) Seth Ghan- 
sliviundas Javerchand (iii) Seth Khemchand 
Disan Das (iv) Mulcband son of Lalchand 
Gujiatlii Mod u'ahiwatdars and Kanndas of 
Sakai Panch Gujrathi Mod community. 

[9] The property sold consisted of two houses 
and the vendors by the same deed stipulated 
that out of the consideration of Es. 10,000 the’ 
vendues would pay off the debts mentioned in 
the sale-deed and meet (he marriage expenses 
of the one Mt. Sunder Bai and the expenses of 
maintaining some infants. The balance was to 
be disposed of as follows: 

"The caste people will he invited and fed, each year 
on MitiDaisakh kadi 8. in the names of Javeroband 
find Mobanchand (and) Naraindas (aniDtelligible)Bbag* 
walwallas, wiih the amount of interest, whatsoever 
accrues on Iho baknee which will be left after paying 
off the debts of the creditors and kept in deposit as 
principal. Every member o( Gujrallii Mod community 
isauiboiised lo make efforts biuieelf for the arrange* 
meat of feeding the people of the community and get 
(the sa me) done. Every member of our coromunity is 
also entitled lo examine the accounts thereof.” 

It is said that a point emerges from this: 
that the vendees being six, even excluding the 
Gujrathi Mod, at least two other trustees are 
named viz. the Bechar Mata temple and the 
bhri Gujrathi Mod Wadi. But we are not con¬ 
cerned with whether these are also trustees or 
not; what we are concerned with is the payee 
under the pro-note. A trustee can be a payee. 
It has been held in 41 Mad. 353* that a trustee 
can sustain a suit in his name when a pronois- 
sory.note is taken in bis name as a trustee. In 
this ruling even the successor of the trustee was 
allowed to sue. The reason given was that the 
Negotiable Instruments Act does not affect devo¬ 
lution of rights by operation of law. A trustee 
can certainly be the payee and if authority ie 
needed we cite (1865) 1 Q. b. 37G.* In 4 I. C. 293* 
there was a piomissory-note made payable to 
the members for the time being of the firm of 
E. M. A. E. R. M.’ This was held not to indicate 
a certain person within the meaning of the 
Negotiable Instruments Act. Bell J. who pro¬ 
nounced the judgment of the Full Bench, how¬ 
ever, went on to say ; 

Ifit were merely the inclusion of ‘representatives’ 
in the expression 'the creditor’ that bad to be consi* 

n! T 4 i.'^u difficulty would arise, for 

inen l think on the true construction of the instrament 
the money would be payable in the first instance to the 
emwrs of the firm, and their representatives would be 
merely iheir agents to receive payment on their behalf. 
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Tins clearly would bo the ease under Ibe EnRlisb 
ComiDOn Law, as appears from infer alia (1865) 1 Q.B. 
376* and 11868) 32 L. 5. Ex. 137* and it seems to me 
that the parastaph quoted above from S. 5, Ncgoliablo 
Instruments Act merely reproduces English Common 
Law with respect to the certainly oi person required in 
the case ot the payeo of a note or bill. I have tbo less 
hesitation in so regarding this paragraph, as the same 
view of its effect is taken by the learned diaftsman of 
the English Bills of Exchange Act. iChalmer’s Negoti¬ 
able Instruments Act', page 42, 3rd Edition.)’’ 

It is to be noticed that the promissory note in 
(1665) 1 Q. B. 376^ ran as follows: 

“On demand I promise to pay to the trustees of the 
W. Chapal or their treasurer for the lime beiog etc.” 

The plaintiffs in the action were the surviving 
trustees, there being in the first instance four 
other persona besides the plaintiffs as the original 
trustees. Cockburn C. J., said that ‘the treasurer 
would have no authority to sue in hia own name 
but only to receive the money on behalf of the 
trustees’. This did not introduce any uncertainty 
as to the payees and the surviving trustees could 
sue. See also 59 M. l. j. 648.'' 


ft 


i 



[10] Since the plaintiff is named in the pro- 
missory note be is a payee within the meaning 
given by the definition of a payee in S. 7, NegotU 
able Instruments Act, and there is no uncertainty 
in the matter. We are further of the opinion 
that Seth Tbakordas was a trustte of the trust 
out of which this money came. This was in effect 
also the finding of Stone C. J., and Bose J. and 
we are fortified in our conclusions by the earlier 
finding though it was then tentatively given. 
The case ie, therefore, covered by the decision 
|in 41 Mad. 863.^ We accordingly bold that tbo 
plaintiff bad a right of suit. 

[ 11 ] There are two small matters which, it 
was said, call for interference. The Court of 
appeal below, decreed the claim of the plaintiff 
for B8. 3300 with interest from llth May 1931 at 
9 per cent, per annum till 20th July 1938 and 
thereafter at 4 per cent per annum. The learned 
Judge of the Court below lost sight of the fact 
that credit for Rs. 594 towards interest was given 
in the plaint. The decree of the lower appellate 
Court will be modified by making this allowance. 

[12l The defendants (appellants) claim credit 
for EB. 297 which were paid to the Sakai Panch 
Gujrathi Mod on or about 18th May 1934 through 
Chhotelal Gulabcband, Manakcband Bbookandas, 
and Moti Munshi for holding the annual feast. 
The plaintiff denied the payment as it was not 
paid to the promisees named in the promissory 
note or another person at their instance. 

[18] Defendants rely on receipt dated 22nd 
July 1984 (Ex. 1 D.6) and have examined Manak- 
eband (D. W. l) and Chhotelal (D. W. 2). The 
defendants further rely on the copies of account 
bMks (bx. 1 D-9}. The matter falls to be consi¬ 


dered under S. 78, Negotiable Instrumcllt^; Act. 
This seetien provides that: 

“Subject to Ibe provisions of S. 82, Cl. (c) payment of 
the amount due on a promissory note, bill of exebange 
or cheque must in order to (li^-clmrgc Ibc maker or 
acceptor be made to the bolder of tbc iuslrument.'' 

A payment to any other person would not give 
a valid discharge to the promisor unle.ss the 
])flyeo or the bolder (as the case may be) necoiits; 
the payment as valid und (ohimself. ThoplniGtiff. 
had already served notices ou the defendants' 
before the date of this payment and the suit was 
also filed on 15th Juno 1934. It cannot, therefore, 
be said that the plaintiff accepted the payment. 
Technically, the defendants cannot be said to be 
di-chargtd though it is apparent that the monGyj 
reached the Sakai Panch Gujrathi Mod. We] 
accordingly hold that there is no valid discbargel 
in respect of this sum of Rs. 297. The appeal' 
subject to modification indicated above is dis¬ 
missed. 

[ 14 ] As a certificate under S. 15 (1), Debt 
Conciliation Act has been issued, the parties 
shall bear their own costs and the decree shall 
not l)e executed unless agreement (if an>) under 
s. 12 of the Act is satisfied or ceases to subsist. 

[ 15 ] It remains only to discuss fho cross- 
objection. This is filed in respect of the costs 
which have beou disallowed because of a certi¬ 
ficate issued by the Debt Conciliation Board. It 
is argued that the suit was already pending 
before the defendants applied to the Debt Con¬ 
ciliation Board and a distinction is sought to bo 
made between suits already begun and suits 
which are filed later. This matter was considered 
by one of us in A.I. R. 1935 Nag, 43^ and 
nothing has been shown to us which would 
induce us to depart from the view there express- 
ed. The cross-objection is dismissed. Parties will 
bear their own costs of the cross-objection. 

V.B. Appeal and cross-objection 

dismissed. 


A. I. R. (39) 1948 Nagpur 63 [C. X 2^-/ 
Hidatatollah j. 

Umedsingh Baliram Eaghuhanshi—Appli¬ 
cant V. Shanherlal Jhaiiaklal and others — 
^^on-applicants. 

Civil Bevn. No. 139 of 1945, Decided on 15th October 
1946, from order of Addl. DUt. Judge, Scooi, D/- 27th 
January 1945. 

(a) Limitation Act (1908), S. 4 and Art. 166 — 
Court closed when period expires — Extension of 
time. 

Where the period of limitation prescribed lot an 
application under 0. 21, R. 89, Civil P. C., expires on a 
day when the Court ie away on casual leave, it is im¬ 
perative on the applicant to file his application and 
make the necessary deposit on the very next day on 
which the Court is opened. He is not entitled to add the 
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A. I. S. 


aflTc oa wl)icb the Court is closed to the statutory 
licr;od ; 22 A. I. R. 193.5 F. C. 8>. Rd. on. [Para 6] 
Annotation : (■42-Coiii.) Lim. Act. S. i, N. 15, Art- 
16G. N. I'.Pt'll- 

(b) Civil P. C. (1908), 0. 21, R. 89 - Deposit in 


^''f he nnkin;? of a deposit is a condition precedent to 
flip iiiakin" o( an application under 0. 21, R. 89 : 4 
air 1917 Mad, 17C; 31 A. 1. R 1911 Rom. 233 ; 

A.l.R. 1911 Mad. 56.5 and 12 A.I.R. 1925 Nag. 30. 
IlcloK. [ParaC] 

Annotation i ('.ll'Com.) Civil P. C., 0. 21, R. 89, 
N, 10. 


Ca&is referred „ 

j, cil) 13 C. L. .1. 467: 10 I. C. ol, Md. Akbac /ainan 

Klian V. Siikliden Pande. 

2, (’1211.5 C. L. J. 83 ; 10 I. C. 880, Dalhin Mathura 
Koer V. Ban'i lhar Singh. 

3. (’,i4) 15 Rail. 308 : 21 A. I. R. 1931 Lah C22 : 152 
I C Gl't, N'lr .Muhammad V. Ghulaman, 

4. (’26) 9 N. L, J. .57 :13 A. I. R. 1926 Nag. 331 : 06 

I. C. 37C, Raotmal v. Amatsingh. 

5. ( li)) .57 All. 242 : 22 A. I. R. 193.5 P. C. 8-5; 1-55 
i. C. 205: 62 I.A. 60 (P.C.), Maqhul Ahmad v. Pratap 
Narain Singh. 

6, (’17) -1 A. I. R. 1917 Mad. 176: 33 I. C. 996, Vanni- 
sami Thevar v. Periayaswami Thevar. 

7, (’44) 31 A. I. R. 1944 Bom, 233, Amritlal Narsilal 
V. Sada>hiv. 

8. (’41) 1944-2 M. L, J. 124 : 31 A. I, R. 1944 Mad. 
.565: 218 1. C. 414, Arumughathammal v. Mangoomal 
Lunida Singh Firm. 

9, (’25) 12 A.I.R. 1925 Nag. 30: 73 I. C. 705, Narayan 
V. Enmktiehnaji. 

II. N. Chaudhuri — for Applicant. 

r. r>. Sen and R. J. Shave — for Non-applicant 1. 


Order.—Thia is a revision against the order 
of Mr, Ci. V. Ayacbit, Additional District Judge, 
Seoni in Misc. Appeal No. 5 of 1944, dated 2?th 


January 1945. 

[ 2 ] The applicant, Umed Singh, is a private 
purchaser of property which was the subject of 
a Court sale in execution of a decree in civil 
Suit NO. 45.B of 1939, and was purchased by 
Shankerlal Kalar. The decree-bolder in the suit 
was Bbairo Sao and the judgnoent-debtor Birat 
Singh. The court sale took place on 23rd August 
1944. On 26 th September 1944 two applications 
were put in to set aside the sale. One was by 
Birat Singh and the other by the present appli, 
cant. The trial Court by its order d/- 2nd October 
1944 dismissed Birat Singh's application as the 
necessary deposit was not made on 22nd septem- 
ber 1944 and the application was beyond the 
period of 30 days. 

[3] regard to Umed Singh’s application 
the learned Court took a different view and 
ordered him to make the necessary deposit till 
3rd October 1944 and on 20th October 1944 the 
Court set aside the sale. The learned Judge said: 


"The explanation oflered by the counsel on behalf of 
Umed Singh is that be could not present such an appli* 
cation vritbin one month and specially on the last day 
as this Court was away ou casual leave." 


the time for the making of the application and 
the deposit. 

[4] The learned Additional District Judge 
reversed this decision. It is difficult to see how • 
the learned trial Judge could distinguish the case 
of the two applicants before him as he did. 

[o] In the case of Umed Singh also the limi. 
tation of 30 days applied and the making of a 
deposit is a condition precedent to the applies, 
tion. Learned counsel in support of bis applica¬ 
tion relies on 13 C. h. J. 467.^ 15 C. L. J. 83,* 15 
Lab. 308* and 9 N. L. J. 57* and argues that 
when the Court was on casual leave on 22nd 
September 1944 the Court must be deemed to be 
closed on that date. He claims, therefore, to 
deduct one day from the days spent till 22 nd 
September 1944 and as 23rd September 1944 was 
a Saturday be claims to be in time on 26th Sep¬ 
tember 1944. 

[6] It has been held in 57 ALL. 242^ that Ss. 4 
and 14, Limitation Act, are not similar in their 
effect. Whereas under S. 14 of the Act the time 
spent can be excluded, S. 4 does not entitle a 
person to add the days on which the Court is 
closed to the statutory period. He must do the 
act on the very next day on which the Court is 
open. Applying these rulings in the light of the 
Privy Council case just referred .to here, it was 
imperative for Umed Singh to file his application 
and make the necessary deposit on 23cd Sept6Di< 
her 1944 when presumably the Court was present, 
the applicant has been unable to show why he 
should be excused for not filing bis application 
on 23rd September 1944 and for not making the 
deposit also on the same date. The application 
which was ultimately filed was prepared on 26 tli 
September 1944 and the stamps for it were also 
bought on the 25th idem. It is obvious that the 
applicant took no action till that date and is 
now using the Court’s absence to get a longer 
period of limitation. Further even on 25th fiep* 
tember 1944 he did not make the deposit and as 
held in A. i. R. 1917 Mad. 176,® A.I.R. 1944 Bom. 
233,^ 1944-2 M. L. J. 124® and A, I. R. 1926 Nag. 
30° the making of a deposit is a condition pr®"! 
cedent to the making of an application under 
0. 21, R. 89, Civil P. C. This was not done on the 
same day on which the application was made. 
The order of the learned Additional District 
Judge, Seoni, is upheld. The application for 
revision is dismissed with costs. Counsel's fea 
Rs. 20. 

Revision dismissed. 


The application being late by three days the 
learned Judge condoned the delay and extended 
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Jusaf and Ismail Co., Saoncr — Plainliff- 
Applicant v. Governor-General in Council 
through the Secretary, Central Governinent, 
representing G. I. P. By. Co. and B. N. By. 
Co., NewDelhi—Defendant—Non-Applicant. 

Civil Revo. No. 229 of 1945, Decided on 5-9-1946, 
from decree of Small Cause Court Judge, Saoner, D/- 
6-4-1945. 

(a) Railways Act (1890), S. 72 — Goods damaged 
by unruly and furious mob—Liability of Railway- 
Contract Act (1872), Ss. 151 and 152. 

After the Act was enacted the Railways in India are 
merely bailees in respect of goods entrusted to them for 
carriage and are governed by the provisions of tho 
Contract Act on bailment: (1920) 1 K. B. 102;31 A. I. R. 
1944 Cal. 50 and 33 A. I. R. 1946 Oil. 249, Rel.on. 
and 3 Bom. 109 (F. B.), Approved. [Para 5] 

Even as bailee, the liability of the Railway is not 
unqualiOed. It is expected to take only that care of 
goods which a prudent owner would take of the goods 
owned by him. Where a riotous mob of about 1000 
people attacked the Railway Station, burnt and 
destroyed all records, the station building and the 
goods-shed, and damaged everything it could lay its 
hands on, and no amount of care by the Railway Com¬ 
pany could have possibly protected the goods against 
the unruly and furious mob. the Railway, as a bailee, 
cannot bo held liable for the damage done to the goods 
as a result of unforeseen and unavoidable eventuality. 

[Para 10} 

I (b) Railways Act (1890), S. 72 - Consignee if can 
, refuse to take delivery except on endorsement by 
Railway Officer regarding damage and shortage — 

’■ Contract Act (1872), S. 161. 

The consignee should take delivery of the consign¬ 
ment in the condition in which it is found after giving 
notice to the officer giving delivery as to its condition 
and then sue the Railway Company for damage or 
f shortage, if any. He has no right in law to insist that 
i either the Railway Officer should make or be himself 
fl should be permitted to make an endorsement as to the 
^ damaged condition of the consignment in railway 
registers before taking delivery: 18 A. I. R- 1931 Nag. 
li> 29, Rel.on-, 16 A. I. R 1929 All 900, Disti^ig-, 13 
j| A. I. R 1926 Lah. 675; 9 A. I. R. 1922 All. 514 and 23 
\ A. 1. R. 1930 Mad. 978, Ref. [Para 8) 


^ (c) Railways Act (1890), S. 72- Consignee refus 

* ing to take delivery — Liability of Railway for loss 
or damage — Contract Act 11872), S. 161. 

Even if the consignee refuses to take delivery of the 
goods duly offered lo him the railway still continues to 
^4 be the bailee and remains liable as such. But the 
consignee U liable to compensate the railway for any 
necessary expenses incidental to the safe custody of 
goods: 13 I. 0. 509 (Cal.), Ref. [Para 9] 

Ijg Cases referred'.— 

1. (’78) 3 Bom. 109 (F. B.), Kuverji TuUidar v. 0.1. P. 
By. Co. 

2 . (1920) I K. B. 102 : 95 L. J. K. B. 363 : 134 L. T. 
191, Fagan v. Green and Edwards Ltd. 

3. ('43) I. L. R. (1943) 1 Cal. 397 : 31 A. I. R. 1914 
Oal. 50 : 211 I. 0. 270, B. N. Ry. Co., Ltd. v. Sobrati 
Ulya. 

• 4 . (’48) 83 A. I. B. 1946 Cal. 249 : 1. L. B. (1944) 2 
Oal. 487, Balliaram v. Qoveiaor-Qeneral of India in 
Oonnoll. 

S. (’29) 16 A. I. R. 1929 All. 960:52 All. 126:122 I.C. 
888, BbuHan Md v. Secretary of State. 

1946 N/9 & 10 




6 . ('20) 7 Lab. 370 : 13 A. I. R. 1920 Lah. 575 : 95 
I. C. 3‘23, Secretary of Stale v. Hur Kislian Das Kura 
Mai. 

7. (■2->) 44 All. 763: 9 A, I. R. 1922 All. 514 : 08 I. C, 
961, SbriGangajiCoUon Mills Co., Ltd. v. East Indian 
Ry. Cc. 

8. ('36) 71 M. L. J. 325 : 23 A. I, R, 1935 Mad. 878 : 
164 I. C. 903, S. I. Rly. Co., Ltd. v. Krisbnaswami 
Naidu. 

9. {’31) 18 A. I. R. 1931 Nag. 29 : 27 N. L, R. 230: 
130 I. C. 82, G, I. P. Rly. Co. v. Firm Manik Chand 
Premji. 

10. ('12) 13 I. C. 509 (Cal.), Jaokl Das v, B. N. Ry. Co. 
Q. P. Zade—lov Applicant. 

D. N. Rudra—tor Non-Applicant. 

Order_This revision is filed by the plaintiff 

against the dismissal of bis suit for damages 
filed against the Governor-General in Council 
(owning the G. I. P. Railway) and the B. N. 
Railway Company, Limited, which, during the 
pendency of the suit, also came to be owned by 
the Government. The relevant facts are as 
follows. 

[2] On 20-7-1942, begs of gram-dal (pulse) 
were delivered by the consignor to the defendant 
at its Railway Station, Cawnpur Central, to be 
carried to and delivered to tbe plaintiff at 
Saoner Railway Station of the B. N, Railway 
Company within tbe district of Nagpur. The 
goods reached their destination of Saoner on or 
about 2-S-1942 but, according to tbe plaintiff, 
in a damaged condition due to moisture and 
unfit for human consumption. The plaintiff 
insisted on the goods being delivered to him 
after weighing and after ascertaining the ex¬ 
tent of damage and noting the same. This was 
refused by tbe Railway Officer in charge with the 
result that tho goods remained undelivered till 
19 - 11 - 1942 , when the goods were taken delivery 
of by the plaintiff after the Railway Officer esti¬ 
mated and noted tbe damage and shortige at 
60 per cent. Tne plaintiff thereafter served noth 
ces of his claim and ultimately instituted a suit 
claiming Rs. 395-8 as damages. 

[3] Tbe defendant denied liability on tbe 
grounds inter alia that the goods were not 
damaged during transit, that the plaintiff acted 
illegally and without juris iiction in refusing to 
take delivery and in insisting on what is said to 

be open.delivery after noting the extent of dam. 

age and shortage and that the damage was in 
fact caused on 15-8.1942 by a riotous mob in 
the course of 1942 disturbances which it was 
beyond tbe control of the defendant to avoid. 

[ 4 ] The learned Judge of the lower Court 
held that the plaintiff was at fault in refusing 
to take delivery on 2-8 1942 and the goods 
were thereafter lying with tho defendant as un¬ 
claimed property. It was during this period 
that tbe goods were damaged by riotous mob 
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which wag beyond the reasonable apprehension 
of the defendant and in spite of tbc exercise of 
a reasonalle care which the defendant as bailee 
was expected to take in those circumstances. 

[ 5 ] Before s. 72, Railways Act 9 [ix] of 1690 was 
framed there was much divergence as to the 
liability of the Railway Companies in India and 
it was held in a series of cases by the Calcutta 
High Court that the Railway Companies, just 
as common carriers, were not only liable for 
negligence but also as insurers of goods deli¬ 
vered to them. The Bombay High Court in its 
Full Binch case reported in 3 Bom. 109* bad 
however beld that the English Common law 
rule under which common carriers are held lia¬ 
ble as insurers of goods bad no application to 
the Railways in India and subject to special 
provisions and contracts the liability of tbe 
Raihvais in respect of goods entrusted to them 
is governed by ss. 151 and 152, Contract Act. It 
is now well settled that after the Act 9 fix] of 1890 
was enacted the Railways in India are merely 
bailees in respect of goods entrusted to them for 
carriage and are governed by tbe provisions of 
tbe Indian Contract Act on bailment: ( 1926 ) 

1 K B. 102 ,^ I.L. R. (1943) 1 Cal. 397^ and A. I. R. 
1946 cal. 249.^ Section 72 of Act 9 (ix] of 1890 
declared tbe law in conformity with the afore¬ 
said Bombay decision. 

[61 Tbe learned counsel for tbe applicant 
relied mainly on two points, firstly that tbe goods 
were damaged in transit and reached Saoner in 
damaged condition, and secondly that the Rail¬ 
way Oflicers acted illegally of at any rate 
improperly in refusing to give delivery after 
examining the contents of the consignment and 
endorsing the shortage in weight and damage. 
According to him the defendant is liable for 
the damage in transit and he is liable for further 
damage on account of wrongful refusal to give 
delivery. 

[ 7 ] Regarding tbe first point, tbe finding of 
tbe lower Court is somewhat ambiguous It 
was therefore that I permitted the applicant’s 
counsel to take me through the evidence on 
record, I find on going through .the evidence 
that while the plaintiff has exaggerated the con- 
dition of goods on 2-81912, tbe station staff 
has on the other hand tried to minimise it. It is 
clear from tbe evidence on record that the goods 
were all along under cover, during transit, and 
also at Saoner. and there is little possibility of the 

entire quantity being damaged by moisture. 
After all, goods were carried from Cawnpore to 
Saoner during rainy season and there was at 
least one transhipment and it is not unlikely 
that some damage may have been caused. I do 
not believe tbe defendant’s witnesses who deno- 
Bed that the plaintiff refused to take delivery 


only because a very negligible quantity i, e., two 
or three seers of pulse was damaged by mois¬ 
ture. It is not unlikely that the plaintiff may 
have been entitled to some amount by way of 
damages if be bad placed on record reliable evi. 
dence as to tbe extent of damage during transit and 
furnished a good basis for assessing damages he 
was entitled to on that account. The plaintiff 
has completely failed to do this and bis claim 
for damage done to tbe consigned goods on 
or before 2 8-1942 must therefore fail. 

[8] The learned counsel for the applicant 
was unable to point out any provision in the 
Railways Act or any rule thereunder justify, 
ing his refusal to take delivery except on- 
examination of goods and endorsement by the 
railway officer regarding damage, and shortage 
if any. He no doubt relied on a case report^- 
in A, I. R. 1929 ALL. 960,® but that case is clearly 
distinguishable. That was a claim against tbe 
E. I. Railway Co. and it was decided on the 
strength of a rule framed by that Company 
enjoining on its Officers tbe duty of examination 
and weigbment of goods if required by tbe con¬ 
signee before taking delivery. No such rule was 
brought to my notice so far as the G. I. P. 
Railway or the B. N. Railway Companies are 
concerned. The learned counsel for tbe non-ap- 
plicant on the other baud relied on 7 Lah. 370,® 
44 ALL. 763^ and 71 Mad. L. J. 325,® in support 
of the proposition that the consignor has no right 
in law to insist that the railway officer should 
weigh the goods and should make an endorse- 
ment as was required by the plaintiff in the 
present case. It was pointed out in A. I. E. 1931 
Nag. 29,® that tbe consignee should take deli¬ 
very of the consignment in tbe condition in which 
it is found after giving notice to tbe officer giving 
delivery as to its conoition and then sue the rail¬ 
way company for damage or shortage, if any; he 
has no right in law to insist that either tbe officer 
of the Railway Company should make an endorse¬ 
ment or that the consignee should be permitted 
to make an endorsement as to the damaged condii 
tion of the consignment in railway registers. I 
therefore find that the plaintiff was not justified 
in refusing to take delivery on 2 - 8 - 1942 . 

[ 9 ] The learned counsel for the non-appH*] 
cant contended that as a result of the plaintiff's 
refusal to take delivery duly offered to him the 
goods were lying in the railway goods-shed at 
tbe plaintiff’s risk and the defendant was not 
liable for loss and damage to the goods after 
2-8-1942 and be relied on a case reported in 13 
If c. 509.*® In my opinion the proposition is not 
correct. Tbe defendant still continued to be the 
bailee and remained liable as such. The plaintiff 
was however liable to compensate the defendant 
for any necessary expenses incidental to the safe 
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custody of goods: vide Commentary on tbo Con- 
traot Act by MuUa and Pollock, under S. 161 . 

[lO] Even as bailee, the liability of the defen¬ 
dant is not however unqualified. The defendant 
is expected to take only that care of the goods 
which a prudent owner would take of the goods 
owned by him. The evidence on record shows 
that on 15-8 1942 a riotous mob of about lOOO 
people attacked Saouer railway station, and it 
burnt and destroyed all records, the station 
building and the goods shed, and damaged every, 
thing it could lay its hands on. The mob damaged 
other public buildings at Saoner as well. No 
amount of care by tbe railway company could 
have possibly protected the goods against this 
unruly and furious mob. It is well-known that 
Government and private property was ruthlessly 
damaged and destroyed in the 1942 dis¬ 
turbances at several places in this province and 
outside. The defendant, as a bailee, cannot, 
therefore, be held liable in these circumstances 
for the damage done to the plaintiff's poods as 
a result of unforeseen and unavoidable eventuali- 
ty, The plaintiff's claim for tbe damage done to 
the consigned goods on 15-8-1942 cannot therefore 
be decreed. Tbe applicant’s claim was therefore 
rightly dismissed by the lower Court. Tbo revi¬ 
sion is dismissed with costs. Counsel’a fee Ks. 25. 
n N. Bevision dwnissed. 


Ho could have sued within three years for rcctificulion 
of Ibo instcuinont or for spocitic rerforumnee of tho 
ftgrccmoDt to sell; but having failed to do so ho o 'uld 
not enforce the claim for possts'ion: 18 A. I. It. 1951 
P. C. 79, Bd. on; Case law referred (I'aras 9 & 11] 

Held fnrlhcr that S. 63A did not help the plaintift 
since there was no written agreement to transfer field 
N. 267/1. C] 

Annotation: (’45-Coin.) T. P. Act, S. 53A, Nolo 3. 

Cases referred^ — 

1. (’43) 30 A. I. It. 1943 P. C. 208:70 I. A. 225: IX.B. 
(1944) Kar. (P. C.) 40 : 210 I. C. 507 (P. C.), Itabmat 
Ilahi V. Md. Hnyal Khan. 

2 (’31) 58 Cal. 1235 : 18 A. I, R. 1931 P. C. 79 : 68 
I. A, 91 : 131 I, C. 762 (P. C.), G. H. C. Arifi v. 
Jadunalb Mujumdar. 

3. (’38) 2-5 A, LB, 1938 Mad. 589: 176 I. C, 875 
Sooramma v. Venhayjft. 

4. (’18) 5 A. I, R. 1918 Cal, 809 :41 1. C. 747, Asitulla 
V. Sadatullab. 

5. (’30) 17 A. I.B. 1330 All. 387:127 I. C. 577, 
Suhhdeo V. Ramnaraia Rai. 

6 . (’27) 14 A. I. R. 1927 All. 355 : 100 1. C. 568, 
Ke=ho Singh v. Roopan Singh. 

7. (’15) 42 Cal. 801 : 1 A. I. R, 1914 P. C, 27:42 I. A. 
1 :28 I. C. 930 (P. C.), Wabomed Mu^a v. Aghore 
Eumar Gaoguli. 

8 . (’ll) 34 Mad. 51 : 8 I. C. 390, Mahadeva Aiyar v 
Gopala Aivar. 

9 . (16) 3 k. I. R 1916 Mad, 705 : 31 I, C. 671. China 
Rlcllayya v. Kaiinekaiiti Veeriab. 

B. S. for Appellants. 

B.L. Gupta and R. 6'eu — for Hcspondeuls 1 
and 2. 

Judgment_In 1925 Imrak, tbe father of tho 

defendants, borrowed Rs. lOOO from tbe plaintiffs 
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Ajahsing and another—Appellants v. Jhab- 
hulal and others — Bespondenls. 

Second Appeal No. 27 of 1943. Decided on 12-9-1946, 
from appellate decree of Addl. Diet. Judge, Ho-banga* 
bad. D/-10-12.1942. 

T. P. Act (1882). S. 53-A—Mistake in sale deed— 
Wrong field number given—Delivery of possession 
of correct property — Vendee does not get title 
thereby. 

A fale deed defcribed the field sold as No. 265/1. The 
contention of the vendees was that what was eold was 
field No. 267/1 and not No. 265/1 which was entered in 
the sale deed by mUtake. They alleged that they were 
put in posetBsion of No. 267/1 in April 1937 and 
rotnainod in undisturbed possession until June 1940, 
when the vendor began to assert bis claim to it. Tbe 
field was worth more than Bs. 100. In a suit by tbe 
vendee lor a decluraiion of bis title to No. 267/1 and 
also for (III injunction restraining the vendor from 
disturbing his possession or lor posses-ioo, according as 
it might be found that tbe vendee was in or out 
of poB?ession, tbe plaintiQ relied on the agreement 
to transfer and on the delivery of possession in pursu¬ 
ance of that agreement: 

Beld that the English doctrine of part performance 
could not be applied so hb to create, without writing, an 
interest, where according to B. 64, T P. Act, It can bo 
created only by a registered inetrument. Hence in tbe 
absence of a registered instrument transferring No. 267/ 
1 tbe vendee acquired no title to it, and in the absence 
of title bo could not have tbe declaration Bought. 


and aa security m'’jrtgaged 28 95 acres of 
absolute occupancy land in mama Jbalone. In 
1932 the plaintiffs brought a suit on this mort¬ 
gage, and Imrat thereafter applied to the Debt 
Conciliation Board. On 25.9.1936 the plaintiffs and 
Imrat informed tbe Board that they hud agreed 
that tbo plaintiffs should take a sale deed of 
absolute occupancy fields No. 2G5, area 4.26 
acres, and No. 80, area 12.61 acres, out of the 
mortgaged land in settlement of thoir claim and 
leave the rest of the mortgaged land to Imrat. 
Tho Board considered this a very fair settlement 
and directed them to get a sale deed executed 
and registered; see Ex, D-6. A sale deed (Ex. I’-l) 
was accordingly executed on 23 10-1930 by which 
Imrat pnri^rtc-d to sell two of his mortgaged 
fields for Ra. 1700, which was apparently the 
Bum that tho Board decided should be payable 
on the mortgage. Tbe fields sold weie described 
as NO. 2C5/1, area 4. 25 acres, rent Its. 9, and 
No. 80/2, area 12. 61 acres, rent Rs. 18; and there 
was this condition in tho sale deed that Imrat 
should retain possession until tho crops were cut 
and tbe plaintiffs should be put in possession in 
April 1937. Shortly afterwards a decree was 
passed in tbe mortgage suit in accordance with 
this compromise, though that decree is not 
before me. 

[ 2 I Tbe plaintiffs’ case is that they agreed to 
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take 2 Belds known as Kachbar and Gobari in 
settlement of tbeir claim, that these fields are 
267/1, area 2 GO acres, rent Rs, 6, and xo, 80/2, 
and that by mistake No, 26-5/1 known as Sota- 
wala was entered in the various documents instead 
of 267/1. They alleged, however, that in execu¬ 
tion of the decree they were placed in possession 
of NO. . 207/1 in April 1937 and remained in 
undisturbed possession until June 1940 when the 
defendants began to assert a claim to it. The 
plaintiffs accordingly filed this suit for a declara¬ 
tion of their title to no. 2G7/1 and also for an 
injunction restraining the defendants from dis¬ 


turbing tbeir possession or for possession, accord¬ 
ing as it might be found that the plaintifi's were 
in or out of possession. 

[3] The plaintiffs were admittedly in posses, 
sion of NO. 267/1 from April or May 1937 to about 
June, 1940 but the defendants contend that 
there was no mistake in the eale-deed, that it 
was NO, 265/1 and not No. 267/1 that was sold, 
and that possession of no. 2G7/1 was given to 
the plaintiffs in May 1937 in settlement of a 
debt. The defendants said that they had bor¬ 
rowed 4 manis of grain shortly after the execu- 
tion of the sale-deed on 23rd October 1936 with 
a promise to repay 5 manis in the following 
May, and that as they were unable to make 
this repayment they let out No. 267/l to the 

plaintiffs for three years in settlement of this 
debt. 

[4] The lower appellate Court, differing from 
the trial Court, hold that the compromise be. 
tween the parties was to sell Nos. 267/l and 80/2 
and that No, 265/l was entered by mistake for 
267/1, That, of course, is a finding of fact, but 
Mr. Dabir in the course of an able and ex- 
baustive argument contended that that finding 
13 not binding on me in second appeal on the 
ground that the lower appellate Court failed to 
appreciate and determine questions of fact 
which vitally affected the issue, in the words of 
Lord Clauson in a. i. r. 1943 p. c. 208.^ The 
points said to have been overlooked by the 
lower appellate Court are that the defendants 
paid the rent for no. 267 /i throughout as evi- 
denced by ex. D-l, that the plaintiffs were in 
possession of no. 265/1. throughout, and that 

saL W 8 days before the 

sale that the rent of Kachbar field (no. 267 / 1 ) 

D-l. which has not been 

paper-book. does not 
appear to contain the numbers of the fields for 

which rent was paid. No 265/1 was admittedly 

under grass and uncultivated, and the evidence 

of ^ssession 13 slender and contradictory; the 

trial Court held that the plaintiffs were in ^sses. 

"PP*"**® Court aatot 

Bpeotfically deal with that point. The admis¬ 


sion of the plaintiff Gajraj Singh in the course 
of his evidence that the patwari told him that 
the rent of Kachhar field was Rs. 9, which is in 
fact the rentof Solawala field (no. 265/l) does not 
seem to me very important, as it is quite prob¬ 
able that he was unaware of the rents of these 
two fields. 

[ 5 ] The lower appellate Court held that the 
story of the lease of No. 267/1 was entirely 
false, and it certainly seems an unlikely story. 
It, therefore, went on, in effect, to say that in 
the absence of any other explanation of the 
plaintiffs’ possession they must have been given 
possession in pursuance of the compromise. That 
seems to me a legitimate argument. The other 
points are minor points, and the lower appel¬ 
late Court was justified, in my opinion, in 
holding on that basis that No. 265/l in the sale- 
deed was a mistake for 267/l. 

[6] The question then remains whether on 
those facts the plaintiffs are entitled to a 
decree declaring their title to No.-267/1. They 
admittedly knew in December 1936 or January 
1937 that this mistake had occurred, but they 
did nothing about it; the explanation offered 
on their behalf is that they were in undisturbed 
possession and saw no reason to expect trouble. 
By a suit brought within three years they 
could have asked for rectification of the sale- 
deed or for specific performance of the agree¬ 
ment to sell No. 267/i, but they allowed more 
than three years to pass without doing this. 
Eventually they brought the present suit on 
14th July 1941 for a declaration of their title to 
No. 267/1. The Sold is admittedly worth more 
than Rs. 100 , and by reason of 3 . 54 , T. P. Act, 
the title in it cannot be transferred except by 
a registered instrument. The plaintiffs rely on 
the agreement to transfer and on the delivery 
of possession in pursuance of that agreement. 
That, in my opinion, cannot affect a transfer of 
title, as seems clear from the decision of the 
Privy Council in 58 Cal. 1236.^ The law has 
since been modified by the enactment of 8.63-A, 
T. P. Act, but that does not help the plaintiffs 
in the present case, because there is no written 
agreement to transfer this property, and the 
plaintiffs do not rely on that section. 

[ 7 ] The lower appellate Court relied on 
A. I. R, 1938 Mad. 689,^ W’here the facts were very 
similar. There the learned Judges held, relying 
on A. I. R. 1918 Cal, 809*: 

So long as it is open to the parties to adduce oral 
evidence on the ground of mutual mistake in regard 

Pffw property, and a Court can give 

0 the teal intentions of the parties, we do not 
question of limitation should arise at all 
when the substantial relief prayed for by. the plaintiff 

of the deed but some other relief 
6 IS entitled to olaim under the law on the 
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btksU ol the transRCtioii which he seeks to enforce . . . 
Even though the right ol the plaintifl to sue for the 
tecti6catiou of the mortgage-deed is barred by limita* 
tion, still he is entitled to the relief for sale of tho pro¬ 
perty which was agreed to be motlgagcd." 

The learned Judges, however, did not discuss 
the question whether title in property can be 
transferred without a registered sale-deed. 

[8] The decision in A. I. R. 1918 cal. 809* is 
clearly diatioguishable, for it was decided on an 
entirely different basis. The plaintiff in that 
case claimed that he was a co-vendee of land 
along with the defendants and that his name 
had been omitted from tho conveyance by the 
fraud of the defendants who were entrusted 
with the preparation and execution of the docu¬ 
ment; the Court held that the plaintiffs were 
beneficial owners under the transaction and that 
it was open to them to establish their case 
by oral evidence. There was no question there 
of a transfer of title without a registered docu¬ 
ment. The question was who were the trans. 



ferees. 

[9] In a. I. R. 1930 ALL. 337,^ where the facts 
were similar, the learned Judge, relying on the 
decision in A. I. R. 1927 ALL, 355,held that 
the plaintiffs were entitled to be put in posses, 
sion of what they bad purchased and that they 
could prove the mistake made in the document 
of sale, and that it was not necessary that the 
mistake should be corrected in the document 
within the period of limitation allowed. No 
reasons were given for the decision except the 
previous decision mentioned above. In a. i. r. 
1927 ALL. the facts and the decision again 
were similar, and the decision was based on 
the decision of the Privy Council in 42 cal. 801 .^ 
The learned Judge relying on that decision 
held that as the vendor got the consideration 
for the plot which he intended to sell and the 
vendee was placed in possession of that plot and 
the transaction had thus been acted upon, equity 
would support a transaction clothed imperfectly 
in those legal forme to which finality attaches 
after the bargain has been acted upon. Since 
then, however, the decision of their Lordships in 
42 cal. 80l’ has been explained by them in 
68 cal. 1236* where they made it clear that: 

“Even if an English equitable doctrine ehoald be 
applied in any case so as to modify the elJect of an 
Indian Act, which may well be doubted, tbe English 
equitable doctriue of part performance .... cannot 
bo applied, ao as to croate, without writing, an 
interest, which B. 107, T. P. Act enacts can be created 
only by a registered instrument.'' 

The same argument would apply to the creation 
of an interest under S. 54, T. P. Act. 

[lO] Tbe plaintiffs have relied on two other 
decisions, 84 Mad. 61® and A.I.R. 1916 Mad. 795.® 
In the first of these cases it is not clear whether 
a claim for rectification would have been in 


time, for tho Court remarked: ‘Tho omisaion of 
a prayer for rectificatiou ia, at most, a matter 
of form.' I agico that extrinsic cvidenco ia 
admissible to show tho raistako, but the ques¬ 
tion is whether on tho strength of a registered 
instrument which contains no rofereneo to the 
property claimed tho plaintiff is entitled to a 
deelaration of bis title. This decision was fol¬ 
lowed in A. I. It. 1916 Mad. 795,but no reasons 
were given in either case. 

[ill My conclusion, therefore, is that in the 
absence of a registered instrument transferrieg 
Ko. 2G7/1 the plaintiffs have acquired no title 
to it, and in the absence of title they cannot 
have tbe declaration they seek, ihey could 
have sued within three years for rectification ol 
the instrument or for specific performance of 
the agreement to sell; but having failed to do so 
they are in the same position as the defendant 
in 58 cal. 1235.* They have no title, and they 
cannot enforce a claim for posjession, It has 
not been pleaded or suggested that they have 
acquired a title by adverse possession. The 
appeal is allowed, and the plaintiffs suit will 
stand dismissed with costs throughout. Counsel’s 
fee Rs. 25. I grant leave to appeal. 

T> Q I) Appcul (tllowcdi 


I. R. (35) 1948 Nagpur 69 [C, .V. 25.] 
Hidayatollah J. 

Emperor v. Daulat Baibhan and another 

_ Accused—Complainants~-Non- Applicants. 

Criminal Revn. No. 631 of 1946, Decided on 12-4- 
1947, from order of Sessions Judge, Akola, D/- 
14-9-1916. 

•Criminal P, C. (1898), S. 488-Grounds ol wife’s 
refusal to live with her husband — Impotency 
of husband. 

Circumslances may arise when tho Court may con¬ 
sider that it would not be proper for the wife to live 
with her husband and then the wife may be pecmitled 
to live separate and yet claim maiDtenivnco. All such 
grounds have reference to tbe comfort and saftty of 
tbe wife. Conjugal relations are bardly relevant to the 
order for maintenance under S. 488. A wife is not 
entitled to live apart from her husband and claim 
maintenance on the ground that her ba&band is 
impotent and unable to perform his marital duties. 

20 A. I. R. 1933 Mad. 688, Rcl. on. 

[Paras 4, 6 and /J 

Annotation : (’46-Com.) Cr. P. C., S. 488, N. 21. 


Cases referred:— ... - n,.i an 

. (’22) 9 A. I. R. 1922 Mad. 399 : 4o Mad. 812 : oJ 

i. C. 25, Sheenappayya V. Rajamma. 

. (’86)23 A. I.R. 1936 Mad. 609 : 16o I. C. 314 
Venkalapatbi v. Pultumma. 

, (’36) 23 A. I. R. 1936 Bom. 138 : 60 Bom. 45o . 
162 I. C. 188, Appibai v. Kkiroji Cooverji. 

. (’33) 56 Mad. 913 '. 20 A. I. R. 1933 Mad. 688 . 


Anandayammal, 

W. K. Sheorey {for No. l.)and G. R. iludhclliar 
(for No, 2J—lot Non-applicants. 
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Lal Nagendra Shah v. Bachharaj Nathani 


Order. — Thie is a reference by Mr. J. R. 
Mudholkar, Sessions Judge, West Berar Division 
Akola, in Cri. Revn. No. lOS of 1916 on bis file. 

f2] The order nbich tbe learned Sessions 
Judge recommends should be set asid concerns 
an award of a maiutenanco allowance of Rs. 20 
per month granted to tbe non-applicant 2 under 
S. 488, Criminal P. C. 

[3] Tbe wife was living separate from her 
husband and tbo question was whether she had 
siiflicient reason for refusing to livo with her 
husband. Tbe wife urged two grounds for refus¬ 
ing to live with her husband. Tbe first was 
cruelty. Tbe learned Magistrate did not con¬ 
sider that ground sufficient inasmuch as he says 
nothing about it in his order. He bases bis 
order on tbo second ground. This ground was 
that tlie husband was impotent and unable to 
perform his marital duties. Tbo learned 
Magistrate thought this to bo a sufficient ground 
to live separate from her husband. 

L4j No authority has been cited before me in 
suiiport of the case of the wife that she is entitled 
0 lye separate from her husband on account 
of his impotence. Reliance was placed on some 
old tests of Hindu law and tbe analogy of 
Eome civil cases W’as cited. Reliance was placed 

on A. I. R. 1922 Mad. 39a.> A. I. R. 1936 Mad. 609^ 

ancU. I. II, 1936 Bom. 

U As against these learned counsel for the 
t ,3tael oontondea that the present law on the 

iefeiredtoActi9 [xix] of 1946. and refers to 
3.444 and 555 of Mulla’s Hindu Law (i 946 Edn) 

wh ch such a claim has been urged. 

[6 I have been unable to find a sinMe case 

circu Jit the 

enS tn r this case a wife is 

'claim m ■ * husband and 

It ie C. 

CourtsTn “““unt. 

^ upon to 

to a“™ e .'hath ‘‘ 

fiood i wn.H I ‘>>“ugW 

good ,t would have been urged ere this. 

u grouid ‘■'o ‘'eason why such 

s. TcriSa To before this, is that 

A husband muaUriml r Proceeding. 

a™tu“”lf° ll 7'^“’' bis teard 

consider that it would no^t bt” 


A. I. B. 

be permitted to live separate and yet claim 
maintenance, All such grounds have reference to 
the comfort and safety of the wife. They have 
no bearing upon conjugal relations except in ao 
far as such relations are rendered unsafe for the 
wife. In my opinion tbe failure to discharge the 
marital obligations by reason, of impotence is 
not a goo.l ground. Conjugal relations are 
hardly relevant to the order for maintenance 
under s. 483, Criminal P. 0. I am fortified io 
this view by the observations of Burn J., in 66 
Mad. 913,^ at p.9i4: 

‘T cannot see that S, 483, Criminal -P. C., has any¬ 
thing to do with ordinary conjugal rights; it deals 
with 'maintenance' only 

In that case tbo wife insisted that she should be 
treated as a member of the family with a right 
to live in the family house. It was held that she 
was not entitled to be treated as a ‘wife’ but 
only to be maintained. Separate maintenance 
was accordingly refused. 

[8] I, therefore, accept the reference and set 
aside tbe order of maintenance passed by the 
trial Court. 

D-S. Eeference accepted. 


A. I. B, (33) 19^8 Nagpup 70 [G. N. 26.] 

Pollock J. 

Lal Nagendm Shah — Judgment-debtor— 
Appellant v. Bachharaj Natkani and others 
— Decree-holders — Respondents. 

Miec. First Appeal No. 11.5 of 1941, Decided on 16-9- 
1946. from order of Addl. DUt. Judge, Raipur, 
D/. 23-12-1940. 

C. R Court of Wards Act (1899), S. 12 — Altci 
filing of suit Court of Wards assuming superinten¬ 
dence of defendant’s property — Plaintiff submit¬ 
ting clairn to Court of Wards after 6 months—Suit 

compromised—Decree directing payment of interest 
in case of default — Direction if can be challenged 
in execution — Civil P. C. (1908), S. 38. 

After a suit had been filed, tbo Court of Wards as- 
suined suprintendence of the estate of the defendauf 
and was shown as guardian ad litem of the defendant. 
A notification under S. 12 (1), was issued calling upon 
iwrsons having claims against the ward to submit theii 
Claims, In course of the suit, the defendant made a state¬ 
ment that the claim should be deemed to have been 
discharged under S. 12 (2), on tbs ground that tbecUiin 
had not been submitted within 6 months as requited by 
o. (1). The parties however compromised and a 
decree was passed in terms of the compromise providing 
payment of the decretal amount by tbe defendant, with 
interest in case of default. In execution proceedings it 
was contended by the defendant that the direction in 
tbo decree to pay interest was illegal and unenforceable: 

Held, that the defendant having abandoned his con- 
leniion, VIS., that the claim must be deemed to have been 
tah»rged under 3, 12 (2) a„d the pnrtiee having con- 

to tree 

Whether the Courthad jurisdiction 
lpnff<a^^ i ^ the decree could not be ohal* 

‘ ®«oution proceediup. It was not open to tbe 
xecuting the decree to embark on an enquiry 
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into facts whiab.if established, would tend to show that 

the Court passing it had no juciadiotion to do ao : SO 

A. I. R. 1943 Nftg. 325, Foil. [Para 4] 

Annotation:— (’44-Coiii.) Civil P, C., S 38 N 8. 

Cases referred 

1. (’12) 8 Nag. L. R. 169 ; 17 L C. 621, Ganeshlal v. 
Dbondiba. 

.2. (’43) I. L. R. (1943) Nag, 757 : 30 A. I. R. 1943 
Nag. 325 : 213 I. 0, 378, Bhagsingh v. Govindram. 

R. Kaushalendra Rao and 0. R, Deo 

— for Appellant. 

ar. Adhikari and V. R. Sen — for Rcjpondt nts. 
Judgment—On 10 - 4 - 1931 , the ptedecessor-in. 
title ot the respondents in this Court, bereinafter 
referred to as the decree-holder, Instituted a suit 
against Lai Nagendra Shah, Zamindar, Bindra 
Nawagarh, for the recovery of ns. 6453-15-0. In 
November of that year the Court of Wards as- 
aumed euperiutendence of Lai Nagendra Shahs 
estate, and a notification under s. 10 (l), Central 
Provinces Court of Wards Act, announcing the 
assumption of superintendence was published in 
the Central Provinces Gazette of 711-1931. A 
notification under s. 12 (l) of this Act calling 
upon all persons having claims against the ward 
ot bis immovable property to submit thorn in 
writing within 6 months was published in the 
Central Provinces Gazette on 2l8t November. 
On 2nd December the Court was informed by tbe 
Deputy Commissioner that tbe Court of Wards 
bad assumed superintendence of the defendant 3 
estate, and an application was made to allow the 
defendant to bo sued through the Court of 
Wards. The plaint was amended accordingly 
and the Court of Wards was shown as the guar- 
diau ad litem of tbe defendant. Subsequently on 
3.8.1932 the defendant made an oral statement 
contending that the claim should be deemed to 
have been discharged under 8.12 (2) of the Act 
■on the ground that the claim had not been sub- 
mitted within 6 months as required by S. 12 (l). 
On 80-8-1932, however, the parties agreed that 
the claim should be compromised, and a decree 
was passed in accordance with tbe terms of that 
compromise directing tbe defendant to pay 
E 3 . 3406-3.0 by 16.12-1932, with interest at 7 per 
cent, per annum incase of default from tbe date 
of suit till satisfaction, costs to be borne as 
incurred. 

[23 When the decree-holder took out execution 
••the defendant, still represented by the Court 
,of Wards, contended that the direction in the 
■decree to pay interest was illegal and unenforce, 
able. If was admitted that the decree-holdec 
submitted bis claim to the‘Court of Wards on 
4 . 8.1932 after the lapse of more than 6 months 
itom the date of tbe publication of the notifica- 
.tion under 8.12 ( 1 ) and that this delay was con- 
•doned by the Court of Wards under the proviso 
to 8. 12 ( 2 ). The argument was that under that 
proviso any claim received after the lapse of 


6 months shall cease to carry interest and that 
the Court acted illegally in awarding intorosb, 
even though the parlies consented to this. It is 
somewhat surprising that tbe Deputy Commis* 
sioner of Raipur, acting on behalf of the Court 
of Wards, should try to go back in this way on a 
compromise that was a very reasonable one. 

[ 3 ] It was held in 8 N. L. R. 169^ that s. 12, 
Central Provinces Court of Wards Act, has no 
application if a civil suit has been filed before tbe 
Court of Wards assumes superintendence of the 
estate. Even if that is not so and a claim has 
to be submitted in writing under s. 12 ll), then 
it appears to me that there was a sufficient com¬ 
pliance with the requirements of that section 
when tbe Court of Wards was made guardian 
ad litem to tbe defendant in this suit on 2-12-1931. 
Apart from that, however, it is not disputed that 
tbe civil Court had power to decide tbe suit. It 
might have been open to tbe defendunt in that 
suit to raise tbe cont.mtion, as in fact be did, 
that tbe claim must be deemed to have been 
discharged under 3. 12 (2) on the ground that 
tbe claim bad not been fubmitted in time, and 
it would then have been for the Court to decide 
that point. That contenti.m, however, was aban-j 
doned, and tbe Court iborefore bad jurisdiction, 
in my opinion, to pass the decree that it passed 

on the consent of the parties. 

[ 4 ] Whether the Court bad jurisdiction to 
pass that decree or not, it seems to me clear 
that the validity of tbe decree cannot be chal¬ 
lenged in execution proceedings. It may be that 
in cases where tbe decree is on the face of it 
contrary to law its validity can be challenged 
in execution proceedings but I entirely agree 
with the view expressed by Niyogi J. in 
I. L. R. (1913) Nag. 757^ that it is not open to a 
Court executing a decree to embark on an inquiry 
into facts which, if established, will tend to show 
that tbe Court passing it had no jurisdiction to 
do 80 . That proposition is, I think, beyond cbal. 
lenge. The appeal is dismissed with costs. 
Counsel's fee Rs. 50. 

g AppccU disTJlissede 

A-1. R- (33) 1948 Nagpur li[C.N. 27.] 

Heueon and Hidayatdllah JJ. 

Omprakash Lalchand v. Emperor. 

Criminal Appeal No. 64 o( 1947, Decided on 18-7 
1947, from order ol Addl. Dist. Magistrate, Nagpur 

Dm’o-4-1947. „ 

(a) Penal Code (1860),S. 124-A-Causing disaffec¬ 
tion towards Government—Tests—Speech directed 

against police of city and not against whole police 
{o(ce — No disaffection against Government — 
Speech held did not fall under S. 124-A. 

Whether in a particular case the condemnation ol 
any service is sufficient to excite any feeling of hatred 
ot contempt or disaSoclion towards Governmeot by law 
eatabliflhed in British India, moat depend upoo the 
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nature of the criticism, the position of lie service in 
the administration and all the other circumstances of 
that case. In determining the intention of the accused 
when be made the speech, the speech must be read as a 
whole in a fair, free and liberal spirit. Where the speech 
of the accused was directed not at the police adeninis* 
tratiOD as a whole nor even at all the police in the city 
but at (hose pohee ofScers who were enforcing a certain 
municipal bye-law, speech not only refraining from 
exciting any feeling of hatred or contempt or disaffec¬ 
tion towards the Government established by law but 
specitiealiy indicating that the accused had approached 
Honourable Members of it and received sympathetic 
treatment from them and no violence to the police or 
anyone else followed the speech which was essentially a 
bombastic and ineSectual tirade: 

Held that even if the speech was directed against all 
the police in Nagpur, accused could not be convicted 
under S. 124-A: 20 A.I.R. 1933 Bom. 6-3 and 3 A. I. R. 
1916 Bom. 9, nef.\ 10 A.I.R. 1923 Lah. 61. Rel. on. 

[Paras 7, 8. 9 & 10] 
(b) Criminal P. C. (1898), S. 196 — Sanction for 
prosecution under S. 124-A, Penal Code—Accus¬ 
ed, if can be convicted under S. 153-A. 

Where sanction given by the Provincial Government 
under S, 196, Criminal P, C. related only to S. 124 A, 

I coal Code, accused cannot beconvicted under S. 153-A, 
when it IS found that be cannot be coavicted under 
S, 121-A: 37 Cal. 167, Rel. on. [Para n] 

Annotation.-('.16 Com.), Cr. P. C.. S. 196 Note 5. 
Cnsfs referred.— 

Emperor v. Batgan- 

gadbac Tilak. ^ 

• 20 A, I. R. 1933 Bom. 65 : 141 

3^‘ Waniben Kara. 

1 1,22) JEah. 40o:10 A.I.R. 1923 Lah. 61 • 71 

4 ( ioHV r Eaiperor! 

M. Adhikari—(or Appellant. 

B. L. Gupta Advocate-Gencral-(oT the Crown. 

Judgment. - Tho appellant Om Prakaeb 
Mehta, political woi'ker. of Nagpur, wag con- 
victed and sentenced to undergo 9 months 
ngorous imprisonment under s. 124.A, Penal 

Nagpur^ Magistrate, 

[2] In the begimiing of October me the 
Nagpur police had prosecuted some rickshaw, 
uallas for breaches of o municipal bye-law 

takf/rth they can 

rent d ™kshaw.wallas 

re-ented these prosecutions and on 10 - 10-1946 

wen on s rike and held a meeting L the 

by the appellant, who was the principal sneaker 
and others, including H. K. Vyas (d. w S The 

meehng was also attended by G. V. Moharir 

P w 0 Shrivastava 

LT.'t !' ^ of whom 

the latter took down longhand notes in pencil. 

[8] The notes of the appellant’s speech are 

translated as follows: ^ 

Sers ,u lickskawa Ibe ricka^i1,“7 ‘.''LSt 


drivers), without cousulting the union, took out a 
procession and observed a strike. I was standing near 
the Tilak statue. The rickshaw-drivers, brothers, stated 
to me whatever grievances they had. I put forth your 
demands before the Minister Mr. Gokbale Sahsh and 
Mr. Sbukla Saheb. I ako told them that the police beat 
and committed atrocities. Mr. Shukla Saheb had assar* 
eel (me) that he would stop the police atrocities. But till 
this day, in no way whatsoever was there a redress (of 
this grievance). We will stop the police atrocities with 
our hands. If the police beats, we too have dealt with 
the police previously. I am not (a man) who will re¬ 
treat. No policeman whosoever date raise (hie) baud. 
The police commits many atrocities. The police oppres¬ 
sion Ls not going to stop in this way. If a policeman 
raises (his) ban i (on a I'ickshaw-driver), all the ricks¬ 
haw-drivers should attack him. So long as this will not 
be repeated several times, the police oppression will not 
stop. As long as the rickshaw-drivers do not take up the- 
question of stopping the police oppression into their 
hands (this) oppression cannot come to an end. If we 
are being put to dishonour, all should together retaliate. 
There arc people of each and every akhada among the 
ricksbaw-diivers. brothers. W'e will stop the police 
high-handedness with our hands. If a policeman raises 
(bis) hand on any rickshaw-driver, we will reduce him 
to pieces. We reported the police high-handedness to 
Mr. Sbukla Saheb. Mr Mishra Saheb also was informed 
(of this). lie said that the full case should be submitted 
to him. Wc gave an account of the high-hand^ acts of 
the police to Mr. Gokliale Saheb also. Mr. Gokbale 
Saheb has said that they will order tho Deputy Com¬ 
missioner and the District Superintendent of Police that 
£0 long as the Provincial Government does not make 
new law, the old law should be allowed to be operative 
(i. 6, in force). Today we are going to launch a big 
agitation against the police. These are the same (police- 
men) who had fired bullets on us in the year (1942). 
These arc the same murderers whose hands are stained 
with blood. A time will come when being faced with 
our strikes they will give a (performance of) their naked 
dance (i, e., they will resort to estreraely high-handed 
acts in a most arbitrary manner). No law whatsoever 
authorises the world to raise band on a ricksbaw-drivet. 
Should anybody do such a thing, beat him and come to- 
us in the office. We accept the full responsibility. We- 
will then see (to the same). Yesterday you people ob* 
wrved a strike (you) acted properly : I did not stop 
(you) or prevent (you) in any manner whatsoever. I went 
to Mr. Gokbale Saheb. Ho said that they would issue 
orders that so long as the Provincial Government did • 

not decide the matters, no case whatsoever should be- 
started." 

[ 4 ] The appellant in examination admitts^ 
that he had addressed the meeting of rickshaw- 
wallas on the relevant date in the Kasturohand- 
pai’b, but be denied that the notes taken by 
L. P. Shrivastava contained a true report of his 
speech. He also declared that he bad not incit¬ 
ed bis audience to use force to the police and 
that he had not stated that the police officers- 
were the same police officers as those who had 
fired on people in 1942 or were the same mur¬ 
derers with blood-stained bands. He further 
denied that he had charged the police with fail¬ 
ing to prosecute the owners and drivers of busea 
which carried more than the prescribed number 
of passengers because they received bribes and 
free lifts from them. 
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[6] Tbe evidence of Captain B. W. Fulay wag 
not of material assistance to tbe defence and tbe 
learned Additional District Magistrate hag given 
cogent reasons for disbelieving tbe statement of 
H. K. Vyas that tbe appellant had merely advis¬ 
ed the rickshaw-wallas to defend themselves 
when attacked by tbe police and to refuse to 
carry them without payment of fares. 

[6] Although the notes of the speech were 
taken in longhand, there is no reason to suppose 
that any important passage or passages which 
would have tempered the eftect of those notes 
were omitted. Mr. Moharir, who admittedly arriv¬ 
ed at the meeting after the Sub-Inspector. took 
no notes, but his evidence of what be heard was 
corroborative of most of the contents of tbe 
notes. Neither Mr. Moharir nor the Sub-Inspec- 
tor was inimical to the appellant nor did the 
latter suggest the existence of any animus be¬ 
tween them. There was, therefore, no reason why 
tbe evidence of two prosecution witnesseg should 
be disbelieved and we have no doubt of its inte- 



[ 7 ] That tbe appellant’s attack was not direct¬ 
ed against the Hon’ble Ministers is plain and his 
references to them demonstrated that he regard¬ 
ed them as authorities who would afford the 
rickshaw.wallas protection from and redress for 
high-handedness on the part of tbe police. Tbe 
appellant’s learned counsel accordingly contend¬ 
ed that he was not liable under S. I2i-A, Penal 
Code. In tbe well-known case in 19 Bom. L. R. 
2llS however, Batchelor J., made the follow¬ 
ing observations at page 2G4 : 

"For tbe Govfmment established by law ads through 
hutnaD agency, and admittedly iho Civil Service is its 
principal agency for tbe administration of the country 
in times of peace. Therefore, where, as here, you criti¬ 
cise the Civil Service cn bloc, tbe question whether you 
excite disaflcction against tbe Government or not seems 
to mo a pure queelion of fact. You do so if the Datura! 
eBect of your words, infuBing hatred of tbe Civil Service, 
is also to infuse hatred or contempt of the establish^ 
OoverDDDCDt whose accredited agent the Civil Service is. 
You avoid doing so if, pretorciDg appropriate language 
of moderation, you use words which do not naturally 
excite such hatred of GovttnineDt. It is, I tbinkia mere 
question of fact/' 

Id the eame ca^e Shah J., said at pago 270: 

**It may be that the various services under the control 
of tbe GovernmeDl by law established in British India 
do not form part of tbe Oovernment within the meaning 
of the section : and it may be that tbe criticism directed 
against any of tbe services is not necessarily criticism of 
tbe Government by law established in British India. But 
the feelings, wbloh it is the object of S. 124 A to prohi* 
bit, may be excited towards tbe Government in a variety 
of ways; and U seems to me that it is possible to excite 
such feelings towards the Government by an unfair 
oondemnation of any of its servioeSi Whether in a parli- 
Icnlar case tbe condemnation of any service is sufficient 
to excite aiiy feeling of hatred or contempt or disaSrc- 
tloD towards Government by law established in Bntisb 
India, must depend upon the nature of the criticism, 
tbe position of the service in tbe administration and all 


the other circumUancc:> of Ihatca^c. It would bo a 
question of fact to be determined in each cusc with 
rcfovenco to its circums lancet. 15 ut i\s a malt or of l^wi 
it cannot be said that tlio condcmniition of a imrticulur 
service under tho Government by law cstjiblishfd in 
India can never be sufliciont to excite any of the 
feelings prohibited by S. 124A towards such Govcni- 
ment.*' 

[8 ] Id detormining the intention of IbGappel*^ 

lanfc when bo ma6o tbo speech, tbe speech must, 
be read as a whole "in a fair, free and liberal^ 
spirit"; and, as Beaumont C. J„ pointed out ini 
57 Bom. 253^ undue regard must not be paid| 
to any particular sentence or phrase. Hero, tho 
only passage which might be said to refer to tho 
police en Hoc is; , . • , 

"Today we are going to launch a big agitation apain>t 
the police. Thcie arc tbe same {policemen) who bad 
fired bullet: on us in tbo year (19) ii- Tl:e=e are the 
same murderers whose bands are stained with blooa. 

When this passage, however, is read with the 
passages which preceded and followed it, tbe 
conclusion must be that the police referred to 
were tbe police in Nagpur who had, without any 
move on the part of tho Municipal Committee, 
taken action against rickshaw-wallas for the con¬ 
travention of a bye-law which had been more 
honoured in the breach than in the observance. 

[ 9 ] Tbe position thus is that tbo appellant’s 
speech was directed not at the pOiice adminis¬ 
tration as a whole nor even at all the police in 
Nagpur but at those police officers who were 
enforcing tbo bye law. But even if it could be 
held that it was directed against all the police in 
Nagpur, it could not be said to come within the 
mischief of S. l 2 iA. Penal Code. To quote Sbadi 
Lai C. J. in 3 Lab. 405^: 

"In tbe present case Ibo person.:... were a few pojico 
officials employed at a particular station, and it is im¬ 
possible to identify tbeiii with the Government or tbo 
ceneral body of rulers. An attack upon certain police¬ 
men at a particular place does not convey any rcfleciion 
upon tbo governing authority." 

[ 10 ] Wo are in respectful agreement with that 
view and would repeat that in the present caso 
the appellant in his speech not only refrained 
from oxciting any feeling of hatred or contempt 
or disaffection towards tbe Government establish¬ 
ed by law but speciScally indicated that ho had 
approached Hon’blo Members of it and re¬ 
ceived sympathetic treatment from them. No 
violence to the police or any one else followed 
the speech which was essentially a bombastic 
and ineffectual tirade. 

til] The appellant’s conviction under S. J.24A, 
Penal Code cannot, therefore, be maintained nor 
can that conviction be altered to one under 
s. 153A ibid, as tbe sanction given by the Pro¬ 
vincial Government, Central Provinces and 
Berar, under S. 19G, Criminal P. C., related 
only to S. 124 A, Penal Code. In the well-known 
case in 37 cal. 467,^ Jenkins C. J., held tha; 
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where an order uader S, ISfi, Criminal P. C., 
authorised a [iarticular police Oihccr to prefer a 
complaint of olTeiicea under S3.12IA, 122,123 and 
124, Penal Coilc,' or under any other section of 
tliO said Code which may he found applicable to 
tlio case", a coioplnint under s. 121 , Penal Code 
was not thereby auiliorisetl by the Local Gov- 
erninent or in fact preferred. The case before U9 
ig stronger, inasmuch ag the relevant order under 

R. it'G, Criminal P, C., refers solely to S. 124A, 
Poiiiil Code. Moreover, an offence under S. 153A 
differs in many resjiects from an offence under 

S. l2iAi the charge which the appellant had to 
meet was framed under S. 124A and Slmdi Lai 
0. -T., in the Lahore case, sf/pm, decided that the 
police officials referred to in that case did not 
constitute a class of llis Majesty’s subjects. The 
conviction and sentence are. therefore, set aside. 

it.G.D. Co7iviclion set aside. 


A. I. R. (35) i948 Nagpur 74 [C. N. 28.] 

Bose and Hidayatdllah JJ. 

Maroli Mahatm and others—Accused — 

Appellants v. Eviperor. 

Crimianl Appenl No. 290 of 1946, Decided oa 14*3- 
1947, tioui order of Sessions Judge. Ne^pur, D/* 3-10- 
1946. 

Criminal P. C. (1898), S. 162—Omission to give 
copies to accused — Elfcet. 

Tlio right whicli is given to the accused under S. 162, 
Ccitiiiiml V. C.. to use the previous statement made to 
tlie pi lice for till! purpose of conlnidicting a witness 
is II vuluaiile rif-ht. Wbere the omission to give the 
copies to the iiccustd bus caused prejudice to the accu¬ 
sed, tlic tcstininny of sueb witness must Le received 
with estreme caiitim and the Court would be entitled 
in a suitable case even to ignore altogether >ueb evidence. 
Every case will Imvo to be decided in its own facts: 
32 A. I, R. 1945 Nag. 1 and 33 A. I. R. 1946 Nag. 173; 
lie!, on. [Para 71 

Annotation, — {'4G-Com.) Cr. P. C.. S. 1G2 N. 20 
pt. 4. 

Crises referred 

1. (’37) 1, L. R. (1937) Nag, 178 : 23 A. I. R. 193 G 
Nag, 2)9 : 170 I. C. 638 : 38 Cr. L. J. 936, Emperor 
V. Vi?bwanatli. 

2. ('45) I, L. U. (1945) Nag. 151 : 32 A. I. K. 1945 
Nag, 1. 218 I. C. 294 ; 46 Cr, L, J, 448, B&liratn v, 

Efiipi^^ror, 

3 ( 46) I. L. R. (1946) Nag. 126 : 33 A. I, R, 1946 
Nag 173 : 226 I. C. 245 : 47 Cr. L. J. 851, Maganlal 
V. Emperor. 

Fida Husain<~ for Appellants. 

W. B. Pendharhar, Addl. Oevernment Pleader 

—for the Crown. 

Judgment.— This is an appeal by 13 persons 
who have been convicted under ss. U 7 , 302 and 
802 road with s. 149, Penal Code, by Mr. V. B. 
Sarwolo, Sessions Judge, Nagpur, in sessions 
Trial NO. 29 of 1946, decided on 3.10.1946. 

[ 2 ] Originally 31 persons were prosecuted but 
only 13 have been convicted and some have 
been sentenced to transportation for life while 
others have been sentenced only under s. U7, 


Penal Code. The incident is of 12-4.1946,when 
the election to the Trade Union Labour seat 
was in progress. The rival candidates wore Messrs. 
Ruikar and Meshram. The former was auppor. 
ted by the caste Hindus and the latter was a 
candidate set up by the Scheduled Castes Federa. 
tioD. The polling booth was situated at Indora. 
Indora, along with LaskariBag.BhankhedaRoad 
and Pachpaoli, is a strong-hold of the Scheduled 
Castes because they reside there in large numbers. 

[3] On the day in question a procession sup. 
porting Mr. Ruikar started from Chitnis park 
at 9 A. M. and going along Pachpaoli-Indora 
Road went up to the polling booth. From 
there it returned but on its return journey instead 
of passing Pachpaoli-Indora Road it turned into 
Laskari Bag. It is said that the processionists 
were not armed hut carried only some flags in 
their bands. Nothing seems to turn upon this 
fact and it has not to he decided whether the 
accused bad any right of self-defence against 
the processionists. When the procession reached 
Laskari Bag the Mahars, about two-three hund¬ 
red strong, came out to stop it. It is said that 
tbo Mahars were armed with spears, pointed 
bamboos and lathis. For a time the two crowds 
faced each other and there was some stone* 
throwing but it is not clear as to whether any 
person was hit in the stone throwing. It is also 
apparent from the record that the processionists 
also indulged in stone-throwing. The police 
arrangements on the day were very strong and 
the police immediately intervened and allowed 
the procession to pass on. While the procession 
was going the Mahars attacked its rear and 
caused the procession to break up. The members 
of the procession ran all over the place for their 
lives but one boy who was in his teens, being 
about 15/20 years of age, was not so fortunate 
in getting away. He tried to pass through a 
barbed wire fence and his clothes got entangled 
in it, ho was caught and dragged by the 
and stabbed with a spear with the result that he 
died. Later the mob which had been attacking 
the processionists moved in a body to the neigh* 
boating mohalla which is called Kurbalkar Peth 
where Kosbis, who are rivals of the Mahars. 
reside. In this area the mob indulged in more 
stone-throwing upon the houses. The police iD 

the meantime had got reinforcements and they 

managed to throw a cordon round the area and 
to start arresting persons. 44 persons were th^ 
arrested and of these 31 were actually prosecuted 
with the result stated above. 

W The incident properly falls into three 
phases. The fimt phase is when the stone* 
throwing stops and the procession is allowed by 
the police to move on. The second phase invol¬ 
ves the murder of the boy later identified to be 
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one Govardhan Kirad. The third phase com. 
prises the stone-tbrowing in the Koshti mohallas. 
The learned Sessions Judge has correctly remar* 
ked that the difficulty of the case lies really 
m finding out which of the accused formed 
part of the uolawful assembly and at what 
stage. The story as deposed to by tho witnesses 
13 clear and really admits of no denial. That 
8uch events happened cannot bo gainsaid. The 
only question is who are responsible aud whether 

the accused are some of those persons thus res. 
ponsible. 

W The investigation was mainly conducted 

by Hanuman Prasad,Sub-Inspector—Stationofii. 

cer, Pachpaoli-(p. w. 65) and was completed on 
14.6.1946 when the diary was closed. Many 
Witnesses were examined by the police during 
the course of tho investigation and the statements 
of these witnesses recorded under s. IGI, Cri. 
minal P. C., were not incorporated in the diary 
but were kept separate, written on plain sheets 
of papers. These statements were filed with the 
diary and at the commencement of the trial the 
accused applied for certified copies under s. 1G2 
of the Code. The diary along with tho state, 
ments was banded over to the Reader concerned 
for mailing necessary copies. There is an acknow. 
iedgment by the Reader showing that he had 
received the statements: vide Ex. p 21 . Later 
on it was discovered that the statements had 
disappeared. Tho explanation of the Reader 
was that he had misplaced them and could not, 
therefore, trace them. We are not in a position 
to say who was responsible for this carelessness 
but the fact remains that the accused did not 
get copies of these statements and were thus 
hampered in their cro-s-exaraination because 
they could not contradict the witnesses, 

[6] The learned Sessions Judge in paras. 29 
and 30 of bis judgment has discussed this matter 
and holds that the accused wore not prejudiced 
by the loss of these statements. His reasons 
are that they could not have shown anything 
more than the fact that the witnesses were pre- 
sent at the spot and in what capacity. He thinks 
that it was most unlikely that a description of 
the accused was given in them, and as there are 
two identification parades the accused have not 
been prejudiced because they can use these 
identification parades. The learned Sessions 
Ji^ge, therefore, concludes thus: 

“I do not, therefore, bco what advantage tho accused 
were likely to derive If the copies of the etatemenls bad 
been made available lo them and how they can be said 
to have been prejudiced by the failure to give them 
copies. Since no prejudice bas been caused to the accu- 
^ ttd persons, there cannot be said to have been any 

S i"? ‘be trial cannot be 

ttia to be vitiated for the reason that the accused did 

8 ifl? statements under 

o-182, Criminal P. 0." 
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[7] Tho right which is given to the accused 
under S. 162 Criminal P. 0., to use tho previous! 
statement made to the police for the puriioso of 
contradicting a wituuss is a valuable right. In 
a case of this type whore there are considornblo 
possibilities of mistakes the only chock is tho 
earliest version. The statements of these wit- 
U0S3O3 would have shown what was tboir exact 
position at the time they observed the riot, how 
they themselves behaved and how many persons 
they named or were able to identify. It is use. 
less speculating as to the contents of these 
statements without having them before us. It 
is also clear that the statements would have 
been useful to tho accused in many ways. Wo 
are not in a position to say what those state¬ 
ments were and tho learned Sessions Judge does 
not say what his source of information was. 
Sub.Inspsctor Hanuman Prasad, i\ w. 5, who 
investigated the case said that some witnesses 
did give some description. If these statements 
did not name the accused persons or give 
any description, there would be grave prejudice 
to the accused because they would lose thereby 
a right which in a trial of this character cannot 
but be described as of very great importance. 
This matter was discussed by one of us (Rose J.) 
in I L. It. (1937) Kag. 178* and it was pointed out 
that in such cases it is difficult to gauge the 
extent of prejudice which ni'gbt have been 
caused to the accused. Similarly, a Divisional 
Bench of this Court in l, L. r. { 1945 ) Nag. 
held that the omission to give copies of such 
statements to the accused jg repugnant to the 
fundamental rules of practice nocesgary for the 
due protection of prisoners and the safe adminis, 
tration of justice. It was held in that case that 
where an accused was robbed of his statutory 
rights of Cross-examination and thereby denied 
tho opportunity of effectively destroying the 
testimony of prosecution witnesses the evidence 
of such witnesses was not admissible. This rule 
was repeated by the eame Divisional Bench in 
I. L R. (1946) Nag. 126^ and the Jaw laid down in 
I. L. R, ( 1945 ) Nag. 151^ was re-affirmed. While, 
with dqe resect, wo doubt whether the evidence 
of witnesses in Court becomes inadmissible as a 
result of the deprivation of the right of cross, 
examination inherent in S. 162 . Criminal P. 0., 
we are in agreement with the Divisional Bench 
that whore there is prejudice to tho accused the 
testimony of such witnesses must be received! 
with extreme caution, and the Court would be 
entitled in a suitable case oven to ignore 
altogether such evidence. Every case will have 
to be decided on its own facts. While in the 
present case we do not propose to base our con- 
elusion on the inadmissibility of tho evidence of 
these witnesses, we are satisfied, however, that 
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the ovidcDCG of witnesses whose statements were 
rccorJcd by the police suffers a great deal 
beciuiso of the lo^s of the statements. We con. 
sider that wo sliould not act upon the evidence 
of these witnesses. This is wbat was laid down 
in threo cases of this Court and is tbo only 
ruasonablo course to follow. In a case where 
20O/3CO persons arc alle.-ed to have committed 
a not there is no guarantee that false narais 
have not been introduced by partisan witnesses 
especially wlicn feelings run high. 

*• .V 

[ 8 ] The learned Sessions Judge has gone by 

a rule of thumb and ho decides the guilt cr 

otherwise of an accused according to the number 

of witnesses identifj iug him. This is a rule which, 

• though 3ati--factory in ordinary cases, is fraught 

with cousicleraMo dillicnltiGS and dangers in a 

case of lijis type. We arc, therefore, convinced 

that wo cboiihl not act on the evidence of these 

Jeoshti witnesses particularly as they were not 

(lueriticned at the earliest stage and as probably 

their statements were deliberately not taken by 

the [lolice, Their unanimity about the same 

accused itself makes their evidence worthless 

because it is inconceivable that they could have 

seen the same accused at different moments of 

time in a mob consisting of over two to threo 

hundred persons. If the police had recorded 

proper statements on 12.4.19JG. when they had 

known that these j^ersms were potential witnesses 

tljero would have been some check upon subso. 

quent concoction which is now impossible. Fur. 

thcr these Kuralkar Peth witnesses cannot be 

used to corroborate the witnesses who saw the 

assault on Goverdban Kirad because that assault 

had already taken place before the mob entered 

their mohalla. It is the membership of the unlaw. 

ful assembly at the time of the assault that is vital 

m connection with s. 302, Penal Code, and on that 

point these witnesses are silent. In fact the police 

witnossL‘3 and these witnesses speak of two 

separate phases and there would be no real 

corroboration except as to the identity of the 

accused h or this purpose we regard the Kuralkar 

iotb Witnesses as useless and consider it unsafe 

to act upon their evidence even though we do 

not reject their evidence as inadmissible on any 
other ground. 

[9] The result is that there is no sufficient or 
cogent corroboration of the testimony of Ibrahim 
Ehan p. yy. Rampal P. w. 48 and Daud 
Khan p. \\, 15 . 'We therefore, give the 
benefit of the doubt to the accused named 
by them as there is the evidence of but one 
witness against every such accused. 

[ 10 ] In the end we must say that this unfor. 
tuiuue result has been occasioned mainly because 
of slack investigation and failure to record pro. 


per statements in time and the loss of such 
statements, as bad been recorded, through the 
carelessness of somebody. But if such things 
hapjxjn it is obvious that the last person to 
suffer should be the accused and the Courts 
should in such circumstances be anxious to see 
that no prejudice Is caused to them. We allow the 
appeal of the appellants before us. We set 
aside their convictions and the sentences passed 
against them nud order that they be released. 

G B, Appeal allowed. 
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Hidayatullah J. 

Shamrao Deorao Marathe and others — 
Applicayits v. Emperor. 

Criminal Revn. No. 569 of 1946, Decided on 12-2» 
1947, from order of Sessions Judj’C, Wardlia, D/'19-7. 
1946. 

(a) Criminal P. C. (1898), S. 145—Conversion of 
proceedings—Proceedings originally started under 
S. 145 can be converted into one under S. 107 — 
Convened proceedings are not without jurisdiction: 
39 Cal. 150; ‘29 A. I. R. 1942 Pat 331, Foil. [Para 2] 

Annotation : -(’4G-Com.) Criminal P. C., S. 145, 
Note 60. 

(b) Criminal P. C, (1898), Ss. 107, 145 - Dispute 
concerning land — Proceedings converted into 
one under S. 107 — Inquiry into title. 

In a caso where there is a dispute coocerniug land, it 
is proper to lake action against both sides if S. 107 is 
to be resorted to, becauso binding over one party puts 
the other at an advantage. But it cannot be said that 
the Court should not investigate the title aod tbe facts 
of possession of tbe parties. Such an enquiry into title 
may be out of place in S. 145 proceedings but it falls 
legitimately within tbe purview of criminal Court act* 
ing under S. 107, because tbe Court bas to find out who 
is the aggressor and who has the right on bis side : 10 
A. I. R. 1923 Nag. 54, Disting. [Para 3] 

Annotation:—('46 Com.) Criminal P.C.,S.145,N. 4. 

Cases referred:— 

1. (’08) 35 Cal. 117 : 6 Cr. L. J. 398, Baljit Singh v. 
Bboju Gbose. 

2. {‘12) 34 All. 449 : 15 I. C. 798 : 13 Cr. L. 3. 526, 
Emperor v. Thnkur Paude. 

3. (’12) 39 Cal. 150 : 12 I. C. 833, Emperor v. Abbas. 

4. (’42) 29 A. I. R. 1942 Pat. 331: 200 I. C. 316 : 43 
Cr. L. J. 637, Madbo Singh v. Emperor. 

5. (’23) 10 A. I. B. 1923 Nag. 54 : 68 I. C. 407 : 23 Cr. 
L. J. 567, Dhuma v. Emperor, 

G. J. Ghate—for Applicants. 

W, B. Pendharkar Addl. Govcrn7}ienl Pleader 

— for the Crown. 

Order — This is an application for revision 
against the order passed in cri. Revn. NO. liO of 
1945 of the Court of Mr. M. D. Deoras, Sessions 
Judge, Wardha, decided on 19.7-1946. The 
applicants in the case have been bound over for 
Rs. 2CO with One surety each for a period of one 
year to keep the peace and be of good behaviour 
under s. 107. Criminal P. C. This revision 
application raises almost one point and that is 
the tenability of s. 107 proceedings in tbe circum¬ 
stances of the case. The facts are that one 
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named Zapa owfed'’t'w“fitld?Nos.^8/2 and^l • tbfa'ide' “ifa m 

ot mauza Poti in Kbel B of>a«i No i in 1 nnl!,, ^f 

Hinganghat tabsil. After Zapa’s litetimo Aniin, ',“1 '* *« ‘“l« action 


HmgaDghat tabsil. After Zapa’s lifetime Anjira 
Uai entered into possession and continued in 
^ss^ion of these two holdings till her 
death. After her death disputes broke out 
between the applicants on the one hand 
and one Suryabhan on the other. This Surva. 
bhan is the eon of Zapa’s sister. Applicants 
1 to 5 are some distant relatives of the deceased 
Zapa, and claimed to be his heirs. Suryabhan 
lived with Anjira Bai and after her lifetime, it is 
alleged by the prosecution, he entered into 
possession of these holdings and continued 
cultivation thereof. According to him the appli. 
cants were obstructing him and wanting to take 
forcible possession of these agricultural lands 
and hence on 28.8-1945 he filed an application in 
tbe criminal Court under s. 145 , Criminal P. C. 
Ihe trial Court sent the papers to tbe police for 
enquiry and report and the police put up a 
cballan under s. 107, Criminal P. C., against the 
applicants, (non-applicants in the trial Court 
an two others). These two other persons have 
been discharged and therefore there is no need 
to mention them any further. The trial Court 
bound qver the applicants as stated above, and 
that order was upheld by tbe learned Sessions 
Hence this application for revision. 

L2J Tbe applicants urge that the case, having 
been started under 8.145. Criminal P. C., could 
not be converted into one under 8.107 of tbe 
Code and that the proceedings were, therefore. 
Without jurisdiction. Tbe argument is that an 
application had already been made under 8. 145 , 
Criminal P. C., and that admittedly tbe dispute 
relates to immovable properly. It is thus 
argued on the strength in 35 cal. 117,* that 
m such cases the Court is compelled by the 
wrms of 8.146. Criminal P, C., to go on with 
the trial and that tbe directions in that section 
are mandatory. It is undoubtedly true that in 
that case it was held by the Calcutta High 
Court that 8.145 proceodings cannot he converted 
into proceedings under 8. 107 , Criminal P. C 
•The view taken in the Calcutta High Court case 
was, however, dissented from in 34 all. 449* 

« page 460, and later a Pull Bench of the same 
Court m 89 cal. 150,* took a view which is 
contrary to that stated in 35 cal. 117 .* Recently 

oal. 160 . has been apprdved. Following there- 
[ore. these later cases, I hold that the proceed. 

not 

Without jurisdiction. 

C8] It was next contended that the Court 

Tu M to the 

nghtsof tbe parties, and that in any case pro- 


. . , , ^ t i,xj lUKU UCtlOD 

tigamst both sides if s. 107, Crimiiml P. C is, 
to be i-esorfed to, becousc binding ovee one 
party puts tbe otbor at an advantage. But it 
cannot be said that llie Court should not 
investigate tie title and the tacts of possession 
of the par les Such an enquiry falls legiti. 
mately within the purview of criminal Court 
acting under s 107 , Criminal P. C., because the 
Cour has to find out who is tbe aggressor and 

into the title may he out ot place in s 145 
proceedings which are mainly concerned with 
the mamtenaneo in possession of a person dis- 
poMcssed within two months ot the passing 
of the preliminary order but they cannot be 
said to be out of place where action is not taken 
under that section but under s. 107 , Criminal 
P. C. The case relied on by the learned counsel 
ppearing on behalf ot the applicants from this 
Court, namely, A. i, r. 1923 Nag. is dearly 
distinguishable because that case proceeded upon 
Its own special facts. In my opinion, therefore, 

;Zsi ”™ f/ oat the 

respective rights of tbe p,arties and also in givin" 

a finding as to tbe fact of possession. ° 

t4j It was n6.vt urged that some of the 
reports made by Suryabhan himself show that 
he had been dispossessed and that if the matter 
had been under s. 145, Criminal P. C.. the pos. 
session of the applicants would have been 
maintained because they would have been found 
in possession within two months of the passing 
0 the prelimmary order if one had been passed 

Cm.?t f ™'*“" “'“‘Of because the 

and If that section was applied the fact of pos. 
session comes in merely us corroborative proof 

the rl^7“idfi"^‘“i,“ concerned. Both 

ne SiTr ^ “ “““arrent find- 

ng that Surjabhan is pnma facie the prefer. 

ential heir and they also found that Suryabhan 

was m poa^ssion when the applicants took it 

Let 1 ^° l®™S8ion and to 

get It for themselves. These findings are biudine 

upon me and I do not propose to exam e he 

V. enoe on which they have been based In 

fact I was not invited to go into the evidence 

because, as I have stated above, the learned 

counsel for he applicants argued the case purely 

as a point of law as to whether s. 107 proc^*^ 

could entertained. In my opL“ 

the «ri ‘’ two Courta below is correct and 
the application is dismissed. 

n*8.D. Application dismissed. 
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SondaI~Accu!ied — Appellant 

V, Eniperor. 

Ciimitml Aiipcii! No. 'Hof Decided on 7-1-1947. 
from onli-r of 1ft. Acldl. Se-;-;ioris Jud'jo, Jubbulpore, 
D/ 1947. 

(a) Evidence Act (1872), S 27—Extensive state¬ 
ments unconnected with any (act discovered there¬ 
by should not be tendered m evidence. 

Tlie H'B of the wortls ‘>0 iiiucli of .-ucb inform.ation’ 
in the section ch irly postiil’ites iluit lon^t fto i dcUilcd 
statoiiK'iits uneonncctcl wiih any fact tnereby 
covered arc not to be proved. That informntion alono 
is provable wbioli advances Ibo invesligaiion of tbo 
police in any way. It should be information of a 
relevant fact and tbeio inu't be some fact di'cnvercd 
ns a result of tbe information. It is for tbe investigat¬ 
ing olliccr to rcjrird tbe words of Ibe accused persons 
and it is for llie Court to see wliut portion or portions 
should I'c allowed to he provul. Tbc-e two functions 
have to Lc kept distinct. It is not for the investigating 
officer to make a selection. lie must record tbe infor¬ 
mation given by tbe accused. It is for tbo Court to 
consider ibe admissit'ility of tlio informat on. In doing 
80 tbe Court mii-t not allow extensive statements un¬ 
connected with liny fact discovered thereby to be 
tendered in evidence. [Para 7] 

(b) Criminal trial—Circumstantial evidence. 

Circumstantial evidence must prove tbe presence of 

the accused in the vicinity of tbe place of the offence 
and not at a place a long distance away. [Para 5] 

Dr. T. J. Kidar—lor Appellant. 

D. L. Gup/rt—for tbe Crown. 

Judgment. — Maugal Singh the appellaot 
before us has been convictetJ imdor S. 302. Penal 
Cofle.aiul sentenced todeathby Mr. AdliarSinha, 
First Additional Sessions Judge, Jul'bulpore, for 
tbo mui'dor on 2Gth September lO^jG, of one 
Mulchaml Gadari, in Sessions Trial No. 61 of 
19-16 decided on I5th February 1947. There was 
another accused by name Rambagas alias Ram. 
clas but be has been acquitted. 

[2] The prosecution case is that for some time 
previous to the deceased’s murder there had 
been enmity between him aud this prisoner over 
the fiai’tition of a field called gewadaha bandh 
(also called Bandhwa) situated in Amardar in 
tho Murwara tahsil and belonging to the father 
of the accused. Tbe deceased, who earned his 
livelihood jiartly as a milkman, bad set out on 
tho morning of Thursday the 26 th September 
from bis house to go to Katni-Murwara where 
he was supplying milk to Lachhmanprasad 
(P. W 23). According to this prosecution wit- 
ness Mulchand did not arrive with milk that 
day. There is evidence to show that he set out 
in the morning from the village. See Rambisal 
(P. W. c), Soiielal (p. w. 7) atd Mt. Kaushalya 
(P. \V 24) Tbe accused has not challenged 
this fact. Thereafter two days later a >keFton 
was found in a shrub-jungle called Binjbi Zbadi 
(also called Binjhi Har). This was identified 
as that of the murdered man. The skeleton was 


not capable of being identified but in fact there 
is very little doubt on this point because near 
tho skeleton were ^und a lot of things belong, 
ing to the deceased. Tbe pot of milk with which 
be had set out on Thursday the 26th was found 
with sour milk in it. Along with this pot was a 
measure for measuring milk and ration-cards 
bearing the name of the deceased were also 
found nearabout, His clothes and ornaments 
which he had worn in his ears were also there. 
In fact almost all the property, except two gold 
ornaments, were found, and since the deceased 
disappeared about this time it is easy to infer 
that tbe corpse was that of Mulchand, 

[3] Medical evidence in this case is inconclu¬ 
sive because the doctor could not give any 
cause of deatli. The doctor was, however, able 
to tell us that the bones belonged to an adult 
male who might be between 30 and 50 of age 
and this also fits in with tbe probabilities point¬ 
ing to the fact that the dead body was that 
of Mulchand. Though the medical evidence is 
not clear as to the cause of the death it is again 
easy to conclude that Mulchand was killed. The 
clothes which wore near tbe corpse were sent 
to the Chemical Examiner and tbe Imperial 
Serologist and tho Chemical Examiner found on 
the dhoti (Art. a) and bandi {Art. B) stains of 
blood, the stains being 36" and 20 '' in sizes. Tbe 
Imperial Serologist said that this blood was of 
human origin and this puts the matter beyond 
all reasonable doubt. The deceased was hale 
and hearty when he set out that morning In 
fact he was carrying a pot of milk which 
according to his usual daily practice was to have 
been delivered at tbe bouse of P. W. 28 . He 
was in good health, and there is nothing to 
show that be came by bis death in any other 
way. \Ve have no difficulty, therefore, in holding 
that Mulchand was done to death. 

[4] Tbe question then arises whether the 
appellant was responsible for the death of the 
deceased. The evidence led by the prosecution 
against him is entirely circumstantial but for a 
confession leading to the discovery of a stick 
stained with human blood and the testimony of 
an eye.w’itness of the occurrence. (Their Lord- 
ships then discussed certain evidence and pro¬ 
ceeded.) 

[5] Further we feel that evidence of P. ® 
does not furnish such a vital link in 'he prose¬ 
cution case as the Crown contends. The 
where P. w 8 bad seen the accused was soma 
distance away from the actual scene of occur¬ 
rence and though tbe accused were going in the 
same direction as taken by Mulchand it cannot 
be denied that the road to Kami lay iri the 
same direction, P. w. 8 admits that she did 
not know this prisoner or his name before that 
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date though ebe says that she did see him in 
the village prior to that day. If that was a fact 
jt IS strange that she did not disclose this to 
the people of the village at once because in the 
first information report many names have been 
mentioned and suspicion has been cast upon 
different persons. The learned Additional Ses- 
Bions Judge did not rely upon this evidence 
as a link in the circumstantial chain against 
the accused. We agree with him that the matter 
IS not free from doubt apart from the little 
value which can be attached to this evidence, 
because the distance between the scene of occur- 
rence and the place where p. w. 8, saw this pri- 
soner is great. Circumstantial evidence must 
prove the presence of the accused in the vicinity 
of the place of the offence and not at a place 
a long distance away. 

tel The next set of witnesses are Mt. Gauri 
(P. W. 9) and Mt.' Rambai (p. w. u). The for¬ 
mer saw the accused Mangal Singh and the 
acquitted accused Rambagas going towards 
Katni side from Amradar on the morning of 
Thursday ^ey were going towards Binjbi 
Zho^i. The footpath which leads to the Katni 
road in fact passes through Binjhi Zhadi and 
anybody wishing to go to Katni has to pass 
Binjhi Zhadi. The place where witness saw the 
accused is ij miles awaj> from the spot where 
the murder is alleged to have taken place, In 
our opinion this evidence is inconclusive for the 
reasons we have indicated above. It is signihcant 
that?, w. 9 says that there was nothing in the 
bands of either of the accused at the time. She 
also says that it was at about 8 or 9 a. m. which 
we have shown above would bo very late. The 
next witness, p, w. ii, does not support the pro- 
eecution case because she says she saw the 
acquitted accused going alone in a direction 
which was opposite to the direction be should 
have taken if he wanted to go to Binjhi Zhadi. 
She says nothing about this prisoner and. there- 
fore, her evidence as against this convict is in- 
cone usive. The next witness Mt. Rambai (p.w. ii) 
speaks of having seen Mulchand on a Wednes- 
day going with a pot of milk. This witness was 
not questioned which Wednesday it was, and 
this leaves her evidence absolutely vague. The 
circumstantial evidence, therefore, ‘is exceedingly 
lender and of a suspicious character to boot. 
ItiiB evidence was rejected by the learned Addi- 
lional Sessions Judge also. 

fTl We next take up the question of the dis- 
oovery and the stat mc-nta leading to it which 
have been made the foundation of the conviction 
by the learned Additional Sessions Judge. The 
Mcuaed Mangal Singh is alleged to have made 
ft statement which is recorded as Ex. P.3. It is a 
long statement of nearly three ty^ pages and 
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the bulk of it is dearly inaclmis.sib!e. The manner 
m which S. 27 is to he used is often not properly 
understood All that (lie accused dales is not to 
be tendered in evidence against him hut only 
such portion of his statement as relates distinct- 
ly to some fact discovered ns a result of the 
statement. The use of the 'words so much of 
such intormation’ in the section ckarly pnstu-' 
lates that long and detailed statemeuis uncon. 
meted with any fact thereby discovered are not 
to be proved. In our opinion that information 
alone is provable which advances the investiga. 
tion of the police in any way. It should be in- 
formation of a relevant fact and there must be 
some fact discovered as a result of the informa- 
tion. It 13 for the investigating oliicer to record 
the words of the accused persons and it is for the 
Court to see what portion or portions should be 
allowed to be proved. These two functions have 
to be kept distinct. It is not for the investigating 

olheer to make a selection. He must record the 

information given by the accused. It is for the 
Court to consider the admissibility of the infor. 
mation. In doing so the Court must not allow 
extensive statements unconnected with any facti 
discovered thereby to be tendered in evidence.! 
The learned Additional Sessions Judge has not' 
entd m the present case. Ho has made a selection 
but the practice of putting in the whole state, 
ment en bloc neeas to be strongly discouraged. 

[8l Examining the matter from this poin't of 
view we find that we have to exclude almost the 
whole of the statement but for a few stray sen¬ 
tences which alone are admissible. The discovery 
was of a which is nothing but a rough 
log of wood and (he statement which is rele 

Tv Thi/', h”?u 

very, This is what Mangal Singh said : 

The genda was thrown only in biislip« t 

S kepu 

thrown there only"whicVl would'Zw"?!"" 

fhnTr,'^ l"® .1° oenda was 

shown by the accused in a bush, a short dis- 

lanca away from the dead body of Mulchand, 

blMd, the blood Btam beinu 12” in dimension. 

A glance at the map would show that the articles 
belonging to the deceased were strewn about the 
place and a sack was in tact lying about lo feet 
away from the place where the gmda was lying. 

The witnesses say that everybody was loukmn 
for the arlicles belonging to the deceased and ibaf 
this prisoner ms also assisting in this. This is 
deposed to by Ksdhola Kotwar ir. w. i), Balilco. 

of the village In lad Lulain (p w. isj «bi, bus 
reason to be most hostile to the accused inasmuch 
as he was MuJehand's brother, says: 
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"In tbo jun;’le all tbc people tried to find out the 
articles, and some persons ROt sometbinR and others got 
other tliinRS, MunL'aUingli picked up the stick and gave 
it to the Sul;-Insp''ctor. It was found in tbe bushes 
which were about one chain from tbe foot-path." 

[ 0 ] This statement, if true, (and we see no 
rc.agon why it should be fals"*) would seriously 
aQ’ect the prosecution case. It is true that the 
prosecution case hangs on this discovery and if 
the discovery is doubted, nothing remains. 
There was one fact which would have strength, 
died the prosecution case considerably and that 
was the statement of the accused that he had 
cut this genda from aeja tree and he bad volun. 
teered to show the stump. This statement was 
made on I-IO-IO-IG but no effort was made to 
follow this up. In fact the police went to the 
stump on 0-10.194C and then article P was cut 
out. Again no etl'ort was made to connect the 
seja stump with the gemh and the matter was 
left in doubt. It was easy to examine an expert 
to show that article P and the gendo were part of 
the same wood and cut from the same tree. If 
this had been done the discovery of the genda 
would have ncipiired considerable evidentiary 
value. 

[lO] In the abssnee of all this what have we 
got? The accused said that the genda used for 
beating was thrown in a bush. The ge7ida was 
found but under circumstances which, on Lutain's 
testimony, are suspicious. There were two wit¬ 
nesses to tbe recording of the memorandum, 
Ex P.3, but only one of them was examined, 
P. w. 1 says that Mangal Singh was one of the 
persons left to watch the dead body and the 
articles lying there. This is also the evidence of 
Angad, p, \v. 3. P. W. 3 also says: 

“Another Sub-Inspector bad come. Tbe stick Article 
.1. was found lying neat tbe place where the brass jar 
was lying Mauglia—accused Mangal Singb—bed handed 
it over to the Sub-Inspector. It was not visible to us. It 
was concealed in shrubs and Manglia alias Mangal dis¬ 
covered it," 

This again accords more with what Lutain, 

P, W. 14 has said on the subject. 

[Ill There is yet another circumstance which 
creates suspicion. The memorandum, according 
to P. w. 7, Sonelal, was signed by Dulichaud, 
Bbagwatdin, Lutain and P. \v, 7, There is no 
signature of Lutain or Sonelal on this exhibit. 
In our opinion whenovor such doubt is created 
it is the duty of the prosecution to examine 
the other persons whose signatures in fact 
appear on the document. If one were to accept 
P. w. 7’s evidence, there would be evidence 
to show that this memorandum was not the 
real one. We do not say that in this case we 
are prepared to accept Soneial’s evidence but 
tbe fact remains that one of the prosecution 
witnesses casts doubts upon the authenticity of 
Ex. p.3. 
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[ 12 ] Dulichand’s evidence does corroborate 
the Sub-Inspector as to tbe production of the 
genda (article J) by tbe accused. This genda 
was found to have a stain of 12" in length, of 
human blood. If the evidence of its discovery 
were good it would be a strong piece of evidence. 
We are, however, extremely reluctant to accept 
the discovery at its face value and to hold on 
that evidence alone that the appellant is guilty 
of murder. There is no corroboration of any 
kind and we do not consider that the presence of 
four or five minute stains of human blood on 
tbe clothes of the accused makes the case much 
stronger. Blood may get on tbe clothes of these 
villagers in many different ways. Tne stains were 
also minute and the Chemical Examiner could 
not give their dimensions. 

[13] The evidence of motive is also slight, 
r. ws, 1 and 3 say that the quarrel was old and 
took place 5/7 years ago. It is true that tbe son 
of Mulchand, Sonelal, P. \v. 7 and one Lutain, 
P. w. 14 put the date of the quarrel only three 
mouths before tbe incident but they are inte¬ 
rested witnesses. Mt. Tulsi, P. W 13, in whose 
presence Mangal had uttered threats is not 
corroborated. She admits that when the threat 
was uttered there were about GO labourers pre¬ 
sent. Why none of them was examined is not 
satisfactorily explained. 

[14] In our opinion the evidence in the pre¬ 
sent case is exceedingly slender and we are not 
satisded as to the discovery. We give the benefit 
of the doubt to the accuse! His conviction and 
tbe sentence passed on him are set aside and he 
is acquitted and ordered to be released. 

D.S. Appeal allowed. 
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Hem EON J. 

Laxman Shrikrishna Alegaonkar — Com¬ 
plainant—Applicant V. Dayahhai Ramchand- 
ra Bhatia— Accused—Bon.Applicant. 

Criminal Revo. No. 389 of 1946, Deoided on 28*10' 
1946, from order of Sessions Jndge, Akola, D/-13' 
3 1946. 

(a) Criminal P. C. (1898), S. 179 —“Consequence” 
—Meaning — Criminal breach of trust — Applica¬ 
bility of section. 

Tbe "consequence" referred to in S. 179 is confined 
to that which is an ingredient of the oSenoe for which 
an accused person is being tried. S. 179, therefore, 
applies to those oSences which by their very definition 
consist of an act and its consequence, for example, oul' 
pable homicide, but it does not apply to a criminal 
breach of trust : 20 A I. R. 1933 Nag. 33, Bot a^rc- 
ved\ Case law referred. [Paras 4 and 6]- 

Annotation:-('46-Com.) Cri. P. C., S. 179 N. 3. 

(b) Criminal P. C. (1898), S. 181 ( 2 )—Criminal 
breach of trust committed at Surat— Prosecution In 

Court at Akola—Jurisdiction. 

Where the accused who instead of passing a cheqne 
after endorsement to another person as he was bound 





im 


I.AXM.H SHBIKKI8HKA V. Dayabhai Eamchakbba (Be^eon J.) Nagpur 81 

lie cheaua dt Rnrok «a-gpur oi 


to d^cashed tbo cheque at Surat and thereby eom- 
^a^_aorim.nal breach of trust, was proseculed at 

M, that the appropriate Court at Surat and not 
the Court at Akola had jurisdiction to try the case as 

the money was not received or retained and the offence 
was not committed at Akola. [Para 51 

<=■. s. 179, 

Cases referred 

*I cVl^ P°“' '■ ^”22 Bom. 39 ; 65 

^ ^^"^fatan Chunilal. 

f 0 38f(P°S'l®l' '’r ■ • 129 

cr' - Jivandas Savchand. 

Uimiual Kevn. No. 600 of 1946, D/-21-H9«6 K P 

Ghiara v. D. P. R, Cassad. ’ ’ 

Cal. 575 ; 204 I. C. 26 : 44 Cr. L J 139 
Tripatli v, Subodh Chandra Cbaudhuri. ' ^ ^ 

Jr m Applicant. 

y* T. Eedar^iot Non-Applicant. 

Order._The non-applicant. Dayabhai, son of 

Bamcbandra Bhatia, Gujaratbi, resident of 

Bohan, taluq Bardoli, district Surat was 

prosecuted at the instance of the applicant 

Laxman who 10 a mumm of the firm of Dinkar 

Tnmbak and Co., Akola, under ss, 406 and 420 

I^enal Code m the Court of the Honorary Magig.' 

trate, first class, Akola, but the latter discharged 

b.m on the ground that the Court had no 

jurisdiction to try him. The Sessions Judge 

West Berar Division, upheld that finding and 

the applicant has now come up in revision to 
this Court, 

[ 2 ] Hia case briefly stated was ae follows: 
tii8 firm 18 a holder in due' course of a cheque 
of Es. 260 drawn on 8.7.1943 by Chhaganial 
Zaverchand of Balimoria in favour of Ganda. 
bbai Gopalji on a Bombay branch of the Baroda 

endorsed the cheque in favour 
Of the Dhutpapeshwar Company of Panwel and 
oespatched it to that organisation by post, but 
It WM lost m transit and the applicant apprised 

to f notices 

to he drawer and drawee of the cheque as weU 

^ to all prior endorsees including the non.an 

informed him that he had issued a duplicate 
cheque m favour of the original drawee. The 

cheque subsequently reached the non applicant 

but instead of passing it after endorsement to 
Dr.Bbarma,inwhoee favour be had endorsed 

toe original cheque he actually presented it for 

And secured payment. ’ 

[8] An offence is under s. m, Criminal 
^a. ordmati y inquired into and tried by the 
^rt wi hm the local limita of whose juris, 
diction It was committed; and in the pre. 
«nt case it was clear that no offence was com. 

1D48 N/11 d: 12 ‘ 


oflenca by rrLrof^'nyTbToV 
ami of any consequence which has ensued ^ueb oflZ* 

may be inquired into or tried bv n Pni:rj\,:n 

S such thing has 

en done, or any such consequence has ensued." 

t4] The two Courts below held, and rightlv 

In fTV‘T’ "consequence” referred to 
in that section is confined to that which is an 

ingredient of the offence for which an accused 

EV'j^C f J. 

inen A. J. O.j, relymg on 46 Bom. 64i‘ held to 
the contrary in a. i, r. 1933 Nag. 33.2 but he 
made no reference in that ease to the reported 

which that Bombay case was dissented from 
ile aiso made no reference to the Full Bench 
case in 55 Bom. 59* in which the earlier Bombay 
case was overruled and it was held that the “con 
sequence in s. 179 , Criminal Pi C, is the con' 
sequence which must form part of the offences 
charged ^ilra also at page 573 of his Code of 
Criminal Procedure, 10 th edition, notes that 
all he Chartered High Courts are now agreed' 
that the consequence" is confined to that which! 

■3 an ingredient of the offence for which an' 
accused person is being tried. 

t5] In cri. nevn. no. 500 of i946® decided bv 
me on 21-9.1946, I had exiiressed agreement 
with the view taken in l. l. n. (4942) 2 Cal 507 ® 
that s. 179, Criminal P. C. applies to those 
offences, which by their very definition consist 
of an act and its consequence, for example 
culpable homicide, but it does not apply toa iri’ 
minal breach of trust. An offence of criminal 
breach of trust can, as is clear from the provi 
Bions of 8ub.8, ( 2 ) of s. 181 . Criminal P. G. be 
inquired into or tried by a Court within the local 
hmifs of Whose jurisdiction any part of the pro. 
petty which is the subject of the offence was 
rweived or retained by the accused person or 
he offence was committed. It follows from this 
toa if the non. applicant had. as was asserted 
by the applicant 3 learned counsel, cashed the 
cheque m question at Surat, the appropriate 
?“a, jurisdiction to try the case 

An Akola Court manifestly had no jurisdiction 
whatever as the money was not received or 
retained and the offence was not committed at 

r The findings of the CourTtlow 
wer e^ tberefore, correct. This application is dis. 

Application dismissed. 


V.R. 
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IlEWEON J. 

Goj)e.'ihwar Mandal— Accused—Applicant 
V. Emperor. 

Criminal Pevn. No. 549 of 1946, Decided on 
16-1 1947, from order of Addl. Sessions Judge, Dban- 
dara, D/- 5-8-1946. 

Penal Code (1860), S. 161 — Oflence under — 
Essentials of. 

To coDStiliife an oflence under S. 161, it is sufficient 
that there is an offer of a bribe to a servant, in 

the belief that he has an opportunity or power in the 
exercise of his cSicial function to show the offeror a 
desired favour, allhou(.:b the public servant has in 
reality no such power. Performance of the act which is 
the consideration for the bribe is not essential. But it 
is essential that the bribe should be obtained ‘as a 
motive nr reward’ : 15 A. I. It. 1928 All. 752; 28 Cal. 
344; 31 Boro. 335 and 28 A. I. K. 1941 Lah. 276, 
m. on. [Para 4] 

Coses referred 

1. (’28) 51 All. 4G7 : 15 A.I.B. 1928 All. 752: 113 I. C. 
179, Emperor v. Ajcdhia. 

2. (’01) 28 Cal. 344, Nazamuddin v. Quecn Empress. 

3. ('07) 31 Bom. 335, Emperor v. Bhagwandas kanji. 

4. ('ll) 28 A. 1. B. 1941 Lab, 27G: I. L. K. (1942) Lab. 
402 : 195 I. C. 229, Emperor v. Pbul 8in^. 

S. B. Sen and V. li. Sen — for Applicant 

B. L. Gwpfo, Government Pleader— loi the Crown. 

Order. — The applicant, Gopeshtvar Mandal 
was convicted and sentenced to undergo 6 
months’ rigorous imprisonment and to pay a 
fine oS Its, 500 under S. 161, Penal Code by 
the Sul-Divisional Magistrate, Gondia, and bis 
appeal was dismissed by the Additional Sessions 
Judge, Bbandara. He has now come up in 
revision. The prosecution case was briefly ’stated 
as follows. The applicant was the General Clerk 
in the Watch and Ward Departmant of the 
Bengal Nagpur Railway at Gondia, where he 
worked under Baghunatbsingh (p, w. 2 ), Circle 
Inspector. Appointments as B class watchmen 
were made by the latter and when Maniklal 
(p. W. 5) approached the applicant for 
a post of that kind he was told that be 
would have to pay him Bs. GO for it. Maniklal 
then went away and met Mr. S. N. Ghosh 
(p. w. 8), Railway Section Officer, who produced 
him before R. D. Yerma (P. w. i), Sub-Inspector, 
on 27-6-1945. Maniklal told him of the applicant’s 
demand and he was brought before N. R. Lakhkar 
(p. w. 4), First Class Magistrate, two days later. 
Maniklal also apprised Mr. Lakhkar of the 
applicant’s demand and a trap was arranged to 
catch the applicant. Mr. Lakhkar noted down 
the numbers of the six 10 rupee notes produced 
by Maniklal and returned them. Maniklal and 
others then went away but returned again at 
about 6 P.M., when Mr. Lakhkar re-verified the 
numbers of the notes and wrapped them in a 
piece of newspaper which he initialled. Ram- 
singh (p. 6) and others then set out in the 

direction of the applicant’s house. Maniklal 


and Ramsingb, in accordance with the orders 
given to them, went ahead and entered the 
applicant’s compound while the others waited in- 
the vicinity. Maniklal and Ramsingh emerged 
from the compound shortly afterwards and 
Mr. Lakhkar learned from Ramsingh that the 
applicant had asked them to wait as there was 
a doctor at bis house. About a quarter of an- 
hour later, the doctor and another person left 
the house on bicycles. Maniklal and Ramsingb 
then entered the applicant’s compound and there 
was a talk between him and them at the gate. 
When the applicant asked Maniklal if he bad 
brought the money, Maniklal told him that he 
bad and handed him the packet containing the 
notes. Thereupon, the applicant opened the 
packet, counted the notes, wrapped them up 
again and gave them to his 7 year old daughter 
with the direction to place them in bis house. 
Maniklal gave the application Ex. P-4 to the 
applicant. Then just at that point after Earn- 
Singh had given a signal Mr. Lakhkar and bis 
companions entered the applicant’s house. When 
he was directed to produce the packet given to 
him by Maniklal, he denied that he had 
received any such thing, but when bis house was 
searched the packet was found on a table in a 
room with the notes in question in it. 

[2] The applicant in examination denied that 
be bad demanded or received any gratification 
from Maniklal, although he admitted that the 
latter had interviewed him on the evening in 
question. He asserted that the six 10 rupee | 
notes did not belong to him and refused ta 
admit that they bad been seized from his bouse. 

In bis written statement which was filed 3 
months later, his version was that while be was 
talking to Dr. Bharat (D. w. 1) and Dr. Bajpai 
(D. w. 2) on the verandah of his house, bis 
daughter brought in a cover which, according to 
her, had been delivered to her by somebody. Ho 
asked her to keep it on the table and she did 
This was the cover which was subsequently 
seized, but he bad no knowledge of its contents 
prior to the seizure. He attributed his incrimin^ 
tion to Mr. S. N. Ghosh who was prompts 

thereto by Mr. P. K. Roy, Raghunathsiugh 9 

assistant, who was inimical to him. The two 
Courts below have accepted the prosecution 
and rejected the defence case; and I am m entiro 
agreement with those findings. The prosecution 
irrefragably established the applicant’s guilt and 
I have no doubt whatever of the fact that the 
position taken by him in defence was an after¬ 
thought. When Mr. N. R. Lakhkar, First Class 
Magistrate and his companions rushed into ^ 
applicant’s compound, disclosed their identity 
and asked him to produce the packet given to 
him by Maniklal, be diaolaimed the receipt <)* 
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anything and the packet in question was sub. 
Bequently fou.d o. a table ina roomofhTe Luse 

the applicant was 

examined on 10 . 1 . 194 G be specibcally Lted that 
SIX 10 rupee notes ID question did not belong in 
bnn, that he had not received them from Mani l to t 

and that he could not say whether thevh i ly 

seized from the table. On 30 4 1940 
admitted that the packet which bad be^e^se^^^zed 
rom his room was the packet in the ca'e and 
his explanation was that his daughter had 

him fh“““ told 

irnli™ 7 it to her ho told her 

obvious thlt “there hfdteJlriy |“tbt 

been disclosed when Mr. Lakbkar and hia com 
panions raided hia house. “ 

or V?® not an ordinary rustic 

r a joung man but was, on the other band 

General Clerk m the Watch and Ward Denart’ 

ment of the Bengal Nagpur Railway at Gondii' 

who a man 

retool -Its ‘I- 

The Buqgestou that the uotes had heeu p „ ed 

X”isrt V? 

oZ'thiuu “ h “’'™^'i*”orlbe 

b h impossible 

10 suppose that because of a petty dispute of that 

tmd the applicant would have been involv 

a b,g and planned case of this kind. Moreover, 

Mr. F E. Eoy was uot statioued at Goudia wheu 

the offeuce look place aud it was obvious iS 

a persou of Mr. Lakhkar’s staudiug Tuld uo 

s-RiKri'H-F 

SZd t‘“ toiialf was so (m m 

It related to the vereion put forward bv 

wrUteu etaleureut untrue audVaC'Se” 

oS,“larmr - 

S. wl PeuaTS„“°” “““ 

l»d M authi^^^ “““ “PPii^ot 

o' watehmau cl^tS‘,^7,^ 

«Iofmd‘‘wHhT unt‘“ uuier that 
"“Q wun 8 . HC It was aufBoient that 
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.. UO 

341 “ a peon in thn S«u n 

touces“™s''ad)u'Sll'td'^ 

csccutial. but it is“«cft 1^,0' ‘’"i’' 

"Itaincd 'as a motive or rf wLd , i 

Meaus 'ou the undersiaudior. thouhe S' " 

“ St'f™ “■”' OO-"'"' ac‘.‘o“:ed''ff't ■■■ 

ssi tSr 

bad casL' eunra, Wiih o Alkha. 

respectful agr“m™t aud if 

ease before mo thit the obvious in the 

to show favour to MauikhlTt?"' 

Ws official fuuctious abho ih k b t' 

atJ ss.sa.“j ~" - 

regarding the sentence awarded fo ufT''!' 

That sentence was neither harsh ’ 

ffben regard is had to all the .7. 

the case and the necesMtv of 

bribe-takers and it is contirmL Tl 
is dismissed. This application 

G J 

Ap plication dismissed. 

GRILLI! C. J, AND HiDAYAidlmii J. 

Emperor. Baldevsingh _ Apptmnt v. 

tS-Skfe”"'”'' « »' Decided oa 

detention-Wh«uTR;i®j 5 j',~to'.e“lv[-improper 
Strength of bogus order K. 7 ^ obtained on 

under S.491-Lintal7a7mty"'"‘ ~ 

An accused who was 

prisonment was released b^foTh!!T^'°''^ ‘“■ 

Eeotence on the strength of a hJ bis full 

miliUry authorities but was l^i^? ^ho 

Iwgus order could not be Mid “ 

releaw. It was in fact akinTo esMw ?’S 
there ore in legal cnetodj and TlK' I}j- 
S.«l ropJd pot be «te«.iued,Ih7l“‘7j“fe 
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actual perpetrator of the fraud was not caught or that 
tlie aecii-ecl was not sho.7n to have been a party to this 
plot could not aflect (bo question. [Para 0 4 7] 

Annotation; (' IG Com.) Cr. P. C., S. 401 N. 7. 

Y. P. rfr»iO—for Applicant. 

II. Knnshalcndia Bao, Govi’rmncnt Pleader — 

for the Crown. 

Order_This is an application ly one Gian- 

Bingh under S. lOl, Cnminal P. C. He was a 
Havildar Quarter Master Sergeant and was 
Bentcnccd by a Court Martial to two years' im- 
prisODineot and in the middle of August 1943 
was sent to the Central Jail, Jubbulpore to 
serve his sentence. Ho contends that be was 
unconditionally released on 27-1-1941 and was 
wrongfully re-arrested in the Punjab on 9-6-1946 
on a rciiuisition by the Central Provinces’ Police. 
His contention is that bis release on 27-1-1944 
was an absolute and unconditional release and 
that he is now in illegal confinement. 

[2] The Crown to whom notice was given 
contends that the release on 27-1-1944 was obtain¬ 
ed by means of a forged document and that the 
forgery was discovered very shortly afterwards 
as the result of which the machinery was put in 
motion to arrest the accused. That arrest was 
not effected until more than two years had 
parsed, and it is contended that the applicant 
Giansingh is now in jail lawfully serving the 
unexpired portion of his sentence. 

[3] The Crown, on being called to answer the 
case, has eventually produced the relevant docu' 
nients, after a warning that they must be prepared 
to meet the applicant’s case on l5ib October, the 
day fixed for hearing. They have produced the 
document on which the release was given. It 
>fUDS as follows : 


‘Subject:— Suspension of Sontcoce. Ko. 672/Si'’?/23. 

H. Q S. T. Cs. (I). 

Jubbulpore, C. P. 

26th January 1944. 
To, 

The Superintendent, Central Jail, 

Jubbulpore, C, P. 


9237 Ex-Hav. Mobd. Khurshid. no. 1. STC (1). 

A1873 Ex’Hav. Gain Singh no. 2 STC (I). 

The parents of the abovenamed had put up an appi 
to the Adjt. Gen. in India G. H. Q. (I), Simla. T 
A. G. has thoroughly considered their case and t 
finally decided and remitted twelve months rigorc 
imprisonment of 9287 Es-Bav. Mohd. Khurshid a 
Sixteen months rigorous imprisonmint of A1873 E 
Ha?. Gain Singh and such punishment will reck 
from 19-6-194'}, that is from tbo date on which t 
individuals concerned were placed under dose arrest 
Military cells. 


Would you please take necessary action and inform 
the individuals accordingly. The letter supersedes 
already forwarded to you by hand on 

10*8*1943. 


A. H. Wilson 
for Lt. Colooal 

Commandant. Signal-Training Centres (India).” 
It will be noticed that the word ‘colonel’ is 
misspelt. On behalf of the applicant it is contend¬ 


ed that this is a genuine document and that the 
release of Giansingh was inspired by a judgment 
of the Sessions Judge of Jubbulpore delivered on 
18-1 1944 in which he acquitted two civilians 
who were alleged to have been concerned with 
Giansingh in the offence for which he was con¬ 
victed by Court Martial, and it is alleged that 
in that judgment the learned Sessions Judge ex- 
pressed some doubt on the propriety of Gian. 
Singh’s conviction. It is alleged that the Army 
Authorities took notice of this judgment and in 
consequence ordered the remission of 16 months’ 
imprisonment of Havildar Giansingh. Now the 
date of the Sessions Judge’s judgment is 18.1-1944. 
It is quite inconceivable that an appeal by 
Giansingb’s parents should have been made to 
the Adjutant General in respect of a conviction 
in the previous July and that the Adjutant Gene- 
ral could within a week of the judgment of the 
Sessions Judge have thoroughly considered 
Giansingb’s case and remitted the order to the 
Headquarters of the Supply and Transport 
Corps at Jubbulpore to have the balance of the 
sentence cancelled. It is also significant that in 
this egregious document Gainsingh's name ie 
consistently missiM)lt and differs in spelling from 
the original commitment which was received in 
August 1913. It is astonishing that the Superin¬ 
tendent of an important jail like Jubbulpore 
should be deceived by this document. The Crown 
has also produced a letter from the Headquar¬ 
ters of the Supply and Transport Corps, Jubbul¬ 
pore, stating that his letter did not emanate 
from their office and also a formal certificate 
to that effect. 


[4] The learned counsel for Giansingh contends 
that there has been a suppression of the actual 
warrant of supersession inasmuch,as the Superin¬ 
tendent of the Central Jail in writing to Mr. 
Verma, the counsel, refers to a supersession 
warrant having been received by his office on 
27 1-1944 and that consequently he was released. 
Also the District Superintendent of Police in a 
memorandum dated 25-7-1946 to the District 
Magistrate of Jubbulpore, a copy of which was 
filed by Mr. Verma, states: 


“Oq 27-1-1944, an unknown individual presented a 
bogus memo at the Central Jail gate with a bogoe eup* 
ersession warrant which showed the sentence of Ex* 
Havildar Giansingh had been reduced from 2 years to 1 
year." 


[5] In fact there never was a supersession 
warrant, and the misapprehension that there was 
one has arisen from the loose terms used by the 
Superintendent of the Central Jail in writing to 
Mr. Verma. He mentions one document alone 
and calls it the supersession warrant. The docu¬ 
ment itself as a matter of fact purports to be ® 
supersession warrant {vide the last sentence of 
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the letter) and makes no mention of any warrant 
accompanying. It ig elementary that any warrant 
of commitment or any supersession warrant is 
written on a prescribed form. The warrant of 
commitment which has been produced is in the 
prescribed form and 8.109, Indian Army Act, also 
lays down in the note to the section that there is 

^ _ k 4 ^ any sentence 

•J3S6t aside or varied. An affidavit has been 

sworn by the Superintendent of the Central Jail 

that no warrant in the due form has been 

received m his office from the Military Authori. 

tieg. Neither is it possible to contemplate that a 

pnume warrant should have been accompanied 

by a palpably bogus letter. We are satisQed 

tdat the release was ordered on the strength of 

letter alone and that no other document was 

brought by the person who brought the letter. 

[6] It is further contended that the fraud 
cannot be said to have been established 
until the perpetrator of it has been caught and 
convicted for the fraud in a Court of Law. We 
cannot for a moment agree with this contention. 
It IS enough that we are satisfied that the release 
was obtained by a bogus order. Neither can the 
fact that it has not been established that Gian. 
Bmgh himself was a party to this plot affect the' 
issue. The accused was released before ho bad 
served bis full sentence, and released as the 
result of a fraudulent act by someone who was 
interested m him. Such a release is not, as be 
states m his affidavit, an unconditional release. 

It was in fact akin to an escape. The validity 
of the actual order on which be was re-arrestcd 
has not m itself been challenged. The challenge 
rests on the basis that the letter delivered at the 

Jail gate on ietb January has not been proved 
to be a bogus document. 

[ 7 ] Gianaingh is accordingly legally in cus- 
wdy and no application under s. 491, Criminal 
i*. U. for bis production before the Court and re- 
lease can be entertained. 

Application dismissed. 
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Grille C. J. and Sen J. 

5/ianiar Mao Malkarrao and others—Ap. 
JQ FirBt Appeal No. 4a of 1940, D/- 6-1M946 

«.u«. .0 .xiLd 

Jnii?? i” 'be leller. P.l.nl ol Nag- 

P Q ordinary sense : 12 A. I. R. 1925 

f • 0.166. lUl. on; 29 A. IR. 1942 Nag. 18; 30 A. I. B. 


1943 Nor. 2A2\ 31 A. I. R. 1944 Na.’ 310- 3‘J A i n 
1945 Nag. 1.56; L. I>. A. No. 3 0^1910 and t 1* A.’ 
No. 11) of 1914, Iti'f. fParn 61 

Dismisffil nf nn appeal under 0.43, R. 1 (0) C vil V C 
against Ibe order of tbe trial Court refusing to extend tbo 

Ume for payment of mortgage mum y under 0 . 34 , K. 2 i 2 ) 

IZ J in S. 2 12 ) but is u„ Older as 

dc ined inS. 2 (14) and therefore not a ‘judgmeiH’ 

witb.n tbo meaning of Cl. 10, Letters I'ateni: 9 Cal. 4^2 

(t'.t.),C-o«ji(/rrfd; Cose lair reviewed. [Taras 7und3K] 

°>®T 2, Koto 

23 Pt. 2. Letters Patent Cl. 15, N. 2, Pt. 2S aud N. 3. 


Cases referred— 

{’2.5) 12 A. I. R. 1925 P. C. 155 ; 87 1. C. 313 : 27 
Bom. L. R. 8(2 (P. C.}, Sevak Jeranebod Bbogilal v. 
Dakore Temple Committee. 

2. L. P, A, No. 3 of 1940. D/-27-8-1940. Eknatl.rao v. 
Uopairao. 

^’“8- 41 : 29 A. I. E. 1942 Nag. 

V S’ ^ Nag. 

wi 827 : 32 A. I. R. 1945 

Nag : 220 I. C. 41, JagacDalh v. Municipal Com- 
iDittee, Kbandwa. 

c ''■•AfV Siogb V. Sbrimali Umadevi. 

^82:33 A. I. R. 1945 
Wag. 424, Kunwarlal Singh v. Umadevi. 

W-4 12-1944, Ratanlal v. 

Kedarmnl. 

®' A-No.l7of 1942, DM3-12.1946, Ratanlal v. 

Oajadbar 

9. {’03) 9 Cai. 482 : 10 I. A. 4 : 4 Sar, 407 (P C) 

Hurrish Chimder v. Kalisunderi Debi. ’ ' 

10. (’80) 5 I. A. 138 : 4 Cal. 23 : 3 Sar. 815 (P C ) 
BhMbun Mobini Debya v. Hurrich Cbunder, 

11. { 72) 8 Beng. L. R. 433, Justices of tbo Peace for 
Calcutta V. Oriental Gas Co. 

*Debb ® ““tier of. Kallay Soonduri 

\t\' ^ <^57 : 33 

I. C. 329, Maoi iMohan v. lUmiaran. 

Khin v'. lh.a "ull'fKhin" '' 

‘'■ja Tbi“b™i"’' 

Mini ctett^ CbtUi V. Narayan- 

^DassM ^ v. Sudovi 

= ® A- I- R 1921 
P. C. 80 : 60 I. C. 274 (P.C.), Mt. Sabitri Tbakurain 
V. bavi. 

^““g'ldhar Bagla v. 

Kunti Cbunder. ^ 

A. I. R. 1935 Rang. 2C7 ; 

Jiwandas v. Murug- 
appa Cbettiar, * 

24 . (’42) I. L. R. (1942) Lab. 491 : 29 A I R 1942 

Lab. 95 : 200 I. C. 652 (F. R ). Shaw Hari Dial A 

Baui. 

Ai 4 apSL' ^ ® '■ 

D. T. ilangalmocTlx—tot Appellants. 

M. R. Bobde and T. P. Nail:-tot Respondents. 

• — Kamta Prased, predecessor, 

in-title of the respondent, Kalyanjibhai. obtain, 

ed a preliminary decree for foreclosure on 6-8 
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1928 in civil Suit No. 19 of 1927 in the Court 
of the Addit'oual District Judge, Raipur, for 
B3.1,06,227.10.0 against Malbar Rao, father of 
the appellants, The decree wassligbtlv modified 
in appeal on 17-10.1921. The estate of Malbar 
Eao, zamindar of Amgann, was taken under 
the superioteudenco of Court of Wards. Bhan- 
dara. In 1932.33 the Court of Wards sold two 
of the mortgagad villages and paid Rs. 41,000 
towards a part satisfaction of the decree. On 3 9 - 
1932 the parties filed a compromise petition in the 
trial Court in which they stated that the judg. 
inont-debtor bad paid Rs. 41,000 through Court of 
Ward?, Bhandara, and the balance of the decre. 
tal amount was agreed to be paid in 21 instal- 
monts commencing from 1.6-1933, One of the terms 
of the compromise between the parties was that 
in default of i)ayment of any two instalments tbe 
entire amount was to be exigible and the 
amount was recoverable with interest at 6 per 
cent, per annum. Two instalments were not paid 
and the decree.holder made an application on 
for a final decree. The debtor applied to 
the Debt Conciliation Board, Gondia, for cod* 
ciliation of bis debts and the proceedings were 
^Dding till 18.5.1938 W’ben tbe application was 
dismissed. In the meantime, Malhar Rao died on 
22.8.1937 and the appellants were sulstituted as 

judgment-debtors in his place as his legal repre. 
sentatives. 

[2] The appellants contested the right of the 
deciee-bolder to get a final decree for foreclosure 
because of tbe compromise dated 3-9.1932. This 
contention was rejected by tbe trial Court and 
tbe order of tbe trial Court was confirmed 
by the High Court on 18-7.1938. In the 
meantime, the appellants filed a suit in the 
Court of tbe Additional District Judge, Bhan- 
dara for a declaration that tbe decree for 
foreclosure was not binding on them and 
obtained an order from that Court under 
0. 21, R, 29, Civil P. C., on 24-3.1938 for stay of 
proceedings in the suit (civil suit no. 19 of 1927) 
Ihe decrec.bolder contested that order in the 
Couitof the Additional District Judge. Raipur, 

Mbichbeld that in spite of the stay order the 
Court had power to make the decree final and 
ordered on 29-7.1939 that tbe decree will be 
made final unless the judgmenCdebtors paid 
Rs. 10,000 in Court on or before 1.10-1939. 
ihe judgment-debtors did not pay that amount 
and filed an application on 7-10-1939 for review of 
that order, for extension of time for payment and 
for instalments. Tbe application was rejected 

and a final decree for foreclosure was passed on 
7*10 1939. 

[3] The judgment-debtors fifed Miscellaneous 
Fret Appeal no. 43 of 1940 in this Court on 
1-12.1939 against the order of the trial Court 


Kalyanji Ba.u A. I. R. 

refusing to extend time for payment, but they 
did not file an appeal against the final decree 
for foreclosure. Tbe Division Bench by the 
order dated 5-4-1940 held that the appeal was 
against the order and not against tbe decree 
and that tbe appeal was within time. During 
the pendency of the appeal, the decree-holder 
assigned bis rights to the respondent Kalyanji- 
bbai on 16-2-1944 for Rs. 65,000. Kalyanjibhai 
was substituted as a decree-holder in place of 
Kampta Prasad on 7-3-1945. Tbe appeal was 
dismissed by Hemeon J. by an order passed on 
6-11 1946. 

[ 4 ] The judgment-debtors filed a Letters Pa¬ 
tent appeal on 11-11-1946 against the order 
passed by Hemeon J. On 20-11.1946 tbe decree- 
holder applied for dismissal of tbe appeal on the 
ground that no Letters Patent appeal was tens, 
ble against the order of Hemeon J, 

[ 5 ] The question for decision is whether a 
Letters Patent appeal lay against the order of 
Hemeon J. passed on 6-11.194$. The decision 
turns on the determination of the point whether 
the order of Hemeon J. is a judgment within 
cl. 10 of our Letters Patent. 

[6] This Court following a dictum of their 
Lordships of tbe Judicial Committee in A. I. B.l 
1925 R. C. 155=27 Bom. L. R. 872^ hss COnsis-' 
tently held in a series of cases that the term 

judgment” in tbe Letters Patent of our High 
Court means, in civil cases, a decree and not a 
judgment in the ordinary sense ; see L. F. A.' 
No. 3 of 1940,2 I. L. R. (1942) Nag. 41,® I. h. R. 
(1943) Nag. 453,* I.L.R. (1944) Nag. 827® at p. 828, 
I-L.R. (1945) Nag. 286,® I. L. R. (1946) Nag. 483,®* 
L.P.A. No. 10 of 1944^' and L. P. A. NO. 17 of 1942.® 

[ 7 ] The appellants had made an application 
in tbe trial Court for extension of time under 
0. 34, R. 2 ( 2 ), Civil P. 0. That application was 
rejected by the order dated 7 . 10 - 1939 . The appel¬ 
lants filed miscellaneous appeal No. 43 of 1940 in 
this Court under 0 .43, R, 1 ( 0 ) against the order of 
tbe trial Court refusing to extend the time for 
payment of mortgage money. Hemeon J. dis¬ 
missed the appeal on 6-11.1946. His order is not 
a decree as defined in S. 2 (2) but is an order as 
defined in S. 2 (14), Civil P. C. 

[8] The learned counsel for the appellants 
strenuously contended that the term “judgment" 
in cl. 10 of our Letters Patent includes also orders 
which are not decrees and that the view of this 
Court to the contrary requires reconsideration 
because of the decision of their Lordships of tbe 
Judicial Committee in 9 Cal. 482 ® and submitted 
that if necessary tbe matter may he referred to 
a Pull Bench for decision. The other cases cited 
by the learned counsel were considered in our 
decision reported in i. l. r. (1945) Nag. 286® and 
we do not propose to cover the same ground. • 
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shall restrict ourselves to the examination 
of the decision in 9 cal. 482® and to the submis. 
aions which the learned counsel for the appel. 
lants made when he sought to distinguish the 
other Privy Council cases. 

[ 9 ] In order to understand the decision of 
■their Lordships of the Judicial Committee in 
9 Oal. 482® it is necessary to sot out briefly a 
few relevant facts. One Shombhu Chunder 
Chowdry made a grant of three villages to his 
aiater, Kasiswari Debya. She made a will under 
which she bequeathed the moiety of the estate 
toher daughter Chundermoni, and if she adopt- 
ed a son, to that adopted son, otherwise to her 
(Chundermoni’s) daughters and the other moiety 
was to remain in possession of her daughter-in- 
law Kali Sundari till her adopted son attained 
majority and after he attained majority they 
were to receive equal shares in case there was a 
misunderstanding between them. On the death 
of Kasiswari in 1071, Hucrish Chunder, son of 
•fihombhu Chunder, took possession of the villa'^ea 
which his father bad granted to Kasiswari 
whereupon Chundermoni and Kali Sundari on 
behalf of her adopted son filed a suit for posses¬ 
sion of the estate and for mesne profits. The 
‘dispute between the parties was as regards the 
nature of the right which was conferred on 
Kasiswari, whether she bad absolute estate or a 
mere life estate. The trial Court held that Kasi- 
flwari took an absolute estate under the grant, 
"that she executed a will, that Chundermoni took 
an absolute estate under the grant on the death 
of her mother but that having elected to take 
under her mother’s will and to admit Kali 
oundari, the oo-plaintiff^ to a half share of the 
-estate, both the plaintiffs were entitled to 
maintain the action against the defendant, The 
'Court passed a decree for possession and mesne 
.profits. The trial Court did not decide the ques- 
Uon 0 ! adoption because, whether the adoption 
was proved or not, Kali Sundari had the right 
w immediate possession. 

[10] On appeal the High Court held that 
Kasiswari had a mere life estate and was not 
competent to dispose of the property by will 
■reversed the decree of the trial Court and dia’ 
missed the suit of the plaintiffs. In the mean- 
time. Chundermoni had died and her daughters 
appealed to the Privy Council and by an Order 
m Council the judgment of the High Court wag 
TOversed and the decree of the Subordinate 
l^nrt WM aflBrmed. Their Lordships of the 
Judicial Committee held that Kasiswari took an 
«b 80 luto estate and that the plaintiffs were 
-entitled to succeed in the suit but that it was 

jot necessary to decide what their rights may 

®0 inter se. The decision of the Privy Council is 
•eported in 6 i. a. 188.“ 
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[11] Kah Simdan wag not a party in anneal 
before their Lordships of the Judicial Com- 
mittee. A certified copy of the Order in Council 
was granted to the daughters of Chundermoni 
Hunng the pendency of the appeal before the 
Privy Council, Hurro Kinkurry, a daughter 
of Ohuudermoni. purchased the right, title and 
interest of her sister Bhoobun Mobiui and she 
ID her turn sold her right and interest in the 
Bubject-matter of the suit to Eurrish Chunder 
and made over to him the certified copy of the 
decree which she had received from the Privy 
Council. On 13-5.1880, Kali Soondari on behalf of 
her adopted son applied to the High Court for 
execution of the order of the Judicial Committee 
under S. 610, Civil P. C. (Act 10 [x] of 1877) which 
wrrespoDds to 0 . 45, R. 15 , Civil P. C.. 1908. 
The application came up for hearing before 
Pontifex J. Two objections were raised before 
him viz., ( 1 ) that the application wag not tenable 
because it was not accompanied by a certified 
copy of the decree of Her Majesty in Council 
and ( 2 ) that the decree of the original Court 
upheld by the Privy Council could only be exe- 
cuted as a whole, and not by ono of the two 
plaintiffs. Pontifex J. overruled the first con. 
tention but upheld the second and refused the 
application for execution. The applicant was left 
to a regular suit to enforce her claim to any 
share of the property. 

[ 12 ] A Letters Patent appeal was filed against 
the order of Pontifex J. and a preliminary 
objection wag taken that that order was not a 
judgment within the moaning of cl. 15 , Letters 
Patent, which corresponds to cl. 10 of our Let. 
ters Patent. All the throe Judges were of opinion 
that the order of Pontifex J. was wrong and that 
he was bound to transmit the Order in Council 
to the trial Court for execution. Mitter J. held 
that the learned Judge who disposed of the ap¬ 
plication was bound to transmit the Order in 
Council to the trial Court for execution and big 
refusal to do so was a judgment within cl. 16 , 
Letters Patent and was appealable. That was 
algo the view of White J., who applied the defini- 
tion of Couch C. J. in 8 Beng. l. r. 433“ and 
held that the order under appeal was an order 
of rejection and was a judgment because it held 
that the applicant was not entitled to have the 
decree of the Privy Council executed. Garth 
C. J. held that Pontifex J. was bound to transmit 
the Order in Council to the trial Court for exe. 
cution but that his refusal to transmit the 
Order in Council did not amount to a "judg. 
ment os Pontifex J. was performing a mere 
ministerial duty. The appeal was allowed ao- 
cording to the opinion of the majority of the 
Jadges, and the order of Pontifex J. was revers- 
ed. The case is reported in 6 Oal. 694 .“ 
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[13] Ilurrish Chuncler filed an appeal to the 
Privy Council against this order. Their Lord- 
ships of the Judicial Committee held that the 
provision of S. 610 reijuiiing the filing of a 
certified copy of the Order in Council along 
with the ap[jlicatioD was directory and that as 
the defendant wlio had the coiiy neglected to 
file it, as be ought to have done, in the Court, 
the failure to file the certified copy of the order 
in the circumstances of the case was excusable. 

[Id] Their Lordships of the Judicial Com- 
mittee stated that they were imallu to subscribe 
to the doctrine that a decree can only bo executed 
as a whole and not partly by one of the plain, 
tiffs—a doctrine which, as pointed out by the 
High Court, would lead to the consequence that 
a defendant could prevent the execution of a 
decree^ by buying the interest of one of the plain¬ 
tiffs. The view of their Lordships was that 
Kali Sundari was entitled to possession of half 
of the estate in question, that Chimdermoni had 
no right in that suit to dispute the title of the 
plaintiff to present possession of a moiety of 
the land, and that the defendant, who had 
purchased the share of her (Cbundermoni's) re- 
presentatives had no better rights. The defen- 
dant was consequently a wrongdoer; and as 

against him she had an immediate right to 
possession. 


[15] Their Lordships accordingly affirmed the 

judgment of the High Court coupled with a 

declaration that the decree was to be executed 

in respect only of the share of which Kali 

Sundari was entitled under and by virtue of the 

will and that nothing in their judgment was to 

affect any right which the defendant may at any 

time have to question the validity of the adon. 
tion ^ 


[ic] The reason for holding that the order 
Pontifex J. was a judgment within the meani 
of S. 15 of the Royal Charter of 1S66 was stat 
by their Lordships of the Judicial Committee 
p. 10 of 10 I. A. i’’ in these terms: 

;'ThDse learned Judges held (aod their Lordshi 
^ whether the transmission of an ore 

under S. 610 would or would not be a merely minister 
proceeding, 1 oulifex J. bad iu fnet exercised a iudic 
discretion and had conic to a decision of great imvo, 

remained, would entirely conllu 
Soondari to an execution in t) 
su . rhey held, therefore, that it was a judgme 

within the meaning of seciioD 15.” ’ 


^\’e have underlined (here italicized) a few words 
m order to bring out the full implication of the 
decision of their Lordships of the Privy Council, 
pe order of Pontifex J. was a decree within 
the meaning of S. 2, Civil P. C., 1877, though it 
was not so specifically stated. The ratio decu 
dendi of the case was thus not inconsistent with 
the dictum laid down by their Lordships in a 


subsequent case, a. l. R. 1925 P. c. 155,^ that the 
term “judgment” in the Letters Patent means 
in civil cases a decree and not a judgment in 
the ordinary sense. 

[17] The contention of the appellant in 9 Cal. 
482'* based on S. 5S8, Civil P. C., 1877, that the 
appeal against the judgment of Pontifex J. was 
incompetent was negatived by their Lordships 
of the Judicial Committee at p. 17 of lo l. A. 4 ,® 
where they stated : 

“It only remains to observe that their Lordships do 
not think that S. 588 of Act 10 [X] of 1877, which 
has the effect of restricting certain appeals, applies to 
such a caso as this, where the appeal is from one of the 
Judges of the Court to the Full Court." 

The relevant portion of s. 588 of the Code waa 
in these terms: 

“Ad appeal shall lie from the following orders under 
this Code aod from no other such orders." 

Clauses (a) to (w) specify the orders against 
which appeals were provided. After enumerating, 
the orders, it was enacted that the orders passed, 
in appeals under this section shall be final. 

[18] Section 591 enacted that except as provid¬ 
ed in chap. 43, no appeal lay from any order 
passed by any Court in the exercise of its 
original or appellate jurisdiction; but if any 
decree was appealed against, any error, defect 
or irregularity in any such order, affecting the 
decision of the case, was to be set forth as a 
ground of objection in the memorandum o£ 
appeal. These sections were reproduced in 
identical terms in the Code of Civil Procedurer 
1882. These sections have been reproduced with 
certain alterations in the Code of Civil Proce* 
dure, 1908, as S. 104 and 0. 43. R. 1, and S. 105^ 
respectively. The scheme of the two Codes 1877 
and 1882 was that the provisions relating to 
appeals were collected in part vi; chap. 41 dealt 
with appeals from original decrees, chap. 42 
with appeals from appellate decrees, Chap. 43' 
with appeals from orders, chap. 44 with pauper 
appeals and chap. 45 with appeals to the Queea 
in Council. Section 540 enacted that unless when 
otherwise expressly provided by the Code or by 
any other law for the time being in force, ft® 
appeal lay from the decrees, or from any part 
of the decrees of- the Courts exercising original 
jurisdiction, to' the Courts authorized to heat 
appeals from the decisions of those Courts. 

[19] Sections 582 and 691 were in Chap. 4?. 
Sections 610 and 611 were parts of chap. 4^ 
which dealt with appeals to the Queen in Council. 
Section cio dealt w’ith procedure to enforce 
orders of the Queen in Council. Section 
slated that the orders made by the Court which 
enforced or executed the orders of Her Majesty 
in Council, relating to such enforcement or exe¬ 
cution, were appealable in the same manner 
and subject to the same rules as the orders of 
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such Court relating to the enforcement or execu- 
lion of its own decrees. 

[ 20 ] Chapter 19 dealt with the execution of 
decrees. Section 244 thereof stated that certain 
questions were to be determined by the Court 
executing a decree and not by a separate suit 
Under the Code of 1877, one of the questions 
which the executing Court had to determine was 
a question arising between the parties to the suit 
m which the decree was passed or their represen. 
totiyes, and relating to the execution of the decree. 
Under s. 244 (c) of the Code of 188 - 2 . the executing 
Uurt was empowered to decide any other que^i. 
tions arising between the parties to the suit in 
which the decree was passed, or their representa- 
lives, and relating to the execution, discharge 
or satisfaction of the decree or to the stay of the 
execution thereof. 

[ 21 ] "Decree" was defined in S. 2. Civil E C. 
1677, as the formal order of the Court in which 
the result of the decision of the suit or other 
judicial proceeding was embodied but did not 
include an order in appeal remanding a suit for 

re-trial. There was no definition of "order" in 
the Code. 

[ 22 ] "Decree" was defined in s. 2, Civil P C 

1882 , as ■ ’’ 

adjudication upon any 
r ght claimed, or dofeoce set up. in a civil Court when 
Buch adjudication, so far as regards the Court expressing 

A" «Kcting a 
plaint, or directing accounts to be taken, or determin¬ 
ing any question mentioned or referred to in S. 244 
but not specified in S. 588, is within this definition : an 

jIfa's definition 
Urdet was defined as the formal expression 
of any decision of a civil Court which is not a 
decree as above defined. 

[23] Any order passed by an executing Court 
relating to execution, satisfaction, or discharge 
of a decree between tbe parties was a decree 
and consequently an appeal lay against that 
order under 8.640 of the Code. The scheme of 
the Code of Civil Procedure, 1908 ie, however, 
different. The Code consists, (i) of that which is 
termed the body of the Code' and (ii) of tbe 
rules, The body of tbe Code is fundamental and 
18 unalterable except by tbe Legislature; the 
rules are concerned with details and macliinery 
and can be more readily altered. Thus, it will 
be found that the body of the Code creates 
jurisdiction while the rules indicate the mode in 
which it is to bo exercised. It follows that the 
body of the Code is expressed in more general 
terms, and it has to be read in conjunction with 
tbe more particular provisions of tbe rules: see 
48 cal. 148'® at p. 162. 

[24] "Decree” is defined in 6. 2 ( 2 ) as 
“the formal expreagion of an adjudicaiion which fo 

Mprewing H, conclusively 
determlnea tbe rights of tbe parties wiih regard to all 
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or any of tlie matters in controvmy in the suit and 

may be cither j-rolmiinary or hn..I, It sh.ill b« deemed 
tp indiide the rcjec^^^^ of a plaint «nd the clctermina- 

4 

(a) any adjudication from which an urneal lies as 
HD ^ippcal from an ordtr, or 

(b) any order of dismissal for default.. . " 

We have not reproduced the explanation which 
defines a preliminary and a final decree, 
as it IS nob necessary for tbe purpose of the dis^ 
posal ofthis appeal. Section 47 (i) enacts that all 
questions arising between the parties to the suit 
in which tbe decrco was passed, or their rtpre. 
sentatives, and relating to the execution, dis¬ 
charge or satisfaction of tbe decree, shall be 
determined by tbe Court executing tbe decree 
and not by a separate suit. Section 96 states 
that save where otherwise expressly provided in 
tbe body of this Code or by any other law for 

tbe time being in force, an appeal shall lie from 
every decree passed by any Court exercising 
original jurisdiction to tbe Court authorised to 
hear appeals from the decisions of such Court. 

[25] The relevant portion of s. 104 is given 
below: 

‘‘(1) An appeal shall lie from tbe following orders 
mid oj/icrin.'c frpres.'f;/provided ju ihe body 

Of this Code or by any law for the lime being in- 
force, from no other orders: lij any order made under 

rules an appeal is expressly allowed by 

(2) No appeal shall lie from any order passed in 
ap[>eal under this section.** 

The section enumerates the several orders from 
which an appeal lies. The w’ords underlined (here 
italicized) in sub-e. (i) have been introduced in the 
section which were not in the correspondino 
section 688 of the Code of 1877 or of 1882. 

[26] Section 105 (l) states that save as other- 

wise expressly provided, no appeal shall lie 

from any order made by a Court in the exercise 

of its original or appellate jurisdiction; but 

where a decree is appealed from, any error 

defect, or irregularity in any oider. affecting 

tbe decision of the case, may be set forth as a 

ground of objection in the memorandum of 
appeal. 

[27] Tbe procedure regarding execution of 
decrees and orders is contained in o. 21 of the 
Code. Order 41 deals with appeals from original 
decrees, o. 42 with appeals from appellate 
decrees, o. 43 with spirals from orders, o. 44 
with pauper appeals and o. 45, with appeals to 
the King in Council. Order 45 . R.-ie and l\. 16 
correspond respectively to ss. CIO and 6li of the 
Codes of 1877 and 1882 . 

[28] The order of Hemepn J. was passed 
under s. 104 read with o. 437^. i (o), Civil P. 0. 
and was not an order passed in execution or 
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undei’ 0 . 45, R. IG of the Co5e, and was con¬ 
sequently not a decree. 

[29] The statement of their Lordships of the 
Privy Council at page 17 in 10 l. a. 4® already 
quoted above led to a divergence of judicial 
opinion as regards its interpretation. In 11 ALL. 
376*^ at pp. 375 37G, Sir John Edge C. J. as he 
then was observed: 

“'I do not iindorUaud their Lordships there to Imvo 
held (liat S. W'‘, Civil P. C , does not npply at all to 
nppeals attemjned (o be brought to tljc Full Court, from 
an order pa^:ed by a .Judge of (be Court. I think they 
were restricting their observations to the case before 
them. In (bat case the question arose from a so-called 
order of Pontifes J„ in respect of an order of the 
Privy Council for execution. Pootifex J. considered 
that the decree as it then stood was not susceptible of 
execution and refused to transmit the decree to the 
Court below. An appeal was preferred under S. 15 
Letters Patent of the Calcutta High Court. Two of the 
Judges of that Court differed from the Chief .Justice; 
Iho Chief Justice thinking that Pontifex J.'s order 
was merely ministerial, and the other two Judges 
apparently thinking that liis proceeding was more than 
ministerial. Milter J. pointed out that Pontifex J. 
ought to have acted under S. 244 of Act 10 [X] of 
1377. Tliose two Judges considered (bat an appeallav 
under S. ir., Letters Patent. 

IVith regard to that case iny observation is this, 
that apparently Milter J. considered that Ponli- 
fex J. must have taken action or ought to have 
acted under S. 244 or S. 245 of the then Code. 
If Pontifex J, was acting under those sections, it 
was quite obvious that an appsal would lie. If be was 
not acting under iho-c execution sections of the Code. 
)ui u nder S. 610 of the Code, I have difficulty in seeing 

did^"^ ^ applied to wbat be 

Ihe decision in that case was tbat an order 
refusing leave to appeal in forma pauperis was 
not a judgment. This is the view which has been 
taken in this Court in L. p. a. no. 3 of lOio^ 

[30] In 14 ALL. 22G,‘5 it was held that the order 
of a Judge of a High Court amending a decree was 
not a judgment and tbat no Letters Patent ap. 
peal lay against tbat order. Sir John Edge C. J. 
adhered to bis previous observation regarding 

9oal.482 and stated that Letters Patsnt appeal 

undoubtedly lay against the order of Ponti¬ 
fex J. because he was acting or assumed to 
act under s. 244, Civil P. C., 1877 . After a 
detailed examination of the provisions of the 
Code of 1877, he held tbat S. 568, which occurred 
HI Chap. 43. could not be applied to orders made 
m api^als in cases which are under appeal to 
Her Majesty in Council under chap. 45 and that 
consequently an appeal lay from the order of 
iontifex J., whether he bad or had not jurisdic- 
tiOD to make that order. 

[31] The interpretation put by Sir John Edge 
on the statement of the Privy Council was ap¬ 
proved by Benson J. in 20 Mad. 407 /® but was, 
however, not ac^ted by the Madras High 
^urt in 23 Mad. 63 and in 25 Mad. 555 and 
by the Calcutta High Court in 26 Cal. 361 .^* 
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[32] No useful purpose will be served by re¬ 
ferring to these cases or to numerous other cases 
in which the statement of their Lordships of the 
Privy Council has been construed. We respect- 
fully agree with the observations of Sir John 
Edge C. J. and Benson J. that the statement of 
their Lordships of the Judicial Committee in 9 
Cal. 482 ® has to bo read with reference to the 
facts of the particular case and that S. 588, Civil 
P. C., 1877, did not apply to the order of Ponti- 
fex J. because it was passed by him in execution 
under s. 244 of the Code and tbat consequently 
a Letters Patent appeal lay against his order 
because it was a decree and that the statement 
cannot be read as laying down a wider proposi- 
tion that an order, even though not a decree, 
was a judgment within the meaning of cl. 16 of 
the Letters Patent (cl. 10 of our Letters Patent). 

[33] In 461, A. 76:48 Cal. 481 ^ the question 
of the competency of a Letters Patent appeal 
from the order of Chowdhury J. refusing to 
grant letters of administration was not raised. 

A petition had been made to the Calcutta High 
Court on its original civil side in the exercise of 
its testamentary and intestate jurisdiction under 
the Probate and Administration Act, 1881, pray- 
iog for tho administration of the property of the 
husband of the petitioner with a copy of bis last 
will annexed. This petition was opposed and a 
caveat was entered to her petition. The proceed¬ 
ings were contested and under S. 83, Probate 
and Administration Act, 1881, they were regis¬ 
tered as a suit, and the proceedings ended with 
a decree passed by Choudhury J. rejecting the 
application of the petitioner. That a decree was 
passed by Choudhury J. -in that case is clear 
from the statement of Panckridge J. in 43 C.W.N. 
697^^ at p. 725. As there was a decree, Letters 
Patent appeal lay against the judgment of 
Choudhury J. 

[34] An order had been passed in tbat case 
calling on the appellant to furnish security for 
costs under o. 41, r. lo. Civil P. C., 1908, and as 
there was no compliance with that order, the 
Letters Patent appeal was dismissed. The ques¬ 
tion for decision was whether o. 41, R. lo applied 
to Letters Patent appeals. After consideration 
of the relevant provisions of the Code of Civil 
Procedure it was held tbat it did. After refer¬ 
ring to certain cases their Lordships of the 
Judicial Committee observed at p. 83 of 48 i. A. 

76, ® that these are cases in which the point 
actually decided was that the appeal expressly 
given by cl. 15 of the Letters Patent is not inter¬ 
fered with by s. 588 of the Code of 1882, on th^ 
principle generalia specialibus non derogant, 
following 9 cal. 482® in 1882 and held that there 
was no reason why there should be any general 
difference between the procedure of the High 





■^urt in mattera coming under the Letters 
ratent and its procedure in other matters. 

_ [35] At page 82 their Lordships of the Judi- 
cwl Committee compared S. 588 of the Code of 
1882 with s. 104. Civil P. C.. 1908, and observed : 

S. 104 of the Act of 

C hrirfS ““ '’-’8'' Court's apprl^ 

we jurisdiction from a decree of the High Court in its 

wSr jurisdiction, is thereby saved. Thus 

SiSL? Procedure, 1908. are applicable to the 

that ^ heJ Hn Letters Patent, except 

appeal." ^ restrict the express Letters Patent 

It appears that their Lordships of the Judicial 

-tommittee considered that the term ‘'judgment’' 

m the Letters Patent of the High Courts means 

decree and not “order,” in the strict legal 

sense m which those terms are understood and 
•defined. 

[361 The learned counsel for the appellants 
was not strictly accurate when he stated before 
us that there was no reference to 9 cal. 482 ® in 
the subsequent Privy Council cases. It may be 
noted that Sic John Edge was a member of the 
fft J'? t Committee which decided 

48 LA. 76 and A. I. R. 1925 P. C. 155.^ The 
judgment in the latter case was delivered by 

Sir John Edge His Lordship bad dealt with 

great length in 11 all. 
JL ft ^ be assu. 

r Lordship's attention 

when their Lordships laid down the dictum in 

t t' ^ "judg¬ 

ment ID the Letters Patent of the High Court 

means in civil cases a decree and not ajudc- 

msnt m the ordinary sense. This dictum was 

applied by Costello J. in 40 C. w. n. 1264 In 

«■ I . at p. 725, a case n 't cited 
before US, the question for decision was whether 
he order of Ameer Ali J. in a proceeding rela 
^ng to revowtion of patent under the Indian 
Patent and Designs Act was a judgment Both 
the Judges held that it was a judgment Coste 
IloJ. stated that it was a judgment within the 
definition giyen by Couch C. J., in g Bene 
n. 433 and it had also to all intents and 
purposes the same effect as the making of a 
decree and fulfilled the test laid down by their 
Lordships of the udicial Committee in a.i b. 1925 

lnhill J- expressed his agreement 

of Sir Arthur Page in 13 Rang. 

467. At p. 709 bis Lordship observed • 

tlM^I . . 
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‘l>i3 Court 

me and time again. It is very nmeli td be desired that 
oncsTn'd ’"of 7 *7“ 1° tlelerLod 

else bflgitlata,' "" " 

Pauckridge J. held that the order of Ameer AH 
J. was a judgment within the meaning of cl. 15 
according to the definition formulated by 
Couch C J m 8 Beng. l. r 433 ” and that the 
Letters Patent appeal was competent and gave 
reasons why he was not prepared to accept the 
dictum that (be term "judgment” in cl. 15 of 
the Letters Patent meant a decree in a suit and 
was of opinion that orders which are not decrees 
may yet be judgments and appealable as such. 

[37] Two important decisions have been 
made after the case in A. i. r. 1925 P. c. 155 .^ 
In 1.3 Rang. 457,^3 

permissible to interpret the word "judgment” in 
any sense other than the one stated by their 

Lordships in A.I.R. 1925 P C, 155.^ IniL.R. ( 1942 ) 

Lah, 491 the question was whether an oider 
of a Single Judge of a High Court reversing the 
order of the trial Court returning the plaint for 
presentation to proper Court and directing it to 
proceed with the suit was a "judgment” within 
Cl. 10 of the Letters Patent and was appealable. 

It was held on the basis of tbe test laid down in 
35 Mad. I that it was a iudgment and a 
Letters Patent appeal was comoetent. With 
reference to the decision of tbe Judicial Commit- 
tee. It. was observed that their Lordships never 
mtended to overrule the series of cases of the 
Calcutta and the Madras High Courts which de- 
fin^ the terra judgment” and it was stated 
that each case must be considered on its own 
lads and circumstances and while tbe tests pro- 
pounded in Madras and in the Calcutta High 
Courts serve as a good guide for the Lahore 
High Court it IS not necessary to hold that 
those tests are comprehensive and exclude other 

Ccl809* 


to i»Un ^ Of impliedly ougbl 

^ taken to prevail as against tbe deBoit^n aiven bs 

■Oonch 0. J. and other daolsiona of this and of the om^ 


38] We reviewed the case-law on tbe point 
in I.L.R. (1945) Nag. 286® and approved of fhe 
decision m 13 Rang. 457 .*® We have given the 
matter our most careful consideration and wo 
have not been persuaded to alter our view or to 

reconeidera. 

tion of the question. In accordance with the 

rriT. . consistently been held in this 
^orUhe order of Hemeon J. is not a judgment 
and coneequently no Letters Patent appeal lay 
agamst the order. Tbe Letters Patent appeal is 

consequently dismissed as not competent. The 
appellants will pay the costs of the respondents. 

Appeal dismissed. 
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A. I. R. (35) 1948 Nagpur 92 [C. .V. 35.] 

Padhye J. 

A. .S’, }fishra — Ai/plicayit t. Mahadeo 

Dewaji avd othrrs—^^ov.-nppUcnnls. 

Civil lUvn. No. Vo'2 rf 1045, Devided on 27-S-10.16. 
from orcKi- of In-I. .ludpc, Niip(i»r, I)/- 26-M04o. 

Provincial Insolvency Act (1920), S. 79 — Rules 
under (Nag.), R. 14 — Remuneration of receiver 
fixed at certain percentage on realization and dis¬ 
tribution—No realization — Receiver, it entitled to 
remuneraiion for labour and trouble — 
mouit applicability of — Appointment under S 37 
—Compensation for labour during this period— 
Provincial Insolvency Act, S. 37. 

\\ here llie remunenition of the receiver io iusol* 
venej under ilie 'erins of the Appointment was fixed io 
AccordAnco wiili R. U of the High Court Hiiles (Nagpur) 
framed under S. 79 at a e^rtyin per cent, on realization 
uiid distnkition, the receiver is not tnliiled to any 
rtiiiiintraiion. by way of conunisiion, if Le was not able 
to sell any property, no niatier wbnt Amount of labour 
and trouble be miylit be put to; 21 A. I. H. 1934 Bom. 
108 and (1923) 1 K. B. Hi), Ld. on. (Paras 2 and 3] 

Xiie fact tLat the debtors made the payments to the 
creditor.'^ privately is of no avail to ibe receiver, when 
tbo payiiii'nis were in fact inade after the Hnnulujent. 
Pile fact Rmt tbe receiver was made an appointee 
under 3/, during that period is of no consequence ; 
for an order under b. 37 does not continue insolvency 
proceedings for all purposes and tbe appointee under 
S. 37 ba.s no longer by llie nu-re fact of appoiutment, 
powers wbicb a receiver lias under tbe Act: 7 A. I. It. 
1920 Mod. 219; 22 A. I. It. 1935 Cal. 168 ; 49 C W N 
161 and 22 A. I. It. 1935 Mad. 826 (F. B.), lid. <m. 

u . , . 4 ] 

he cam ot even claim anything by way of comnen- 

EAtion for bis liiboiir and trouble as receiver on piin* 

ciple of gnmiftoH mernii. This principle can generally 

be invoked only in tbe absence of an express contract 

as It IS based on an implied promise to icmunerate 

services rendered and there can, however, be no irapli- 

canon when parlies have entered into an express agree- 

lEOnt governing their rights and liabilities: 11 I.C. 820 

(Cal.) and 17 A. I, It. 1930 All. 545. lid. on. [Bara 5] 

But such nu implied agreement can be inferred dur- 
ing the period of his appointment as appointee under 
b, 37, after the annulinent, when there was no exntc's 
agrec-irent for this period. Consequently, when’tbe 
appointee (original receiver) was unable to sell tbe pro- 
petty due to obstructive tactics of (he debtor, the 
appointee IS entukd to compensation for his labour on 
tbe principle of quantum meruit : (1831) 8 Bing U 

[Para 6] 

Cns.es referred 

h ^0™- 158 : 150 

das' ^ Chatrabhuj v. Matburadas Gokul- 

2. (1923) 1 K. B. no : 92 L. J. K, B. 233 : 128 L. T. 
347 : 28 Com. Cas. 15 : 38 T. L. It. 757, Howard 
Houlder and Partners Ltd. v. Manx Isles Steamship 

COQ)p^ny. 

3. (’20) 43 Mad, 71 : 7 A. I. E. 1920 Mad. 219 : 52 

1. 0. 97'J. Bnji Kessoor Laul v. Official Assmnee 
Madras, ® ’ 

4. (’36) 58 Mad. 908 : 22 A. I. B. 1933 Mad. 826 : 158 
I. C. lOGO iF, 13.}, Veerajja v. SriDiva?a Kao. 

^^^5 Cal. 168 : 


7. (’12) 16 C. W. N. 753 : 11 I. C. 820, Krishna. 

Pro=ad Singba v. Puruendu Narain Singha. 

8. (’.30) 17 A. I. R. 1930 All 545 ; 52 All. 688: 124 

I. C .3.5. Bonpji & b'ons v. Dyer M<aken &Co., Ltd. 

9. (ISU) K Bing. 14 : 1 L. J. (n. S.) C. P. 7, Planohe 

V. Colburn. 

S. C. Dube —for Applicant. 

O'. S. Padhije—loi Non-applicants. 

Order. — A few facta which are relevant for 
tho decision of the question involved in this 
revision are as stated below. The non applicants 
(who shall hereinafter be called debtors) were 
adjudicated insolvents on 4.10-1933 on their own 
application dated lC-6 1932. The order of adju¬ 
dication was annulled on 3.4-1935 as a result 
of a composition scheme sanctioned by the insol¬ 
vency Court. The debtors failed to carry out 
the terms of the composition scheme and conse. 
(juently they were re-adjudged insolvents on 
26-3-1941. On 18-3 1941, Mr, K. S. Misra, Advo¬ 
cate (the applicant in this Court) was appointed 
a receiver and bis remuneration was fixed at 
3 per cent, on realizations and 2 per cent. oD' 
distributions. He continued as a receiver till 
31-8 1944, when bis tenure as a receiver ended aa 
a result of an order of annulment passed by the 
insolvency Court under S. 43, Provincial Insol- 
vency Act. As a part of the same order dated 
31.8-1944, tbe insolvency Court again vested the 
insolvents' property in Mr. E. 8. Miara with 
direction to bring it to sale with all speed. Thu& 
tbe property remained vested in him as appointee 
of tbe insolvency Court from 31.81914 to 21-11- 
1944 when the insolvency Court finally gave 
up its control over the insolvents’ property and 
it vested in tbe debtors. 

[2] The only saleable property of tbe debtors 
was their share in tbe absolute hccupancy fields. 
But for tbe interference and delaying tactice 
of tbe debtors, this property could have been 
brought to sale immediately and sold away in 
1941, In that event the receiver would have 
been undoubtedly entitled to his commissiott 
on the sale proceeds and on tbe amount dis¬ 
tributed amongst the creditors. In fact, how- 
-ever, the receiver was not able to sell the 
property and the position now is that in spite 
of his work as a receiver he is entitled to noth*! 
ing by way of commission under tbe terms of 
his appointment which were fixed within tbe 
limits permitted by r. 14 of the High Court Rules 
framed under S. 79, Provincial Insolvency Act. 

[3) I have no doubt that the receiver is not 
entitled to any commission under the express 
terms of the contract of appointment, bowso- 
ever unfortunate this may be. In 68 Bom. 
683* their Lordships held that where parties 
have entered into an express agreement under 
which tbe plaintiff was entitled to get 
brokerage if he brought about the transaction 
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on certain terms, he can be entitled to his 

remuneration only in case of success, no matter 

what amount of labour and trouble he might 

ye put to. That was also the view expressed'^iu 

<1928) 1 K. B. 110 ^ and I respectfully agree with 
that view. 

[ 4 ] The learned counsel for the applicant 
urged that the payments alleged to be made by 
the debtors pBivately to their creditors should 
be deemed to have been realized and distribut. 
ed by the receiver and the receiver's commis. 
fiion should be calculated on that basis; he 
relied on 43 Mad. 71.* This contention has how¬ 
ever no force in view of the fact that at the 
time the debtors satisfied their debts privately 
rthey were no longer insolvents, the insolvency 
proceedings as such having already terminated 
as a result of the order of annulment. It was 
correctly pointed out by the Full Bench of the 
Madras High Court in 68 Mad. 908* that an 
order under s. 87 does not continue insolvency 
proceedings for all purposes and the person 
appointed under S. 37 has no longer, by the 
mere fact of bis appointment, p;)wer8 which a 
receiver has under the Act. The debtors were 
therefore completely free to satisfy their debts 
privately and to aave their property from being 
sold away for the satisfaction of those debts. 

1 do not also agree that the private satisfaction 
of debts by the debtors could be regarded as a 
collusive or fraudulent act on their part. The 
two cases cited from the Calcutta Weekly Notes, 
vh., 38 c. w. N. 1031* and 49 c. w. N. 161° as 
analogous cases are not of much help in the 
present case. 

{6] The next question for consideration is 
whether the receiver can claim anything by 
way of compensation for his labour and trouble 
as a receiver on the principle of quantum 
meruit This principle can generally be invoked 
only in the absence of an express contract as 
»t IS based on an implied promise to remunerate 
services rendered. There can, however, be no 
implication when parties have entered into an 
express agreement governing their rights and 
liabilities: vide 16 0 . w. n. 763 ^ at p. 761 and 

A. I. H, 1980 ALL, 645° 

[6] There is, however, another principle which 
requires consideration. As stated above, the 
saleable property of the insolvents consisted 
only of a share in the absolute occupancy fields 
and ordinarily that property could have been 
oy ffie receiver soon after bis appoint- 
meot. The debtors were, however, responsible 
tor not allowing the receiver to sell the pro- 
sorted by obstructing the receiver 
^d did not allow him to take possession of 
the property. They then managed to have a 
ooit for partition filed (civil Suit No. 26 of 1941 in 
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the Court of Second Sub-Jiidge, first class, Nag. 
pur) and to have the proceidings in the insol- 
veuey Court stayed as [wr stay order dated 
12-2.1942. This stay order was vacated by 28.10- 
1942 but the debtors managed to have the pro- 
ceedings in the insolvency Court stajed a«'flin by 
securing a stay order from the Debt Keliu? Court 
on the strength of an infructuous application 
which was subsequently rejected on or about 
30-6-1943. The debtors thereafter applied to the 
insolvency Court and urged that their property 
should not be sold as long ns a final decree 
for partition was not passed and it could not 
be passed as the parties did not pay, and I 
think intentionally, the requisite stamp for 
engrossment of the decree. The debtors also 
nianaged to hold up all proceedings by putting 
in a fresh application for composition which 
was rejected, on 3^8-1943, U, on the same day 
on which the adjudication order was annulled. 
Thus the debtors managed successfully to pre 
vent the receiver from bringing the property 
to sale until the very day of annulment. The 
question is, whether in cases where the debtors 
by their acts and conduct made it impo.ssibIe 
for the receiver to make realizations and dis- 
bursoments, tbt'y can deprive him of bis reason- 
able remuneration on the principle of quantum 
meruit. In my opinion, they cannot and I am' 
supported in this view by the decision in (i83l) 

8 Bing. 14.® In ray opinion the terras of appoint, 
ment did not apply to a situation like this 
and therefore it cannot deprive the Court of its 
equitable powers to compensate the receiver 
for the services rendered by him. I therefore 
hold that the receiver can be compensated on 
the principle of quantum meruit’ for his work 
done dunng the term of receivership. It is 
quite plain that be can be so compensated for 
the services rendered by him as an appointee. 

after 31-8-1944 as there was no fresh agreement 
for his remuneration for this second period. 

appointee, 

Mr. K- S. Misea worked from 18.3.X941 to 2M1 
1944 The order sheets in the insolvency case 
testify to the number of hearings he attended 
and the work which be had to put in. The 
amount of bs. 76 awarded by the insolvency 
Uurt 18 in my opinion very inadequate and 
this wag also the view, I infer, of the learned 
District Judge from the appellate judgment. I 
think that proper remuneration on the prin. 
ciple of quantum meruit should be at least 
R8. 150, and I order accordingly. In view of 
partial success, I direct the parties to beat their 
own costa in this revision. The revision applies, 
tion IS thus allowed partially without coats, 

R.G.D. Application partially allowed. 



94 Nagpur 


Rambhau V. Nagarmal 


A. I. R. 


^ A. I. R. ( 35 ) 1948 Nagpur 94 [C. N. 36.] 

BoSii AND MAKO^LML’RTI JJ. 
liamUiau Viilialrao Danyye— Defendant 
3 — Appellant v. Nagarmal Jilmul Potdar 
and others, Defendants 1 and2 and Plaintiff 
— llespondents. 

Letter? Patfal Api'eal No, 11 of 19-12, Decided on 
19-12'19}6, from judcnicrUof NijoeiJ. in N. A, No. 
42.1 of ms, D/- ■2'2-19l2. 


*(a) Civil P. C. (1908), S. 47 — “Execution, dis¬ 
charge or satisfaction oi the decree”—Private sale 
of mortgaged property by judgment-debtor— Sub¬ 
sequent auction sale irt execution of mortgage 
decree — Question whether private sale prevails 
against auction sale — Position of auction-pur¬ 
chaser. 

The question wLelher in any piuticular ease a slran- 
ger uuctioii-purcbaser is (o be consideredtbe.represenla- 
tive of the juilgaient-debtor or of the dtcree-bolder 
depends upoo the nature of the dispute involved in the 

, , [I’aia 6] 

lie question whether a private sale of the mortgaged 
property effected by the judgment-debtor in favour of a 
third person can prevnri Hgainst the subsequent sale in 
execution of a final niorigcgc- decree relates to the “exe¬ 
cution, discharge or satUfuction of the decree”, and 
arises bctw,en ibe parties to the suit even when they 
are arrayed on the same side and the auction-purcha- 
ser )sa representative both of the judgment-debtor and 
the decree-holder wiihin the meaning of S. 47. The 
que.siioncan, therefore, be determined only by the'Court 
executing the decree and not by a separate suit: 19 Cal 
683 IF C.) and 7 A. I. R. 1920 Mad. .-324 (F. B.), liel 

^ Wad! 

[Paras 6 and 15] 

Annotation:-(’44-Com.) C. P. C., S. 47. N. 19. 

21. R- 2- Adjustment 
certified after auction sale _ Effect of, on auction- 
purchaser's interest. 

Where the adjustment is certified after the auction 
sale, Iho inteie^t of the auction-purchaser intervenes 
and that interest cannot be disregarded • 18 A I R 
1931 P.C. 33.Fofi. [Pwa l?]' 

Annotation:-(’44-Com.) C. P. C , 0. 21 , R. 2, N. 2, 

pt. 12. * * 

- Adjustment not 
certified—Breach of contract represented by uncer- 

-StScTsoIjfa 2 ” ^“fSes-Sui., I, barr.d 

Section 47 bars a suit only in respect of questions re¬ 
lating to the execution, discharge or satisfaction of the 
decree. In lespect of matters other than these an un- 
mtihed payment can be taken into consideration. 
Where, therefore, the judgment-debtor sells the mort- 
pged property to A 10 pursuance of an agreement be¬ 
tween them and the decree-holder receives'the purchase 
money m full ealis action of the final decree for sale 

ScaiS thP confirmed, 4can bring a suit 

ag^nst the decree-holder and the judgment-debtor for 

datnages sustained by him by reason of the breach of 

for uncertified adjustment or 

for the recovery of the money paid thereunder. 

Annotalion:-('44-Com.)C. P. C., 0. 21 , R.^2”n 30 

(d) Letters Patent, Cl. 10- Two second appeals 
^fore single Judge-One Letters Patent appeal - 
Memorandum of appeal treated as two memoranda. 

T appeals before a single 

Judge of the High Court and though the main judgment 


was delivered in one of them the Judge also delivered 
judgment in the other making a reference to his judg¬ 
ment in the former and there was only one Letters 
Patent appeal against the two judgments, but full 
couit-fee had been paid on this appeal, and not only did 
the memorandum of appeal mention the numbers of 
the two second appeals but the grounds mentioned 
therein were also common to both : 

Htld, tliat the memorandum of appeal could be 
treated as two memoranda of appeals on the same paper. 

(Para 20J 

Annotation : - (’44-Com.) C. P. C., L. P, Cl. 15 
N. 18. 

Cases referred:— 

1. (’30) 57 Cal. 403 : 16 A. I. R. 1929 Cal. 374 ; 118 
I C. 857 (F.B.), Lakshmanchandta Naskar v. Bamdas 
Mandal. 

2. (• 45 ) I. L. R. (1945) Mad. 827 : 32 A. I. B, 1945 
Mad. 161 : 219 I, C. 402 (Ff B.), Abdul Subban v. 
Ramanna. 

3. ('20) 43 Mad. 107 : 7 A. I. R. 1920 Mad. 324 ; 54 
I. C. 209 (F. B.), Veyindra Muthu Pillai v. Maya 
Nadaii. 

4 . (’92) 19 Cal, 683 :19 I, A. 166 : S Sar. 209 (P. C.). 
Prosunno Kumar v. Kali Das, 

5. (T7) 44 Cal. 662 : 3 A. I. R. 1916 P. C. 238: 44 
I- A. 72 : 40 I. C. 242 (P. C.), Mina Kumari Bibi 7 . 
B)joy Singb. 

6. (’18) 41 Mad. 265 : 5 A. 1. R. 1918 Mad. 127 : 43 

I. C. 539 (F. B.), Annamalai Chettiar t. Palamalai 
Pillai. 

7. (’31) 27 N. L. R. 95 :18 A. I. R. 1931 P. C. 33 : 58 
I- A. oO : 130 I, C. 686 (P, C.), Nanhelal v. Dmrao 
Singh. 

M. D. Khandckar, B. R. Mandlekar and U. i?. 

Mondlekar — for Appellant. 

S. R, ilangntlkar, H. S. ilangrulkar (for No. 
and V. V. Evlhar (for No. 3 ) •— for Respondents. 

Jud|Qient.—This is a Letters Patent appeal 
from the decision of Niyogi J. 

[ 2 ] Nagarmal Potdar (respondent 1 ) got the 
house in dispute sold on 1-9-1933 by auction in 
execution of a final decree for sale obtained by 
him on a mortgage in civil suit NO. 55 of 1931. 

It was knocked down in favour of the appellant 
Rambhau for a paltry sum of Re. 12 O. Prior to 
this sale in execution, the judgment-debtor had 
sold the house in dispute on 26 - 8-1933 to one 
Mt. Tulaabai (who is represented in this appeal 
by respondent 8 Lilabai) in pursuance of an 
agreement between them and the decree-holder. 
Out of the purchase money the decree-holder 
Nagarmal Potdar received Rs. 1350 from Mt 
Tulsabai and obtained a bond for Bs. 160 from 
the judgment-debtor, and he passed a receipt on 
27-8-1933 in full satisfaction of bis claim on the 
final decree, and delivered it to Mt. Tulsabai. 

[8] On 2-9.1933 Samchandra, the agent of the 
decree-holder. informed the Court of this fall 
satisfaction and filed the receipt, whereupon the 
executing Court set aside on 30 . 9-1933 the sale 
held in execution on 1.9-1933. That order was. 
however, passed without notice to the auction- 
purchaser, whose application for permission to 
deposit 76 per cent, of the sale proceeds had 
already been rejected and who had been asked 
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to take back the 26 per cent, of the purchase 
money which he had deposited. His foinial 
application for confirmation of sale was also re. 
ject^ on 25.9-1933. He. however, appealed to the 
District Judge and succeeded in getting the sale 
wnfirmed. The revision filed by the judgment- 
debtor in this Court proved unsuccessful. 

[4] Thereupon, Mt. Tulsabai fikd the civil suit, 
out of which this appeal has arisen, for posses- 
fiiOD of the house in dispute or in the alternative 
for refund of the price. That suit also included 
a claim for possession of the site CDEP in the 
plaintiff’s map, the possession of which had been 
taken by the auction-purchaser along with the 
house m dispute, though it was, according to the 
plaintm’a allegation, not included in tbo mort- 
gage. The plaintiff’s claim for possession, except 
in respect of the site CDEF. was dismissed and 
she was granted a decree for possession of that 
site as against the auction-purchaser and for 
Eb. 1600 as against the judgment debtor in the 
mortgage suit. Not only was this decree upheld 
in first appeal but the first appellate Court also 
ordered Nagarmal to pay Rs. 1350 with interest 
to lulsabai. In second appeal to this Court that 
decree has been set aside and the plaintiff’s suit 
has been decreed agaiust the auction-purchaser 
Kambhau, who has been ordered to deliver pos- 
eession of the house in suit along with the eile 
CDp to Tulsabai’s legal representative Mt. Lila 
Dai. Leave to appeal having been granted this 
Letters Patent appeal has been filed. 

[6l As remarked by Niyogi J. in paragraph 9 
of bis judgment in second appeal the question for 
decision in this appeal is whether the private 
sale effected on 26-8-1933 by the judgment debtor 
in favour of Mt. Tulsabai can prevail against 
the sale in execution of the final decree held on 
1-9.1988, and that would depend upon what 
nghtfl Mt. Tulsabai got by the sale in her favour. 
That in its turn would depend upon whether the 
^juetment made on 27 8-1933 by payment to the 
decree.holder satisfied the mortgage decree and 
killed it. There is no doubt that the decree 
would have been killed by tbe adjustment if it 
had been certified before the auction sale on i-g. 
im. The question is whether it was fully satis. 
Bed and killed even though tbe adjustment was 
not certified before that Bale. Taking into consi- 
aeration that adjustment, Niyogi J. came to the 
coDOlusiou that the decree was eatisfied and the 

nghta of tbe parties under the decree were 
extinguished. 

Ee] With great respect we are of the opinion 
that the quealion whether tbe mortgage decree 
WM satisfied cannot be gone into in this suit 
jmM by Tuleabai. For tbe determination of 
jwiB question she is the representative of tbe 
poagoient-debtoi IMulla’s Civil Procedure Code, 
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nth edition, at page 16G. paragraph 4) while the 
auc lon-purehaser Rambhauis the representative 
of the decree-boldtr as tbo auction sale under 
the mortgage decree passed to him the interest of 
the mortgagor as well as the mortgagee and as the 
question whether in any particular case he is to 
be considered the representative of the judgment- 
debtor or of tbe decree-holder depends upon the 
nature of the dispute involved in the inquiry 
(Note 19 under S. 47 of Chitaley’s Civil Proeediire 
Code, Edn. 4, at p. goo). The question undou- 
btedly relates to tbo satisfaction of the decree 
and so, as provided in s. 47, Civil P. G., it could' 
be determined only by the Court executing the 
decree and not by a separate suit. Had it gone 
before the Court executing tbe decree, it could' 
not have recognized the uncertified adjustment 

as provided in sub-rule 3 of R. ( 2 ) of order 21. 
Civil P. C , and it would have said that the 
decree was subsisting. This discussion will Lo 
found in 57 cal. 403* and i. l. r. ( 1 C 45 J Mad. 
827.* 


[ 7 ] Mt. Tulsabai cannot be allowed to raise 

th» same question regarding satisfaction of ih© 

mortgage decree simply by saying that her suit 
13 based on the sale deed dated 2 G- 8 - 19 J 3 
Section 47. Civil P. C. is a bar to it. So, thecas© 
will have to be decided on the basis that there 
was no adjustment of the mortgage decree, aud 
the sale effected by the judgmcnt-delior in 
favour of Mt. Tulsabai will have to be taken as 
subject to the mortgage decree, 

[sj The questioD whether a straugor auction- 
purchaser is a representative of the decree.holder 
is a vexed one which, in conjunction with the 
cognate question whether he is even a represen. 
tativo of the judgment.debtor, has given rise to 
much controversy. Opinion regarding this is so 
diverse and so hopelessly irreconcilaWe, and the 
matter baa been debated at length so often, that 
we do not feel any useful purpose will be served 
by reviewing the authorities afresh. They will be 
found collected in Mulla’s Civil Procedure Code 

^ A full review ©f them' 

will be found in the Madras Full Bench case re- 
ported m 43 Mad. 107.» It is enough for us to eay 
that we agree with the learned Madras Officiat- 
mg Chief Justice. Our reasons ore in the main 
the same as his. We will set them out in brief. 

[ 9 ] In the first place, their Lordships of the 
Privy Counci enumerate the general policy of 
tbe law and the spirit in which S. 47 should bo 
construed in 19 Cal. 683.* As to the general 
policy, their Lordebijs say: 

‘S’® importance that all objections to 

“.“plSib'i;.'''' ^ 

And as to the 8 Jrit in which the section shonld 

be constnied they say; 
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“Their Lori1sliip= arcfilad to find that the Courts in 
India have not placed any narrow constcucUoD on the 
Jangua^Q of S. 244’ (now S. 47).’’ 

fio] Next it is relevaut to note that it was 
admitt-Gi^ before their Lordships that it was the 
praotico in India to join the auction-purchaser to 
an application in tho executing Court for setting 
aside the sale because he was the person most 
interested in the result. That practice has con. 
tinned, and it would now be toolato to contend 
that he is iifjt a [iroper party. If he is a proper 
party then be is entitled to ask the executing 
Court for a decision regarding bis rights under 
the sale, That, in our judgment, imports two 
conclusions. 

« 

fill In the first place, we think it imports 
tho result that such matters relate to the 'execu¬ 
tion. discharge or satisfaction' of the decree. 
Indeed, all the Courts in India arc agreed that 
this is SO when the decreo-holder himself pur¬ 
chases. W'e find it impossible to see bow it 
could be otherw’ise when a stranger purchases. 

[12] In the second place, we are of opinion 
that the question must in such a case aftse 
'between the parties to tlie suit.’ Both the 
decree.holder and the judgment debtor are, in 
our opinion, interested in the result of the sale 
whichever way the decision goes. If the sale 
is upheld, the decree hi Ider obtains satisfac¬ 
tion of his decree in wiiole or in part, and 
the jiidgmeut-debtor loses bis property. If the 
sale is set aside, the decree-holder fails to obtain 
the satisfaction which he would otherwise have 
got and the judgment-debtor has to face execution 
to that extent afresh, Even though both may agree 
in the matter in any particular proceeding, that is 
to say, both the judgment-debtor and the decree- 
holder agree that the sale be upheld or set aside, 
they cannot escape the position that the result 
will and does affect a question which arises 
between them, namely, the satisfaction, or other- 
wise, in part or in whole, of the decree. Therefore, 
in our opinion, however the question arises and 
whoever raises it, it does in the result affect one 
way or the other the discharge or satisfaction 
of the decree, and in so far as it does that the 

question is one which arises between the 
parties. 

[13] Next we are of opinion that the stranger 
purchaser is a representative of the judgment- 
debtor as well as of the decree-holder. Once he 
purchases he is entitled to get possession in the 
execution proceedings and need not have re- 
course to a separate suit. He also has other 
remedies to which be can resort in execution, and 
here 8.146 of the Code can be called in aid. That 
provides that when any pr^eedings could 
be taken or application made by or against 
any person then it can equally be made by or 


A. IcK. 

against any person 'claiming under him,’ As 
the learned officiating Chief Justice points out, 
this is not confined to those claiming title under 
him but has been extended to those who claim 
interests of other sorts falling short of title. 
Thus, not only has an assignee of the decree 
been held to come under s. 47 but also a person 
attacking tho decree. If a person attacking the 
decree, then why not one who purchases 
the projerty and thereby extinguishes the 
decree in whole or in part? If the pur¬ 
chaser is a representative of both, then every 
time a question is raised as between him and 
one or other of the parties to the decree it is 
necessarily a question between him as represen¬ 
tative of one side and the other party to the 
decree; and this is so even when the judgment- 
debtor and the decree-holder combine against 
him. If he holds a fraction of the interests of 
either side it can make no difference that the 
one who held that fraction before the sale 
chooses to abandon it after the purchaser's 
rights have accrued. 

[14] In our judgment, the language of S. 47 
is wide enough to embrace both the propositions 
we have set out above. That being so, we are of 
opinion that Courts should interpret the sec¬ 
tion in its wider form even if a narrower con¬ 
struction is possible. We say this because of the 
broad rules of policy to which their Lordships 
of the Privy Council refer and also because it 
obviates anomalies, Why should a matter be¬ 
tween the stranger purchaser and the decree-hol¬ 
der be said to come under S. 47 and not one 
between the purchaser and the judgment-debtor? 
Why should it be relevant to try a matter 
under s. 47, when the judgment-debtor raises a 
question and the purchaser fights by bis side, 
but not if tbe same question is raised by the 
purchaser alone and in tbe same sense? 

[15] Our conclusion is: fi) that questions of 
tbe kind raised here relate to 'the execution, dia 
charge or satisfaction of the decree'; (ii) that 
they arise between the parties to the suit—even 
when they are arrayed on tbe same side; 

(iii) that the stranger purchaser is a representa¬ 
tive both of the judgment-debtor and the decree- 
holder within the meaning of S. 47. 

[16] In the view that we have taken, it is not 
necessary for us to discuss the cases relied upon 
by Niyogi J., which, we may say with great 
respect, do not lay down the propositions 
mentioned by him in his judgment. For in¬ 
stance, 44 cal. 662^ does not lay down that a 
sale effected by tbe judgment-debtor after the 
attachment for the purpose of satisfying the 
decree and with tbe consent of the decree-holder 
brings about the removal of attachment, because 
in that case the private sale was before the 



1948 


attachment in execution of tlie decree in whicli 
the property was subsequently sold: 41 Mad. 266*^ 
also does nob lay down that attachment 
comes to an end by the satisfaction of the 
decree; it only mentions that 0 . 21 , R. 55 provides 
that on satisfaction of the decree, whether made 
through the Court or certified to the Court, the 
attachment shall be deemed to be withdrawn. 

(17] We have discussed the matter up till 
now on the basis that the adjustment was not 
certified. As a matter of fact, however, as already 
'mentioned above, it was certified on 2 . 9 . 1933 , 
,i.e„a day after the auction sale. By this auction 
'sale the interest of a third party, viz., Rambhau 
|(th 6 auction.purchaser} intervened, and as laid 
down by their Lordships of the Privy Council iu 
.27 N. L. E. 95 ’ at p. 100 that interest cannot be 
disregarded. So, so far as the auction-purchaser 
IS concerned the case will have to be decided on 
the basis of the position as it stood on the day 
and at the time of the execution sale, i. e. on the 
basis that the adjustment is not certified. 

[is] Section 47 , Civil P, C. however, bars a 
suit only in respect of questions relating to the 
execution, discharge or satisfaction of the decree. 
In respect; of njatfcera other than these an un* 
certified payment can be taken into considera- 
tioD, and so Tulsabai could bring a suit against 
the decree.holder and the judgment-debtor for 
damages sustained by her by reason of the 
breach of contract represented by the adju.st. 
meat or for the recovery of the money paid 
Ithereunder. She had claimed that relief also in 
her suit, and it was granted by the trial Court 
against the judgment-debtor and by the Court 
of first appeal both against the decree.holder 
and against the judgment-debtor. 

[19] So far as the site CDEP is concerned 
Niyogi J. has upheld the concurrent finding of 
the trial Court and the Court of first appeal that 
it is included neither in the mortgage deed nor 
in the mortgage decree.. This being a finding of 
fsct cannot hs Intorforcd withi 

[201 Me. Mangrulkar for the decree.holder 
Nagarmal (respondent 1 ) brought to our notice 
that before Niyogi J. there were two second 
iappeals, nos. 423 and 558 of 1998, and that though 
the mam judgment was the one delivered in 
Second Appeal No. 423 he also delivered judg. 
meat in second Appeal No. 558 making a re¬ 
ference to his judgment in second Appeal 
No. 428. Mr. Mangrulkar contended that there 
ought to have been two Letters Patent appeals 
also. As admitted however by the learned counsel 
full court-fse has been paid on this Letters 
Patent appeal, and not only does the memo, 
wndum of appeal mention tbe numbera of the 
wo second appeals but the grounds mentioned 
herein are also common to both. We are there. 
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fore prepared to treat it as two memoranda of 

ap^al on the same paper, and there is no force 
m tbe contention. 

[ 21 ] The result is that the decree passed in 

the second appeal is hertiby set aside except so 

far as the site CDEE is conccrne.l and that 

passed by tbe Court of first appeal is restored 

to Its full extent. As the decree-bolder and (he 

judgment-debtor both aro responsible for non 

certiheationjG direct that all the respondents 

shall pay the costs of the Letters Patent appeal 

and ot the second appeal to the appellant and 

shall bear their own. Costs in the trial Court 

and the Court of first appeal as ordered by the 
latter Court. 

Appeal partly allowed. 

^ A. I, R. ( 35 ) 1948 Nagpup 97 [0. N. 37.] 

Padhye j. 

Sakhubai wlo Bapuji - Defendant 1 - 
Appe laut 1 V. Eknath Bellappa and another 
“lainti/js-.^Respofidents. 

Second Appeal No. 47 011943, Decided on 16-10-1946 
D/ 7-lTm? '' Yeotmal 

•Civil P. C. (1908). 0. 34. R. l-Mortgage suit- 

Necessary parties—Person acquiring right of re¬ 
demption by adverse possession during pendency 
0 such suit—Transfer of Property Act (1882), S. 52. 

• ® f'’*' foreclosure or sale the 

right of redemption is not in the mortgagor but has 
been already acquired, whether by transfer or by adverse 
possession, by a stranger who is not a party to tho 
mortgage suit, bis right of redemption is not affected by 
the eventual foreclosure or sale in tbe mortgn'>e suit 
Hence he cannot be dispossessed of the mort->a-”ed pro¬ 
perty by the oreclosing mortgagee or the auction purdit 

But a person who has acquired a right of redemption 
by transfer or by adverse possession, during the S 
dcncy of the mortgage suit is not a necessary part%o 

the suit as the right he acquired is hit by the pLciplo 

wh eh^h^r*!’ •’J the result onho/L 

which had already started before he acquired title bv 

adverse possession and cannot claim a right to redeer^ 

the mortgaged property: 23 A. I. R. 1936 Mud, 70 and 

28 A. 1. It. 1941 Nag. 72. Rel. on. [Para 9 ] 

Annotation: {’44-CoiD.) C. P C 0 u n ^ 

C45-CorD.), T. P.Aot, S. 5^ N. 18 ' ‘ 

Cases referred '.— 

1. (42) I, Li R. (1942) Xaj?. 145 • 28 A T r 

-M iunii” '■ “-i' -■ B-ri- 

"f a??.r i” i ™ 

^■/’r *336 Mad. 70 : 170 

4 f' 22 l fift T Subramania Piilai. 

4. (22) 66 I, C. 631 : 9 A. I. B. 1922 Nag. 89 (F. B ) 
Jagesbwar V. Moti. ' h 

A. L. Halve and K. B. Tare~iot Appellant 
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Judgment.—The civil suit from which this 
secoud appeal by the defendant (hereinafter 
called appellant) arises was filed by the plain- 
titl's (hereinafter called respondents) for a decla¬ 
ration and if necessary, for possession of field 
No, 15 situate in Karanji Izara. The suit was 
decreed by the first Court and the appeal pre- 
lerred by the defendant against that decree was 
dismissed by the lower appellate Court. The 
defendant has therefore filed this second appeal. 

[:iJ It is common ground that the field was 
originally owned along with other fields in 
Karanji Izara by Mt. Bayanabai w/o Vyankat- 
rao. She mortgaged her fields in tho Izara 
Village including the field No. 15 now in dispute 
with the plaintiffs on iGth February 1918, and 
21th March 19-20 and these mortgages merged in 
a fresh mortgage which she executed on 6-10- 1922 . 
The mortgagees enforced this mortgage in Civil 
Suit No. Cl of 1930 and obtained a final decree 
for foreclosure on 20-3.1937. They also obtained 
possession through Court on 28-12 1937. 

[3] ’Wamau Santoba, the husband of ap¬ 
pellant 1 (now deceased) sued the mortga- 
gees (respondents) for possession of field No. 
15 under s. 9, Siiecific Relief Act, and this suit. 
NO. 45 of 19.33, w’as decreed in his favour. lie 
took possession of the field no. 15 on 13-12-1938. 
The mortgagees-respondonts bad therefore to 
file the present suit. 

[4] The appellant 1 who is the main con- 

testing defendant urged that in Karanji Izara 

some fields including the field in dispute were 

owned by Mt. Bayanabai and some fields inclu- 

ding NO. 2 were owned by Maroti, her sister’s 

son. It was alleged that in 1917 by virtue of an 

oral exchange between them, the field in dispute 

was exchanged by Mt. Bayanabai for field No. 2 

of Maroti and thus Maroti became the owner of 

the field and was in possession thereof. On 

28-8-1925 Maroti sold this field no. 15 to Waman 

by a registered sale deed for lis. 5200 /. which 

amount was utilized by Maroti for partial pay. 

ment of the mortgage debt due to the respon. 

dents. The defendant thus pleaded a paramount 

title, tracing the title of Maroti to the oral ex. 

change m 1917 i. e,, prior to the date of the first 

mortgage In paragraph 10 of the written state. 

ment defendant No. 1 pleaded in the alternative 
B3 under:— 

Even if the or.'il exchange is held invalid or is not 
proved st ill the defendfint submits that the defendant is 
a cowa Jide purchaser for value and his predecessor-in- 
titlo Maroti Baliram bad been in exclusive possession of 
the field in suit as owner for more iLan 12 years prior 
to the suit i e. since 1917 (the jear of oral exchan'-e) or 
at least eioce January 1922 he had in any case acouir- 
ed adverse title to it.” ^ 

It appears from the record that Mt. Bayanabai 
died m 1931 during the pendency of the mort. 


gage suit and Maroti Baliram and bis eon Bapa. 
rao were brought on record as her legal repre- 
sentatives. The mortgage decree was passed 
against them. 

[ 5 ] Both Courts have found that the alleged 
exchange of the fields in 1917 is not proved and 
that the oral exchange in respect of the property 
worth more than Its, lOO/. was also invalid in 
law. It was further held on the strength of 
Ex. P. IG that from 1918 to 19i5 Bayanabai was 
shown as owner and Waman was shown as a 
tenant. Maroti’s possession over field No. 16 was 
found to be from 1923. i.e. after the last mortgage 
and never before. Thus the plea of Maroti's 
title was negatived and Maroti could not conse¬ 
quently pass any title to Waman by virtue of 
the sale deed dated 28-3-1925. It was further 
held that Waman was not protected as a bona 
fide purchaser for consideration from Maroti as 
Waman knew that Maroti’e title was defective 
as based on an oral exchange and in any case 
any reasonable enquiry on his part would have 
disclosed that Maroti bad no title to the field. 
The appellate Court has fully agreed with the 
first Court on all these points. 

fG] In this second appeal tbs learned counsel 
for the appellant attempted to attack the finding 
on the point of ^exchange, which, as is quite 
apparent, is a pure finding of fact. The finding 
is reached on evidence on record and is unassai¬ 
lable in second appeal. It may be noted that 
what is alleged in para. 10 of the written state¬ 
ment reproduced above does not make any legal 
plea, There is no plea of bona fide enquiry on 
the part of the purchaser, Waman, which is very 
essential before protection under S. 41, T. P- Act, 
can be invoked. Even apart from this, the plea 
has been negatived by both the Courts below 
and I agree with it. Thus the defence raised in 
the suit is completely negatived and as a result, 
the claim of the plaintiffs was correctly decreed. 

[ 7 ] An attempt was made by the appellant 
in the lower appellate'Court and also in this 
Court to travel beyond the pleadings on record 
and to raise new questions which are by no 
means pure questions of law It was urged on 
the strength of S. 43, T. P. Act, that though 
Maroti may have no title during Mt. Bayana- 
bai's life-time, he acquired the title to the field 
in dispute on her death in 1931 and this also 
enured to the benefit of Waman, the transferee 
from Maroti. It was alleged that Waman had 
thus acquired an interest in the equity of redemp* 
tioD and the mortgage decree in favour of the 
respondents did not extinguish Waman’s right 
of redemption as be was not impleaded in the 
mortgage suit. The learned Judge of the lower 
appellate Court did not permit the appellant and, 
in my view, correctly—to raise this ground for 
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the first time m appeal. It is quite obvious that 
this 19 Dot a pure question of law and depends 
on several facte which are neither pleaded nor 
proved. If this plea was raised at proper time 
the respondents would have met it hy challen^. 
mg several facts which are pre-requisites to the 
success of the plea. It is not known if Maroti 
was really the nearest heir of Mt. Bayanabai 
and the mere fact that he was brought on record 
as legal representative is not necessarily an ad- 
mission of this fact. Moreover Bayanabai died 
during the pendency of the mortgage .suit and 
if Maroti acquired title during the pendency of 
the suit and Waman's title was tberoby perfec- 
ted still the decree passed against Maroti would 
be binding on Waman. It w-as further contended 
for the first time in second appeal that Waman 
was in any case in adverse possession of the 
held in suit since 1925 and even on that ground 
he was a necessary party to the mortgage suit 
No. 61 of 1930. It has to be noted that Waman 
or his heirs at no stage offered to redeem the 
mortgage; on the other hand, the only plea that 
was raised was of a paramount title originatin-' 
m 1917. The defendant cannot be permitted at 
any stage to turn round and take up points not 
only not raised in the pleadings but positively 
inconsistent with what was pleaded. Moreover 
at the date of the institution of the mortgage 
suit, Waman had acquired no interest in the 
equity of redemption and be was not a necessary 
party to the mortgage suit. The appellant can- 
not, therefore, be permitted to urge points not 
covered by the pleadings on record. 

[ 8 ] Lastly, the learned counsel for the appel- 
lant. relying on i. l. r. I1942) Nag. 145,* conten. 
ded that though Waman may not have acquired 
right of redemption at the date of suit, but as 
he had acquired it before the present suit of the 
plaintiffs and even before he was originally dis- 
possessed by the mortgagees on 28.12.1937—the 
mortgagees respondents are not entitled to dis- 
p^efis defendant 1 , the successor in interest 
of Waman without affording him an opportunity 
to redeem the interest acquired by adverse posses, 
amn on payment of proportionate portion of 
the mortgage amount. The principle on which 
the r 6 ()orted decision rests is found at page 152 
of the report: 

10 tho 

proi«riy are split up between (be mortgagor and the 

otlerXh '«8t in (be 

h mortgagee eyentually forecloses (or 

uys m e case o( sale), ibe two rights coalesce. But if 

whi«rji*Tf *>‘‘8 that portion of the rights 

wb Ob reside In him at the date of the mortgagee'e suit 

uA; obtain 

mortgagor (or bringing the 

MMon the perron m whom tfaero rights really reside. 

It is Immaterial lor this purpose 
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This means that if at the date of suit for fore 
closure or sale, tbo right of rdempt.on Is not in 
tbo mortgagor but has been already ac,,ii,r«l by 
a person not a party to the mortg,>ge suit, there 
-3 no possibility of the two rights merging into a 
fight of ownership in favour of the iiiort..a<.ee 
or the purchaser. The right of redemption whi“ch 

IIT fa'? “'u Of3Ult IS 

unaflected by tho eventual foreclosure or » sale 
in a suit to which such a prior holder of louitv 
0 . rodcraption was not a party. There is no 
diherenoo in iinnciple whether such a right w-s 
.■required by transfer or by adverse possession Jo 
long as the same was already acquired at the 
date of tue mortgage suit. Under o. 3t R 


p. T) ,1 „ ” ° . L>. OJ, K. i 

U\ii all persons having an interest either 
in the mortgage.security or in the right of re 
demption are necessary parties to the mort-a<’c 
suit Where a necessary party is not impiea“ded 

' u jffooranco of tho 

fact that such right exists in someone other than 

the mortgagor or for any other reason, bis riebts 

cannot be concluded by a deci'ce passed in that 

suit: vide 56 Mad. 8J6.- It therefore follows that 

bo cannot be dispossessed of tbo property in 

which ho has acquired rights by tho foreclosing' 

mortgagee or by tbo auction.piu-chaser in oxecu! 

tion of the mortgage-decree without giving him 

an opportunity to retain tho property acquired 

by him on redeeming: vide 50 Mad. at 
P* 331« 

M The position of one who had not ac.iuired 
n right of redemption at the date of the moitgave 
mt bu woo acquired it during the pendency of 
tbo amt 18 , however, entirely different, flo is not 
a necessary party to the mortgage suit as the 
ngh he acquired is hit by tho principle of 
penJens: mde m Mad. 312 ’ at p, 331 . Here 
again, there 13 no difference in principle between 
a person who acquires title pending the suit by 
transfer or by adverse possession. The equity of 
redemption would be acquired by adverse pos. 
Mssion only on the completion ot the prescriptive 
^rj^od of 12 years and not a day before that. 
Under 0 . 22 R. 10 , Civil P. C., he could, if hj 
chose apply for being impleaded as a defendant 
but that IS not obligatory. He is bound by the 
result of the Its which had already started when 

fight of the mortgagee to enforce agninit bis' 
mortgagor IS not in the least affected by voinn 
tary or involuntary transfer ot interest in I' 

mortgaged property during the pendency ot the 
mortgage suit. 

[ 10 ] In the present case the pospes^ion of 
Waman under the sale deed by Maroti, who bad 
no title m himself to his vendee, started on 
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2d-^ 1025. I'lven the iicssession of Mai'oti is found 
to be from 1923. Thus in 1930 when the mort¬ 
gage suit was instituted the right of redemption 
was vc'stel in Mt. Bayanahiii (tlie mortgagor) 
and she was alone the ntcc'Sary party. U was 
on her death in 1931 tbit Maroti and his son 
were hroiiglu on record, Thus at the date of suit 
Wanmn Was not in tiie iiodtion of a prior bolder 
of e(]uity of rodcininion. lie, or now bis widow 
cannot compluin that he was not joined in the 
mortgage suit. It is not proviid that the mort¬ 
gagee was aware of Wamau’s possession and' 
much more of bis adverse possession though, in 
my opinion, even the knowledge by the mort¬ 
gagee of mere possession not ripened into title 
would be immaterial. It is quite obvious that 
Waman bad not acijuired a right of redemption 
at the date of the mortgage suit and he cannot 
in law improve his position by acquisition of 
that right during the pcudeiicy of the suit. 

[Ill The decision in i. L. R. (1942) Nag. 145^ 
at p. 152 follows 59 iMad. 312,^ in which the 
person sued for possession, though a prior holder 
of equity of redemption at the date of mortgage 
suit, was not impleaded in that'suit due to igno¬ 
rance on the part of the mortgagee of that right. 
The position of persons acquiring the right of 
redemption during the pendency of the mortgage 
suit and who are consequently affected by the 
principle of lis pendens is however distinguished 
by Stone, J. (as be then was) and it is on that 
ground that the case in 66 1. c. 631.^ was not 
followed. This is, I believe, accepted in principle 
in I. L. R. (1912) Nag. 145 ' at p. 152 as appears 
from the extract quoted above from page 152 . 

[ 12 ] Viewed in this light and following what 
is said in I. L. R. (1042) Nag. 145^ at p. 152 , I 
am of opinion that Waman or bis widow (appel¬ 
lant 1 ) cannot, resist the plaintiffs’ claim for 
possession or claim a right to redeem the field 
NO. 15 by payment of proportionate share of the 
mortgage amount. 

[13] The claim of the plaintiffs-respondents 
for possession of field No. 15 was thus correctly 
decreed. The appeal is dismissed with costs. 
Counsel’s fee Rs. 40/.. 

^ Appeal dismissed. 

A-1. R. (35) 1958 Nagpur 100 [G. N. 38:] 

Niyogi and Sen JJ. 

Mt. Kasubai tolo Bhagwan—Defendant 1 _ 

Appellant v. Mt. Chandrahhaga wfo Ghan- 

shjam, plaintiff and others Defendants 2 

to 7— Ttespondents. 

First Appeal No. 82 of 1942, Decided on 13-4-1946, 
from decree of First Addl. Dist. Judge, Nagpur D/- 30- 
11-1942. 

(a) Hindu law Guardianship — Co-widows— 
Senior widow whether guardian of minor co-widow. 


Under Hindu law only the father and the mother 
are the natural 'guardians of a minor child. Any other 
relative cannot be a natural guardian but must be one 
deriving his authority from the Court : 2 A. I. B. 1915 
Mad. 659, Bel. on. [Para 8] 

In the cii?e of a minor widow, the relations of her 
dfceased husband are entitled to the guardianship in 
preference to her p.atcrnal relations. But this preference 
does not confer the status of natural guardians on the 
husband’s relations. The right of any such person to 
act as guardian depends, not on their relationship 
through the husband, but on his or her being appointed 
by the Court to act as guardian : 16 Cal. 584, Ref. 

[Para 9] 

A major co-widow cannot, therefore, have any legal 
status as the guardian of minor co-widow simply because 
she happens fo be major. [Para 9} 

Nor can she be regarded as the dc facto guardian of 
the minor co-widow when both of them are living under 
the protection of their motlier-in-law who is managing 
their estate, as no one can be a de facto guardian 
unless be looks after the property of the minor as well 
as takes care of the person of the minor: Case law 
referred. [Para 10] 

(b) Hindu law — Widow's estate—Surrender by 
senior widow on behalf of herself and her minor 
co-widow—Validity. 

A surrender by a widow does not stand on the same 
footing as an alienation. The idea of surrender is based 
on the withdrawal from worldly affairs. It is a volun¬ 
tary act of the widow operating her own death and an 
effiiccment which, in other circumstances, is effected by 
actual or civil death which opens the estate of the 
deceased husband to his next heirs. Surrender is an act 
of purely personal nature and cannot be performed by 
any other person than the widow herself: Case law 
relied on. [Paras 11,12] 

Assuming, therefore, that a senior widow can act as 
guardian'for her minor co-widow, she cannot exercise 
that right in the matter of surrender of the widow's 
estate to the next reversioners. Such a surrender 
effected by her for herself and for the minor co-widow 
is void and of no effect. [Paras 11,12] 

(c) Hindu law—Alienation Widow’s estate— 

Gift by one co-widow—Validity. 

No coparcener can dispose of bis undivided inter^t 
in the coparcenary property by gift: Case law relied 
on, [Para 14] 

The same principle applies a fortiori to co-widows 
jointly holding a widow’s estate. [Para H] 

Hence although the estate of two widows who take 
their husband’s property by inheritance is one estate 
and they are, in strictest sense, coparceners that would 
not authorise one of the co-widows any more than 
a father or manager of any Hindu coparcenary to 
moke a gift of the coparcenary property unless it be 
of a small part of the estate for religious purposes! H 
M.I. A. 487 (P.C.),i?e/. [Para 13] 

(d) Hindu law — Partition — Partition between 
co-widows one of whom is minor. 

Hiodu widows are eotitled to obtaio a partitioo of 
separate portioos of their properties^ But there oaooot 
bo a vftlid agreement of partition between two oo" 
widows one of whom is a minor: Case law referred. 

[Pars U] 

(e) Limitation Act (1908), Art. 44 — **GuardiaD'' 
“ Senior co-widow, whether guardian of minof 
widow ^ Relinquishment of entire widow’s estate 
by senior widow. 

Where one of the co*widows executes ft deed of 
relinquishment of the entire widow’s estate, on behalf 
of berself and minor co widow, a suit by the mie®^ 
co-widow for a declaration that the deed was void ^ 
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against hec on the ground that the senior widow had 
no nght to relinquish, is governed by the twelve years’ 
rule of limitation as one (or ejectment of a trespasser. 
The senior widow being neither a de jura nor a da 
facto guardian of the minor co-widow, the suit does 
not fa!] under Art, 44 : Casa law reforred. [Para 14] 

XI • {’42-Com.) Limitation Act, Art. 44 

Note 2. pt. la. ’ 

(f) Conversion— Wrongful conversion—Refusal 

to produce converted property - Liability of con- 
V wrxor» 

A person who baying wrongfully converted property 
refuses to produce it so that its value may be known is 
liable for the greatest value that such an article could 
Case law referred. [Para 18] 

(g) Hindu law—Widow—Right to maintenance 
and residence — Power of Court to make provision 
in decree for possession against her. 

The matter of making some provision in the decree 
for the maiotenance and residence of a Hindu widow 
m a suit against her for possession of property in her 
hands, depends upon the discretion of the Court to be 
erercued on principles of justico and equity. 

rr .L • [Para 19] 

Lin the circumstances of the case, the Court refused 
to exercise the discretion in favour of the widow.] 
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-/. R. CoWc and D. B. Najbilc—tor Respondent 1 . 

Judgment. — This h defendant I's appeal 
from the judgment and decree of the First 
Additional District Judge, Nagpur, in civil Suit 
NO. 9.A of 1941, decided on 30-9-1942. 

[ 2 ] The case in outline ia as followa. One 
Ghanshyara died on 1-7 1935 survived by bis 
widows by name Mt. Chandrabhaga and Mt. 
Laxmi, and mother Mt. Kasubai. On 26 - 7 - 1935 , 
that is within a month of bis death, Mt. Laxmi. 
alleged to be 20 years old, executed a deed 
styled as harkatnama (a deed of reliaquishtnent) 
on her own account and as guardian for Mt. 
Chandrabhaga who was described as a minor 
aged 15 years whereby she purported to relin. 
quish the entire moveable and immovable pro. 
perty which devolved on her and her co-widow 
on the death of Ghanshyam. In the mutation 
proceedings initiated by Mt. Kasubai (Gban- 
sbyam s mother) the execution of the Farakat- 
nama was admitted by Mt. Laxmi, but contest 
was raised on behalf of Mt. Chandrabhaga. The 
proceedings ultimately terminated in an order 
passed by the Honourable the Financial Com- 
miasioner on 19-12-1941 whereby Mt. Chandra- 
bhaga’s name was ordered to be recorded as a 
proprietor of her husband’s share in mou^'a 
Dadhera. Pending those proceedings Mt. Chandru- 
bhaga on 6-94936 applied for permission to 
prosecute a suit in forma pauperis. That appli¬ 
cation was dismissed as it was found that she 
had been in posssession of ornaments of a value 
which would enable her to pay court-fees. Con- 
Bcquently, Mt. Chandrabhaga, alleging that she 
was born on 13-9-1921 instituted the suit out 
of which this appeal arises, on 13.9-1941 on pay. 
ment of full court-fees for a declaration that 
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l''(irkiUnaina dated 2G-7-1935 was void as against 
her on the ground that her co-widow ilt. Laxmi 
acting 113 her guardian had no right to relin- 
iiuish the widow’s estate, that she was neither 
(k jure nor do facto guardian, that she, having 
been lorn on LS-I-M'-UO, was herself a minor 
at the date of the i'’»irIvatnaQia and a victim of 
fraud and unduo iniliience exercised by her 
mother in-biw, Mt. K isubai, and persons in¬ 
terested in her. On these premises the plaintiff 
chinned possession of the entire property as 
desenhed in schs. A. L and c attached to the 
plaint or in the alternative half share thereof 
with mesne profits as set out in Sch. D. 

[3] As Mt Kasubai bad sold on 26-5 1939 to 
Ramji Tiikaram Kunbi two houses described in 
fc!ch. A and on 20-4 1938 to one Doraa, since de- 
ceased, some malik mokhr.a fields Kos. 41 , 
60 and 31 of Monza Agra, Tahsil Katol, Ramji 
and Doma’s legal representatives Fakirya, 
\ithoba. Gangaram and Pundlik were implead¬ 
ed in tbo suit as defendants. 


[ 4 ] Mt, Kasubai and her transferees contestet 
tho amt but Mt. Laxmi, who was impleaded a 
defendant 2 , admitted the plaintiff’s claim. Mt 
Kasubai. in resisting the plaintiff's claim, deniec 
that Mt, Laxmi was a minor when she executec 
the Farkatnama of 26.7 1935. She denied tha 
Mt. Laxmi was born on 18-12-1919 and statec 
m general terms that she was born in tho yeai 
1915. She, however, conceded that a daughtei 
oarned^ Gonri was born to Tulcaram, Mt 
Ijaxmis father. 01118-12.1919. but averred thal 
ehe ched on 23.1M920. She further denied tbal 
Alt. Uhandrabhaga was born on 13-91921 bul 
averred that she was born on 29-7-18. She ad- 
mittKl that a daughter had been born to Nam. 
dco on 13-9-1921 and maintained that she was 
act Chnndrabhaga but another girl by name 
ivawatuki. Mt. Ivasubai repudiated the allega- 
ions of fraud and undue influence in regard to 
the execution of the Farkatnama by Mt. Laxmi. 

16J Ibereal nature of the defence of Mt. 
Kasulmi can better be described in the words of 
herown written statement filed on 13 12 1941 viz 

confer! that she should 

S k . manaser.and de jure character 

document to free 

toroa,arrv""^Tl ffom temptation not 

to remarry and lead an unhealthy life. The plaintiff 

natural and dc jacto guardian of the estate, beioir the 

W nn (‘0 use the common 

JanuuaH assembled on tbo 13th day ceremony of the 
UeatbolGbaDsbyam. thuscun-idored ail the pros and 
cons and came to tbo conclusion that the title to thp 
pr''pc'‘ty should rest in defendant 1, for the proner 
tnapngement of the estate and its preservation and the 

Ihus the Tarkatnama is a bona jidc surrender bv th<» 
two widows and beinR a family arrangement is binding 
on all. ILeplamUff aud Mt. Laxmi were allowed to 


appropriate to themselves the ornaments worth abont 
Es.-5000 each.” 

Id tbe written statement she contended that Mt. 
Laxmi bad tho fullest advice from her relations; 
namely father, brother and others and that she bad 
understood the effect of executing the Farkat- 
nama. She also contended that tho Farkatnama 
was valid as having been made in lieu of ofna. 
ments worth about Es. 5000 which were given 
to each of the two widows. Mt Kasubai’s trans- 
ferees sought to support their transfers on the 
ground of legal necessity and benefit and also 
on the ground that they were bona fide pur¬ 
chasers for value. 

[C] Tbe lower Court on a careful examination 
of the evidence found that Mt. Laxmi had at- 
tained tbe age of I 8 years although the exact 
date of her birth was obscure and that Mt. 
Chandrabhaga was born on 13-9-1921 as alleged by 
the plaintiff and not on 29-7-1918 as allege^ by 
Mt. Kasubai. In view of the circumstances in 
which tbe Farkatnama came to be executed it 
held that Mt. Kasubai was not able to discharge 
the burden that lay on her of proving that Mt. 
Laxmi was acting as a free agent in executing 
the Farkatnama. It further held that the 
Farkatnama was void as against Mt. Chandra- 
bhaga (the plaintiff) for the reason that Mt. 
Laxmi was incompetent to alienate her interest 
and consequently that she was entitled to the 
whole property. On tbe point of limitation it 
held that inasmuch as the documeut was found 
to be void ab initio the suit was governed 
neither by Art. 44 nor by Art. 91, Limitation 
Act. Mt. Kasubai was made liable to pay the 
value of tbe money-lending business comprising 
mortgages, bonds, promissory notes and some 
decrees as she was found to have recovered some 
of the debts and did not render account of the 
money-lending business as a whole. 

[ 7 ] Upon this appeal, a great deal of argu¬ 
ment has been addressed on behalf of tbs appel¬ 
lant contesting every head of the judgment But 
tbe central point in the case is a simple one, 
viz: When husband's property devolves on two 
widows, one of whom is a minor, whether the 
major widow acting as a guardian for the minor 

widow can make a valid surrender of whole of 

widow s estate in favour of the next reversioner. 
While considering this question as a neat point 
of law we assume for the sake of argument thaf 
the recitals in the Farkatnama as to the ages of tbe 
two widows, that is Laxmi as 20 and Chandra* 
bbaga as 15 , were true. The point so arising has 
a two-fold aspect which requires examination < 

( 1 ) Was Mt. Laxmi competent to act as a guar* 
dian for Mt. Chandrabhaga? aud (2) Could Mt* 
Laxmi in that capacity validly surrender Mt 
Chandrabbaga’s share on the assumption that 
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Chandrabhftga had a distinct and defined share 
which could be separately dealt with ? 

[8] Guardians recognised by law are ordi- 
narily of three kinds .■ natural, testamentary or 
those appointed by Court. Mt. Laxmi was 
neither a testamentary guardian nor one ap. 
pointed by any Court. Can it bo said that she 
was a na'ural guardian? Under the Hindu law 
the guardianship of the minor vests in the sove. 
reign as parens patriate. This duty is no doubt 
delegated to the child's relations, of whom the 
father and next to him the mother would be the 
natural guardian. Any other relative cannot be a 
natural guardian but must be one deriving bis 
authority from the Court; see S. 231 p. 299, 
Mayne on Hindu Law and Usage, Ed. lo. This 
was pointed out by Sadasiva Ayyar J. in 38 
Mad H25^t p. 1126. The learned Judge on the 
authority of the previous decided cases held that 
under the Hindu law nobody else than the father 
and mother of a minor (with probable excep¬ 
tions in favour of the elder brother and the 
direct male and female ancestors of the minor) 
is entitled as a matter of natural right to be and 
to act as guardian of a minor's person and pro¬ 
perties, and that recourse must be bad to the 
Court (representing the rights of the King which 
are paramount to even the rights of the parents) 
where there is no natural guardian alive In 
that case paternal aunt was held not to be 
the natural guardian of a minor. The same 
view was taken in a. l R. 1931 Mad. 597.^ 
to] The learned counsel for the appellant con¬ 
tends that the true rule of Hindu law is that the 
guardianship belongs as of natural right to the 
near* at sapinda of the minor and that in the 
case of a widow, the relations of her deceased 
husband are entitled to be the guardian in 
preference to her paternal relations; and he 
relies on IG cal 584.^ That proposition is not 
OT»Q to any dispute as it is supported by the 
original text of the Shastras. It may be pointed 
out that m the cited case IG Cal. 634'* the minor's 
mother-in law was approved as the legal guardian 
of the minor altbough the certificate of admi- 
nistration which hod been granted to her was 
recalled on account of her advanced age which 
in^e her unfit to manege the prope*rty. On 
this view Mt. Kasubei would be the de jure 
guardian and not Mt. Laxmi, her co-widow. 
The word "guardian” as defined in the Guardians 
and Wards Act means a person having the care 
of the person of a minor or of bis property, or of 
both his person and property. Mt. Kasubai 
admitted in her pleadings that sho bad been 
managing the estate since 192G when her 
father-in-law died up to the time when her son 
attained majority and that even at the time of 
(•ha Farkatnama in 19S6 she was the manager 
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de facto. That means that both tho widowed 
’daughters-in-law are living under her caro and 
protection. It could not therefore bo said that' 
Mt. Chandrabhaga was under tho guardianship' 
of Mt. Laxmi only becauso the latter happened 
to be major. The proforence of the relations of 
the husband of a minor widow over her paternal 
relations does not confer the status of natural 
guardians on the husband’s relations. The right' 
of any of such persons to act as guardian 
depends not on their relationship through the 
husband but on his or her being appointed by 
the Court to act as guardian. In the absence of 
any natural guardian no one can be recognised 
as a legal guardian unless lie or she is appointed 
by a Court. Mt. Laxmi could not therefore 
had any legal status as the guardian of her 
minor co-widow. 

tiol Nor was she a guardian de facto as 
admittedly the property was being managed not 
by her but by Mt. Kasubai. A person isatfc facto 
guardian only when he is found to interm.'ddl 0 
with the estate of the minor for a reasonable 
length of tune: sec 51 Bom, 1040* and 55 u l. j. 
861.^ No one is a de facto guardian unless he 
looks after the property of the minor as well as 
takes care of the person of the minor. It must 
therefore be held that Mt. Laxmi was neither 
de jure nor de facto guardian of Mt Chandra- 
bhaga and any alienation, (assuming that the 
surrender under consideration is analngous to 
alienation), made by her would be void and of 
no eflect even under the Hindu law. In a.i. r, 
1938 P. c. 181** a compromise made by a guardian, 
who was neither de jure nor de facto, was set 
aside as void against the minor See also 22 
N. L. R. 5^ and I L. R ( 1 O 44 ) Nag. 698.^ 

[11] Granting for tho nonce that Mt. Laxmi 
could under the Hindu law act as a guardian 
for Mt. Chandrabhaga, the vital question is whe¬ 
ther she could exercise that right in the matter 
of surrender of the widow’s estate to the next 
reversioner. Surrender does not stand on the 
same footing as alienation. In 19 cal. 236 ,“ 42 
Mad. 623*“ and 47 Cal. 46C ** their Lordships of 
the Privy Council have had occasions to con¬ 
sider the legal character of surrender by a Hindu 
widow in favour of the next reversioners. In 
19 Cal. 233,“ it was described as a withdrawal of 
the widow’s life estate, in 42 Mad. 523*“ as a 
voluntary act of the widow operating her own 
death and an effaceinent which, in other circums¬ 
tances, is effected by actual death or by civil 
death which opened tho estate of the deceased 
husband to his next heirs. In 47 Cal. 4 G 6 ** the 
surrender was described as a complete relinquish- 
ment by the widow of all her estate. 

[12] As pointed out by their Lordships of the 
Privy Council in 42 Mad. 623,*“ surrender is nob 



Mt, Kasubai V. Mt. Chandrabhaqa 


104 Nagpur 

an alienation, but a self-effacement or civil 
death. To understand the significance of this,- 
one has to go back to the original conception 
underlying the widow’s act of surrender, ns re¬ 
flected in certain texts of the Smrities. But for 
that purpose we need not go beyond certain 
decisions in the early period of the devt-lopmenfe 
of the doctrine in the Judicial Courts : In 
1 Bouliiois 1-20,*■ [see the Indian Decisions (old 
series) 3 Supreme Court Bengal Eeports] Jack- 
SOD J. pointed out that on the occasion of a 
widow becoming Byragbi the estate at once 
descends to tho nearest heirs living at that time, 
and he referred to 2 Macuagbten’s Hindu Law, 
131, 233 and the case 12 S. D. A. 595.^^ The same 
idea occurs in lo Cal. ii02‘* at p. ii03 where 
Lartli C. J. observed as follows : 

"Wliat is usually tliertfore called a ‘surrender’ of a 
Hindu widow's estate is luorc properly a rclinquisliment 
of It ill favour cl ber bu>ij.iud‘s heirs. If slie died a 
natural death, those heirs would succeed; or if sha 
were to become a byrafiee, or otherwise die a civil 
death, the result would be tbo same. Aud as I take 
It to be clear that when ber husband died, she might, 
|if she hud so pleased, have disclaimed her estate.” 

Thus tbo idea of surrender is based on the 
withdrawal from worldly affairs W’bich brings on 
civil death and the self-effacement of the widow 
from amongst the heirs of her husband. That 
being the true nature of surrender, it apjiears to 
us impossible that a minor co-widow’s self- 
effacement or civil death or voluntary re¬ 
linquishment could be brought about by anyone 
by purporting to exercise the minor’s will That 
would be imposing self-effacement on the minor 
widow when she is incapable of exercising her 
own will. The surrender being an act of a purely 
personal nature, it is inconceivable how that act 

can be performed by any person other than tbo 
widow herself. 

[13] It is contended on behalf of the appellant 
that the surrender could well be considered a 
joint gift on the footing that the two widows 
constituted a coparcenary of which Mt. Laxmi 
was the manager. It is true, as pointed out in 
11 M. I. A. 487’^ at pp. 515, 616, that the estate 
of two widows, who take their husband’s property 
by inheritance is one estate and that they are 
m strictest sense coparceners. Bub that would 
not authorise one of the co-widows any more 
than a father or manager of any Hindu copar¬ 
cenary to make a gift of the coparcenary 
property unless it be of a small part of the 
estate for religious purposes. The surrender 
treated as a gift cannot stand for a moment for 
the obvious reason that Mt. Laxmi could not 
acting as manager or a guardian, gift away 
her minor co-widow’s share in the property; 
and if the surrender by Mt. Laxmi does not 
bind the minor widows then the surrender must 
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fail, as it does not comprise the whole of the 
widow’s estate. 

[14] It is contended that in so far as the 
co-widows had a right to partition their share, 
Mt. Laxmi's share at least must be deemed to 
have been gifted to Mt. Kasubai on the footing 
that there was a notional partition. Strong 
reliance is placed on 33 ALL. 443.^® This case on 
careful examination would be found to repel the 
appellant’s contention. In theory it would be a 
perfectly sound proposition to say that Hindu 
widows are entitled to obtain a partition of 
separate portions of their property. That propo- 
eition is supported by 11 M. I. A. 487,^® A. I. B. 
1928 P. c. 251,-^ 10 N. L. R. 51^® and A. 1. R. 1926 
Mad. 6.^^ But there is a difficulty in the appli- 
cation of that principle for the obvious reason 
that there could not be a valid agreement for 
partition between the two co-widows as one of 
them was a minor. No doubt in 30 cal. 738*° 
at p. 752, their Lordships of the Privy Council 
envisaged the possibility of a valid partition 
during the minority of one or more of the copar¬ 
ceners but it appears to be impossible when the 
coparcenary consists of only two persons one of 
whom is a minor. The adult coparcener who 
desires partition in his own interest would be 
wholly incompetent to act as a guardian for the 
minor to promote the agreement for partition 
in his OW’D interest. The decision in 33 ALL. 
443,*® was in reality based on the hypothesis of 
a valid partition between the two co widows. 
In that case both the widows, who were major, 
bad made separate gifts: one of them of her 
share in the property and the other of the entire 
property. The donees of a half share sued for 
a declaration of their right and prayed for 
partition. That prayer was granted by the High 
Court Subject to the condition that the partition 
would not affect the right of the surviving 
widow after the death of her co-widows. The 
decision proceeded on the well established prin¬ 
ciple, see i. L. R. (1938) Nag. l.-* & that a trans¬ 
feree of an undivided share of a coparcener gets 
the equitable right to ask for a partition of the 
joint property. In the present case the major 
co-widows never intended to make a gift, even 
of her own half share, and the transaction, es 
already shown above, was of a nature wholly 
distinct from an alienation, voluntary or for 
consideration. Laxmi purported to surrender 
the w'hole of the widow’s estate and there is no 
trace of any intent to make a gift of her half 
share in the surrender deed. Granting for the 
nonce that this deed is susceptible of that 
interpretation, how can there be a gift of 8® 
undivided interest in a coparcenary ? It may 
be conceded that in Bombay, Madras and the 
Central Provinces a coparcener may sell, mort- 
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gage or otherwise alienate for valne [vide I 6 
N. L. R. 131 and eases referred to therein), but 
not by way of gift. According to the Mitakehara 
law as apphed in all the Provinces, no coparce. 
ner can dispose hia undivided interest in the 
Mparoenary property by gift, see 7 Mad. 367.2* 
9 Md. 373 « a Mad. 246.2« 27 Mad. 162.2' 

803-« and 2 N. L. B. 62 ^“ at p. 53. The same 
principle must a fortiori apply to co-widows 
Ijointy holding widows’ estate. No question of 
limitation with reference to art. 44 , Limitation 
Act, can arise in the present case as Mt. Laxmi 
was neither a de jure nor a de facto guardian: 
see 88 Mad. 1125.^ 58 Mad. and a r n 

1931 Mad. 592.22 The surrender as has been 
shown above was void ab initio. The suit was 
governed by the 12 years’ rule of limitation as 
one for ejectment of a trespasser. 

[16] Both parties have attacked the findings 
of the lower Court as to the age of the two co- 
widows. The question of their ages becomes 
immaterial on the view we have taken of the 
nature of the transaction. We however put on 
the record that we accept the lower Court’s 
findings. As we heard nothing more substantial 
than what had been already presented in the 
lower OoQi't and considered by it, we think it 
unnecessary to say anything byond expressing 
our agreement with the lower .Court’s estimate 
of the evidence and the course of reasoning. 

[161 Nor need we go into the question of 
undue influence and fraud Suffice It to say 
that the circumstances in which the deed came 
to be executed by Mt. Laxmi who had just come 
of age, her position in relation to her mother- 
m.law. defendant 1 , who obtained the benefit 
aid a heavy onus on the plaintiff to dislodge 
the presumption arising against her and that 
she totally failed to discharge it. 

Cl7] The pointraised about omission to amend 

the plaint in view of the remarriage of Mt. 
Laxmi ip 1942 automatically drops out of 
consideration. Now we may turn to the ques. 
tion as to the money-lending business the 
aggregate value whereof was awarded as follows' 
Translation. Value 

totgagos Hg, 5202-6.0 

Simple money bonds '• 039019 0 

Promissory notes - 320 0 q 

Decree in civil Suit 
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fPi 1 ■ i.«. . , . 11.938-7-3. 

The plaintiff, in bee plaint, claimed possession 
of valuable securities consisting of mortgage 
deeds, bonds, and promissory notes besides a 
decree. The mortgage deeds are described in 
^Sch. A, and bonds, promissory notes and decree 
are set out in Sch. B, appended to the plaint. 


The defendant, Mt. Kasubai, in her written 
statementdid notdispute tbeexistence of the vari- 
ous valuable securities but pleaded: “As regards 
secured and unsecured debts, some of them iiave 
been realised and adjusted privately. Some 
have been couciliated through the Conciliation 
Board. Beyond this bald and elusive statement 
she kept reticent, In the witness-box, Mt. Kasu- 
bai I D. w. 14) could not explain why she did 
not take steps to recover the secured and unse¬ 
cured debts. Although she admitted that the 
repayments had been noted in the diaries she 
did not produce them as she thought it unneces¬ 
sary to do so. She was particularly aski-d about 
some of the debts but she gave evasive and 
unsatisfactory answers. It was her duty to have 
Died a complete and clear statement as to the 
outstandings in the money-lending business and 
the recoveries made by her but she failed to do 
so. She should have in any case placed the 
mstruments of obligation in the custody of the 
Court but that also she failed to do. Very early 
m the case, the plaintiff asked for the appoint, 
ment of a receiver to take charge of the whole 
^tate and administer it and she objected to it. 
Ihe lower Court, as an alternative to the 
appointment of a receiver, called on her to 
furnish security to the extent of rs. 10,000. By 
persisting in her possession of the estate, Mt. 
Kasnbai took upon herself the entire liability 
to account for the recoveries made by her. 

[18] It is urged on behalf of the defendant- 
respondent that it was the plaintiff’s duty to 
have instituted suits to recover the debts or at 
any rate to have asked for the relief of rendition 
of accounts. The plaintiff could not possibly file' 
amts against the debtors as she was resisted 
even m the mutation proceedings which termi¬ 
nated by tho Financial Commissioner’s order 
on 19-12-1941 and it was impossible for her to do 
80 after the lower Court passed the order refus- 
mg to appoint a receiver on 12-3 1942 . So long as 
the plamtifl’s right itself was under litigation, 
she could not manifestly maintain any suit and 
the moat reasonable and lawful course for her 
was to have a receiver appointed. That was all 
that she could do under the circumstances. It 
was meumbent on the defendant who was in 
possession of the instruments of obligation to take 
necessary legal steps—the more so because she 

BuccGesfullyresistedtheappointmentofareceiver. 

It was at all events imperative on her to place 

Th. of the Court. 

The a titude she took in the case cannot bo 

characterised otherwise than as perverse. She 

handed over management of the estate to her 

BOD.in.iaw, Govinda. The manner in which the 

estate was managed can well be judged from the 

fact that a village share came to be sold for 
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non-payment of arrears of land revenue. She 
sold away two bouses and some fields without 
oven the semhlaneo of any necess'ty In these 
circumstances, it would not be wrong for the 
Court to make her liable up to the full face 
value of the debts as has b. en done by the 
Court below, on the analogy of a claim for 
recovery of movealde property as contemplated 
in 0. 21 , E. 10 , Civil P. C. As the (losses- 
cion of tliese documents by Mt. Laxini was 
wrongful and shu admittedly recovered some 
amounts duo on them, she was clearly guilty of 
wrongful conversion. It was her duty to prove 
that her act did not cause loss to the plaintiff, 
not the plaintiff’s duty to show that it did. To 
sucli a case as this the rule, omnia presumuntur 
contra spobatarcm, raiist ap[>ly and it must lie 
dealt with on the principle enunciated in (1722) 

1 Strang 505.’*^ Sec Smith’s Leading Cases. 13 Ed. 
Vol. 1, p. 893 under which a person who 
having converted propei'ty refuses to produce it 
so that its exact value may be known is liable for 
the greatest value that such an article could have. 
This principle has been applied in various simi. 
lar cases; seo (l9l9) l k. B 443^* at p. 468; (l92l) 

2 K, B. 237^® and 1932 a. C. 452^® 

[19] Lastly there survives the point raised 
for the first time in appeal that in the decree 
some provision must be made for Mt. Kasuhai’s 
residence and maintenance. Reliance is placed on 
7 Bom 225®^ and 19 N. L. B. Gy'® at p. 71. That 
is a matter which depends on the discretion of 
the Court to be exercised on principle of justice 
and equity, In the present case it is strenuously 
.contended by the plaintiff that inasmuch as Mt. 
Kasubai appropriated the profits, concealed some 
property in the name of her son-in-law and 
abused her fiduciary position vis-a-vis her minor 
daughter-in law as she was, the discretionary 
power should not be exercised particularly because 
any enquiry that may be ordered Gy this Court 
may be used for hampering the execution of the 
decree obtained by the plaintiff. Even though all 
these contentions may be well-founded, they 
would not destroy Mt. Kasiibai’s right of main, 
tenance, but it appears that in the present case 
the conduct of Mt. Kasubai does not justify any 
leniency towards her. In 7 Bom. 225,®' there was a 
bona fide dispute between the adoptive mother 
and the adopted son. In 19 N. L. R 69,®® the 
plaintiff, who was allowed this concession, lost 
his claim because he was congenitally blind. The 
considerations which induced the Courts in those 
cases are not present in this case. We, therefore, 
do not feel pressed in this case to accede to the 
appellant’s belated prayer. 

[ 20 ] The result is that the appeal stands dis. 
missed with costs. 

N.S.D. 
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Narendranath Biswas — Plaintiff Applu 
cant V. Govern or.General in Council—Defen. 
dant—If} on. Applicant. 

Civil Revn. No. 133 of 104G. Decided on 12*3*1947, 
against dr-erp^ of First Civil Judge, 2Qd Class, Raipur, 
D/- 14-12 1943. 

(a) Railways Act (1890), S. 113—Ticket lost du¬ 
ring journey—Single fare recovered from passen¬ 
ger ori way—Purchase of ticket at starting station 
established—Passenger can claim refund. 

A ticket issued by a Railway Administration is an 
evidence of the contract h$iween iberailway adminis* 
tratioQ and the passenger wbereunder the form-r under* 
takes to carry the latter with due care for bis salely 
from one place to tbo other fur which the fare is paid 
and accepted. The rifthts and the liabilities under 
a contract do not terminate only bpcause the evidence 
ov One of the items of evidence of the con'ract is not 
available. The contract can be proved even otherwise 
than by the production of a ticket. When a valid con¬ 
tract between parties is established, the rights and 
liabilities under the contract must be governed by the 
general provisions of the Contract Act except to 
the extent they are affected by a special statute. Under 
the provisions of the Contract Act, the railway 
administration cannot retain to itself the c msideratioo 
of the contract received twice though by a special statute 
it may be empowered to realise it and to retain it as 
long as the first payment of consideration is not esta* 
blished. Where a passenger has lost his ticket during 
his tfrtvel and the administration realizes tne fare on 
one of the midway stations, thus realizing the fate fora 
single journey for the second time thf fare thus realised 
is witboutcoosidcration and is, on that account, liable to 
be refunded. The refusd to return the face thus rrali* 
zed from a fKina fidt but an unfortunate passenger is flo 
revolting to the sense ol natural justice that the ad* 
ministration must justify such an action on a very clear 
authority. It is difficult to believe that leaislature inten* 
ded to punish an honest pas-enuer and to permit an 
unjust enrichment to the railway administration- 

S. 113, or any other provision or principle of law does 
not entitle the railwHy administration to appropriate 
to itself what was recovered as fare on another O'xa* 
Sion for single journey, even after having been satisfi-^ 
that the passenger did pay the faro and a ticket was 
issued to binn. The section, though included in chapter 
headed “P nalties and offences" is not a penal provi* 
sion blit is evidently en-icted to avoid administrative 
difficulties which arise in practice with reference to 
persons who have no tickets with them. It is clear from 
S. 113, Railways Act, that what is datnanded 

and recovered from a paS'cnger_leaving aside the 

excess charge—is a single railway fare for the distance 
the lassenger has travelled. This is not recove'ed asa 
penalty or a fine and not even as an excess charge. R 
is recovered as a fare becau-e the passenger has not at 
the time the evidence of bis having paid the fate for 
the journey. In fact it may be said that the statutory 
obligation created by S. 113 in the matter of payment 
of fare U temporary i.e., as long as the passenger has 
not satisfied the railway administration that be bad 
paid the fare and secured a ticket. That is the plft'® 
object of S. 113 and the meaning of the language used 
m that section. A power given for administrative con¬ 
venience cannot be turned into a source of gain! 1® 
A. I. R. 1928 Nag. 30 and 13 A. I. R. 1926 Bom. 266, 

[Paras. 10,11, IS, 14 and 16) 


Appeal dismissed. 
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S. 113 (1) and (31- 

Scope - Passenger intimaiing loss of licket 
Amount to be realised as excess. 

cbre'uDSe^TlTsTiMi 

SBd 1?;!^ can be reali- 

sea from him on tbw account is mention^ff in e..k 

<.on 18) 01 .hot .ootic. Where the“S e! ba^ nS: 
fltd to the railway servant oo duty the loss of hj« t, 

without being detected by tbe rail*!^ 
officer t^be amount which can bp realised frombitnas 

/ V . ’ [Pam 8] 

lature ^ statutes-Intention of legis- 

alUthe«^»T"i-' interpretation to which 

all others are subordinate that a statute is to be esnoun- 

jnteot 13 to be gathered, as far as possible from ths 

literal meaning ol the language used by the hg'slature 
eflMt Pi-^in and u..a.,.higuous, 

iosU e Tni ^ apart from tbe noli.me o 

^ear it js not witbm the province of a Court to scan the 
wi.dom or the policy of the legislature, fo^ t ie not h 

duty of tho Court to make the law reasonable but to 

thrwopde‘ tI to the real sense of 

the words It is, on tbe other hand, equally well-esta- 

bhahed that m determining either the geneml object of 

the legislature or tho meaning of its language in anv 

m accord with convenience, reason, justice and lecal 

"V"" significance ho 

a^pted. Wherever the language of a siatute 

tm IT consiruction in one w y 

,T^nV • ^ injustice, Courts naturallv act 

J*®T ^ ^®®“it could not have Len 

intended by the legislature. T 7,? 

CascBreJerred:^ ^ 

^Vo®742 =T A.Tr‘% 26 Bom. 266 : 94 

I. 0. 742, Bhtmjt N. Dalai v. B. B. & C. I. By. Co. 

2?. N . Ouiudhufi^^iov ApplicaDl« 

P- N* Rudra^iov Noo-Applicant. 

_ Ordep.—The plaintiff has filed this civil revi. 
Sion against tbe decision of tbe Civil Judge 
oocond Claes, empowered under s. 18. C. P* 
Courts Act, dismissing his claim for' refund 
partly, 1 , e , to the’extent of Rs. 2 i -4 0 

[ 2 ) To appreciate the questions involved in 
he Bt^r^ following facts are neeussary to 


_ (b) As the train was reaching Bilaspur. an 
intermediate station between Howrah and Rai. 
pur, the next morning, the applicant found to 
his regret that his purse containing inter alia 
the tu|o railway tickets wa. stolen. The appli. 
cant thus lost the two tickets as a result of theft 
io a railway carriage. At Bilaspur. the appli. 
cant reported this fact voluntarily to the railway 
officer on duty. Tbe officer demanded and re. 

covered from the applicant Rs. 27 - 12-0 under 
tue lolloping bf^ftds: 

R9. 9 12.0 for single railway farefrom Howrah 
to Bilnspur. 

Rs. 9-12-0 for excess charge, 

Rs. 8* 4 0 for luggage. 

Rs. 27.12-0 

The applicant continued the journey by the 

same tram to Raipur where he was made to 
pay Rs. 3-8 0 i. e. 

RS M2 0 for fare from Bilaspur to Raipur. 

Rfl 112-0 for luggage. 


(a) Desirous of travelling from Howrah to 
Raipur by Bengal Nagpur Railway, now owned 
by the Don-appheant, tbe applicant paid at 
Howrah on 90 9-1948 third class single fare and 
the Railway Company issued to him a ticket 

Applicant also got his luggage 
broked at Howrah on payment and was gran- 

hi ! The applicant 

boarded the Bombay Mail, leaving Howrah in 

the afternoon of tbe Both September and travel. 

led IQ a third class compartment which, accord- 

“g to him, was not lighted during night and 
was also over-orowded. 


Rs. 3- 8-0 

(c) The applicant thereafter moved tho rail. 

way administration for refund of the amounts 

realised from him at Bilaspur and Raipur on 

the ground that he had already paid the fare 

and the charge for luggage at Howrah aud that 

the loss of tickets was due to reasons beyond 

his control. The railway administration did uot 

countenance tbe applicant’s claim and he was 

obliged to file the suit from which this revision 
arises. 

f3J It is rather surprising that the facts should 
have been denied on behalf of the non-applicant. 
The payment of fare by the plaintiff and the 
issue of tickets to him ot Howrah on 30 9-1943 
are clear from tbe counter-foil of the ticket 
issued for luggage. Tbe facts are however held 
established by the lower Court and tbe learned 
counsel for the non-applicant has not disputed 

[4] On the facts found, tbe learned Judge of 
the lower Court decreed the plaintiff .applicant’s 
claim for refund of rs. lO-O-O recovered from 
him at Bilaspur and Raipur, for luggage. The 
claim for the refund of rs. 2112-0 i.e. ii-S-O 
recovered as single railway fare from Howrah 
to Raipur and rs. 9.12-0 recovered as excess 
charge was however diam.ssed. The view taken 

IftOA te r®'’ Amount was 

legally demanded and recovered under 8 . 113 

Railways Act, and was therefore not re.' 

fundable. The decision of tbe Judicial Commis- 

sioners Court in 23 N L. R. 121 / was relied on. 

L5J Out of R8. 21 - 12.0 which were recovered 

fwm the plaintiff-applicant, rb. 9.12.0 were reali- 

8(d os excess charge. This is obviously an ille- 
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gal recovery except to the extent of Be. MO-O. 
Whore a paasenger has incurred a liability for 
excess charge under S. 113 (l), the amount which 
can bo realised from him on this account is 
raontioned in sub-s id) of that section. The 
applicaut notified to the railway servant on duty 
the loss of bis tickets voluntarily and without 
being detected by the railway officer and the 
amount which can therefore be realised from 
him ns excess charge is Hs, 1-10 0 i.e. l/6th of 
IIS. 9-12.0 otherwise payable under sub s, (l) of 
the Act. The amount of Rs. 8-2 0 realised in 
excess from the applicant was recovered illegally 
and that amount is liable to be refunded. Thus 
the applicant's claim for Rs. 6-2 0 in addition to 
Us. lO-O-o for which a decree is passed by the 
lower Court must succeed. 

19] Thu next question, i. e., about the refund 
of Its. 11.8-0 which were realised from the 
applicant at Bilaspur and Raipur by way of a 
single railway faro from Howrah to Raipur 
stands on a different footing. It depends on 
the correct appreciation of the object of s. 113 , 
Railways Act, and on its correct interpretation. 

[10] According to 8. 6C, Railways Act, a 
person desirous of travelling by a railway has to 
offer fare according to the copy of the list of the 
fares which under S. 65 a railway administration 
is obliged to exhibit at every station. On ac¬ 
ceptance of the fare the railway administration 
supplies the person with a ticket. The ticket is 
an evidence of the agreement between the rail- 
way administration and the passenger where- 
under the former undertakes to carry the latter 
with duo care for his saftey from one place to 
the other for which the fare is paid and accepted. 
Under s. 67 of the Act the liability of the railway 
administration under the contract is subject 
only to the condition that there is roonii availa¬ 
ble in the train for which the ticket is issued. In 
the present case there was a contract under 
which for consideration received at Howrah, the 
railway administration undertook to carry the 
plaintiff from Howrah to Raipur. 

[11] Under s. 69, Railways Act, the passenger 
is to present bis ticket for examination on 
requisition and to surrender it at or near the 
end of the journey. Chap ix, Railways Act, 
which begins with s. 87 is headed 'Penalties and 
Offences. Though S. 113 is one of the sections 
in that Chapter, it is clear that that section 
is not a penal provision and it merely deals 
with a situation created by an accident or a 
mishap where a passenger who was supplied 
with a ticket and was travelling lawfully has 
not, at a particular time, the ticket with him or 
was unable to present it immediately for exami- 
nation or to surrender it on requisition. The 
section no doubt empow'ers the railway officer. 


in-ebarge to demand and realise from such pas. 
senger money under two distinct heads: one, the 
excess charge mentioned in sub.s. {3) of that 
section and the other the ordinary single fare 
for the distance the passenger has travelled. 
The section is evidently enacted to avoid admi¬ 
nistrative difficulties which arise in practice 
with reference to persons who have no tickets 
with them. Section 113, Railways Act, of 1690| 
corresponds substantially to S. 31 of the former: 
Act 4 [iv] of 1879 which in its turn was based on 
English bye-laws on the subject. Section 31, as it 
stood, was held by the Calcutta High Court 
inapplicable to passengers who in fact had paid 
the fare and were supplied with tickets: vide 
12 cal. 192.^ The difficulty of proving fraud, 
even where it exists, w'as found in practice to 
be insuperable. The words ‘with him’ were 
therefore introduced in the section. The railway 
officer bad no means to ascertain the truth of 
the passenger’s representation that he had paid 
the fare and obtained a ticket. It was therefore 
found expedient to empower the officer to de¬ 
mand and realise the excess charge and rail¬ 
way fare. 


[ 12 ] The question in the case is not the lega¬ 
lity of the demand or the recovery made by the 
officer in compliance with s. 113 but the right of 
the railway administration to appropriate or to 
refuse to refund the amount recovered by way of 
fare even after being satisfied that the passenger 
did'pay the fare and a ticket was issued to him. 
In other words, the question is whether S. 113 or 
any other provision or principle of law entitle 
the railway administration to appropriate to it¬ 
self what was recovered as fare on two occasions 
for a single journey. 


[13] As already stated above, a ticket issued 
by a railway administration is merely an 67|* 
dence of a contract and the rights and the lie^* 
lities under a contract do not terminate only 
because the evidence or one of the items 
evidence of the contract is not available. The 
contract can be proved even otherwise than by 
the production of a ticket, and in this ^ 
was actually proved by the evidence furniahw 
by the counter-foil of the luggage ticket. A 
valid contract between parties being establishw 
the rights and liabilities under'the C 0 Dt^t| 
must be governed by the general provi9ieA3| 
of the Contract Act except to the exten 
they are affected by a special statute. Undtf 
the provisions of the Contract Act the raih 
way administration canqpt retain to itself tW 
consideration of the contract received twioej 
though by a special statute it may be empo*®* 


red to realise it and to retain it as long e® 


the, 


first payment of consideration is not establi®^ 
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[14] Where, as in this cage, for a single journey, 
|fare is realised twice, the fare realised on one of 
the two occasions is without consideration and 
IS on that account liable to be refunded. It is 
hmmaterial for the purpose of this case which 

'payment IS without consideration i. o., the one 

made at Howrah or at Bilagpur and Raipur, 
because there was no consideration from the 
railway administration either for the hrst pay. 
ment or for the second. The refusal to return 
the fare realized twice from a bona fide but an 
unfortunate passenger is so revolting to the sense 
of natural justice that the non-applicant must 
ijustify such an action on a very clear autho- 
rity. It IS difficult to believe that Legislature 
intended to punish an honest passenger and 

to permit an unjust enrichment to the rail. 
|Way administration. 

[15] It is a fundamental rule of interpreta- 
tion to which all others are subordinate that 
a statute is to be expounded according to the 
intent of those who made it. This intent is to be 
fiathered, as far as possible, from the literal 
.meaniug of the language used by the legislature 
and where such language is plain and unambi. 
guous, effect must be given to it apart from the 
notions of justice and expediency. When once the 
meaning 13 clear, it is not within the province of a 
Court to scan the wisdom or the policy of the legis. 
lature, for it is not the duty of the Court to make 
the law reasonable but to expound it as it stands 
according to the real sense of the words. It is. 

[on the other hand, equally well established that 

m determining either the general object of the 
legislature or the meaning of its language in 
any particular part, the meaning which appears 
to be most in accord with convenience, reason, 
justice, and legal principles should in all cases 
of doubtful significance be accepted. Wherever 
the language of a statute admits of two con. 
structiona and if the construction in one way 
would lead to obvious injustice, Courts naturally 
act upon the view that eoch a result could not 
have been intended by the legislature. These 
are welleatab ished principlea in the matter of 
construction of statutes and it is in the hght of 

these principles that one has to examine s. 113 
Railways Act. ’ 

[16] It is, to my mind, clear from s. 113 
Railways Act, that what is demanded and 
.recovered from a passenger-leaving aside the 
excess charge —13 a single railway fare for the 
distance the passenger has travelled. This is not 
recovered as a penalty or a fine and not even 
as an excess charge. It is recovered as a fare 
because the passenger has not at the time the 
evidence of hia having paid the fare for the 
jonmey. Rather than obliging the railway admi. 
miBtration to enquire if the passenger has com* 


mittfid a fraud or not. and then in the cage of 
fraud to seek out the piiasongor and (0 recover 
faro from him, the legislature empowered tlio 
railway administratiou to recover the fare leav- 
mg It to the passenger to prove Lis hona fide-i 
and to put forward bis cliiiin for refimd on 
that ground. Section li;j, .Railways Act, no 
doubt places the passenger under an obligation 
to pay the fare for the time l)eiDg, but it doc.s 
not take away his right to claim a refund and 
does not create any right in the railway admi. 
nistration to retain fare realised twice for a 
single journey. In fact, it may be said that the 
statutory obligation created by s. 113 in the 
matter of payment of fare is temporary, i, e., as 
long as the passenger has not satisfied the 
railway administration that he had paid the 
fare and secured a ticket. That, according to 
me. is the plain object of s. 113. and the mean- 
mg of the language used in that section^ More, 
over, that in my view is the only construction 
which IS most in accord with the sense of con- 
venience, justice and legal principles and should 
therefore be given effect to. A power given for 

administrative convenience cannot be turnedi 
into a source of gain. 

[ 17 ] In 23 N. L. n. 121,1 Findlay J. C. observ¬ 
ed correctly that S. ll3, Railways Act. was 
enacted to meet inconveniences that arise in 
practice and it follows that it was not meant 
for penalising an honest passenger who had 
paid his fare, These inconveniences are removed 
by empowering the railway officer to realise 
fare from the passenger, leaving it to him to 
seek his remedy against the railway admiuistra. 
tion. I do not agree with the learned Judicial Com¬ 
missioner and I say so with great respect that a 
passenger, though his grievance be just, has no 
legal remedy but the Railway Company should 
allow the refund 'ex gratia'. In 50 Bom. 215 ^ 
the earned Judges have pointed out that the 
liability to pay fare second time arises out of a 
statutory obligation under s. 113 , Railways Act. 
lhat statutory obligation is, in my opinion, dis- 
charged on the passenger’s making the payment; 
but without affecting bis right to claim a refund 
of tbftt p&yniGot on proof of fajg having alroady 
paid the fare or, in the alternative, to claim a 
refund of that payment which wag made at the 
first instance on the ground that the considera- 
tion for that payment failed. 

[ 18 ] There is no authority either in 3.113 or 
m any other provision in the Railways Act 
which empowers the railway administration to 
retain to itself the faro realised twice for a single 
journey and there is no legal principle on which 
this can be justified. In my view, the applicant 
had a right, on the proved facts of this case, to a 
refund of Ks. ll-S-O on the ground that the rail- 
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my administration realisocl from him Rs 23.0-0 
for a single journey from Howrah to R»iipur. 
In the result, the applicaiion is allowed except 
for Rs 1-10-0 which the Railway administration 
realised as excess charge under S. 113, Railways 
Act. The plaintilT's claim is, therefore, decreed 
for Rs. 29 10-0 with full costs in both Courts. 
Counsel's fees Rs. 50-0 0. ^ 

R.o.D. AppUcatio7i alloiccd. 


A. I. R. (35) 19?8 Nagpur 110 [C. N. 40.] 

Pollock and Skn JJ. 

l^ainmhhdcis Sheonarayan — Defendant 1 
—ApprIInnt V. Gowardhandas Bmdraiandas, 
Plaintiff and ethers, Defendants 2 to 4 ~~ 
Pespondenis. 

Second .\|)pfnl No. 3-)3 of 1910, Decided on -J-I-IOIG, 
from appclluie decree of Di.?trict .fudge, Ho.'jhaiigabad, 
])/■ 10-31910. 

(a) Civil P. C. (1908), 0 21, Rr. 58 and 63-Order 
partially releasing property—Claimant suing under 
R.63 Decree-holder’s rigbi to challenge tindings of 
executing Court. 

D in execution of bis decree against A, B and C at¬ 
tached a honjje as belonging to tbem. E objected on the 
ground that at a partition between .1, B and C ibe bnuso 
had been allotted to B and be bad purchH?.ed it front B. 
It was held ibat the sale was valid only to the extent of 
B’s l/3id share which was relea-ed from aitacbmeat. 
There were certain finding's in the order releasing the 
share which wore against D : (i) that B sold the 
bouse to E for consideration, and (ii) that the transac¬ 
tion was gi-nume and not b'gus. D did not 6)e a suit 
under 0. 21, R 63 to estahlisb bis right to sell B's 
share in tho bou-e. In the suit by L’under 0. 2l, 
E. 63 to establish bis title to the remuintug 2/3rd 
share in the bouse ; 

BtUl, that the order releasing B's share from attach¬ 
ment became conclusive and D could not sell that shire 
but he was not precluded from challenging the findings 
which wore the basis of the order and were mrainst 

[Par\ll] 

Annotation : (’44-Com.) Civil P. C.. 0. 21 R. 5S 
N. 23; 0. 21 R. 63 N. 16. 

(b) Registration Act (1908), S. 26-Property both 
within and without British India—Partition deed 
as to. 

Where a partition deed relating to immovable pro¬ 
perty at Hardn in Rritisb India and to immovable pro¬ 
perly outside British India in Bhopal was executed and 
registered at Bhopul bu^ was not registered at Barda 
under S. 26, it would not be etiective and operative so 
far as the property at Harda is concerned: 7 A.I.R. 1920 
Mad 763. Bel on. [Para 14] 

Annotation ; (’i5-Com.) Registration Act, S. 26 
N. 2 Pt. 1. 

(c) Registration Act (1908), S. 17 — Partition be¬ 
tween Hindu coparceners—Registration, need for— 
Hindu law- Partition. 

A partition of immovable properly between Hindu co¬ 
parceners may be made orally and is not required by 
any law to be in writing. But if there is an instrument 
eSectiDg a partition of immovable property, it falls 
under S. 17 (1) ib) and is compulsorily registrable under 
that clause and if it is not registered, it does not afiect 
immovable property comprised therein and is not ad¬ 
missible as evidence of any transaction aSecting such 


property under S. 49 except for certain limited purposes 
stated in the proviso to that section. [Para 17] 

Annotation : ('io-Com) Registration Act, 8. 17 
N. 81 Pis. 1,3. 

(d) Evidence Act (1872), S. 91—Partition between 
Hindu coparceners reduced to writing-Oral evi¬ 
dence—Adniissibility. 

Where parties to a contract agreo to substitute a writ¬ 
ten msiruunni for ao oral contract, then the ultimate 
contract is deemed to be contained in that instrument 
aloneand no oral evidence of the terms can be given 
thereafter. Hence where an oral partition between Hindu 
coparceners is reduced to writing no oral evioence is 
admissible to prove the partition: 25 A I R 1938 Nag. 
434, Hcl. on. [Paras 19,23] 

(e) Registration Act (1908), S. 17— Partition list, 
—Registration. 

Even if a partition deed is treated as a partition list 
it would still require registration, 28 A. I. R. 1941 Nag. 
209, Rd. on. [Para 23] 

Annotation : ('45-Coni) Registration Act, S. 17 
N. 81 pt. 13. 

(f) Transfer of Property Act (1882), S. 53—Frau¬ 
dulent intention-Evidence as to. 

Ttio coparceners of n joint Hindu family executed 
a partition deed at a time when the family was heavily 
indebted. No provision was made in tbe partition 
deed for payment of debts. Notwithstanding 
partition tbe parties acted as members of a joiat 
family: 

Udd, that tbe deed was not real and was fraudulent. 

[Para 25] 

Annotation : (■45-Com) T. P. Act S. 53 N. 6 Pts. 
37, 38. 

(gi Registration Act (1908), S. 58—Sale deed- 
Sub-Registrar’s endorsement of payment of con¬ 
sideration in his presence is pHma facie evidence 
that the amount was actually paid by the vendee. 

[Para 27] 

Annotation : ('45 Com) Registration Act, S. 58 N. 4. 

(h) CivilP. C. (1908), S. 100-Finding of fact- 
Genuineness of sale. 

A finding that the transaction of sale was geouioe 
and fur consideration is a finding of fact and is biodioS 
in second appeal when supported by legal evidence on 
record and not vitiated by any error of procedure. 

[Para 28] 

Annotation: {’44-Com) Civil P. C. S. 100 N. 28 
Pt. 3, N. 52. 

(i) Civil P. C. (1908), S. 100-Finding of fact- 

Fraudulent transfer—Finding that sale was not frau¬ 
dulent and was not made to defeat or delay creditors 
is one of fact and binding in second appeal in ab¬ 
sence of any vitiating circumstance—T. P- Ac| 
(1882), S. 53. [Para 30] 

Annotation : {’44 Com) Civil P. C. S. 100 N. 28 
Pt. 3 ; i’45 Com) T. P. Act S. 53, N. 22 Pt. 1. 

(j) Transfer of Property Act (1882), S. 53—Bona 
fides of transaction — Mode of appreciation 
evidence. 

The rule for the appreciation of evidence in cases In 
which the bona fides of a transaction is involved is that 
tbe facts should be considered in relation to enob oihef 
and weighed as a whole : 6 A. I. R. 1919 P. C. 6 
on. [Para 31J 

Annotation : (’4o-Com.) T. P. Act, S. 63, N. 5 
pt. 9. 

(k) Transfer of Property Act (1882), S. 53 — 
ference of one creditor to another. 

The transfer which defeats or delays creditors is 
an instrument \fbicb prefers one creditor to anotberr 



1948 


unpaid a tboujjh tbo result may be that the rt-et of thn 

pis^rs'T?:! 

(1) Evidence Act (1872). S 115 
tTed'dped."'' " 

1916 N:g“'6lX‘».“°‘ “ “ “““ “' '■ 

Where on the representation by ^ that at 

0 B c ™ «"p“S 

^ ^ be estoppod from 

ned^from^Sh/if'”™ of partition but would not he estop- 

sS“ i 

/ \ ^ . Irara 441 

»ho2 “5 - Es'oppel on 

whom bmd.ng-Representativt-Atiacbing decree- 

hoMer not repre.entatioe ol judgment, debtor. 

Where one oi the judgment dehtora A maKes certain 
representauons acting on which a person purchases 
property from the Other judcment-d^hMf Ti <ir,A .u 

der b°e'^ai‘‘f^“,““'/™r‘^ ■” "' his 

p^“;f;tTb;r^a“t':i'o^\Ts‘arrb!"‘ 

ryeseiitative o( either of ibe judgment-debtors and an 

available against tbe judgment, 
debtors o decree-bolder: 24 

, V* , [Para 45] 

(n) Transfer of Property Act (1882), S 3_Attes 

(SVs — - T P Aci 

r.™ aHe^iation by a person of a document ordinarilv 
proves no more than that the signature of an executino 
party had been attaobed toadocument in the presence ol 

"i t ‘be witnes n an, 

knowl^ge of the contents of the deed nor does it afl^t 
b'm with notice of its provisions. An attesiation may .aTe 
p^ace in circumstances which show that tbe witness did 
to act know of the contents of tbe document but no 
aoch knowledge ought to be inferred from tbe mem 
fact of alteaUtion: 9 A. I. R. 1022 P. a 20, Ref 

Annotation. - r45-Com} T P Act 8 

Pta-1, 2; 8. 41, N. 13 pta. 1. 2. ' * 

Scope.'*'""''*" Property Act (1882), S. 41 ~ 

Section 41 Is an exception to tbe ordinary rule that 

fe M^than' h?!"* "“i/? “ 
strktl, to ^ construed 

Annotation.- ('IS-Cont.) T. P. Ad, S. 

R|oir[v„“Lteotf:c!'“*^'’ - 

«. .rzrn-.Er.tai'^o'^j^rbarpX .rmr,!: 

i P'ot'^ction of Hi is ^ne 

^cumsta“ltrearh 

^^ AnnotaUon.- r46-Com.) T. P. Act. 8. 
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bad ^wo.. ,0 mak..,,atr„:Kdt 0 ™SlaTb 

b. 41 can have no application. r? .i, 

related to properties al’Bhopal and a Iro,” e nf 

the house « Harda was allotted to the share of L T\ i 
partition deed was leuistored .r rL i u ^ 

Harda and hence was u^operaiv^ ZVJri Til' 

Hnr? V ‘■epresentation by A that the 

Harda boose bad been allotied to the share nf n f 

parntion. D the son of A's sister noretaserl ,h. 

Iron, B Tbe sale deed was eaecoM bf n and ° 
attested by A and f nHiri^J* . ^ 

deed which would have di^closcd'^tbat itTa^*'^ partition 
-«b rr,.ard to tbe house foT^lm'cn'e;SL\;T" 

HeW, that It could not be said that D after tsL-'n 
reasonable care that B had power to transfer 
bou.'e had acted in -ood faith !n^ 

Sr“ “d1o“;b^e Ddr/tfo/r 

^_ Annotation._C4d.Con,.) T. V. Ael. S. 

(r) Evidence Act ( 1872 ) S 115 d 

Cases referred __ [Psra 54] 

\ C%8 v"''i **®'*'‘ ’ ^^20 SJftd. 7G3 ■ 59 

2*'fl86Qfa V. Veok.taranga Row ' 

n4' 

Co.oprativeCeu-raiBank.Jkikapur“ ''■ 

209 196*'i c 27^f 'T 
5. (-96) 23 C*a^950 :' 
/(.3^„^‘‘‘j^'‘‘’f“^v.IndarP.irshad,""^ 

6- ( dfe) 11 Luck 393 : A f R r, 

157 T p r> Oudb son* 

7' '3^1 • ' 

Hakim Lai. Wusahar Sahu v. 

N.n I IC7’, ■ 94 A. I. R. 1537 


N>R I 167 I C V« u :*■ U ‘ ' '■ R. 1937 

>»:r: 

ur«Mi,\^T™5r3Yir.9.6» ! 

JS^milg^^N^r^RV *"' ‘=t«ndrQbl,aw. ®‘' 

I. A. 16 : « Cel 334 .■ GM. P ' 

rang v M.rkaodeya Tuk.ram. ' 

I C ’as T' ^ 1937 Pat 169 • ifis 

iogVs^eial” 0™'^.“'““' “““ ’• •'■“GP- 

’iV’/72 A. I. R, 1935 Oudb 257 
18 f37W f ' Dasrath. 

laa's'Z'b'; 86 o’ 33^“L’®V n"' '• B 

'L 'ri '■ «• i«4S'm3' ml “c" 

Gopaltl Chettiar ?, Arasappa PlUai. 
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V. V. Kdhor — for Appelkut. 

Jl N. I'adhiic — for Ik-jpondcnt Ko. 1. 

Jud^mant. — This appeal arises out of a 
suit under 0 . 21, 11 . G3, Civil P. C., 19G8, filed by 
rispondent 1 Goverdluiiiclas on 2-1M034, in tbe 
Court of the First Sol-ordinate Judge, Second 
Class, Harda, for a decliinition that he was the 
owner of the house at Ilarda, which bad been 
attached by the apiellant, the Ann of Nain- 
sukbdas Shconarayan of Bombay, in execution 
of a decree dated 25.7.19f'2 in civil Suit No. 1033 
of r.'30 of tbe Bombay High Court, and that a 
2/3id share of the house was not liable to attach- 
ment and sale in execution of that decree. 

[ 2 ] In order to understand the points involv* 
ed in this appeal it is necessary to set out 
briefly a few relevant facts. The respondents 
are related, Respondent 2 Ballabbdas is tbe 
father of respondents 3 and 4, Vitbaldas and 
Bindrabandas. Respondent 1 Goverdbandas is 
the son of Ballabbdas's sister and the Arst cou¬ 
sin of Vitbaldas and Bindrabandas. 

[3] Ballabbdas and bis sons carried on busi¬ 
ness in tbe name of the Arm of Ramcbandra 
Ballabbdas at Harda and at Bhopal. They were 
indebted to a number of persons among whom 
was the Imperial Bank of India, Bhopal Branch. 
Tbe bank Aled a suit on 20-1M929 in the High 
Court at Bhopal against the Arm of Raracban- 
dra Ballabbdas for Rs. 30,430-15-0 and obtained a 
decree on 7-5 1930 for that sum with interest at 
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[ 5 ] One Gopaldas Aled a suit in the Bhopal 
High Court on 16 11-1931 against Ballabhdas 
and his sons for dissolution of partnership, for 
rendition of accounts and for a decree for what 
might be found due on such account. A preli- 
minary decree was passed on 18-3-1933. A copy 
of the judgment is lix. D-l. A Anal decree 
(ex. D-4) was passed against the defendant on 
29-7-1935 for one lac of rupees and a charge was 
created on the joint family property which was 
in tbe possession of Ballabhdas as manager of 
the joint Hindu family before an alleged parti¬ 
tion on 19-10-1929 which was declared null and 
void as against tbe plaintiff. Vitbaldas and 
Bindrabandas were however not made personally 
liable for tbe decretal amount. Ballabhdas and 
his sons were also indebted to one Kesrimal to 
tbe extent of Rs. 4000. This was admitted by 
Vitbaldas (P. W. li) in his evidence. 

[6] In execution of the decree of the Imperial 
Bank for the Arst instalment of Rs. 16,233-7-6 a 
bouse at Bhopal was sold, but the sale was set 
aside as Ballabhdas deposited Bs. 500 on 
13-3-1931, and Rs. 4500 on 16.3-1931 and Bindra¬ 
bandas deposited Es. 11.233-7-6 on 6-7-193L 
Bindrabandas had objected to the sale on tbe 
ground that the house belonged to him and that 
it was not liable to be sold in execution of the 
decree. The house was however eventually sold 
in execution of tbe decree for the second instal¬ 
ment which bad fallen due on 15-6-1981 and it 


bank rake from 22-10-1929 till realisation; the 
decretal amount was payable in two instalments, 
the Arst instalment of Rs. 15,200 on 15-11-1930, 
and tbe balance together with costs on 15-5-1931. 
In the copy of the decree (ex.d-Q) and the order- 
sheet (EX.P..19) the suit is described as Aled 
against Mr. Ramcband Ballabhdas, but it ap¬ 
pears from the pleading in tbe present case that 
the suit was against the Arm of Ramcbandra 
Ballabhdas and that the respondents Ballabhdas 
and his sons were liable for tbe decretal amount; 
vide para. 6 (a) of the written statement of de- 
feudant 1, dated 12.7.1935 and of the plaintiff’s 
written rejoinder dated iG-7-1936. Ballabhdas 
(P. ^Y. 14) in his evidence stated that his sons 
were sureties for the debts duo to the Imperial 
Bank and that their property was also sold for 
the satisfaction of the decree of the Imperial 
Bank. Bindrabandas (P. w. 13) stated that he 
paid money to the Imperial Bank in execution 
because he was a surety for his father. 

[ 4 ] The appellant, the Arm of Nainsukhdas 
Sheo Narayan of Bombay, Aled Civil Suit 
No. 1033/1930 in the High Court at Bombay on 
15-5-1930 against Ballabhdas and bis two sons and 
obtained a decree on 25-7-1932 for Rs. 11,288-15-0 
with interest at 6 p. c. p. a. from the date of the 
decree till realisation (Ex. t)-8). 


passed out of tbe family. 

[7] The decree which the appellant had 
obtained in civil Suit No. 1033 of 1930 in the 
Bombay High Court on 25-7-1932 was trans¬ 
mitted on 23-9.1932 to the District Coait. 
Hoshangabad, for execution at Harda. In exe¬ 
cution of that decree a house at Harda was 


attached as belonging to Ballabbdas andhissons. 

[8] Goverdbandas, respondent 1, objected ^ 
the attachment on the ground that he was the 
owner of the house which had fallen to the 
share of Vitbaldas at a partition between biw 
and his father Ballabhdas and brother Bindra¬ 
bandas and which Vitbaldas had sold to him 
(Goverdbandas) under a sale deed dated 90-6-1^ 
(EX. P-22) for Rs. 7000. The objection was partly 
allowed by an order dated 24-2-1934 
passed by tbe Court of the Subordinate Judge. 
Firat Class, Hoshangabad, in Miscellaneous 
Judicial case No. 9 of 1933 in which it was beW 
that Goverdbandas bad acquired merely the 
l/3rd share of Vitbaldas in tbe bouse and that the 
said share was not liable to attachment and swe- 
Thereupon Goverdbandas Aled a suit in the 
Court of the First Subordinate Judge, Seco^ 
Class, Harda, on 2-11-1934, under 0. 21. 

Civil P. C , for a declaration that be was 
owner of ihe entire house and that the 2/3rd sha 
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was not liable to attachment and sale in eseou- 
tion of the decree which the appellant had 
obtained against respondents 2 to 4 . 

[9] A revision application was filed by 
Ooverdhandas against the order dated 24-21934 
and one of us (Pollock. J.) refused to interfere 
m revision with that order in civil Revision 
NO. 29S of 1934 on 4.12.1936 (EX P.13), on the 
ground that the applicant bad another remedy 
Of a suit under 0 . 21 . R, 63, Civil P. C. 

[ 10 ] The Court of the Subordinate Judge, 
Second Class, Harda, by the decree dated 6 - 9 . 1933 * 
dismissed the suit. This decree was set aside in 
civil Appeal no. ii-a of 1938 on 15-3.1940 by the 
District Court, Hoshaugabad, and the claim of the 
plaintiff was decreed. It is against this appellate 
decree that the present appeal has been filed by 
defendant 1 . The appellant firm was originally 
represented in the lower Court by Jainarayan 
On his death on 17-5-1939 his sons were substi. 
tuted in the District Court in his place as pro. 
prietors of the firm and they represent the firm 
in this appeal. 

[u] The order dated 24-2-1934 in uiscellane- 
OU3 Judicial Case no. 9 of 1933 was also partly 
against the appellant inasmuch as the l/3rd share 
of Vithaldas in the house attached was released 
from attachment on the ground that it bad been 
purchased by the respondent Goverdhandas. 
There are certain findings in that order which 
are against the appellant. These findings are 
(i) that Vithaldas sold the house to Govecdhan- 
das for consideration and (ii) that the transae. 
tioD was genuine and not fraudulent or bogus. 

As the appellant did not file a suit under 0 . 21 
,E. 63, Civil P. C,, to establish the right of the 
firm to sell the l/3rd share of Vithaldas in the 
house in execution of the decree, the order releas¬ 
ing the share of Vithaldas from attachment has 
become conclusive and it is not open to the 
appellant to sell that share in execution. The 
lappellants, however, are not precluded from 
challenging the findings which were the basis of 
the order but are bound to displace those find¬ 
ings which were against the firm. 

[12] The first question for decision in this 
appeal is whether the house in suit was allotted to 
the share of Vithaldas at a partition between him 
and his father Ballabhdaa and brother Bindra- 
bandas. A partition deed (ex. p.29) was executed 
by Ballabhdas and his sons at Bhopal on lO-io- 
1929 and it was registered there on 21-10-1929. 
Under the deed the family estate was divided 
into three shares •. Ballabhdas woe given property 
wined at Rs. 46 . 170 , Vithaldas and Bindra- 
bandas were each given property valued at 
Bb. 1 , 11 , 178 . 

Cl8l The family also carried on bosinees at 
Harda and the stook-in-trade of the shop there 
1946 N/15 & 16 
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ms valued at rs. us.soc and was divided l,alt 

eal m ti!!. Ciudrabandas 

each getting property valued at Rs. 59303 a 

allotted to the share of Vithaldas. No mention 

was made of the debts payable by tLo family to 

others nor was any provision made in the deed 
ior their payment. 

[14] The partition deed dated 10.10.1929 wasl 
registered at Bhopal on 21-10 1929 but was not 
registerea at Harda where it could have beeni 
registered under s. 2 G. Registration Act, 1903 As’ 
the house in dispute was situate at Harda. it was! 
necessary that the partition deed should have' 
been registered there, and as it was not done, the' 
partition deed was not effective and operative' 

so far as the allotoeut of the bouse to Vithaldas' 
an toe partition was concerned. 

tl 5 ) The law has been summarised thus in 
paragraph 278, p, 228 of Halsbury’s Laws of 
England, vol, 6 (Hailsham Edition); 

is 

be in tbe form required by English Jaw.’ ^ ^ 

^ ‘‘ P' '"'“•'is C. J. laid 

down the dtclmi in these terms: 

..nP registration is commilsorv 

under tlie Act are enumerated in S. 17. and the^eileeh 
of failure to register nro to be found in S 49 

has sumcioallj manitestsd il, inlonlln ,h., “ “ 

[ 17 ] A partition of immovable propertvi 
between co-parceners may be made orally and 
IS not required by any law to be in writing. But 
If there 13 an instrument effecting a partition of 
immovable property, it falls under s. 17 ( 1 ) (b) 
Registration Act and is compulsorily remstrablfl 
under that clause and if it is not SS it 
does not affect any immovable property com priid 
therein and is not admissible as evidence of any 

Registration Act except for certain limited 

purposes stated in the proviso to the section 

which not be set out as they are not 
material for tbe case. 

[18] We hold that the deed of partition dated 
19-10.1929 did not affect tbe house at Harda and 
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was not admissible in evidence to prove that the 
house was allotted to the share of Vithaldas at a 
partition between him and bis father, Ballabh. 
das and brother Cindrabandas. 

[19] As the partition between Ballabhdas and 
bis sons was reduced to writiujf, no oral evidence 
wasadmiasiblo to prove the partition. Goverdhan- 
clas in his plaint stated that there was a parti¬ 
tion prior to the execution of the partition deed 
on 19-10-1929 (Ex. r.29) lilt did not state the 
date when it was made, and it does not appear 
that bo relied on any oral partition. Defendant 1, 
the firm of Nainsukhdas Sheonarcyan, denied 
the partition and pleaded in the alternative that 
it was fraudulent as it was made to defeat or 
delay the creditors of defendants 2 to 4. The 
plaintiff did not state even in his rejoinder the 
date of the partition previous to 19-10-1929. 

[ 20 ] Issues 2 and 3 (a) and (b) relate to the 
partition deed, dated 19-10-1929. The plaintiff 
did not object in the lower Court to the frame 
of the issues and did not contend that an issue 
should have been framed regarding an oral parti¬ 
tion prior to 19-10-1929. 

[ 21 ] Defendants 2 to 4 in their evidence stated 
that there was an oral partition between them 
a month previous to 19-10-1929 and lists were 
drawn up thus showing the allotment of property 
to the share of each of them. To the same effect 
is the evidence of Goverdhandas, (P. w. is), an 
attesting witness to the partition deed dated 
19.10.19-29, who was then working as a cashier- 
under Ballabhdas (defendant 2 ) in the firm of 
Ramkrishna Hemraj at Bhopal. Munshi Ragh- 
bar (P. w. 12), a pleader, was also an attesting 
witness and stated that be drafted the partition 
deed on the basis of the lists but he did not 
remember the date of the lists. He does not 
state that an oral partition between defendants 2 
to 4 was made in his presence a month previous 
to the execution of the partition deed on 19 - 10 - 

1929. 

[ 22 ] There was no pleading in the suit or in 
the objection case to the effect that there was 
an oral partition a month before the execution 
of tlie partition deed on 19-10-1929. The lists 
which were alleged to have been drawn up at 
the time of the oral partition have not been 
filed in the case and they were not mentioned 
in the deed of partition dated 19-10-1929 (ex.p.29) 
or in the pleadings of the plaintiff. If there had 
been an oral partition as stated by the witness, 
there would have been a recital to that effect in 
the partition deed. There is no such mention 
of a prior oral partition in the partition deed. 

[23] No reason has been assigned why a parti¬ 
tion deed was executed on 19-10-1929 if an oral 
partition had taken place a month before. In 
I. L. B. (1938) Nag, 604,^ it was held that where 


Gowardhandas i. I. R. 

parties to a contract agree to substitute a written 
instrument for an oral contract, then the ultimate 
contract is deemed to be contained in that instru¬ 
ment alone and no oral evidence of its terms 
can be given thereafter. The plaintiff in his 
replication suggested that the partition deed 
might be treated as a partition list, but even if 
it is so treated it would still require registration: 
vide I. L. R. {1942} Nag. 73*. 

[24] The lower appellate Court was not im¬ 
pressed with the oral evidence adduced by the 
plaintiff and found that even if oral evidence 
were admissible, it was insufficient to prove that 
the bouse in suit fell to the share of Vithaldas 
at a partition between him and his father 
Ballabhdas and brother Bindrabandas. No error 
or defect in procedure had been pointed out 
which might possibly have produced error or 
defect in the decision. In the absence of any 
vitiating circumstance the finding of fact arrived 
at by the lower appellate Court is binding in 
second appeal. 

[25] The lower appellate Court did not give 
any finding whether the partition made on 
10-10-1920 was fraudulent. The trial Court found 
that the partition was not real and was a device 
to embarrass the creditors of Ballabhdas and bis 
sons, In our opinion, the finding is correct. The 
partition deed was executed on 19.10-1929, at a 
time when Ballabhdas and his sons were heavily 
indebted. The details of their indebtedness have 
already been stated in paras. 3 to 5 of our judg¬ 
ment and need not be restated. No provision 
was made in the partition deed for the payment 
of debts. Ballabhdas and his sons stated in their 
evidence that there was a private understanding 
at the time of partition that the two brothers 
were to pay the debt due by their Harda shop to 
defendant 1 and that their father was to pay the 
debt due by their Bhopal shop to the Imperial 
Bank, Bhopal. Ballabhdas did not pay the debt 
due to the Imperial Bank, as be was bound to 
do in accordance with the private understanding 
and the property at Bhopal allotted to the share 
of Bindrabandas was sold in execution of the 
decree of the Bank. In order to save the pro¬ 
perty of Bindrabandas, Vithaldas sold his house 
at Harda to Goverdhandas and the negotiation 
for the sale of the house was conducted by theit 
father with Goverdhandas at Hyderabad. 
Ballabhdas also raised money on pledge of the 
ornaments of Bindrabandas. Notwithstanding!^ 
alleged partition, Ballabhdas and his sons acted 
as members of a joint family. In the suit which 
Gopaldas had filed against defendants 2 to 4 
the partition was declared null and void ^ 
against the plaintiff: vide Ex. D-l, judgmenj. 
dated 18-3-1933: Our oonolusions regarding 
tion may be thus summarised ; (l) The partition 
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m^e onn9.l0.i929 was not real apd was fran 
ddent. ( 2 ) The partition deed dated 19 . 10-1929 
was inadmissible m evidence to prove that the 
house at Harda fell to the share of Vithaldas at 
a partition between him and big fafchpr Roi 
labhdas and brother Bindrabandas. { 3 ) No oral 
evidence was admissible to prove that the house 
at Harda was allotted to the share of Vithaldnq 
at a partition. (4) The evidence adduced in the 

to the share 0 VithaWas, (s) The house in =uit 
remained joint propsiiy of BaUabhdas and his 

ther the tranaaotion embodied in the sale-deed 
dated 0.5.1931 (E., P.2S) was genuine and foi cof 
eideration (Their Lordships considered the e°”' 

i-udBm™i n" ““fse of their 

ludgment observed as follows): 

[27] The Sub.Registrar, Harda, made an en 
dorsement on the sale-deed that its. 7000 the 
consideraUon of the sale-deed, was paid in his 

maKr's'V',"‘ “> 

1908, a SuKEegistrar has to end”^^ oreveJy 
document presented for registration the payment 
of money made in his presence in referenc“ to 

>nenine?Tn ft “ tte facts 

ran ha™ ‘te endorsements referred to in 

elidn ooontred ns therein mentioned. The 
ondoraement by the Sub.Eegistrar of the nav 
[ment of consideration of the sale.deed in his pre 
,senc6 IS prima facie evidence that the amount 

'to VithaH ^ '’“'j “'P PlPiPtiff 

to Vithaldas -.vide 23 cal. 950 ' at p, 954,11 Luck 

93« and 13 Luck 466', (After further oonaidS 

'fta . finding of the appeUate Court that 
the transaction of sale was genuine and tor con 

by 1 BaTevidenr“^“® “ ““PPP'‘®<i 

y legal evidence on record, is not vitiated bv 

,any error of procedure and is binding on ua 

genuine and for consideration. 

[29] The third question is whether the sale 

8nh„ i- 9 i- The Court of the 

Subordinate Judge, let Class, Hoshangabad in 

the ot^ieotiou case held that the sale was nl^ 

‘be Bale of the LZe wa 

deL^ 1 . «i residential hoose of 

defendants 2 to 4 at Bhopal. 

sale waa 
tbe creditors™ 

* fl to 4. The lower appellate Court 
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imm 

lo w l.r. 68 for tho appreciation of ovidencf^ 
|n a case where the bona lidos of a tra JS 
■s involved. The rule stated by thL S 

sTouId'be^ “'‘^^ssary that the faits 

should be considered in relation to each other 

and wei^ghed ns a whole. (Their Lordships consi 

dered the facts and evidence and in the^cour-e 

of the discussion observed as follows: 

[32] In 43 cal. 521® it was held by their Lord 
ships of the Judicial Committee ■ 

Other, but an iDstrumeot whfrh !r.m to an- 

tbe creditors for the beuefit nf property from 

must not retain atnefit o. b 
creditor, and leave aiioll.er unp,”dd'' ^ ““ 

This decision was followed and applied in n 
series of cases some of which may be Cntiolrl 

laZ 'P ''■**‘Pb no consideration of {he 

prevout a debtor paying some creditors in full 
and leaving others unpaid although the result 
may be that the rest of the assets will bo insuffi 

Luck, 655.‘' (Their Lordships ™?f„Zd''ttedif 

cussion on facts and proceeded) 

f: Srtei r ^TedT 

cold in execution of the Imperial Bank, BhopaT 

intereat'did Gtvrdtn“daZaZ“‘“ " 

aale deed dated 30-5-1931 (Ex!^TL)''°r)Td 
a^mre merely the i/srf share of Vdhaldl, ® 

‘=s:r »• 

SfcSiSsSr:- 
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[36] The Court of the Subordicate Judge, 1 st 
Class, IIosliaQgabad, iu the objection case held 
that Govcrdhaudas acquired the l/;Jrd interest of 
Vithaldas in the house and released that share 
as not liable to attachment and sale in execu¬ 
tion of the decree of defendant 1 against defen¬ 
dants 2 to i. Goverdbaudas thereupon filed a 
suit undDi’ 0 . 21, R. G3, Civil P. C. for a decla. 
ration that ho v:a3 the owner of the house and 
that the 2/:3rd share also was not liable to attach¬ 
ment and sale in execution of the decree. 

[37] The Court of the Subordinate Judge, 2nd 
Class, Ilarda, in the title suit held that the plea 
of estoppel which tbo plaintiff might have against 
defendants 2 and 4 was not available against 
defendant 1, that S. -it, T. P, Act had no appli. 
cation, and that the plaintiff acquired merely 
the l/3rd share of Vithaldas in the bouse and not 
the entire house and was consequently not 
entitled to the declaration claimed. 

[38] On appeal the Court of the District Judge, 
Jloshangabad, held that the plea of estoppel 
which was available to the plaintiff against 
defendants 2 and 4 was also available against 
defendant l, that the purchase of the plaintiff 
was protected under S, 41, T. P. Act, that the 
plaintiff was the full owner of the house, and 
that tbo 2/3i'd share of Ballabhdas and Bindra- 
baiidas was also not liable to attachment and 
sale in execution of the decree of defendant 1 
against defendants 2 to 4, 

[3D] The lower Courts reached opposite con- 
elusions on estoppel and on the applicability 
of S. 41, T. P. Act to the case. The question in 
second appeal is which view is correct. In i. a. 
sup. Vol. 40^^ at p. 43, their Lordships of the 
Judicial Committee observed: 

‘ It is a principle of natural equity, which must bo 
universally applicable, that where one man allows 
another to hold himself as the owner of an estate, and 
a third person purchases it for value from the apparent 
owner in the belief that he is the real owner, tlie man 
who so allows the other to bold himself out shall not 
be permittsd lo recover upon his secret title unless he 
can overthrow that of the purchaser by showing, either 
that he had direct notice, or something which amounts 
to constructive notice, of the real title, or that there 
existed circumstances which ought to have put him 
upon an enquiry that, if prosecuted, would have led 
to a discovery of it, ’ 

[40] The above rule is now embodied in S. 41, 
T, P. Act which is in these terms: 

'Where, with the consent, express or implied, of the 
persons interested in immovable property, a person is 
the ostensible owner of snch property and transfers 
the same for oonsideration, the transfer shall not be 
voidable on the ground that the transferor was not 
authorised lo make it: 

Provided that the transferee, after taking reasonable 
care to asoertain that the transferor bad power to 
make the transfer, has acted in good faith.' 

[41] The lower appellate Court in reaching 
the oonoluaion that S. 41 of the Act was applic- 


able overlooked the proviso in that section. 
There is no reference to the proviso in the judg. 
ment of the lower appellate Court and there 
is no discussion of the question whether Gover. 
dhandas, after taking reasonable care to ascer. 
tain that Vithaldas had power to make the 
transfer, had acted in good faith. 

[42] There were two stages in the case which 
led to the execution of the sale-deed, firstly 
there was a negotiation for sale of the house ty 
Ballabhdas with Goverdbandas at Hyderabad, 
and secondly there was the execution of the 
sale-deed at Harda. At the time of the negotia¬ 
tion for sale of the house, Goverdbandas was 
informed by Ballabhdas that the bouse at Harda 
had been allotted to the share of Vithaldas in 
a partition in 1D20. Goverdbandas admits that 
be bad not seen the deed of partition dated 
19-10-1929 {ExhibitP.29)anddidnotask Ballabh¬ 
das to show him the deed showing the allot¬ 
ment of the bouse to the share of Vithaldas. If 
he had seen the partition deed, be would have 
found that it was not registered at Harda and 
it was inoperative to affect immovable property 
situate there, or to prove that the house at 
Harda was allotted to the share of Vithaldas. 
The fact that Ballabhdas was negotiating for the 
sale of the house which had fallen to the share 
of Vithaldas was a circumstance which should 
have led Goverdbandas to inquire why Ballabh¬ 
das was negotiating on behalf of Vithaldas. 

[43] Ballabhdas also tried to raise money from 
Goverdbandas on pledge of ornaments belonging 
to Bindrabandas. This was another additional 
circumstance which should have led Goverdhan- 
das to be more circumspect in the matter. Noth- 
ing was settled at the time of the negotiation M 
regards the persons who were to execute the 
sale-deed. Goverdbandas stated in his evidence. 

“I sent my munim Jasraj to Harda with 
willi instructions that be should make enquiries abo 
the Harda house and purchase the same for the 
not exceeding Rs. 7,000 and purchase the same u 

was eatisfied.I gave further 

make proper enquiries and have the document 
executed according to the law of the place wd ^7 
the amount. I further instructed him to get 
meut executed in the presence of defendants 21® ^ 
that there should be no trouble in the future « 
defendants 2 to 4." , 

The only representation that was 
Ballabhdas was that the house at Hard® 
fallen to the share of Vithaldas at a partih^ 
That is a fact as it was so recorded in the dew 
of partition. 

[44] The question whether the partition ^ 
effective in the absence of registration at 

was a question of law. In order to operate 
an estoppel the representation must be of 
fact and not on a matter of law: IS N. Ii* ^ 
100.^* Ballabhdas was estopped from denying t®® 




im 


fMlum of partition but was not estopped from 

chal engiDg the efifectiveness of the partition for 

want of registration. Bindrabandas was not 

present at Secunderabad at the time of the 

negotiation and no estoppel could arise as 

against him for any representation that Balia. 
Dhdas might have made. 

[ 45 ] Estoppels under s. 115, Evidence Act, 
are by the very terms of the section not con. 
fined to the parties but extend to their represen. 
tatives. The appellant firm had a decree against 
defendants 2 to i and was executing it against 
them It was not claiming under them but 
was c aiming adversely to them and cannot be 
aam to be a representative of either of the 
judgment-debtors and an estoppel which might 
be available against Ballabhdas would not 
operate as against the appellant firm. 

[463 The sale-deed was executed at Harda. 
uoverdhandas was not present at the time of 
the execution of the sale-deed but was represent¬ 
ed by hi3 munim Jasraj who arranged for the 
execution of the sale deed. Jasraj is dead and 
he has not been examined as a witness. There 
13 no evidence to provo whether be made anv 

rd executed 

by Ballabhdas (Vithaldas?) alone. 

[ 47 ] As already found in a previous para, 
graph, the house at Harda remained the joint 
property of the defendants notwithstanding the 
deed of partition dated 19 . 10 .1929 because it was 
not registered at Harda. Ballabhdas (Vithaldas 
had thus a 13rd share of the house and was 
entitled to sell that share. 

[48] In the sale deed dated ao-S-losi (Ex. p. 
22) there is a recital that the house at Harda 
had fallen to the share of Vithaldas under the par. 
tition deed dated 19-10.1929 between defendants 
2 to 4. A perusal of the partition deed would 

^ DU ^*^9 registered 

at Jihopal and was not registered at Harda. If 

Jasraj had made enquiries he would have found 
that the deed had not been registered at Harda 
and that for want of registration at Harda the 
deed was inoperative and Vithaldas was not 
entitled to transfer the entire house to Gover- 
dhandas In bis evidence Govordhandas had 
not stated what enquiry Jasraj bad made in 
order to find out whether Vithaldas had power 
to make the transfer. 

[49] The attestation by a person'ofadocument 

ordinarily proves no more than that the aigna. 
ture of an exwuting party had been attached to 
ft document in the presence of a witness and it 
does not involve the witness in any knowledge 
of the contents of the deed nor a affect him 
with notice of its provisions. An attestation 
may take place in circumstances which show 
that the witness did in fact know of the contents 
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of the document but no such knowledge oin-ht 
to be inferred from (he mere fact of attestatio”): 
vide 18 N. L. R. 1.^6 

[50] The evidence of defendants 2 to i shows 

that the attestation by Ballalhd.-is and Dindra- 

bandas was with full knowledge of the contents 

ot the solo deed dated 30.5-1931. The circum- 

stances in the case also indicate that the attesta. 

tion by Lallabbdas or Bindrabandas must have 

been with knowledge of the contents of the sale 

deed and that it was made in order to assure 

Jasraj that they had no objection to the exeeu. 

tioii of the sale deed by Vithaldas. That how. 

ever would not clothe Vithaldas with power to 

transfer the entire house to Goverdhandas. It 

cannot be said in this ease that Goveidbandas 

or his agent Jasraj, after taking reasonable care 

0 ascertain that Vithaldas had power to make 

the transfer had acted in good faith, and there. 

tore the condition in the proviso to S, 41 , T. P. 

Act, was not fulfilled. The transfer was thus 

operative only to the extent of the l/3rd share 

which vithaldas had, notwithstanding that he 

purported to transfer the entire bouse to Gover- 
dbandas. 

[ 01 ] Section 41 , T. P. Act, is an exception to 
e ordinary rule that a transferor cannot con- 
vey a greater title to the transferee than he 
himBelf has and has to be construed strictly, 
ihe^ lower appellate Court relied on 15 pat, 

for the conclusion it 
reached. In neither of these cases was the ques¬ 
tion of the applicability of s. 41 , T. P. Act, 
involved. The cases cannot also be quoted as autbo. 
rities for the proposition that an estoppel which 
might be available to a transferee as against the 
transferor is also available against the attaching 
creditors of (he transferor. In the Patna case^® 
the decision was based on estoppel under s. 115 . 
Evidence Act. There a co-sbarcr mortgaged 
certain house alleging it to be his self-acquisi. 
tion and the other co-sharers stood by and, 
being aware of the contents, attested the docu. 
ment, and the mortgagee on this representation 
advanced the lone and in execution of a decree 
on the basis of the mortgages purchased the 
mortgaged property. He was resisted at the time 
of delivery of possession by persons who claimed 
to have purchased in execution of a money 
decree against the co-abarers of the mortgagor 

and under a sale deed executed by them. The 
mortgagee brought the present suit in ejectment. 

It was held that the attesting co-sharers and 
Ue purchasers of their interest were estopped 
from challenging the title of the' mortgagee 
auction.purchaser. The dispute was between the 
title of he two purchasers. The principle under- 
lying the decision is that a purchaser of the 
interest of a debtor whether by private aliena. 
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tion or by auction sale is bound by the estoppel 
which is available against his transferor. The 
position of the attaching creditor was not con¬ 
sidered and it was not held that the attaching 
creditor is also bound by the estoppel which 
might operate as against his judgment-debtor. 

[52] Goverdhandas should have instructed 
bis mimim Jasraj to get the sale deed executed 
by defenda)its 2 to i because be ought to have 
realised from the negotiation which Ballabhdas 
had with him regarding the sale of the house 
at Harda aud the pledge of the ornaments, that 
Ballabhdas was acting as a manager on behalf 
of himself and bis sons. Instead of giving spe¬ 
cific instructions ho left the matter to his munim 
Jaaraj, In the absence of the evidence of Jasraj 
it is not possible to know the reason why be got 
the sale deed executed by Vithaldas alone and 
bad tho attestation made by Ballabhdas and 
Bindrabandas. A reasoualdo enquiry by a pru¬ 
dent person would have disclosed that Vithaldas 
had no power to transfer beyond his l/3rd share 
and if bo took tho sale deed from Vithaldas for 
more than his share tho sale deed was not 
binding so far as the interest of other co-sharers 
who had not joined in the execution of tho sale 
deed was concerned. 

[53] In the Lahore (Lucknow?) ease,it was 

held that the persons who had attested the agree- 

mentwitb knowledge of the contents thereof were 

estopped from setting up a title adversely to the 

person to whom the representation was made 

and who had altered bis position to his detri- 

ment on the faith of that representation. In that 

case also the question of the attaching creditor 

was not considered and it was not decided how 

far estoppel against a person is available not 

against the person making the representation 

or the person deriving a title from him but 

claiming adversely to the person making repre- 
eentation. 


[54] Goverdhandas has not stated that Vitl 
das was an ostensible owner in possession 
the house at Harda with the consent of Bal 
bbdas and Bindrabandas. Nor has bo sta 
that the consideration was paid to Vithah 
because he acted on the faith of the rep 
seutatiou that Vithaldas was the full own 
goverdhandas was no stranger to defendant 

to 4 and it cannot be said that he was mis 

to his detriment because of the representati 
made by Ballabhdas to him. • 

[ 55 ] The learned counsel for the plaint 
respondent, Seth Goverdhandas relied on 
Lab. 783^8 support of bis contention tl 
S. 41, T. P. Act, was applicable. Thakurd 
claiming to be an adoped son of one Ba 
Mai, mortgaged on 23.10.1920 certain propei 
in favour of Damodac Das for rs. 4000, I 


mortgage deed was attested by his natural 
brother Sbori Lai. The mortgagee obtained a 
final decree for sale on 14.8-1934. On 3.12-1984 
Shori Lai filed a suit for a declaration that he 
was entitled to a half share of the property of 
Bagh Mai under the terms of a will dated 
23-1-1903 and that be bad attested the mortgage 
deed without the knowledge of the will or that 
he had a half interest under the will. It was 
held that the object of S, 41, T. P. Act, is to 
protect a hona fide transferee for good consider¬ 
ation who has made proper enquiries, from 
being prejudiced by the conduct, however in- 
nocent, of the real owner in allowing the World 
at large to think that someone else is the 
owner of the property and that it wasim- 
material that the attestation was made in igno¬ 
rance of bis rights. The suit of Shori Lai was 
dismissed as barred under s. 115, Evidence Act, 

1^56] The learned counsel for Goverdhandas 
relied on A. i. R. 1940 Mad. 523*® and submit, 
ted that the question whether a person has taken 
reasonable care to ascertain that his transferor 
had ix)wer to make the transfer, so as to get 
the protection of s. 41, is one of fact and has 
to be decided with reference to the circumstances 
of each case. This is undoubtedly true but in 
this case the finding of the lower appellate Court 
is vitiated as it has overlooked the proviso to 
S. 41, T. P. Act, and has not considered the 
question whether Goverdhandas, after taking 
reasonable care to ascertain that Vithaldas bad 
power to make the transfer, bad acted in good 
faith. In the absence of such a finding, S. 41 
of tho Act had no application. Neither S. 115, 
Evidence Act, nor s. 41 , T. P. Act, has any 
application to the case. We accordingly hold 
that Goverdhandas merely acquired l/3rd in¬ 
terest of Vithaldas in the bouse under the 
deed dated 30.5-1931 and is not entitled to a 
declaration that tho 2/3rd share of Ballabhdas 
and Bindrabandas in the house is not hable to 
attachment and sale in execution of a decree 
of defendant 1 against defendants 2 to 4. 

[57] The appeal is allowed. The decree of 
the lower appellate Court is reversed and that 
of the trial Court dismissing the suit of the 
plaintiff is restored. Respondent 1 will bear the 
costs of defendant i in all the Courts. 

G.N. Appeal allowed- 


A. I. R, ( 35 ) 1948 Nagpur 118 [C. 

Mangalmurti, J. 

Biharilal KunjUal — Appellant v. 
Anjirabai — Bespondent. 

Second Appeal No. 239 of 1943. Decided on 
1947, from appellate decree of Addl. Dist. Judge, Bai* 
pur, D/. 12.12-1942. 
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T allachment of goods—DamaRes 

.-!:;c;c,fitixr.ss 

*£■£',« a: lac'srrs 

wrong person, a stranger, in execution. PrLf of malice 

arty rain?" ? ^ ^'-“Ser not a 

pa«y to a suit, ig taken m execution. rpara 51 

Hence >.here A obtains a decree aga’^nst U and in 

oSrr property belongi g 

either ^Ik * proving 

^ther absence of reasonable and probable cause or 

maltco in fact : 17 Cal. 436 (P.C.}: 11 A I R iQP i 

Bang. 302 and 3 Bom. 74. ijlf. on. [Paral 5 and 7] 

Cases referred : 

A- • 5 Sar. 472 (P. C) 
Boy V. Hursukh Das. ' ’ 

(N S)!U 1^2 : 7 L. T. 

y Bang. 302: 

Rowther.* v. S. M. Kadersa 

4. (’78) 3 Bom. 74, Goma Mahad v. Gokaldas. 

R* f?. iiau—for Appellant. 

•R. J . BJiave —for Respondent. 

Judgment — This appeal arises out of a 
suit for damages for wrongful attachment 
of the tonga and pony of the plaintiff.respon. 
dent in execution of the decree obtained against 
a husband by the defondant-appel- 

[ 2 ] There is a concurrent finding of the two 
lower Courts that the tonga belongs to the 
plaintiff and the learned counsel for the defen. 
dant.appellant has shown no good ground for 
interfering with that finding. 

[3] The law on the question of wrongful ese. 
cution of process against property is laid down 
hy their Lordships of the Privy Council in 17 

cal. 43C‘ at p. 442: 

"The summary proceeding under S. 278 was taken 
by the respondent for the purpose of getting the release 
oI an attachment issued in a suit to which he was not a 
party; and It does not appear to their Lordships that 
in order to entitle him to recover full indemnity for the 

wrongfulattachraCQt of his goods, the respondent IB bound 

to allege and prove that the appellants resisted his 
application maliciously, and without probable cause. 

■The .pp,"a„l, mainly relied upon the Eoslish case 
m 1 H. & C. 6212 which was cited as an authorilv 

® judgment-creditor is not 
responsible for the consequences of a sale, under a iudi- 
eia order, of goods illegally taken in execution in S 

faction of his debt. 1 n. & C. 6212 wonld have been 
an authority of importance bad the law of execution 
been the same in India as m England, but there is in 
that respect no analogy between the two eystems. In 
England tbe execution of a decree for money is entrust¬ 
ed to tbe Sheriff, an officer who is bound to use his 
own dasoretion, and is directly responsible to those 

m erested ffir the Illegal seizure of goods wh^ do not 

belong to the judgment-debtor. la India warrants for 

wtion of the creditor, who is bound to specify the pro- 
perty which be desires to attach, and its estimated 
value. In the present case, by the terms of the perwana^ 

no discretion was allowed to tbe officer ofConrtSrenard 
to the selection of the goods which be attached; hisISly 
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in the respondents promises which were pointed out 

by the appellants. The illc-al 'attachmoil 1! ik^ 
resident's jute on let 

nLloL'ibfe' nk'’ ■ ^'ecanio immediately 

r^ponsihle n law. and the litigation and delay and 

co^quont depreciation of the jute, being the natural 

consequences of their unlawful act. their 

Lordships are of opinion that the liability which they 

belli ‘estimated at the valtiZo^ 

the goods upon the day of the attachment." 

[4] This Privy Council caso was followed in 

2 Rang, 181 wherein a bad brought a suit 

against B and obtained an order for the attach. 

niont before judgment of goods belonging to c. 

and it was held that this was a case in which 

a trespass to tbe goods having been committed 

by A, c had a cause of action against a and 

was entiHed to recover from him damages with. 

out proving either an absence of reasonable aud 

probable cause or malice in fact. 

[5] The law has been well summarized in 
Ratanlal and Dhirajlal’a Law of Torts. Edn 13 
(1943), at pp. 207 to 209 : 

or'i^-kL-i/° “ he acts innocently 

0 m ^takenly or inadvertently, if by his or his agent's 

JL? fakes the 

person, a stranger, in execution; 

taksn i^ cSS ‘ 

[6] It was, however, contended by llie learned 
counsel for the appellant that the attachment was 
not wrongful. I am unable to agree with him. 
iho poperty belonged to tbe plaintiff Anjeerabai. 
and it was attached in execution of a decree of 
another person, viz., her husband. She had a 
right against all the worll to possess it, and that 
egal right was violated by the dofendant.appci. 

Jant by attaching the property. Ratanlal and 
Dbirajlal in their Law of Torts, Edn. 13 ( 1943 ), 
say afc pp. 4 and 5 : 

U wrongful act or omission 

13 its prejudicial effect on the legal right of anotli-r. ... 

.... J.very infringement of a private right denotes 

Iks been committed, which is 

V omission, or for- 

Dearance, a has resulted/* 

[ 7 ] Damages have therefore been richty 
awarded to the plaintiff. The decision of the 
Uiurt of first appeal is hereby upheld and this 
appeal is dismissed with costs. 

Appeal dismissed. 


A. I. R. (35) 1958 Nagpup 119 [C. N. 42.] 

Doranik J, 

Chunnialal - Plaintijf - Applicant y. 
Deoram and another -Defendants — 
Non-appheants. 

Civil Revn. No. 86 of 1945. Decided on 9-7-1946 
to revise order of Dist. Judge, Nimar, D/- 10-M945 ' 

(a) Civil P. C. (1908). 0. 6. R. 17-Real questions 
in controvcrsy-Such questions are those on which 
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issues are framed—Amendment involving complete 
change of front in deience cannot ordinarily be 
allowed-Lambardar suing for possession of abadi 
site on ground that transferor had non-transferable 
licence therein — Defendant admitting this in trial 
Court — In appeal defendant raising new question 
by ameridment that transferor was proprietor of 
site—Amendment held ought not to be allowed. 

No doubt a Court Las very wide powers of allowing 
amendnienl lait amoDdmcDts will be allowed only for 
Ujc pinpc e of dcltniiiiting the real questions in con* 
tfOver.-y between the parties, 'The real questions in 
controversy aro those on whiLU i.-siics arc framed in 
the trial Court. [Paia 9] 

Ordinarily, under law, a Court will not al ow an 
araendment which involves a complete change of front 
in the defence, dust as a plaint cannot be allowed to 
be ainruded so ns to introduce a new and iocousisteDt 
cause fd nelinn whi(.’h would change the nature of the 
Eiiif, fo al *'0 the defence cannot be allowed (o be altered 
so as to introduce a different set of circumstances 
inconsistent with tlie ciicunistances pleaded ib begin 

[haras 0 and 9] 

\\here, therefore, in a suit by the lambardar for 
po-seseion of an aladi site on ilie ground that tbe 
defcndants*trRnsferors bad a non-transferable licence in 
respect of the same and tbe defendants could not 
acquire Uic site without the consent of tbe plaintiQ, it 
was admitted in the trial Court that the transferors 
were mere liconcets of the abudi, but the defendants 
by their amendment wanted to raise for the first time 
in appeal a m w questiou of controversy, vi^., that the 
transferors were proprietors and therefore Lad trans¬ 
ferable interest in the site: 

Held, that tbe plea that tbe transferors were owners 
was inconsi.-tent with the pica that they were licencees 
and the aniendmont sought for being in the nature of 
a complete change of front in the defence ought not to 
be allowed .Ul A.I.IU 194J Lab. 319 (F. B.) and 9 A.I.R. 
1022 1. C. 2.19, Bel ?n\ 21 A. I. K. 1937 P. C. 42: 27 

n?'. All. 293 

L’ Disiing.-, 27 A. I. R. 

1910 Nag, 8, Ref. [Paras S and 7] 

Annotation : (’41-Com.) C, P, C.. 0. G R. 17, N 4 
pt. 1; N, 11 pt, 11; N, 13 pt. 12. 

(b) Civil P C. (1908). S. 115-Order allowing 
amendment-Deiendant failing in trial Court and 
also m appeal virtually-Appellate Court allowing 
defendant to make out new case by amendment — 
Order is revisable. 

Where the order of the appellate Coarl gives liberty 
to the defendants to make out a new case by amend- 
meut after ihey have failed in the trial Court and alter 

wJi is revis¬ 

able by the High Court m revision : 18 Kag. L. E. 30, 

^ * ** ro 1 

0 . G"iT'n N ’ 

Co$es rc/eryed 

^^3 : 31 A. I. R. 1944 
Lab p: 215 1. C 305 (F.B). Zabur Dinv. Jatal Din. 
•i- 1^1) 48 Cal. 832 : 9 A. I. R. 1922 P. C. 249 : 48 
J A. 214: G3 I, C. 914 (P.C,), Ma Sbwe Mya v. 
Maung JIo Hnaung. 

3. (’37) 24 A. I. R. 1937 P. C. 42 : 16 Pat. 149 : 1G8 
f- C. 649, Eamdban Puri v. Laohmi Naraiu. 

4. (‘40) 27 A. I. E 1940 Lab. 201 : 188 I. C. 60S. Har 
Dial V. Gucuditta Ram. 

5. (’41) 28 A. I. R. 1941 All. 298 : I. L. R. (1941) 
All. 558 : 195 I. C. 758, Mt. Mohrl Kunwar v. Keshri 
Chandra. 

6 . (’38) 25 A. 1. R. 1938 Rang. 461 : 1933 Ran" L R 
521 : 180 I. C. 519, Niemeyer v. E. M. Mamoofi. 


7. (’39) 1939 N. h. J. 525 : 27 A. I. R. 1940 Nag. 8 : 

188 I. C. 23, Badridas Lai Chand v. Baja Pratabgir. 

8. (-22) 18 Nag, L. R. 30 : 9 A. I. R. 1922 Nag. 84 : 

611. C. 534, Siugbai Rajilal v. Kanhai. 

B. S. Dabif — for Applicant. 

1*. r. Jal'atdar — for Non-Applicants, 

Order.—Tbe plaintiff-applicant brought a 
suit fur possession of an abadi site on the 
ground that tbe defendants transferors had a 
non-transferable licence in respect of the same 
and tbe defendants could not acquire tbe site 
without the consent of tbe plaintiff lambardar. 
The deff-nce wa.s that tbe plaintiff’s consent as 
lambardar was obtained, and in the alternative 
it was pleaded that as the defendants were co- 
sharers in tbe village no consent was required 
and that S. 200, C. P. Land Revenue Act did 
not apply for a transfer in favour of a co-sharer. 

[2] The trial Court negatived both tbe defences 
and decreed tbe plaintiff’s claim. The defendants 
appealed and again urged tbe same twodefences. 
The lower appellate Court in its decision nega¬ 
tived the two defences. During the hearing of 
the appeal an application was filed by tbe defen. 
dants for permission to amend tbe defence and 
to withdraw the pleas that were raised in the 
trial Court. The lower appellate Court permitted 
the defendants to withdraw the pleas taken in 
the trial Court and to set up a defence tbit the 
transferors were owners of the house prior to 
the first settlement and therefore not licencees 
but proprietors and as such were entitled to 
transfer the site without reference to the Umhflr. 
dar. As this involved a fresh trial the case was 
remanded to the trial Court. The plaintiff-appli¬ 
cant feeling himself aggrieved by this decision 
comes up in revision. 

[3] His main contention is that tbe lower 
appellate Court had no jurisdiction to allow the 
defendants leave to amend the written statement 
as tbe amendment converted the defence into 
another of a different and inconsistent char¬ 
acter. It was argued in the lower appellate Court 
and here also by the learned counsel appearing 
for the non-applicants that they pleaded in the 
Court below that 8. 203, C. P. Land Revenue Act 
was not applicable to the facts of the present 
case, tbat therefore, when they are stating that 
the transferors W’ere tbe owmers before 1865 they 
are only pleading that S. 20S, C. P. Land Reve¬ 
nue Act is not applicable to the facts of the 
case, and tbat they were not raising any incon¬ 
sistent defence, but adding one more ground to 
their defence tbat S. 203, C. P. Land Revenue 
Act was not applicable. 

[4] Reading the written statement of the 
defendants in the Court below I find that they 
pleaded that s. 203, Land Revenue Act was not 
applicable as it was a transfer in favour of co- 
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sharers. It was thus a very specific plea, and if 
t^hey now want to say that it is not applicable 
because of different circumstances altogether, they 
are raising a new defence. It is not only a now 
defence but an inconsistent one. It is rightly 
urged before me on behalf of the applicant that 
at the stage of the pleadings in the trial Court 
the fact that the transferors were licencees in the 
abadi and had no interest which could be trans¬ 
ferred without reference to the lambardar was 
not disputed, and that it was therefore that it 
was pleaded that the consent of the lambardar 
was obtained and the transfer made and that it 
was pleaded in the alternative that when a transfer 
was made to co-sharers no consent was required 
as there was.an agreement to that effect between 

parties at the time of the imperfect partition. 
What is tried to be introduced by the amend- 
nient is a statement that the transferors had a 
transferable interest as they owned a site before 
the settlement of 1865. Admittedly this plea was 
not raised when the defendants went to trial in 
the trial Court. 

^ [6l This is a new plea, and it is stated in the 
application for amendment that the defendants 
were not aware of this circumstance when they 
made their pleadings in the Court below and 
fchey, therefore, wanted an opportunity to make 
that pleading at the stage of the appeal. The 
plea that the defendants-transferors were owners 
is inconsistent with the plea that they were 
licencees. Ordinarily, under a law, Court will 
not allow such an amendment as it involves a 
complete change of front in the defence. Mulla 
at p. 699 of his Civil Procedure Code, Edn. li, 
has referred to English and Indian cases on the 
point and has pointed out that the Court will 
not allow an amendment that will involve a 
complete change of front in the defence: see also 
I. L. R. (1914) Lab. 443=A. 1 . R. 1944 Lah, 319,‘ 
where it was laid down that no doubt in a sense 
an appeal is a continuation of a suit but that 
this is only in a limited sense, and that it does 
not, however, mean that the rights which could 
bo pleaded and enforced before a suit was finally 
adjudicated by the first Court, could be pleaded 
as of right for the first time during the pendency 
of the appeal. 

[G] Their Lordships of the Privy Council in 
48 cal. 8332 at p. 836. stated dealing with the 
case of an amendment that 

*i amendment must be enjoyed and 

should always be liberally exetcieed. but nonetheless 
DO ^wer has yet bwn given to enable one distinct 
cause of action to be sobslituted for another, nor to 
change, by means of amendment, the subject-matter of 

tU6 suits. 

[7] The amendment sought for being in the 
nature of a complete change of front in the 
'aefenoe ought not to be allowed. The lower 


Nagpur 121 


appellate Court in allowing the amendment 
relied upon A. i. r. 1937 P. c. 42 .^ That case has 
no application to the facts of the present case. 
That wag a case in which a statement was made 
in the trial Court, and the case was tried on the 
basis of that statement, but there was no regular 
application for amendment, and what was sta- 
ted by the High Court was that the plaintiff 
should be permitted to amend and proceed with 
the case regularly. In the present case no plea 
was advanced in the trial Court that the trans. 
ferors were the owners of the property and there- 
fore could transfer. 

[8j Another case relied on by the lower 
appellate Court is A. i. r. 1040 Lab. 201^ where 
there w-as a more technical defect in the plead¬ 
ing and that was allowed to be amended, a. i. r. 
1941 All. 293^ and A. I. R. 1939 Rang, 46l“ which 
are the other two cases referred to by the Judge 
are also beside the point. ^ 

[ 9 ] In 1939 N. L. 3. 525^ an amendment which 
introduced a new plea, distinct and inconsistent 
with the original plea, was not permitted to bo 
raided. It is true that the Court has very vide 
powers of allowing amendment, but amendments 
will bo allowed only for the purpose of deter-' 
mining the real questions in controversy be- 
tween the partios. Tbereal questions in coutro. 
versy between the parties are those on which 
issues are framed in the trial Court. It was 
admitted in tbo trial Court that the transferors 
were mere licencees of the abadi. The defen¬ 
dants by their amendment wanted to raise for 
the first time in appeal a new question of con- 
troveray, viz., that the transferors wero proprio- 
tors. Just as a plaint cannot be allowed to be 
amended so as to introduce a new and inconsis- 
tent cause of action which would change the 
I'ature of tho suit, so also the defence cannot be 
allowed to be altered so as to introduce a differ, 
eat get of circumstances inconsistent with the 
circumstances pleaded to begin with. 

[ 10 ] It Wus contended on behalf of the non- 
applicants that m where amendment was 
allowed no revision lay and therefore tbero 
should bo no interference. I have pointed out that 
the (]ourt in this particular case has acted with- 
out jurisdiction in allowing tbo amendment of 
tbo nature indicated in the judgment. A ques. 
^on of jurisdiction is involved. In any case, the 
Court has acted illegally and irregularly in 
allowing amendment at this stage. In 18 Nag, 

L. R. 30 it was laid down that the object of 

^ 1 ' ? enable a 

plamtiff, after be has failed to conduct bis suit 

with projxir care and diRgence and after his 

vntneases have failed to support his case, to 

obtain an opportunity of commencing the trial 

afresh in order to avoid the result of his pre 
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viou9 misconduct of the case and so to prejudice 
the opposite party, and that the High Court can 
revise an order allowing a plaintiff to withdraw 
from a suit with liberty to institute a fresh suit. 
The present case is of a similar nature. It gives 
liberty to the defendants to make out a new 
case after they had failed in the trial Court and 
after they had virtually failed in appeal on the 
case as made out in the trial Court. Such an 
order is certainly revisable by this Court in 
revision. 

[ii] I allow the application for revision with 
costs and decline to permit amendment of the 
pleadings by the defendants. As the appeal as filed 
before the lower appellate Court on the pleas 
raised in the trial Court failed as stated by the 
lower appellate Court itself, and as no argument 
was advanced before me to show that that deci¬ 
sion was wrong the decree of the trial Court bold¬ 
ing the plaintiff entitled to take possession of the 
site is confirmed. Counsel’s fee Es. 25 . 

V. E. Uevhion allowed. 


A. I. R. (35) 1948 Nagpur 122 [C.'N.^43.] 

Hidatatullah J. 


Deoman Bhagwan—Appellant v. Atmaram 
Bnryahhan—Itcspondcnt. 

Second Appei’.l No. 12 of 1014, Decided on 11-2-1947, 
against the judgment and decree of 3rd Add). Dist. 
Judge, Akolu.D/- 19*11-1943. 

(a) Civil P.C. (1908), Sch, 3. Para. 11-Sale with¬ 
out sanction of Collector — Validity. 

A pcc.^on, of v.'boie property the Collector has assum¬ 
ed management under Sch. 3, is incompetent to 
transfer that property without the sanction of the 
Collector under Sch. 3, Para. 11, and hence a sale 
made without such sanction is invalid. [Para 4] 

Annotation : {’44-Com.) C. P. C.. Sch. 3, Para. 11, 
N. 1, pt. 2. 

(b) Transfer of Properly Act (1882), S. 43 — Sale 
without sanction under Sch. 3. Para. 11, Civil 

known to vendee ^ Vendor 5f estopped 
invalidity ol sale - Evidence Act 

US/2), S. 115. 

Xhere can be no estoppel ag^in^t a statute, nor can 
estoppol anso if the (rue facts are koowu to the party 
pleading the estoppel. Thus, ^\’here a person executes a 
nale deed oo the fraudulent representation that he has 
obtauiev therequislto sanction of the Collector under 

i.cl). 3, 1 ara. 11, but the true fact that do such sane* 
tion IS obtiiined is known to the vendee, oo questioo of 
estoppel woujd arise either under S- 43, T. P. Act or 
under S. 115, Evidence Act and the vendor would be 
entitled to plead the invalidity of the sale: 4 A I R 
1917 Nag. 215 (F. 30 A. I. R. 1943 P. C, 29] 

[Para 5] 

Annotation : (’45-Com.) T. P. Act,S. 43 N. 4, pt. 2 
and N. 7, pt. 7. ^ ' 

(c) Civil P. C. (1908), S. 100 - Finding of fact 
record of. 


Since findings of fact by the lower appellate Court an 
to be treated as final they should be clearly stated 
leaving no room for doubt or difference: 30 A I E 
P.C. 24, Feu. ■ 


Cases referred*:— 

1. (’43) 30 A. I. E. 1943 P. C. 29 : 18 Luck. 130 :1.1 
E. (1943) Ear. P. C. 19 : 70 L A. 1: 206 I. C. 457 
(P. C.), Raja Mohan Manucha v. Manzoor Ahmad. 

2. (’17) 13 N. L. R. 130 : 4 A. I. R. 1917 Nag. 216: 42 
I. C, 200 (F. B.), Mt. Salu Bai v, Bajat Khan, 

3. (’IS) 14 N. L. R. 181: 5 A. I. R. 1918 P. C. 168: 
46 Cal. 183: 4-5 I. A. 219: 48 I. C. 312 (P. C.), 
Gauri'hankar Bulmukuud v. Chinnumiya. 

4. (’12) 36 Bom. 510 : 16 I. C. 570, Uangoiram Vithn* 
ram v. Bakubai. 

5. (’43) 30 A. I. R. 1943 P. C. 24 :1. L. R. (1943) 1 
Cal. 372 :1. L. R. (1943) Kar. P. C. 39 : 70 I. A. 18 : 
206 I. C. 266 (P. C.), Ramlal v. Dhirendra Nath. 

T. P. Nath — for Appellant. 

M. D. Khandckar and M. B. Mahajan 

— for Respondent. 

Judgment,—This is a second appeal against 
the judgment and decree of Mr. N. H. Mujum- 
dar, Third Additional District Judge, Akola, in 
Civil Appeal No. 79.A of 1943 decided on 19-11- 
1943. 

[2] The suit from which'this appeal arises 
was filed by the respondent, Atmaram Maratha, 
for possession of field survey No. 48 having an 
area of 14.23 acres, situated in mouza Nandkhed, 
taluq and pargana Balapur in the Akola district 
in Berar. The case of the plaintiff (respondent 
in this matter) was that defendant 1, Deoman 
(appellant here) had fraudulently got from him 
a sale-deed (Ex.D-S) in respect of this field on32-6- 
1935 on a promise to pay Es. 1200as consideration 
for the sale, that this Deoman did not pay the con* 
sideratioD and that the plaintiff-respondent was, 
therefore, entitled to get the holding in dispute 
back from him. Mesne profits were also claimed 
for the period of occupation by defendant 1, 
Deoman. The plaintiff also pleaded that at the 
time of tbo sale the property was under the 
management of the Collector under sch. 3, Civil P- 
C., and that the transaction, therefore, wasvoid. 

[3] The trial Court found in favour oj 
the defendant-appellant and the judgment and 
decree of that Court were reversed in the lower 
appellate Court. The learned Judge of the first 
appellate Court held that out of the total con- 
sideration Rs. 731 which were agreed to be paid 
to one Hari Tukaram, had not been paid- 
finding cannot now be challenged. He also held 
that no question of estoppel arises nor did S. 

T. P. Act, apply to this case. 

[4] Mr. T. P. Naik. on behalf of the appellanj 
relies upon the judgment in A. I. R. 1943 P.O. ® 
and contends that s. 43 , T. P. Act, covers this 
case because the plaintiff made a false represen* 
tation to the vendee that permission to sell 
disputed field had been obtained from the Cob 
lector. It is now admitted by both the plaintiff 
and the defendant that prior to the 
permission of the Collector as required by p®** 

11 of sch, 8, Civil P, C., was not obtain 
ed. The sale must, therefore, be held to W* 
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invalid beoause the vendor i\'a 3 incompetent to 
transfer the property without such sanction The 

earned counsel for the appellant, however, wishes 

to make one reservation that the sale should not 
be entirely ignored because if there was a false 
representation made by the vendor then he 
should be estopped from setting up his own fraud 
to save his property. His contention is that in 
A. I. R. 1943 P. c. 29^ their Lordships of the 
Privy Council did not say that the incom. 
petency which arises under para, ii is a general 
incompetency because in that case a personal 
covenant contained in the self-same docu- 
njent was enforced against the transferor. It is 
obvious that there were two separate contracts 
one in relation to the property and the other 
quite independent of it and, their Lordships 
of the Privy CouncU held that portion of the 
contract enforceable which had nothing to do 
with the mcompetency arising under the Civil 
Procedure Code. Under para, ii the judgment 
debtor whose property is under the Collector’s 
management is precluded from dealing with that 
property without the Collector’s permission. But 
he 13 free to enter into any other contract which 
18 independent of the property. The contract 
which their Lordships were considering was 
capable of being divided into two parts one part 
being bad because it offended against Sch. 3 and 
the other perfectly valid and binding because it 
bad nothing to do with the property in respect 

judgment-debtor was under a dis- 
ability being merely a personal covenant to 
mscharge the debt. No such question arises in 
this case and the case relied upon by the learned 
advocate appearing on behalf of the appellant 
does not apply. 

[6] This case is on all fours with an earlier 
case reported in 13 N. L. r. lao^ in which the 
applicability of S. 43, T. P. Act. 1882. to similar 
circumstances was negatived by a Full Bench of 
this Court. That case was approved in 14 n l R 
I8i8 by their Lordebipa of the Privy Council'who 
expressly overruled 8G Bom. 610* which was cited 
to me and which seems to be the sheet-anchor 
of the appellant 8 case. In view of the clear state, 
meat o the law by the Full Bench and approy. 
cd by thoir Lordships of the Privy Council it is 
unnecessary to determine whether any repre. 
sentation was made and if so whether the appel* 
lant himself knew the true facts. Even on the 
ground of estoppel the appellant would have no 
jcase because the evidence clearly shows that be 
was not only aware that sanction of the Collector 
was needed but that such danction had not been 
obtained. There can be no estoppel against a 
statute nor can an estoppel arise if the true facts 
were known to the appellant. The evidence and 

the finding of the first appellate Court is that both 
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sides at the time of the execution of the sale-deedi 
knew that the field specified in the plaint was 
under the Collector’s management and that no 
permission had been taken. Thus if a question 
of estoppel whether contained in s. .J 3 , T. P. Act 
or S. 115. Evidence Act be allowed to be raised 
the plaintiff’s case would fail on the evideuce in 
the case. The learned Judge of the Court of 
appeal below bas not given a clear finding as to 

the knowledge of the appellant but that seems 
to bo the conclusion which be reached on thei 

evidence of the case. I may point out for his 
benefit that a finding of fact has to bo clearly 
stated leaving no room for doubt or difference, 
and I quote with respect the observations of 

their Lordships of the Privy Council in A i r 

1943 P. 0. 24.® 

Smeo fintliugs of fact by tho lower appellate Coiut 
arc to be tceated as final they slioulcl at least bo clear 
and specific—not ambiguous or inferential." 

On a complete examination of the evidence in 
this case I find that the conclusion reached by the 
learned Judge of the first appellate Court as to 
the knowledge of the appellant about want of 
sanction and the necessity for that sanction is 
correct. The appellant, therefore, was correctly 
adjudged as having got no title from the said 
sale-deed and the appeal must inevitably fail. 

The appeal is dismissed with costs on the appel. 
lant. 

Appeal dismissed. 

A. I. R. (35) 1958 Nagpur 123 [G. N. 4-1] 
IIlDAYATULLAH J. 

Suhhankhan Eamjankhan — Defendant 2 
—Appellant v. Lalkhan Uaji Umarkhan 

llaintiff and another, Defendant _ Bes 

■pondents. 

Second Appeal Ko. 5C2 of 1943, Decided on 12-12- 
1J40, from judgment and decree of 3rd Addl. Dist 
Judge, Akola, D/- 20-6-1943. 

(a) Contract Act (1872). S. 128 _ Liability oE 
surety when arises. ^ 

^ A contract of guuranteo must be construed stcictlv 
m favour of tbo surety. 30 A. I. R. 1913 Bom. 213 

01t« fPi* *11 

Under S. 128 tbo liability of a surety co¬ 
extensive with ibal of tbe principal debtor unless it is 
olberwise provided for by tbo contract. Tbo contract of 
guarantee bas, therefore, to bo construed to find out 
tbo exact point of time when the liability of tbo suretv 
arises. In some cases it may bo that tho Purelv’s 
liability may begin simultaneously with liability of tbo 
person guaranteed. But it often happens that the 

^ "hen the liability 

^ arises The question depends on the 
terms of the con ract of guarantee by which tho surety 
has bound himself: 0 A. I. R. 1919 Cal. 636, lisl. on.^ 

mi- [Piira 4] 

Where tbo liability arises only on the happening of 

/in “‘°“hy happened : 211. n 

437 (All.) ; 1937 All. L. J. 1265 ; (1918) 2 K B 
»d4.17 a. I. a. 1930 Cl. 17, a/. ' 
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(b) Civil P. C. (1908). 0. 34, Rr. 1 and 6-Suit on 
mortgage — Surety for payment oi deliciency aris¬ 
ing on sale of mortgaged property also joined — 
Conditional decree for balance if can be passed 
against him—Contract Act (1872), S. 128. 

In n suit on moitgago. though a surety for the mort¬ 
gagor who lias contracted to make good the deficit 
which may be found duo on sale of the mortgaged pro¬ 
perty, is a nocj.ssary party by virtue of S- 91, T. P. Act 
read with 0. 84, K. 1 no conditional decree for the 
balance can be passed against the surety. The reason 
is that tbi' liability of the surt-ty would arise only if 
tbc mnitgiigcil property i.s found insuilicient to repay 
the dei(t. Such a claim for relief against the surety 
would b^- premature. [Paras 5, 7 and 9] 

Annotation : (’44 Com.) C. P. C,, 0, 34, 11. 1, N. 6, 
pt. j;0. 34, R. 6.N. 6. 

Coses refcrreil :— 

1. ('43) 45 Bom. L. E. 510 : 30 A. I. R. 19-43 Bom. 
•243 : I. L. R. (194.3) Bom. 636 : 209 I. C. 161. Pan- 
naji Dcvicbuiul v. Basappa Virappa. 

2, ('10) 53 I. C. 999 : 0 A. I. K. I9l9 Cal. 636, Charu 
Chandra v. L. Faithful. 

3, (’17) 44 Cal. 078 ; 5 A. I. E. 1918 Cal. 707: 39 
I, C. 705, Brojendro Kissoro v. Hindustan Co-opera¬ 
tive Insurance Society, Limited. 

4. ('131 11 A. L, J. 689 : 21 I. C. 437, Kirkpatrick v. 
Chet Ram, 

5. (’37) 1937 A, Jj. .J, 1265, Radhakisan Das v. Ajodhi- 
ya Das. 

6, (1916) 2 K, B. 833 : 88 L. J. K, B. 85 : 119 L, T. 
727, Bradford Old Bank Ltd, v. Sutcliff. 

7, (’30) 57 Cal, 764 ; 17 A. I. R. 1930 Cal. 17 : 126 
I. C. 138, C. L. Pliillips v. A. K. Mitchell. 

8. {'•20) 47 Cal, 370 : 5 A, I. R. 1918 P. C. 159 : 49 
I. C. 620 (P. C.), Jeuna Bhaii v. Patmeshwav Nara- 
yan. 

9, (’32) 36 C. W. N. 709 : 19 A. I. R. 1932 Cal. 775 : 
o9 Csl, 1314 ; 140 I. C. 788, Fala Krista Pal v. 
-Mginnath, 

10. (’28) 15 A. I. R. 1928 Lab. 653 : 111 I, C. 808, 
Ralia Ram v. Hiralal. 

A. V. Khare—ior Appellant. 

A. Ahned~{ot Respondent 1. 

Judgment —This is a second appeal against 
the judgment and decree of Mr. N. H. Mujum- 
dar, Third Additional District Judge, Akola, in 

Transfer civil Appeal No. 53.A of 1943, decided 
on 26-6-1943, 

[ 2 ] The suit was on the footing of a mort¬ 
gage bond and the present appellant having 
stood surety for the repayment of the amount 
was joined as a party and against him relief 
was claimed that in case the sale of the pro¬ 
perty did not satisfy the debt, the balance 
should be ordered to be recovered from the 
surety. The trial Court passed a conditional 
decree and in so far as it affects the surety the 
wording of this decree in the appellate Court is; 

In default the property described on the reverse 
shall be sold and in case the mortgaged house is sold 
and the sale proceeds do not fully satisfy the-decree, the 
balance due shall be recovered from defendant 2 . " 

The contract of guarantee is incorporated in 
a mortgage bond, dated 14.11.1925. This mort¬ 
gage bond is Ex. p-i. It was simple mortgage 
and according to the covenants the mortgage 


debt was to be paid on or before 29.11.1927. The 
plaintiff (respondent 1 in this matter), brought 
this suit against the mortgagor and the surety 
(appellant before me) on 24-11-1939. The claim 
against the mortgagor was decreed, and it was 
also ordered as shown above that if the mort¬ 
gaged property was found insufficient to repay 
the decretal amount the balance was recover- 
able froin the surety. 

[3j Before taking up the two arguments 
urged before me on behalf of the appellant it 
is necessary to reproduce the material part of 
the mortgage bond which deals with the contract 
of guarantee. It reads thus: 

“In case the moitgaged property passes to others 
because of any body's rights in any way being found 
to the property mortgiged by the debtor, I will pay 
your amount mentioned above with sbarti (penal or 
conditional) interest. I further agree that I myeelf will 
personally make good tbo whole of the deficit also that 
may be found on the sale of the mortgaged property 


It was argued that the suit against the surety- 
appellant should have been brought within 
six years from the date of default, namely, 
29-11-1927. It was also argued that the suit was 
premature inasmuch as this surety had agreed 
to make good the deficit found after the sale 
of the hypothecated property. These two argu- 
ments are destructive of each other. In view 
of what I hold on the second argument it i3 
not necessary to consider the first. 

[4] A contract of guarantee must be con¬ 
strued strictly in favour of the surety. This is 
settled law: see 45 Bom. L. R. 510.^ Farther, 
under s. 128 , Contract Act the liability of a 
surety is co-extensive with that of the principal 
debtor unless it is otherwise provided for by 
the contract. The contract of guarantee has, 
therefore, to bo construed to find out the exact 
point of time when the liability of the surety 
arises. In some cases it may be that the surety fl 
liability may begin simultaneously with the 
liability of the person guaranteed. But there 
are eases in which this may not happen. It was 
held in 531. C. 999^ at p. 1000 as under: 

“The liability of’a surety does not necessarily in ajl 
cases arise sinmltaneously with that of the pripcipal. 
It often happens that the remedy against the princip^ 
is barred when the liability of the surety arises. Tbe 
question depends on the terms of the contract of 
guarantee by which the surety has bound himself." 

If there is no stipulation to the contrary the 
liability of the surety arises at once: see 
Cal. 978® at p. 990. It has been held in a 
number of cases that where the liability 
only on the happening of a contingency tb® 
surety is not liable on his contract until that 
contingency has actually happened: 5^5 U A-D-J* 
689 ■* 1937 A. L. J. 1265 (1918) 2 K. B. 833® at 

pp. 840, 843 and 67 Cal. 764.' 
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[6] In the present ease the agreement was 
that the surety was to make good the deficit 
which may be found, due on the sale of the 
mortgaged property. The surety is entitled to 
say that the plaintiff must take action against 
the mortgaged property before he can claim any 
relief against bim. This is borne out by the 
cases which have been cited above in which 
the claim was held to be premature. In my 
opinion, therefore, the claim of the plaintiff 
(respondent l in this matter) againstHhe surety- 
appellant is premature. 

[Gl It was argued that under s. 9 i, T. P. Act 
the surety for the payment of the mortgage 
debt or any part thereof is entitled to institute 
a suit for redemption and may redeem the 
mortgaged property and that under o. 34 , r. i, 
Civil P. C. the plaintiff has to join in a suit 
for foreclosure or sale all persons having an 
interest either in the mortgage security or in 
the right of redemption. The surety, therefore 
was a necessary party to the suit and the plain! 
tiff having joined him merely claims a condi- 
tional decree against him. In support of this 
con ention reliance is also placed upon the 
analogy of o. 34. r. a, Civil P. C. Under o. 34 . 
R 6 of the Code it is laid down: 

Wlaera the net proceeds ot any eale under the last 

SnA M f found insufficient to pay tlie amount 
due to the plamtin, the Court, on application by bim 

>3 legally recoverable from tbe 

It was held by their Lordships of tbe Privy 
Council in 47 Cal. 370® that a decree can be 
passed even if the mortgaged property has not 
been brought to sale and in 36 o. w. n. 709 ® and 
A. I. R. 1928 Lab. 653^® it was laid down that 
a conditional decree passed in anticipation of 
tbe sale of the property is not void. 

[7] Their Lordships of the Privy Council in 
47 cal. 870^ were interpreting 8. 90 , T. P. Act, 
1882 and held that a personal decree, in antioi-* 
ption of an attempt to sell the property can 
be passed against the mortgagor. Their Lord, 
ships observed that it was not necessary to put 
a strict and technical construction upon tbe 
section because no reason could be assigned in 
its favour and from which no advantage could 
possibly be derived by a mortgagor. Their 
Lordships also held that the order, though made 
at the time of the decree for the sale of the 
mortgaged estate, operates at a future date, 
and, therefore, causes no hardship to the mort- 
pgor. The case of a surety who is only bound 
by bis ooDtrsot stands on a somewhat different 
footing, and in his case there is a considerable 
disad vantage to bim if a decree is paased against 
him before tbe mortgagee has first attempted 
to realize his money from the mortgagor and 
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the property involved in the mortgage. Also 
in the case of a surety the cause of ac°tion arises 
only when the bond is enforceable against him. 
A cause of action is said to accrue when all 

facts exist which tb'e plaintiff has to prove as' 

part of his case. It is true that the surety is a 
necessary party in a suit filed for tbe enforce, 
ment of the mortgage but it is one tbiug to join 
him as a necessary party and quite another to 
claim a decree against him. The plaintiff could 
have joined the surety as a necessary party 
under 0.34. R. i. Civil P. C. without claiming 
any relief against him. That ho wag reiiuired 
to do by virtue of s, 91. T. P. Act road with 
0. 34, R. 1, Civil P. C. This is beciuse the surety 
can, as a person interogted claim to redeem 
the properly. The mortgagee's right to claim 
relief against the surety would arise if the 
mortgaged property was foimd insiifiicient to 
repay the debt. That clearly shows that unless 
tbe cause of action against tbe surety has arisen 
no relief can be claimed against bim. 

U] On redemption of tbe property by the 
surety or on payment of tbe amount under the 
mortgage bond the surety would bo entitled 
under S. 92, T. P. Act to subrogation and even 
apart from this section he would be entitled to 
all the rights which tbe creditor had against the 
principal debtor. The surety may elect to satisfy 
the mortgage debt and claim his right against 
the principal either under s. 92, T. P. Act or 
S3.140 and 141, Contract Act. If ho does not 
elect to do so the right of suit against the 
surety on big own bond still subsists and the 
accrual of that right depends upon the condi¬ 
tions of the bonds entered into by the surety. 

[9] The learned Judges of the two Courts 
below failed to keep this distinction in mind 
and though the learned appellate Judge was of 
opinion that tbe suit wag in a sense premature 
be fell into error that 8. 91 . T. P. Act read 
with 0 .34. R. 1 . Civil P. C. entitled the plaintiff 
to claim relief of a conditional nature against 
the surety. In my opinion tbe suit of the plain, 
tiff IS premature so far as the surety is con- 
cerned. Tbe decree will be modified by omitting 
the part operating against tbe surety. The 
costs of tbe appellant in this Court aud the' 
kDwer appeUate Court will be borne by respon- 
dent 1 who will bear his own costs in the two 
Courts. Costs of tbe trial Court will be borne as 
ordered by that Court, 


R.Q.D. 


Decree modified. 



126 Nagpur Vithoba t. Dhanaji (Bose J.) 

A. I. E. (35) 19i8 Nagpur 126 [G, N. 45.] deposit under 

Bose J. decree-holder ( 

Vithoba — Auction-purchaser — Applicant J? 

V. Dhanaji, decrccMler and another, judq. decree-boKl 

ment-debtor _ Bespondcnls. ' 

Civil }ipvn. No. 4SS of 1PM, Decided on 17-1*1947, COnbrmed thjSi 

from Older of 1st Aildl. Dirt. Judge, Akola, D/-4-8- seeliS to revise 

lOl'K [2] I agree 

Civil P. C, (1908), 0. 21. R. 89_Salc in execution that the auctk 
of money decree—Subsequent rcvers.nlol decree on xl. 
appc.vl — Application for setting aside sale, under i;® -'IDSeQUent 
R. 89—Deposit made under R. 89 (a) butno deposit H’S sale is gOOt 

under R. 89 (b) — R. 89 if complied with. Rr.89,90 and 91 

Tbo sum referred to in R. S9 need not be received Called in aid in 

tlivoiigh the Court, nor need it Lave been received in p, 89 and all ] 

cash. It can also be in kind, and the rcceiptcan even be « '• . 

constniclivc: 1.3 A, 1.11. 1928 Nag, 126, M. on. SUChCirClimstar 

[I’ara 4] cl. (a) for payi 

Whore the property of the judgment-debtor was sold »Dy deposit U£ 
in execution of inonr-y decree, but before the sale was dccree-holder is 
confirmed the decree was reversed on appeal and tbore- T o|^ nnininr 
upon Ibc judgment-debtor applied under 0. 21, R. 89 to ui'iuiui 

h.avo the sale set aside and made a deposit of 5% under [3] The onl; 
li. >89 (a) for payment to tbo purchaser but did not fore me tvas 5G 
make any deposit under It. 89 (b) for pavment to the lUo i£jo,.na;i 

dccrte-boldcr on the ground that the decree having , Iv ^ vt 

been reversed nothing was due to tbo decree-holder : prster the Bag 

Held that although an application under R. 89 im- case exactly ic 
ported an admission that the sale was good de-pife any SCOpe of R. 89 
fubsequent reversal of the decree the decree was no Subhedar A. J 
longer good and as between the judgment-debtor and n,.iy,o\r,u 
the decreo-holdcr it was wiped out and therefore there 
was under the law a constructive receipt within tbo ®-PPly hate, 
meaning of R. 89 (b) by the decree-holder of what was fil Tfc i«j fn 
once due to him. Hence the deposit under R. 89 (a) j u! x 

without deposit under R. 89 (b) was sufficient compli- ‘3 ^ 

iiiice w.tb B. s9: 21 A, I. R. 1934 Nag. 21, Approird] tbe amount Spe 

approved; 18 A. I. R. He need only c 
19311. C. 33, Dislwg. [Para 5] “less any amoun 

^ Annotation ; (’44-Com.) Civil P. C. 0. 21, E. 89 proclamation of 
N. 22,1’t. 3. decree-holder.” 

Cases referred:— t oorpo ™!fi, a,, 

\ 1^33 Mad. 598 ; 143 fax Addl T C 

I. C. 8.j 4. bonmuihu Pillai v. Muthukrisbna Pillai. 


A. I.E. 


2. (’35) 31 N. L. R. 67 : 21 A. I. R. 1934 Nag. 21: 150 
I. C. Gil, Brijlal v. Monobar Prasad. 

3. (’28) 15 A. I. R. 1923 Nag. 126 : 107 I. C. 190, Mt. 
Saklm V. Kashiba. 

C. 33 ; 58 

I. A o0:130 I.C. 636 (P. C.), Nanhelal v. Umrao 
bingu. 

A. L. Halve — for Applicant. 

Order. — This is a stranger auction, 
piu'cbnser’a application for revision. Non. 
applicant l whom I will call the decree-holder, 
obtained a simple money decree against 
non-applicant 2 whom I will refer to as 
the judgment-debtor. In execution the property 
in question bere was put up to sale and was 
purchased by the applicant Yitboba on 12 - 4 - 1944 . 
Three days later the decree was reversed on 
appeal. On 4-5-1944, that is to say, within 30days 
of the sale, the judgment-debtor applied under 
0 . 21 , R. 89, to have the sale set aside. He de¬ 
posited the 6 per cent, payable to the auction, 
purchaser under o. 21, r. 89 (a), but made no 


deposit under R. 89 (b) for payment to the 
decree-holder on the ground that the decree 
having been reversed nothing was now due to 
the decree-holder. The first Court set aside the 
sale, and on appeal the lower appellate Court 
confirmed this order. The auction-purchaser now 
seelcs to revise these orders. 

[ 2 ] I agree with the lower appellate Coart 
that the auction-purchaser is not affected by 
the subsequent reversal of the decree on appeal. 
His sale is good and can only be set aside under 
Rr.89,90 and 91. Neither R. 90 nor R.91 has been 
called in aid in this case and so we are left with 
B. 89, and all I have to determine is whether in 
such circumstances the deposit of 5 per cent, under 
cl. (a) for payment to the purchaser without 
any deposit under cl. (b) for payment to the 
decree-holder is sufficient compliance with R.89. 
I am of opinion that it is. 

[3] The only case exactly in point cited be* 
fore me was 56 Mad. 808,^ but, with due respect 
to the learned Judge who decided that case, I 
prefer the Nagpur view. There is no reported 
case exactly in point in this Province, but the 
scope of R. 89 was exhaustively considered by 
Subhedar A. J. C. in 31 N. L. R. 67^ and the 
principle which he laid will, in my opinion, 
apply bere. 

[4] It is to bo observed that the judgment- 
debtor is not required to deposit the whole of 
the amount specified in the proclamation of sale. 

He need only deposit such amount 

“less any amount which may, since the date of such 

proclamation of sale, have been received by tba 

decree-holder.” 

I agree with Subhedar Addl. J. C. and with Hali¬ 
fax Addl. J. C. in another ruling, A.' I. E. 191® 
Nag, 126® that the sum referred to there new 
not be received through the Court, nor new 
it have been received in cash. It can also be m 
kind, and the receipt can even be constructive. 
The law would, in my opinion, have grown very 
foolish and ultra-technical if it required a person 
to pay into a man’s bands a sum of money 
which that man would be bound at the same 
moment to return. When A owes B a sum of 
money and b is under the law under 
an obligation to return that or a like sum. 
is not compelled to go through the farce o 
counting out a number of coins for the pleasure 
of seeing B hand them back the moment they 
are handed over. The law permits A and E 
mutually to cancel each other’s debt, and tb^ 
in law amounts to payment by A to B of tbe 
money a owes B, and a like payment by B to -A 
of the sum b owes a. In the same way if 
debt which A once owed B is cancelled for 
reason or that, and the reason can, in 
opinion, be anything_either an adjustment, o^ ® 
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oonstruotiye payment, or a novation, or, oe here, 
a cancellation of the debt by a competent Court, 
then A need not go through the farce of handing 
over money in order that he might get it back 
again. The Court will, where necessary, construe 
these facts to import constructive receipt of the 
sum specified. 

[6] I agree with the learned Madras Judge 

Jat an application under o. 21 , R. 60, Civil 

P. C., imports an admission that the sale was 

good. But the position adopted by the judgment- 

debtor here does not seek to challenge the 

validity of the sale. Ho admits that it is good 

despite the reversal of the decree. But o. 2 i, 

R. 89 does not require him equally to admit that 

the decree obtained against him still stands. 

With all due respect, the faUacy of the Madras 

reasoning seems to be there. The learned Judge 

assumes that because the judgment-debtor says 

he no longer owes the decree-holder anything 

therefore be Bays the sale is bad. In my opinion, 

that is not the effect of an application like the 

present. The sale is good, as the Privy Council 

held, despite any subsequent reversal of the 

decree but the decree is no longer good and as 

be ween the judgment-debtor and the decree- 

holder is wiped out, and therefore there is under 

the law a constructive receipt within the mean. 

mg of R. 89 (b) of the decree-holder of what was 
'once due to him. 

[6l The Privy Council decision in 27 n.l.r, 
95 does not apply because the 5% for payment 
w the auction-purchaser was never made there, 
in 31 N* considered and explained 

[7] The application fails and is dismissed. 
Ihore will be no order as to costs as no one has 
appeared for the other side. 

Application dismissed. 

A. I. R. (33) 1918 Nagpur 127 [0. N. 46.] 

Padhie J. 

Laxmansing Baliramsing and others _ 
JudgmentMtors - Appellants v. Laxmina. 
rayan Deosthan, Kapshi, Decree-holder and 
others — Itespondents. 

“n 26-2- 

10-1W6 26- 

?■ S' 23 and 0. 21. R. 89 - 
lion ^ applying for rateable distribu- 

distribotion has no 
n T> Qo “ P'oeoedings (or setting aside sale nndec 
rl* » 'therefrom. The only persons 
MDcerncd in these proceedings are the porsons apply- 

log, aeoree-holder and the atiction-purohascr: [Pam 9] 
^Annotation.-('44-Cotn.) 0. P. 0, 0.21, R. 92, N. 4, 

-i‘2 K.S: 


127 

f ? eontoinplate of a sale bein- 

set aside in part to (he cstont of tbo share of tho apDlf- 

cant judgment-debtor; it is either sot a?ido or not.^^r 

property 

should bo tbo applicaots, [l^ara 11J 

Annotation. _ (■.i 4 .C 0 m,) C. P. C. 0., 21. 11. 89, 

- Application 

NecLvoT' -action-purchasers iu _ 

The auction purchasers arc no doubt necessary parties 
to tho proceedings for setting aside sales but it is not 
necessary that tbcir names should bo mentioned in tbu 
applieatioouuder0.2l.R.89,as their names are in 
ho execution record. It is suniciert if notices are ic=ucd 

[Para 12] 

Annotation. _C44-Com.) C. P. C.. 0. 21 . R. 92 , 

N.4, pis, 10 and 11, 

(d) Civil P. C. (1908). 0. 21, R. 89 (1) (b) - Ad¬ 
mission of decree-holder about full saiisiaction of 
decree. 

Order 21, E. 89 (1), cl. {lijis satisfied by an unoouiro- 
cftl admission of the decree-holder that his decree was 
satisfied within 30 days of the dale of sale. Neither tbo 
auction.purchaser nor even the Court can ignore that 
admission: 25 A. I. R. 1933 Cal. 2,52; 21 A. I. R 19 ;m 
N ag. 21; 27 A. I. R. 1910 M.id. 427 and I. L R fl9l7i 
2 Cal. 606. Ref. oa; 16 A. I. R. 19311-. C. 33. 

Annotation. _ (’ll-Com.} C. .P. C., 0. 2lf It! 89 ^ 
N, 22 pt, 3, ’ 

(e) Civil P. C. (1908). O. 8. R. 5 - Allegations 
by non-applicant — Applicability of rule to. 

Order 8. R 5 cannot apply to the allegations made 
by a non-appheant who Is at best in the position of .a 
defendant and the allegations cannot bo deemed to liavo 
beep admitted because they have not been expressly 
denied by the applicant. [PaVa isj 

Annotation. _ {’41-Com.) C. P. C.. 0.8, R. 5, N. 1, 
pt. 6, 

(f) Civil P. C. (1908), 0. 21, R. 89 - Provisions 

complied with — Court whether has discretion to 
set aside sale. 

Order 21, R. 92 being imperative, the Court has 
no option but to set aside auction sale if the applicant 
complies with the provisions of 0. 21, R. 89; 30 A. I, R. 
1943 Bom. 336, Bel. ou. (Paras 10 and 20] 

Annotation._(’44-Coni.) C. P. C., 0. 21, R. 89, N. 2, 

pt, 8« 

Cases referred] _ 

• 210 I. C. 159, 

Umcial Assignee v. Jehangir Sorabii. 

2. {-38) 25 A. I. R. 1938 Cal. 252 ; 177 I. C. 336, 
Uahendra Chandra v. Parashnuini D.asya. 

3. (’31) 27 N. L. B. 95 : 18 A, I. R. 1931 P. C. 33 r 
68 I. A. 60 : 130 I. C. 686 (P, C.), Nanhelal v. Umrao 
SiDgb, 

4. (’35) 31 N. L. R. 67 : 21 A. I. R. 1931 NV 21 • 

150 I. C. 611. Brijlal v. Manohar Prasad ’ 

5. (’40) I. L. R. (1910) Mad. 699 : 27 A I R 

T. L. Sheode — for Appellanta. 

/, (^0' No. 6) and V. B. Mandpe 

(for No. 7) — for Respondents. 

_ Judgment.— In execution of a decree passed 
m 0 . s. NO. 31 of 1933 by the Additional District 
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Judge, Wardha, the immovable property of the 
judgincnt-dfltors coneisting of village shares 
was attached auJ put to auction on 3-M9iGand 
4-1-10-J6. It was purcbased by different persons 
who [ire impleaded in this appeal as respondents 
2 , 3, 4 and 5. The total amount for which the 
lu'operty was sold was Ks, 12,700 though the 
decretal amount due was Its. 1S.752-3-S. 

[21 On l- 2 -iyiG, as par agreement between 
the decree-holder, who in this case is a deity 
rei'i-Gsonied by Mr. N. R. Nagle, the President 
of the ‘Laxminarayan Deosthan Committee,’ 
and the judgment-debtors the decree was agreed 
to be satisfied by payment of Rs. 10,000 in cash 
and execution of a promissory-note for Rs. 2000 
which as a fact was executed by some of the 
judgment-debtors viz., Laxmansingh and Pra- 
tapsingh, On the same day Mr. Nagle, on 
receipt of the amount and the promissory-note, 
passed a receipt of full satisfaction of the decree 
which runs as follows: 

“I. the undersi'^necl, Narajan Rao Rajiiram Nagle, 
pleader, HiiiL’anghat, prejidenl on behiitf of the plain* 
till Shree Laxminaraynn Dcwiistban, Kap5i, executo 
tbo receipt (this rtc-.ipt) a? follows : 

In the ?aid executiou case the immovable property of ibe 
defendants was sold by auction on3-M9lG and4-l-1946- 
Tbc said execution having thisday been privately com¬ 
promised (i. e., a decision having this day been privately 
arrived at in respect of the said execution case), a sum 
of Rs, 12,000, twelve tbousaud rupees, has been agreed 
to be taken in lull satisfaction of the decree. Out of the 
same, I have this day received Rs. 10,000, ten tbousaud 
rupees, in cash and for the balance of Rs. 2.000 two 
tbousaivi rupees, the defendants have executed a 
promissory note. 

In all 1 have taken and received Rs. 12,000 twelve 
thousand rupees as above. The remaining amount has 
been remitted. This execution case has been fully 
satislled and nothing remains due from tbo defendants 
in respect of this execution case. Hence the auction 
sale may bo set aside.” 

[3] On 1.2.194G, the judgment-debtor Pratap- 
singh deposited in Court the amount payable 
by way of commission to the auction.purchasere 
and applied under o. 21 , r. S9 , Civil P. C., to 
set aside sales, producing therewith the decree- 
holder’s receipt for full satisfaction of the decree; 
This application appears to have been counter¬ 
signed by Mr. N. R. Nagle for the decree-holder 
obviously by way of his consent to the setting 
aside of the sales. 

[4] The auction-purchasers, who were noticed, 
however opposed the application and the conten- 
tions raised on their behalf are mainly these : 
(a) That o. 2l, r. 89 does not recognize pay. 
raents made privately to the decree-holder. The 
failure of the judgment-debtor to deposit the 
decretal amount in cash is fatal to the applica- 
tionto set aside the sale, (b) That payment 
alleged to have been made was at best Rs. 12,000 
i. e., for less than the decretal amount, (c) That 
a private compromise between the decree-holder 


and the judgment-debtors for satisfaction of the 
decree cannot affect the rights of the auction- 
purchasers, (d) That as there are various claims 
for rateable distribution the decree-holder is 
fraudulently trying to appropriate the bulk of 
the money to himself. 

[ 5 ] At a very late stage on 22-6-1946 i. a, 
nearly two months after the case was closed for | 
arguments, a statement was put in on behalf of I 
the decree-holder opposing the application to set I 
aside sale on the ground that the promissory I 
note for Hs. 2,000 was not executed by the I 
judgment-debtor No. 3 and the judgment-debtors I 
failed to pay Rs. 2,000 due on promissory note I 
as orally undertaken by them to do. I 

[6l Seth Gopaldas Mohta of Hinganghat, who I 
is a recorded co-sharer in these villages, viz., I 
Nandpur, Jejuri and Cbicboli, the shares in I 
which were put to auction, applied under I 
S. 151, Land Revenue Act for pre-emption. He I 
has in law no loais standi in proceedings under I 
0 . 21, R. 89, but he also put in a statement I 
opposing the setting aside of the sale on grounds, I 
similar to those raised by the auction-purchasers. I 

[ 7 ] The executing Court did not frame issoes, I 

did not 6x the case for evidence and disposed I 
of the application for setting aside sale after | 
hearing arguments. This is the order appealed I 
against by the judgment-debtors. I 

[8] In the order under appeal the learned | 
Judge held that money paid privately is eqaivs- I 
lent to a deposit under 0 . 21, R. 89, Civil P. 0. j 
and what is necessary is in fact only an unequi¬ 
vocal acknowledgment of the decree-holder 

the decree was satisfied and it is immaterial 
whether the decree was satisfied by payment 01 
full decretal amount or a part and whether 
decree-holder received cash or anything which 
he treated equivalent thereto. The learned Jodgft 
it must be said, most curiously accepted whs 
was stated in the belated statement of the dect^ 
holder dated 22-6-1946 as true and held that 
decree-holder was not satisfied because in * 1 ^ 
view the agreement between the decree-hoHw 
and the judgment-debtors was in the nature 0 
an executory contract and it failed as the amoun 
due on promissory note was not paid within®?® 
month as orally agreed. In paras. 6 8nd.6 of» 
order, the learned Judge proceeded to deal wW 
objections never raised by the parties and oh#f‘ 
ved that the auction-purchasers were not i®* 
pleaded in the application to set aside sales 
that as only one of the judgmenfcdebtors h» j 
applied to set aside sales it may, at the most, j 
that the sales could be set aside to the exten I 
his share. Finally the learned Judge took ® I 
consideration the fact that there were oth» I 
creditors who were entitled to rateable | 

tion and held that the sales cannot be set as I 
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and 0. 31, R. 89, Civil P. C. cannot be read in 


derogation of s. 73, Civil P. C. 

[9] The auction-purohneera (reapondents) have 
not appeared in this Court to oppose the appeal. 
The only person who was represented and who 
opposed the appeal waa Seth Gopaldaa Mohta 
who was a pre-emptor and also one of the oredi. 
tors applying for rateable diatribution. The 
question which at the outset arises for determi. 
naHon is if a creditor applying for rateable dia- 
tribution has any focus itandi in proceedings 
for setting aside sale or in appeal therefrom. It 
IS olear from o. 21, r. 89, that the only persons 
concerned in these proceedings are the person 
applying, the decree-holder and the auction-pur. 
chaser. The question of rateable distribution is 
one between the deoree-bolders inter se in which 
neither the judgmentdebtor nor the auction- 
purchaser has any concern. The creditor apply, 
ing for rateable diatribution is entitled to a 
share in the sale.proceeds if and when the 
amount becomes distributable. The amount 
deposited in Court by auction-purchaser does 
not become distributable until the sale is confir. 
med. The learned counsel for the respondent 
referrM me to 8.64 and to o. 21, R. 72 but tbqge 
provisions established that wherever it was 
thought necessary or proper to safeguard the 
position of a person applying for rateable distri. 
oution a specific reference to s. 73 was made. 
There is no reference to S. 73 in o. 21, R. 89, 
Oivil P. C. In my view Seth Gopaldas Mohta 
has no loctH standi in this appeal. The appeal 

howfiver, bcoD &rgudd vory fully and very 
vehemently on either side and I propose to de- 
cide it in the light of the arguments advanced. 

[10] As held in a. i. R. 1943 Bom. 336^ the 
lOourt has no option but to set aside auction 
Bale if the applicant complies with the provisions 
|0f 0. 21, R. 89, Civil P. C. and the executing 
Court dealing with an application under this 
provision has to concentrate its attention on its 
requirements. The first requirement is that the 
person applying must be the person owning such 
property or holding an interest therein by virtue 
of a title acquired before such sale; second is 
that the applicant should deposit in Court for 
payment to the purchaser and for payment to 
the decree-holder as required by els. (a) and (b). 

Cll] There is no dispute in this case that the 
parson applying is a person owning such proper¬ 
ty and that he deposited the sum necessary for 
payment to the purchaser and applied within 30 
^ays of the date of sale for Betting aside sale. 
The learned lower Court’s view that the sales 
oould at beat be set aside to the extent of the 
BMre of the applioant judgment-debtor is some- 
thing extremely novel, A moment’s reflection 
•fhonld have convinced the learned Judge that 
1948 N/17 & 18 
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0. 21, H. 89 does not contemplate of a sale being 
set aside in part; it is either set aside or not. 
Nor is it necessary that all the persons owning 
property should be the applicants. It is always 
dangerous, the learned Judge should have reali- 
zed. to deal with imaginary objections. Evident- 
lyfco such objection was taken because it was 
obviously untenable, specially when the judg. 
meat-debtors are members of a joint Hindu 
family as the judgment-debtors nos, i to 3, most 
probably, are. 

[12] What is required by Art. 1G6, Limitation 
Act, IS that an application should be filed within 
30 days of sale and it is clear from o. 21, R. 89 
that the deposit should also be within the time 
tbat the application could be filed. This was ob. 
viously done. Notices were issued to the auction, 
purchasers and they not only appeared but 
opposed the application without ever suggesting 
that they were not impleaded in the application. 
What the learned Judge evidently means is thatl 
the names of the auction-purebasers are not 
mentioned in the application under o. 21, R. 89, 
Civil P. C. This is not necessary as the names 
of the auction.purchasers are in the execution 
record. The auction.purchasers are no doubt ne- 
cessary parties to the proceedings for setting 
aside sales and the order sotting aside sales 
passed without notice to them would be bad. 
That position did not arise in the present case as 
notices were issued and served and the auction- 
purchasers took part in the proceedings. 

[13] The only point contested by the auc- 
tion-purehasers in the lower Court was the due 
compliance with cl. (2) of 0,21, E. 89(i). Accord¬ 
ing to them it could be complied only by depo- 
siting in Court full amount due on the decree 
and it was further suggested very vaguely that 
there were claims for rateable distribution. 

[14] The learned Judge of the lower Court 

held and in my view quite correctly that clause 

'B’ is satisfied by an unequivocal admission of 

the decree.holder that bis decree was satisfied 

within 30 days of the date of sale. Neither the 

auction-purchaser nor even the Court can ignore 

that admission. It was held in a. I. R. 1938 Cal. 

252^ that when the sale was set aside on tha 

admission of the decree-holder tbat the decree 

was satisfied out of Court the auction-purchaser 

cannot have it restored on the ground tbat the 

alleged satisfaction was untrue. The receipt 

dated 1-2-1946 passed by Mr. Nagle contains an 

unequivocal and unconditional admission of tha 

fact of full satisfaction of the decree. The last 

words of the receipt are: 

"This execution csEe has been fully eatigfied and 
DOtbing remains due from the defendants." 

This is further corroborated by the fact that Mr, 
Nagle countersigned the application filed on tha 
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eame day for Eotting aside the sale. The pro- 
missoiy note dated 1 2 1946 appears to have 
beeo intended to be executed by three persons 
but it actually executed only by two. It was 
not executed by Govindsingb, the younger bro¬ 
ther of I’ratapsiugh. It is, however, immaterial 
as the promissory note executed only by Laxa^n- 
singh and Pratapsingh was accepted by the 
decree-holder and he passed a receipt for satis¬ 
faction of the decree. On the matters as they 
stood on 1 2 1946 there was no dispute between 
the applicant (judgment-debtor) and the decree- 
holder. 

[ 15 ] It was argued by the learned counsel for 
the respondent that any compromise between 
the decree-holder and the judgment-debtor re¬ 
garding satisfaction of the decree after the date 
of auction was bad and could not affect the 
interest of a third person i e, theauction-pureba- 


to resile from the original position taken by 
countersigning the application for setting aside 
sale and to forward a case wholly contradictory 
thereto by hling a statement on 22 6-1946 when, 
the case whs already closed for argument on 
27.4-1946. The lower Court not only allowed that 
statement to be placed on record but treated the 
allegations therein as true because they were not 
denied by the judgment-debtors. The judgment- 
debtors bad no o(>portunity to deny the allege- 
tions made at the stage of argument and they 
were not called upon to do so Moreover, 0 .6, 
R. 5 . Civil P. C. cannot apply to the allegations 
made by the non applicants who are, at best, in 
the position of defendants and the allegations 
cannot be deemed to have been admitted because 
they are not expressly denied. The questions 
which arose and which required determination 
were; 


ser and the decisions which uphold such a satis¬ 
faction are opposed to what their Lordships of 
the Privy Council held in 27 N. L ii. 95.^ The 
learned counsel failed to distinguish between an 
adjustment of a decree and a satisfaction of the 
decree. Their Lordships were dealing with a 
case of mere adjustment and not of satisfaction 
and it is on this ground that the Privy Council 
case has been distinguished in 3i n.l. R. 67,* and 
in other cases, including the Full Bench deci- 
sion of the Madras High Court reported in l.L.R. 
U940)iiad.609.® In IL.R. (1937) 2^al.606,® it was 
held that an agreement between the judgment- 
debtor and the decree-holder outside Court where, 
by the decree was satisfied was sufficient com¬ 
pliance with 0 . 21 , R. 89, Civil P. C. 

( 16 ) On the view taken by the learned Judge 
of the lower Court and, with which I agree, on 
the record as it stood on Q-l 1946 all the require, 
ments of 0. 21, K. 89 appear to have been com- 


(ft) Whether the statement dated 22-6-1946 should be- 
admitted on record aod taken into consideration? 

(b) Whether in view of the unequivocal receipt of 
satisfaction 0 ! the decree, it is open to the decree-holder 
to plead and prove non-satisfaciion? 

(c) Having accepted the promissory note executed by 
two judgment-dehtors, is it open to the deoreeholder to 
plead and prove that the promissory-note was inoom- 
pIAe because it was not executed by the third judgment- 
debtor? 

(d) Is It open for the decree-holder to prove tbet the 
amount due on promissory-note was payable within one 
month and not on demand as recited therein, eud is 
oral evidence admissible on that point? 

[ 19 ] If the Court finds all the above points in- 
decree-bolder’s favour, then the patties Bboold 
have an opportunity for adducing evidence 
the final decision should be in the light of that 
evidence. There was no plea that the agreement 
dated 1.2-1946 was executory. I entirely disagree 
with the observations and the conclusion of tb® 
learned Judge in Para 4 of the order. 


plied with. The application for setting aside 
sale has, however, been disallowed by the lower 
Court on two grounds and I now deal with 
these grounds. 

[ 17 ] In para. 4 of the order the learned Judge 
remarked: 

“In view of this the alleged satisfdction of the decree 
would have concluded tbo matter but (or the fact that 
the amount has not been paid m full, I would pertinnuly 
po ni out that the judgment debtors have not replied to 
the iilhgation of the decree-holder ibat ibe amount of 
Bs. 2i.C0 "as agreed to be paid in full within one month 

.Tbo oiber two ludgmeul-debiors have not 

ooQie up belore me and have not yet cared to execute 
the p'Oinissnry note upto now. It will thus be seen that 
the alleged agreement of 1-2-1946 was only executory 

Li8j 1 feel obliged to observe that this part 
of the order of the learned Judge is not satis, 
faclury. In the first place the learned Judge was 
in my view not right in allowing the decree- 
holder as a matter of course and to permit him 


[20] At the conclusion of Para. 7 of the order 
the learned Judge opined that 0.21, B- 8^' 
cannot be read in derogation of S. 73, Civil P. C. 
Wbat this exactly means is difficult to under¬ 
stand. 'Does this mean that sales cannot be set 
a-ide under 0. 21, R. 89 if other creditors of ^0 
judgment-debtor have applied for rateable dis¬ 
tribution or does it mean that the judgment 
debtor should in that case deposit in Court no» 
only the amount payable under the decree m- 
execution but also under decrees in favour 
of creditors who applied for rateable distribution 
and does it mean that 0. 21. R. 89 should ^ 
interpreted differently when there are appli®* 
tions for rateable distribution and when thert 
are no applications? Order 21, R. 89 does not at 
all refer to s. 73. Civil P. C. and it is difficult ^ 
Bee its relevanoy in deciding an apphontion 
under o. 21. R. 89. Civil P. C. The two provisionj 
are entirely different dealing with diff®*®® 
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one m derogation of the other The Tn.irfa 

yot be ^rmitled to read il o « s 

it does oot cootain. As alrLy 

disT'rt claiming rateable 

tor.bnt.on have no fonns sMi fn dSg 

,P C TndT''■ «■ 85. C‘vil 

I. O' 21, R. 92 of the Code being 

im^rative the sales have to be set aside if the 

Code of°Civ1 V 

Code 0 Civil Procedure are complied with The 

o'?d”e“r - -tl“ 

"^^0 result is that the order of the lower 
(^uct rejecting the iudgment-debtors' applica- 

firminJ f consequently con. 

firming the sales is set aside. The case is 

wmanded to the lower Court for fresh decision 

r^lt Tu' Para. 18 

above. The appeal is allowed with costs. 

Appeal allowed. 
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A. I. R. (35) ^948 Ragp^p ^ 3 ^ ^ 

Grille C. J. and Hidyatdllah J. 
Gendulal sfo Uungalal ^ Defendant — 

a5-s,.st ■'• '■■■““ - 

'r.'i'' rTrcntrlf 

lor ancestral business - AduIt TJ 1 

Zfrtr.T'^ <‘=,r„na„,a1;;"s„rbtd JZ'7,1 

Minor members are bound by decree. ^ 

Where a person.ejfcutes a promissory note aa th« 
™n.goiola,ointH,»dnhn,il, lor iL purpC's o? 

S=S=S5Sil 

K=x£'ar:i“".£rs 

In a suit based upon each a nmm' 

Bwond App, No. 64 ol 1S40, Re /; Ca« iJ .cJeZ^l ' 
CdSBS re/erttd’ ^^3 

2; (’84) 30 N. L It. 60 : 21 A I H 934 P r . 


4. (’19) 46 Cal 663: 5 A. I. n iqio v n ,.r. 

Sir Kisben Ferdh.<l v. 

'vSrL“v';.boirof' ^ I. c. 242, 

6. (1900, 23 , 06 . 597, Krishna A„„rv, Krishnasami 

'dh'o!!' “ "■ "• “5. B-nab Chandra v. Earn- 

I 1»24 All 903 • 70 

‘iSEiittilsft,;,:,: 

Era,bad. ' v. Bmdbasini 

it 1929 Pat 741 - 121 

1. C. 330, Lai Chaiid 9 . Bfogobind. 

F.F. Mvir-forAprellant. 

A. V. lirahma-toi Respondent, 

Judgment—This is a second apneal fmm 

N® Jocree of Mr M G 

Nasbrkkar, D.str.ct Judge, East Berar aZo« 

m Civil Appeal no. ii.a of 191, d' ’ 

29-8.1912. aecided on 

la Tbo 5Uit out of Whirh fhia A 1 

SS“£|SS^=! 

aecrees passed in various suits Tio a® 

Tppll fs^con^UTwitn^ 
"blecdoV'S “V‘re' . "‘7 

damages, lor nse and onL™ ion If “J 
but tie cross-obiee.,, n . not prel 17““ 
about it eaeept .hat^7- ^ “^ss:^ 

aa the decree MS paatd If “™ 

of the plaintiff. No obiacion wfs’“aker tolhe 

frame of tlie suit and, iherefore it ia ‘ 

eary to say anything about it ' “““• 

NO, 

F'rst Cl.,,, KIliehpur, was fitd ^762“' 
Kirad against hia uncles Gtirnflin u 
G-iUg.diD in their p,.r8onaI cnpacity’ andTatT^ 

share was not affected hvflifl/i thatbis 

Buit.Tba.r„ita.asUu„Ubvr 7 " 7 ^ '” 

basiB of a prom,ss„ry note es77w t' 1 ™ p “ 

.rn Hama .^„d“ot' 

jobed Ja„gli7Te f:,7 :7 

ou be applied ihat,Ia,Bli should U 

aoJ tbe suit, therefore proceeded sgainatThe 
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remaining three defent^ants. The decree was 
passed in the suit on 18-11-1925. The decree is 
not on record but a certified copy of the judg¬ 
ment is Es. P-4. The house in question was 
brought to sale and was purchased by the pre¬ 
sent appellant and he has been in possession of 
it from 25-8-1928. At all material times, up to 
25.8.1928 the present plaintiff (respondent in this 
matter) was a minor. The sole question in this 
case is whether the decree in civil Suit no. 109 
of 1925 is binding upon the plaintiff (minor) 
and whether the share of the minor in the house 
bad been conveyed to Gendulal the present 
appellant, in the execution sale that followed it. 

[5] The case of the defendant was that Guru- 
din, the uncle of the plaintiff, Jangli, was ad- 
mittedly the manager of the joint Hindu fami- 
ly of which the plaintiff was a member and 
which had not been divided and in which there 
was no partition up to the date of the suit. The 
promissory note was executed by the uncle and 
his two brothers, Rama and Gangadin, as mana¬ 
ger and adult members of the joint Hindu fami¬ 
ly, and the uncle being admittedly the manager 
of that family, the debt was binding upon the 
whole family including the plaintiff. It was 
also urged by the defendant that the money was 
borrowed by the joint family for the purpose 
of financing a stationery and a pan bidi shop 
which was an ancestral business. This business 
was started by Sital, the grandfather of the 
plaintiff and the father of defendant 3 , in civil 
suit NO. 109 of 1925. 

[G] The case of the plaintiff was that he was 
not a party to the suit as he was discharged 
before the termination thereof and, therefore the 
decree which was ultimately passed was not bind¬ 
ing upon him. He also contended that there was 
nothing to show that the suit was brought against 
Gurudin in a representative capacity, and that 
after the discharge of the present plaintiff the 
suit must be deemed to have proceeded against 

the remaining three defendants in their personal 
capacity only. 

[7] Both the learned lower Courts below 
have found that the stationery and pan bidi 
shop was an ancestral business of this joint 
Hindu family and that Sital, the grandfather of 
the plaintiff who started this shop, as well as 
the uncles of the plaintiff were in the habit of 
borrowing money for financing the shop. The 
learned first appellate Court also gave a finding 
that this debt was raised for the business of the 
shop. These findings are binding upon us and 
we, therefore, start with the assumption that 
this was a joint family debt. 

[8] The learned Court of first instance found 
in favour of the defendant. Gendulal, and held 
on the evidence in the case that the share of the 


plaintiff was also affected. But the learned first 
appellate Court came to the conclusion that the 
share of the plaintiff was not conveyed to the 
auction-purchaser. The present appeal baa been 
preferred by the defendant in the suit. 

[9] It is necessary at this stage to say that a 
manager of a joint Hindu family can bind the 
other members by bis signature provided it can 
be shown that be was acting as a manager. In 
29 N. L. B. 312^ it was held by Niyogi A. J. 
C., that the members of a joint Hindu family 
cannot be held liable if the promissory note 
does not show that the member signing it did so 
in the capacity of a manager. This view of law 
must be held to be modified by the observations 
of the Privy Council in 30 N. L. E. 60^ where 
their Lordships say : 


"The promissory notes were signed by Pandorang ia 
bis own name and not in the name of the firm, and id 
tbeir Lordships' opinion the promissory notes being 
signed by Pandurang in his own name is equally consia* 
tent either with a borrowing by him for his own indivi* 
dual purposes, or a borrowing for the purposes of the 
joint family business.. 

In Second Appeal No. 64 of 1940® it was recently 
held by Niyogi J., Officiating Chief Jcstice, and 
one of us that the view in 29 N. L. B. 312^ mnst 
be read as having been modified by the Privy 
Council decision. In the case referred to here 
their Lordships of the Privy Council declined to 
infer that in such cases there ia a presumption 
that the borrowing is for the purpose of the 
joint family business. Reading the earlier oase 
46 cal. 663* and 30 N. L. B. 60* together 
it is apparent that when the signature of » 
manager of a joint Hindu family appea* 
on a document it neither signifies that the 
debt was taken for the joint family nor that 
the manager was acting qua manager. Either 
position can be established aliunde. In the pte* 
sent case there is a finding that the debt was a 
joint family debt. The learned District 
however, considered that the existence of ^ 
signatures of the other adult members of tW 
joint family indicated that the manager d" 
signed qua manager but had signed in bis por* 
Bonal capacity and that the other adult memb^ 
had also signed in their personal capacity- R® 
also held that the fact that after 1926 the creditor 
started insisting upon the signatures of the ot^ 
brothers who bad recently attained majow 
clearly showed that the debts were taken in th^ 
personal capacity and, therefore, were not bin®* 
ing upon the rest of the family. ^ 

JO] In this the learned District 
clearly wrong, He had already given a 
that the debt which was the subject-matter 
the suit was borrowed for the purpo^ of ^ 
ancestral business which was being continued W 
the joint family after the death of Gurudi® 
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father He had also held that Gurudin was ad- 
mRtedly the maDager. This ending having been 
given, the conclusion based upon the evidence of 
the existence of other signatures upon the pro. 
missory note is inconsistent with it. The learned 
District Judge also held that a manager cannot 
act m a dual capacity at the same time. He held 
that the signature of Gurudin must be related 
either to his position as a manager of the joint 

family or must be taken to have been made in 
his personal capacity. 

[11] In the case of a manager of a joint fami. 
ly bis signature may not only bind the joint 
family but may even bind him personally if he 
owns property besides the joint family property. 

* 1 , *? ■] 1323 Bom. 244® 

that If the suit is based on a promissory note 

the other members of the joint Hindu family 

are not bound unless the plaintiflf sues the fami. 

ly on the debt. The reasons given by their 

Lordships were that many difficulties would 

otherwise arise in a suit of this kind, not because 

of any clash between the two capacities of the 

manager but because of the defence which the 

other members of the joint family could raise if 

the suit were based on the debt. The Bombay 

view does not appear to have been endorsed in 

several other cases and the Jaw on the subject 

summarised by Mulla in his^PrincipIes of Hindu 

Law, Edn. 9, at p. 269. is in the following words; 

‘It bag been held in several cases that where the 
manager of a joint family borrows money on a promis* 
wry note for a joint family business or to meet^S 
family necessity, the other members of the joint family 
may be sued on the note, though they are not parties to 

the joint family property unless they can be treated ns 
contrncung parties. If the suit is filed before paSS 
the cr^itor may sue the manager only and wak for a 
deolnration that the whole joint family property is liable 
or he m^ay implead the other members also. After pat* 

S’ V members in orde^r to 

enable^ him to proceed against the portions aUotted to 

This view of the law is based upon 23 Mad. 697 ® 

flflrTf”- ALL. 434!8 

U8] It is obyious from this that a manager 

Arrowing upon a promissory note may eiwse 
the other members to a liabiUty on the note it. 
self. In the present case the debt was for the 
family busmees and signature of the manager 
must, therefore, be referable to his capacity as 
the manager. The signatures of the other 
members of the family were obtained by the 
loreditor merely to safeguard himself. 

[14] The only question that remaius now to 
be considered IS what is the effect of the conduct 
of the plain^tiff m civil suit No. ioo of 1925 in 
asking the Court to discharge the present plain, 
tiff and the order passed by the Court discbarg. 
mg the present plaintiff from the earlier suit 
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It is to be remembered that for the purpose 
of suits filed^ against a joint family it is not 
necessary to join all the members. In 46 ALL. 
'09 it was held that where all the adult 
members of a joint Hindu family join in 
executing a mortgage of the joint ancestral pro- 
pei'ty it 13 a legitimate presumption that they 
are acting as managers on behalf of themselves 
and the minor members of the family. The latter 
are not necessary parties to the suit. In 47 cal. 
924 the minors bad brought a suit that the 
right of redemption was not lost to them by 
pason of a decree having been passed in a suit 
m which they had not been properly represented. 
Iheir Lordships held that inasmuch as the 
min^ors admitted the mortgage and that it was 
binding upon them they could not avoid the con- 
sequences of the sale by saying that they were 
minors at the time of the sale and that their 
interests were not effectively represented. Their 
Lordships held that the equity of redemption 
was extinguished because the sale was not set 
aside. In our opinion the same results would 
follow where the Court after -considering the 
facts holds that the debt was a joint family debt 
and was binding upon the family. In such a case 
the absence of the minor members of the family 

from the array of defendants would not serve to 
preserve their rights. 

_ plaintiff in this suit further conten¬ 

ded that the manager was not described as such 
m the plaint. In 8 Pat. 788*2 it was held that in 
a suit against the joint Hindu family the karta 
may effectively represent the other members of 
the family even though he is not described as 
auch ID the records of the case. In our opinion, 
the fai.ure to implead the present plaintiff in the 
array of the defendants makes no difference to 
tne decree which was passed in the Civil suit 
No. 109 of 1926 and the interest of the plaintiff: 
was conveyed in the sale which took place on* 
that decree unless the plaintiff can sot aside that 
sale on some ground. The present claim of the 
plaintiff that it was not a joint family debt and 
that Gurudin did not execute the promissory 
note in bis capacity as a manager of the joint 
Wmdu family has been negatived by the two 
Courts below. The finding given by the learned 
Listnct Judge that the signature of Gurudin is 
referable only to his personal capacity is clear. 

[y not tenable in view of the finding given by 
him as to the nature of the debt'and the wrong 
assumption of law that the signature could not 
be made m bis dual capacity. The result is that 
the appeal succeeds, the decree of the lower ap. 
peuate Court is reversed and the decree of the 
tria Court is substituted in its place. The appeal 
IS allowed with costs. 

_ Appeal allowed. 
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Padhye J. 

Maha/^eo Vyanknti — Appellant v. A^'kas- 

bhai Hasandli and oih-rs — Respondents. 

Mi'fi. Second Appml No. 136 of 1945, Decided on 
10-21917, from order of Firji Addl. Dist. Judge, 
Ainructi. D/* 21-3 1945. 

(a) Berar Land Revenue Code (1928), S, 179 (a)and 
(b)—Occupant nf sub-division selling his portion — 
Superior right of pre-emption between other occu¬ 
pant ot same sub-division and occupant of other 
sub-division of same survey number. 

L’nrUr S. 179 (h), on a sale of Lis portion by one of 
the occupants of a Sl]b■'livi^it)Q of a survey number, 
the other occupant of the same sub division has a supe¬ 
rior right of pre-emption, to that of ifie occupants of 
tbe other 6Ub*diviiion B ol the same survey number, 
even though they have jointly a larger interest in the 
survey number. It is only when no occupant of tbe 
sub-divi-.ion A wishes to exercise the right of pre-emp¬ 
tion, that the cl. (b) of S. 179, comes for consideration. 

fl'ani 5] 

(b) Berar Land Revenue Code (1928). S. 173 — 
Scope-‘•Occupant” in S. 54 and S. 173- Scope of 
*—Co-heirs under Mahomedan law, cannot claim 
right oi pre-emption jointly. 

Suction 11,5 is meant only to enlarge the definitioD of 
^e term^ occupant in S. 51 of the Code for the purpose of 
Ch. XIV, dealing wiih pre-emp'ion. For the purposes 
of pro oinption, a person i e., a juristic person is an 
occupant in a survey number if he has a right of an 
occupant, whether in hi? sole right or jomily with 
others. This secl'on is relevant only to determine tbe 
right of a person to pre empt. It is not relevant foe 
the purposes of determining priority between rival pre- 
emptors, which in some case-« depends on the extent of 
interest which the rival fccupants claiming tbe right 
of pre-emption have in the survey nuniber. Tbe right 
to pre-empt is to be distinguished from priority nmoD'’Sl 
persons enutled to pre-empt; the former docs not depend 
upuD the extent of inter-st lield by an occupant in the 
survey number, while tbe latter, in some cases, does. 
The basic principle of pre-eu ption, at least under the 
Berar Land Revenue Code, is that It is an individual 
righto an occupant and can be exercised by him for 
himself aud m bis own right. It is not a joint right in 
favour of several occupants and cannot be exercised bv 
Ihem joinilj in joint intereit even though tbe interes't 
which they held m the survey number may be undivi- 
ded. Two or rnore occupants cannot thus form a group 
andesircise the right of preemption jiimlv and can¬ 
not claim priority on the streneth of their’joint inte- 
rest in survey number. Where tbe plaintiffs are 
oo-beirs under Mahomedan l.w for the purposes of 
deUrniiDing priority under cl. (b) of S 179 of the 

>^'‘8 to be taken into 
consideration and not the interests of all the co-heira 

w n D .1 1 [Paras 7, 9 and 10] 

n, B. Pendharkar — for Appellant, 

G. T. Bhidc — for Respondents. 

Judgment. — This miscellaneoug second 
appeal arises out of civil suit No. 857.A of 
1944 instituted by respondents 1 to 8 with 
which was consolidated tbe appellant's civil 
Suit No. 856-A of 1944. Both suits were for the 
enforcement of a right of pre-emption under 
the Btrar Land Revenue Code arising on account 
of a sale of 2.20 acres out of the sub-division 

44/1 by Annapurnabai under the sale deed dated 
12.7-1943 for R3. 300. 


[ 2 ] The facts which need be mentioned are 
these. Survey No. 44 of mauza Pardi in Taluq 
and District Amraoti is divided into two sub. 
divisions viz. 44/i and 44 / 2 . Mfc. Annapurnabai 
was an occupant in suli-division no, 44/1 owning 
2.20 acres, a part of the sub-division, while the 
appellant and bis brother, Awadhoot own 8.16 
acres in tbe same sub-division. Easanali, father 
of respondents l to 3, owned 2.29 acres in tbe 
sub division No. 44/2 and the same is inherited 
by respondents 1 to 3 under the Mahomedan 
law as co-heirs, each of them having l/3rd share 
of that area which is cultivated jointly i. e., tbe 
area is not divided by metes and bounds. 

[3] Respondents 1 to 8, on tbe one hand and 
the appellant on tbe other claimed a preferential 
right of pre-emption; respondents based their 
claim on tbe ground that they have jointly a 
larger interest in the survey number while tbe 
appellant based bis claim on grounds, firstly 
that he is an occupant in tbe sub-division 44/1 
itself and secondly that his interest in tbe sur¬ 
vey number is larger than any one of the plain¬ 
tiffs. The Courts below held that the respon- 
dents have a preferential right to pre-empt 
Civil Suit NO. 857.A of 1944 was decreed by the 
first Court and that decree is maintained by the 
first appellate Court. 

[ 4 ] Tbe sole question in this second appeal is 
whether tbe appellant or tbe respondents have 
a preferential right of pre-emption on the un- 
disputed facts stated above. In my opinion, tbe 
question must be answered in favour of the 
appellant. 

fs] I am surprised to find that the Conrh 
below have missed a point which, to my miudi 
is obvious, in determining priority under S. I79i 
Berar Land Revenue Code. According to clause 
(a) of s. 179, the occupant who has the largest 
interest in the sub-division, a portion of which is 
being transferred, has priority in tbe absence of 
any occupant in that sub division who is related 
to tbe occupant transferring bis or her share. B 
is no.( alleged that any relation of AnoapurnaW 
lean occupant in sub-division NO. 44/1 and there¬ 
fore obviously the appellant who is an occupant 
in that sub division has a right to pre-empt. In 
fact, no question of priority arises in tbe case bet 
ween the appellant and respondents 1 to 3 as tto 
latter are not the occupants in the sub-division 
though they are occupants in the survey num* 
her. Claue (b) of s. 179. Berar Land ^veno^ 
Cole comes for consideration only when no 
occupant in the subdivision wishes to exerci* 
the right of pre emption. Thus, the appellant, 
an occupant in tbe sub-division, has decidedly 
a superior right of pre emption and it is only « 
he fails to pre-empt, that respondents 1 to S’ 
have the right of pre-emption. 
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[6] The Conrta below have determined the 
quMtion of priority, treating the case as one 
Mmg under cl. (b) of s. 179. As pointed out 
above, cl. (b) has no application to the case 
Asauraing however that the cose was governed 
by ol. (b of s. 179. still the decisions of the 
torts below are entirely wrong. The Courts 
.below have not correctly appreciated the funda. 
mental principles of pre emption under the 
^erarLand Revenue Code, and the appellate 
U)urt failed to comprehend the scope and nur 
pose of s. 173 of the Code. 

_ [7] Section 173. Berar Land Revenue Code 
IS meant only to enlarge the dehnition of the 
term occupant’ in s. 64 of the Code for the pur- 
poseofob XIV, dealing with pre-emption. For the 
purposes of pre emption, a person i. e. a juristic 
^rson is an occupant in a survey number if be 
has a right of an occupant, whether in his sole 
right or jointly with others. This section is relo. 
vant only to determine the right of a person to 
pre-empt It is not relevant for the purposes of 
idetermining priority between rival pre-emptors. 
which in some cases depends on the extent of 
interest which the rival occupants claiming the 
jnghfc of pre-emption have in the survey number* 
|The right to pre-empt is to be distinguished 
jfrom priority amongst persons entitled to pre. 
empt; the former does not depend upon the ex- 
tent of interest held by an occupant in the 
aurvey number, while the latter, in some cases 
does. The Iparned Judge of the lower appellate 
Court has not kept this distinction in view. 

Ce] The Judge of the lower appellate Court 
has relied on a passage from Hirurkar’s Trea- 
tise on Berar Land Revenue Code at p. 886. 
That passage is in the notes under s. 173 and is 
not relevant in the matter of determining priori¬ 
ty under s. 179 of the Code. The learned author 
meant only to point out that each one of the co- 
owners or the tenants-in-common is under 8. 173 , 
a person having the right of an occupant for the 
purpose of exercising the right of pre-emption 
Tinder oh. xiv, Berar Land Revenue Code. 

C9] The basic principle of pre-emption at 
east under the Berar Land Revenue Code, is 
that It IB an individual right of an occupant and 
can be exercised by him for himself and in his 
own right. It is not a joint right in favour of 
Mveral occupants and cannot be exercised by 
them jointly and in joint interest even though 
the interest which they bold in the survey 
number may be undivided. Two or more 
occupants cannot thus form a group and exer- 
oiee the right of pre-emption jointly and cannot 
olaim priority on the strength of their joint 
mterest in the survey number. It is therefore 
mat B. 178. Berar Land Revenue Code has 
’declared a person having tbs right of an occu- 


pant jointly with others to be an occupant 
so that if be desires, he may be able to exercise 
the right of pre-emption for himself. The Berar 
Land Revenue Code does not permit a decree 
for pre emption being passed in favour of more 
persons than one. This is clear from sub-section 
(2) of s. 179 of the Code. By virtue of s 178 of the 
Lode each one of the three plaintiffs is an 
occupant entitled to exercise the right of pre- 
emption. They are moreover equally entitled to 
the right but no decree can be jointly passed in 
their favour. Under sub section ( 2 ) of s 179 

the person to exercise it shall have to bo deter.' 
mined by lot. 

[ 10 ] In the absence of division by metes and 
bounds, the position of co-heirs under the Maho- 
medan law is that of tenanis.in common. They 
have a distinct interest though possession and 
management may be joint. They are not joinfc 
tenants and there is thus no unity of interest 
which is to be distinguished from the unity of 
po3?es^ioo, between them. Thus the interest of 
each one of the three plaintiffs is i/srd of 2 29 
acres, i. e. roughly 36 gunthaa For the purpo. 
ses of determining priority under cl. (b) of s. 179 
of the Code, the interest of one of the plaintiffs 
1. e. 36 guntluis has to be taken into considera- 

tion and not the joint interest of the three plain- 
tiffs. 

[lOal The appellant and his brother, Awadhoot 
own 3.15 acres in eub.divi3ion No. i of survey 
NO. 44. The lower app^-llate Court has not permit, 
ted the appellant to reply on the position that he 
and hie brother Awadhoot are co-parceners, and 
that position is not also necessary for the deci¬ 
sion of this appeal. The interest of the appel. 
lant is 1/2 of 3.15 acres i. e. 127^ as against 36 
^nlhas of an individual plaintiff respondent. 

The appellant has thus the largest interest in 
the survey number and is entitled to priority 
even under cl. (b) of8.l79.as.«umiDg that priority 
IB to be determined under that clause. 

[ll] The result is that the appeal succeeds 
and the decree of the lower appellate Court is 
eet aside with costs. A fresh decree shall now be 
drawn up giving the appellant a first right of pre. 
emption if he deposits within one month from 
the date of this decree Rs. 800 and, on such 
deposit^ing made, the interest to be pre-empted 
should be placed in bis possession The appel. 
lant is also authorized to deduct his costs certi^ 
ted against respondent 4, from the amount of 
PS. 800 deposited by him. In the event of the 
appellant s failure to exercise the right of pre. 
emption in compliance with the directions of the 
decree, bis suit would stand dismissed with costa 
and the trial Court should then decide by lot 
the person (out of the plaintiffs) who shall be 
entitled to exercise the right. The person so 



186 Nagpur Kamlu Ameita v. ee: 

fletermined would be entitled to exercise the 
right of pre-emption and to be placed in posses- 
Bion of the right on bis depositing the amount 
of Es. 300 within one month of the date of 
determination. In the event of a failure on the 
part of the person so determined to pre-empt, 
civil Suit No. 357-A of 1944, would be dismissed 
with costs. 

E G.n. Appeal allowed, 

A. I. R. (35) 1948 Nagpur 136 [G. N. i9.] 

Bose J. 

Kamlu Amrita Marathe—Judgment-debtor- 
Appellant v. Eknalh Ananda Marathe — 
Decree-holder—Respondent, 

MifC. Second Appeal No. 80 of 1945, Decided on 
18-12-1946, from order of Addl. Dist. Judge, Buldana, 
D/- 22-3-1945. 

(a) C. P. and Berar Relief of Indebtedness Act 
(14 [XIV] of 1939), S. 13 (3) —Lahan-gahan mort¬ 
gage—During pendency of suit on, amount scaled 
down and instalments granted—Mortgagee obtain¬ 
ing certilicate under S. 13 (3)—Civil Court can 
enforce mortgage in terms thereof—Payment of 
balance due—Effect of. 

While the suit on a laban-gahan mortgage was pen¬ 
ding, the mortgagor applied to the Debt Belief Court 
which sealed down the amount due and made it paya¬ 
ble by instalments. Two instalments having been defaul¬ 
ted the mortgagee applied to the Deputy Commissioner 
under S. 13 (3) and obtained a certificate and applied to 
the Civil Court for enforcement of the mortgage and for 
possession of the property: 

Held that (1) by virtue of the provisions of S. 13 (3) 
the Civil Court had jurisdiction to enforce the mortgage 
in terms thereof as if a final mortgage decree bad been 
passed in terms of the mortgage: 33 A. I. R. 1946 Nag. 
45 and S. A. No. 238 of 1944, Approied; Misc. S.A. No. 
173 of 1944, licl. on. [Para 8] 

(2) No doubt the mortgage being a lahan-gahan the 
Court could have exercised its discretion under 0. 34 , 
R. 4 (3) in favour of the mortgagor by allowing him to 
redeem the property by depositing the amount due and 
refusing a decree for foreclosure in favour of the mort- 

(3) But on the grant of a certificate by the Deputy 

Commissioner under S. 13 (3) the final mortgage decree 
came into existence by operation of law namely S. 13(3) 
and the Civil Court at that stage was merely an execu¬ 
ting Court and therefore could not exercise the diecre- 
tion which 0. 34, R. 4 (3) conferred on it before the 
stage of a final decree. [Para 13) 

(4) Therefore the only way in which the Court could 

proceed was to give effect to the mortgage as if a final 
mortgage decree bad been passed in terms thereof. As 
the mortgage provided that if the mortgagor failed to 
pay o8 the mortgage money punctually the property 
would stand foreclosed the mortgagee was entitled to be 
put in possession. [Para 14] 

(b) C. P. and Berar Relief of Indebtedness Act 
(14 [XIV] of 1939), S. 13 (3)-Ccrtificatc under— 
Civil Court cannot go behind certificate. 

The Civil Court when executing the order of the 
Debt Relief Court by virtue of the provisions of S. 13 ( 3 ) 
cannot go behind the Certificate of the Deputy Commis¬ 
sioner under S. 13 (3), [Para 15] 

(c) C. P. and Berar Relief of Indebtedness Act 
(14 [XIV] of 1939), S. 13 (3) - Certificate under- 
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Failure to state that claim shall be enforced as If a 
decree had been passed—Effect of. 

All that S. 13 (3) requires the Deputy CommissiODer 
todo is to issue tbe certificate. Once be does that the 
law comes into operation and directs that tbe claim 
shall be enforced as if a decree bad been passed, ltdoes 
not matter whether the Deputy Commissioner says this 
or not in tbe certificate. [Para 17] 

Case referred:— 

1. (’45) I. L. R. (1945) Nag, 973 : 33 A. I. R. 1946 Nag^ 

45, Vithal v. Laxraan. 

S, N. Eherdekar—tox Appellant. 

H. B. Chandwhar—loi Respondent. 

Judgment.—Tbe main contention raised in 
ibis appeal revives a matter which has been settled 
by three Judges of this Court in three separate 
cases regarding tbe interpretation of certain 
sections of tbe Belief of Indebtedness Act. Tbn 
facts are as follows. 

[2] The appeal is by tbe judgment-debtor. 
He executed a mortgage on 2.11-1926 in favour 
of the decree-holder.respondent. The decree-hol¬ 
der filed Civil Suit No. 862.A of 1940 on the basis 
of this mortgage in the Civil Court. On 16-10-1940, 
while the suit was pending, tbe judgment-debtor 
(mortgagor) applied to the Debt Relief Court for 
a scheme. Tbe claim, of ES. 1340-4-0 made in the- 
Civil Court was scaled down to Rs. 1226.00 by 
tbe Debt Relief Court on 26-11-1941. This 
sum was made payable in 25 instalments, tbe 
first 24 being of Rs. SO-O-O each and tbe last of 
Rs. 26 0-0. 

[3] Two instalments were defaulted, and 
accordingly the decree-holder applied to tiifr 
Deputy Commisaioner under S. IS (s), Relief of 
Indebtedness Act for a certificate. The certifi¬ 
cate was granted on 12-9-1941. Accordingly! tb® 
decree holder filed the application,out of ffbiflb 
this appeal arises seeking execution and asking 
for possession of the property. The application 
was made on 11-10-1944. 

[4] The judgment-debtor objected that tho- 

decree-holder was not entitled to possession' 
According to him, the effect of the Debt Ben® 
Court’s order was to wipe out the origin^ 
ract and to leave in its place what might n® 
termed a simple money decree payable by ^ 
talmenta. When the Deputy Commissioner issued 
the certificate under s. 13 (3) of the Act all that 
happened was that a sort of eligibility clause 
came into force and the whole amount payaN® 
under this simple money decree became recove¬ 
rable at once. The contract, however was not 
revived. Therefore, the lower Court baJ ^ 
power to execute this decree as if it was a 
gage decree and place the decree-holder in po®" 
session. . 

[5] This contention was overruled by ^ 
lower Court, and the learned Judge directed ^ 
decree-holder to be placed in possession.^ 
appeal to tbe lower appellate Court against thi^ 
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failed, and accordingly a second appeal was 6Ied 
here. This is the appeal I am now bearing. An 
order for stay was obtained on 24 - 41946 , and 
shortly afterwards, on 1.6-1945, the judgment, 
debtor deposited the whole of the balance due 
unuor the Debt Relief Court’s order into Court. 
It is contended that this completely satisfies the 
decree-holder^ claim, and accordingly the order 
directing possession to be delivered to the decree, 
holder should be reversed. 

[6] The question whether the Civil Courts 
have power to execute an order of a 
Debt Relief Court under s. 13 (8) of the Act 
as if a mortgage decree has been passed, 
has been considered by Pollock J. in I.L.E. ( 1945 ) 
Nag 973,* by Grille J. in second appeal No. 238 
of 1944 and by Hidayatullah J. in Miscellaneous 
Second Appeal No. 173 of 1944. All three learned 
Judges are agreed that such a decree is possible, 
and the later two cases follow the earlier one. 
Pollock J.’b decision can be gathered from the 
head-note in the reported case which is to this 
effect: 

"Where there b&s been a preliminar; decree for fore* 
closnre, an order passed by the Deputy Commissioner 
under S. 13(3), C. P. and Berar Relief of Indebtedness 
Act bas the effect of a final foreclosure decree.” 

[7] It is argued that this takes no notice of 
the fact that the effect of the Debt Relief Court’s 
order is to wipe out the original contract. The 
mortgage was not for instalments and accord, 
ingly the moment the Debt Relief Court scales 
down the debt and makes it payable by instal¬ 
ments it wipes out the original contract and 
substitutes something different for it. The Act 
nowhere provides that the original contract shall 
be revived, and as S. 13(3) speaks of the 
" balance remaining due ” being recoverable it is 
evident that there was no intention to have the 
original contract revived. 

[6] It is true the rulings cited do not refer to 
this exact point but they have dealt with the 
effect of the words "the balance remaining due 
shall be recoverableand the learned Judges 
have reached the conclusion that the section 
though inartistically worded is reasonably plain 
and means that in the case of a mortgage what 
has to be executed is a mortgage decree. In my 
opinion, the words "in the case of a mortgage, 
lien or charge as if a final decree bad been 
passed by a Court of civil jurisdiction" would be 
meaningless if we were no longer to look to the 
original contract. The very fact that the diffe. 
rent types of contract, namely, mortgage, lien 
or charge, have been set out in the section indi- 
cates that they have still to he looked to and 
given effect to as far as is possible after the 
Debt Belief Court's order scaling down the debt 
is taken into consideration. I respectfully agree 
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with the three decisions above cited that in the 
case of a mortgage one must look to the mort- 
gage and enforce the claim in terms of the mort- 
gage. 

[9] An examination of the cases cited will 
show that a preliminary decree had been passed 
in the first two of the cases. In the present case 
there has been no preliminary decree. The 
application to the Debt Relief Court was before 
that stage could be reached in the Civil Court. 
Accordingly to that extsnt the first two rulings 
are not in point. But the third ruling is. In 
that case no suit had been filed on the mortgage, 
and accordingly it is in point here. I respect¬ 
fully agree with Hidayatullah J. that in such a 
case the effect is the same as when a prelimi- 
nary decree has been passed. 

[ 10 ] The next point urged is that this is a 
lahaiugahan mortgage, and accordingly the 
Court bas a discretion under 0.34, R. 4 ( 3 ), Civil 
R. C. either to pass a decree for foreclosure or 
one for sale; and it is argued that as the full 
amount due under the Debt Relief Court’s order 
has DOW been deposited in Court, the discretion 
should be exercised in favour of the mortgagor, 
and if that is done then the order directing deli, 
very of possession to the decree holder will be 
wrong. 

[n] In my opinion, the stage at which the 
Court could exercise its discretion is gone. Had 
the judgment-debloc pursued his remedies in the 
Civil Court be would have been right in his 
present contention because the mortgage we arei 
considering is admittedly a lahan gahan mort-! 
gage. But he chose to go beyond that end to go! 
to the Debt Relief Court. He was not bound to 
go. but as he was given an option be chose to 
exercise the option and go there. Accordingly, 
he is DOW bound by the special rules which obtain 
when such a course is pursued. 

[I 2 l The law, once that is done, so far as the 
present matter is concerned, is contained in s. 

13 (3), Relief of Indebtedness Act. That lays down 
that once the Deputy Commissioner has given 
his certificate then, 

"the balaoce remainiog due shall be recoverable as if a 
decree, and in the case of a mortgage.... as if a final 
decree, bad been passed by a Court of civil jurisdic¬ 
tion.” 

[13] Now what kind of final decree? It is evi- 
dent that the Court executing this decree cannot 
pass the final decree. That is done by the law 
namely, s. 23(8) of the Act. The Civil Court at 
that stage is merely an executing Court, and 
therefore cannot exercise the discretion which 
0. 34, R. 4 (3) confers on the Court before the 
stage of final decree. Once we reach that position 
then it becomes obvious that the only way in 
which the section can be reasonably interpreted* 
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i3 to mt an that one must look to the mortgage 
anci execute the "decree” in terms of it. 

[14] The mortgage here is a lahan gahan 
mortgage and gives no option to the judgment- 
debtor or to the decree-holder. It says, "If I 
fail to pay off the amount pnnctiially then the 
above immovable {)ropei'ty will stand foreclosed 
(lakan-gahan)” The matter will, therefore, 
have to be construed as if the decree which the 
[Court is now supposed to be executing contained 
those words. If >t contained those words then 
thvre is no doubt that the order directing deli- 
ye»y of posse-sion is right, In my opinion, that 
is the only way in which we can proceed, and 
therefore the order of the lower Court was right. 

[ 15 ] It was then argued that before a 6nal 
decree can be passed notice should, or at any 
rate ought, to be issued to the judgment debtor. 
Whether such a notice is required by the law is 
a matter of dispute, and the various High Courts 
are not agreed on the point. But that apart, I 
am clear that the Civil Court when executing 
the Order of the Debt Relief Court cannot go 
behind the Deputy Commissioner’s cerliBcate. 
The only person who could issue the notice 
would bo the Deputy Commissioner because the 
law regarding execution in the Civil Court does 
not take effect until he has issued bis certificate. 
That being the case, and the Deputy Commis-' 
sioner acting under the Debt Relief Act not 
being subordinate to this Court, I have no power 
to go behind bis certificate. 

^^sued that the certificate of 
the Deputy Commissioner here is vague and 
therefore no executable decree is present before 
the Court. The certificate follows the wording of 
the section and is in these terms: 


I bueby order tbat the order dated 2611-194 
of the Debt Relief Court. Buldana. fixing the inotal 
ments in case No. 275/1941 .ball cease to have efTec 
and tbe balance Hs. 1J76-0-6 and costs Bs. l-S-i 
remaining due shall be recoverable as jfa decree, and ii 

^ u ^ "’Oi'tgftRC, lien, or charge, as if a fina 
decree, bad been passed by a Court o( civil jurisdiction.’ 

[ 17 ] It is to be observed that the latter par 
0 this certificate is in the alternative, and there 
fore it is argued it is inexecutable. In my opi 
nion, tbe latter part of the certificate should b( 
jgQored. It is evident tbat S. 13 (3) has not beet 
happily worded, but in my view all that it requl 
res the Deputy Commissioner to do is to issm 
the certificate. Once he does that then the law 
comes into operation and be has nothing furthei 
fo- It is a Jaw which directs that the clain 
|3hall be enforced as if a decree had been passed 
It does not matter whether the Deputy Commia 
^oner says this or not. Tbat is not for him 
That being the case, there being a certificate 
here and there being a mortgage, we have tc 
enforce this mortgage according to its terms anc 


regard the matter as if a decree in terms of the 
mortgage had been passed. The appeal fails &sd 
is dismissed with costa. 

G.N. Appeal dismissed. 
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POLLOK AND ShEVDE JJ. 

Jainah Begum wlo Sarjaraj Ali Beg^ 
Plaintiff — Appellant v. Faryazuddin Ma- 

siuddin and another—Defendants _ Bespofn. 

dents. 

Second Appeal No. 212 of 1943, Decided on 30*7-1947, 
from Appellate decree of 3rd Addl. Dijt. Judge, AmraoH, 
D/-30 11-1942. 


Berar lnam Rules, R. 5 — Inam to “CUimantS 
and their lineal descendants” — Parties Sbias — 
Daughter’s daughier is lineal descendant. 

An inam was granted for personal maioteoaDCe "lo 
tbeclaimants and tbeirlinealdescendantsioperpetuity." 
The claimants were Sbias and tbe question was wh®’ 
ther a daughter’s daughter was a lineal desceodsnl: 

Held, tbat tbe claimants being Sbias, the daughter’s 
daughter was as much an heir as a eon’s son. The 
dautfbter'a daughter was therefore a lineal descendant: 
17 A. I. B. 1930 P. C. 41 and 16 A. I. R. 1929P.C.162, 
Sel. on. [Para 4] 

Cases referred'.—^ 

1. (*30J 26 N. L. R. 119 : 17 A. I. R. 1930 P. C. 41! 
1211. C. 229 {P.C.), Sabdar Aii v. Maksudali Beg. 

2. (’29j 16 A. I. R. 1929 P. C. 162 ; 1161. C. 608 
(P. C.), Bbimnatb Missir v. Tara Dai. 


P. A7. Rudra — for Appellant. 

M, T.Shareef — for Respondents. 

Judgment. — This appeal arises out of ft 
dispute over certain inam fields. The parties 
are descended from Gulam Ali, one of the origi¬ 
nal grantees, as shown in the following gene*- 
logical tree: 

GULAM ALI 


Imdad Ali 

I 

Hasan Ali 

1 


1 


MunaffW A1 


I 

Cbandni Regom 
Jainab Begum (PlaintiS). 


I 

Imami Begum 
(Defendant). 


[ 2 ] By a suit in 1916, the shares of Ohaadnf 
Begum and Imami Begum on tbe one hand and 
Munawarali on the other were partitionedi ft®^ 
by a second suit in 1923 tbe shares of Cbandni 
Begum and Imami Begum were partitionod 
inter se. Cbandni Begum is now dead, and ih* 
question is whether her daughter, the plaintiffi 
is entitled to succeed to her share. 

[ 3 ] The inawi was granted for personal 
maintenance and is governed by B. 6 of the 
Berar Inam Rules, except in so far as tbe sp®* 
cial teems of the grant apply. The inam ^ 
granted " to the claimants and their line*! 
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descendants in perpetuity ” The question then 

Ltd!:;. “ 

Shia law the daughter’s daughter is as much an 
jheir as a son a son. as no distinction is made 
betw^n agnates and cognates. In 26 n. l. e. 
119, their Lordships of the Judicial Committee, 
dealing with an tnam governed by r. s. held 
that the words in that rule ‘Successions limited 
to direct lineal heirs and undivided brothers* 
•could not mean that the succession was limited 

to lineal male heirs, and that if you wished to 

limit the word heirs’ either to the male or female 

nne it was essentialtbat you should do so in 

direct terms or by necessary implication. Again 
in A I, R.1929 P. c. 162.2 their Lordships held 
that the terra lineal descendants" includes all 

descendants and is not restricted to male des- 

cenaanfcs. Those two decisioiis conclude the 
matter. 

[6] The appeal must therefore be allowed 
There will be a decree in the plaintiff’s favour 
with costs throughout. 

Appeal alloKed. 
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Lalchand ^alhuram—Deerce.JioUer—Appel 

lant V. Nandu s/o Pallu and another^ 
Respondents. 

-JuaRe. Damoh, D/-19-10-1945. ^ 

<d) ^S20\ Ss. 55 ( 1 ) 

obtaLd hv f T J rctrospective-Rent decree 
obtained by lambardar - Surrender of holding to 

fambardar - Execution of decree 
alter commencement of amending Act 

iqlo T S® of tbe amending Act of 

iambardar. B. the mortgagee of tbe villaffc 
gage de^I're^w his mort- 

to him > 1 ^®!,®"^ Burrendered tbe holding 

^cld ( 1 ) that the new 89 . 65 An(\ 5 ft* a vmi v • 
retrospective in operation, tbe case was not governrf*by 

S STbfhou' V*'® N.s.na,Di.«i„*. ,Zll <5 

btr ri.r * ® 8 khudkaeht properiv 

by reason of tbe surrender and being In poa-ession of R 

or o„, , 1 .™ the ,e„a„l'. ,i'bl” ZCZiLg 

® ®**‘"8«'8hei and A could not get thofe 

tenancy%h a 

(b) C. P. Tenancy Act (1 [I] of 1920?*S "ss 
Surrender and transfer-Distiliction. “ 

A eurrender is not tbe same thing as a transfer A 

thT«SoVnf“t!'^" **’*.®‘* P“‘« to 

4 eLn?T?X 'DTOl’tog an extinction of tbe 

tenancy tight, it must, therefore, come into force im- 


mediafcly nud its operation cannot be postponed till 

tbe surrendering lenant’sdcuh An.i, V 

set the bene . of ^ ® 

itV fn.iln I kr l«"dlord with 

U^^mcdemal obligaiions; 21 A. I. it. 1934 N„g. b9, 

(c) Interpretation of statutes — 
operation. =‘iaiuies - Retrospective 

Hiving retros“pective effec to tS 
there is some,^: ng i„ 

a contrary intemion ibe duty and practice of tha 
Courts of Justice is to presume that the Act is proseec- 
^ve nnd not rctrospe.tive ; 25 A. I. U. 19J« ZZWl, 

Cnses referred ;_ [Para 4] 

im 1 • 39 = 33 A, I. R. oT^ag 

,^*,?.;“®7P™sad V. Punameband Kahdas. 

fJaJ I L. R. (1938 Nag 91 • 25 A T R loao 

B.E.Gi/pfa-for Appellant, 
o. C. Dube — for Respondeat 2, 

Judgment. Tbia order disposes of four 
mistelliineous (second) appeals, namely, 27, 28 
29 and 30 of 1946 as all are on tbe same point. 

[2] Tbe facts of this case may be briefly 

oittS Setb Lalchand 

obta.ned decrees for arrears of rent against 

M aeir ‘Ws appeal as weU 

as against tanous other tenants who are im- 

pleaded in other sister appeals. He was the 

bmbardar of the villages Madia and Kursiya, 

these villages in favour of Mi.sammat Kausalya 
Ba. respondent 2 ), who is also respondent 2 In 

ed a mortgage decree, and in execution of that 

‘I'n appellant's shara 
and bersel bought it. Thus she obtained pro- 
prietary interest in these villages on II121932. 

The appellant, however, continued to be the 
lambardar of thpse villages till 161.1934 on 

lAmhft Kausalya Bai was appointed 

lambardar of the villages. On 6 3-1944 the 

appellant applied for execution of bis rent decrees 
against hi3 tenants and prayed for the sale of 
tbeir Mcupancy holdings. All his execution 
applications were dismissed by the trial Court 
and on ap^al therefrom the orders of dismissal 
we e uphold by the first appellate Court. 

fh«f \if . ‘^«3e cases were 

m all these four appeals had been either ejneted 
or had surrendered their holdings to tbe lambar- 
dar Mt. Kausalya Bai, that Mt. Kausalya Bai 
was m possession of the agricultural lands 

debtors tenants for over three years, that the 
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tenacts* right to the holdings, if any, had been 
extinguished and that the appellant could not 
bi'ing to sale the holdings, which were not in 
existence when the applications for execution 
were made. 

[ 4 ] For the purposes of all these four appeals 
before me, I am concerned only with those 
tenants who had surrendered their occupancy 
holdings to Mt. Kausalya Bai during the period 
of 1933 to 1936 inclusive and whether the said hold* 
ings had already become khudkasht land of Mt. 
Kausalya Bai long before the appellant applied 
for execution of bis rent decrees on 6-3-1944. It is 
contended in this appeal by the learned counsel 
for the appellant that under the new S. 58-A, 
C. P. Tenancy Act the rent of the holding of an 
occupancy tenant shall be a first charge thereon 
and it is further contended that the provisions 
of new S. 55 ( 1 ) (d) of the Act with regard to 
recovery of rent shall apply to proceedings 
instituted after the commencement of this Act 
in execution of decrees for arrears of rent pass¬ 
ed before the commencement of the Act. It 
is, therefore, argued that on the basis of tbwe 
two sections read together the appellant is 
entitled to execute his decrees against all the 
holdings in question on the footing that they 
were occupancy holdings and should be deemed 
to continue as occupancy holdings for the pur- 
pose of satisfying the primary charge on them 
as regards the payment of rent. It should be 
borne in mind that these sections, namely, ss. 55 
and 58.A, were introduced in the C. P. Tenancy 
Act by amending Act of 1940. According to the 
contention of the learned counsel for the appel. 
lant the rent is fastened upon the holdings as 
a primary charge whether they remain in the 
hands of the original tenant or whether they go 
into the bands of a transferee, and it is argued 
that this statutory charge cannot be defeated by 
any subsequent transfer of the said holdings. 
The cases with which I am concerned are, how* 
ever, not cases of transfer but cases of surrender 
and a surrender is not the same thing as a 
transfer. It 13 laid down by the Bench consist- 
iDg of Niyogi and Pollock, A. J. Cs. in 30 N. L. r 
175^ as under: 

the teDant puls an 
end to the contract of tenancy involving an extinction 
of the tenancy right; it must, therefore, come into 
force immediately and its operation cannot be postponed 
till the surrendering tenant’s death. An alienation, 
on the other hand, does not afieot the contract between 
the landlord and tenant and does not extinguish the 
tenant right, The alienee acquires the tenant right 
intact and gets the benefit of the contract with the 
landlord with its incidental obligations." 

This is the reason why by reason of the sur- 
li'ender of the holdings by the tenants to the 
landlord Mt. Kausalya Bai all those holdings 
became her khudkasht property. The learned 


counsel for the appellant invited my attention 
to Puranik J.’s ruling reported in I. L. B. (1946) 
Nag. 39' in support of his contention that the 
appellant was entitled to execute the decrees 
against the holdings in question under new S3.55 
and 58.A, C. P. Tenancy Act. This ruling is, 
in my opinion, easily distinguishable on the 
ground that the occupancy holding in the decided 
case had not ceased to be an occupancy hold¬ 
ing; nor bad it lost its original character as an 
occupancy holding by reason of any surrender 
in favour of the landlord and become converted 
into khudkasht land of the landlord. This ruling 
is, therefore, inapplicable to the facts of the case 
before me which are fundamentally different. 
There is also another difficulty and it is this. 
The holdings in question bad become khudkasht 
land of Mt. Kausalya Bai by reason of various^ 
surrenders long before the appellant filed his 
execution applications. The legality of theee 
transactions cannot be decided on the basis of 
new ss. 55 and 58-A which were enacted in the* 
year 1940. If the said prior transactions are 
sought to be governed by new provisions of 
law, which subsequently came into existence, 
that would amount to giving retrospective effect 
to the said provisions. Acts which have the 
effect of impairing contracts and affect vest¬ 
ing rights must be strictly construed end in 
interpreting such laws the Courts must lean 
against giving retrospective effect to their pro¬ 
visions. Unless there is someting in the langu¬ 
age of an Act showing a contrary intention, 
the duty and practice of the Courts of Justice 
is to presume that the Act is prospective and 
not retrospective: vide l. L. E. (1938) Nag. 91* 
Therefore, the provisions of new Ss. 56 aiw 
58-A are, in my opinion, inapplicable to the 
case, and that the ruling in I. L. B. (1946) 

39^ based thereon is equally inapplicable. 

[ 5 ] Kespondent 2 , Mt. Kausalya Bai had been 
in exclusive possession of the holdings of Nando 
Kishundas, Kara and Mt. JagTani Bahu 
pondent-tenants) for over seven years before| 
the appellant applied for execution of wnt 
decrees against them. All the tenants’ right I® 
possession had also become barred by time under 
Art. sch. II, 0. P. Tenancy Act M 
tenancy rights, if any, were extinguished and 
the appellant could not get those rights in 
cution of his decrees for the simple reason th® 
there was no occupancy right in existence ® 
the time of the execution of the decrees which 
the appellant could bring to sale. 

[6] The appeal fails and is hereby diamiffl®^ 
with costs. Counsel’s fee Es. 60 in all the cases- 

V.B. Appeal 
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Shevde J. 

Kodu slo Dehidin and another — Plain¬ 
tiffs — Appellants v. Lola s/o Moatha and 
another — Defendants — Bespondents. 

Second Appeal No. 697 of 1943, Decided on 23*7-1947 
iiom appellate decree of 1st Addl. DUt. Judge, Jubbul- 
pore, D/- 25-6-1943. 

(a) Hindu law — Marriage — Form — Presump, 
tjon as to — Pat marriage in clj«ri form—Payment 
to former husband for obtaining divorce—Effect. 

The presumption under Hindu law ie that a marriage 
should be deemed to be in an approved form and that 
a pat marriage in churi form or in any other form is 
no eiception : 33 A. I. R. 1946 Nog, 232, Rel. on. 

tru [Para 6 ] 

Ibe essence of Asura form of marriage is that a 

bride s price should be paid to the father or other 
relatives who give away the bride in consideration of 
the marriage and a marriage between a man and a 
civorc^d wozDan is not to be regarded as being in an 
unapproved form of marriage under Hindu law : 37 
Bom. 295, Bel. on. [Para 6 ] 

Hence the marriage of a divorced woman with a man 
in churi form cannot 'be said to be in an unapproved 
form from the mere fact that certain amount was 
paid and ornaments were returntd to the former 
husband for obtaining divorce from him. [Para 6 ] 

(b) Civil P. C. (1908), 0. 6, R. 2-New plea. 

It is not necessary for the second,appellate Court 
to look into the evidence and decide a new point 
raised before it, in the absence of any plea or issue on 
tbe point in the lower Courts j 17 A. I. R. 1930 P. C 
€7, Bel on. [Pa^^ 53 

Annotation.-C44.Com.) C. P. C., 0. 6, R. 2 N. 9. 

Cases referred 

J?*? F P* C. 67 : 24 8 . L. R. 138 : 

121 I. C. 204 (PC), Siddik Mahomed Shah v. Mt. 
Saran. 

2. (’46) I. L. R. (1946) Nag. 378: 33 A. I, B. 1946 
Nag. 232: 223 I. C. 113, Mahadeo v. Mt. Chandra- 

A 4 


Kodu Debidin v. Lola Moatha (Shevde J.) 


Nagpur 141 


3. (13) 37 Bom. 295 : 17 I. 0. 949, Eira v. Haneji 

Foma. 

B. L, Cupla — for Appellants. 

V. V. Kelhar — for Respondents. 

Judgment.—This appeal arises out of a suit 
commenced by the plaintiffs.appellanU for pos. 
session of plaint mentioned property against 
tbe defendants-respondents. This property origi. 
naUy belonged to one Mt. 8ita (also called 
Chbitiya) who died on 12.7-1941, without leaving 
any issue. The admitted facts of the case 
are that tbe property in suit was gifted to Mt. 
Sita by her father Kbiladi who died after 1930 . 
Mt. Sita was first married to one Brijlal Kurmi 
who died some time in 1930. After tbe death of 
her husband she was remarried to one Rama 
Kurmi in churi form. She did not pull on well 
with Rama for a long time, and left her husband 
and returned to her village. It is alleged that 
she had had:illicit connection with Lola (defen. 
dant l) and lived with him, with the result that 
Lola got into possession of all her property 
after her death. As Mt. Sita died without 


any issue and as tbe property in suit was 
admittedly her stridhan property, tbe queslion 
arose as to who could succeed to it as her heir 
under Hindu law. The appellate Court held as 
pleaded by defendant 1 Lola, that Sita was 
remarried to Lola in churi form and was hia 
legally wedded wife according to the custom of 
their caste, but tbe learned trial Judge having 
assumed that tbe churi form of marriage wag 
an unapproved form of marriage under Hindu 
law. held that the plaintiffs-appellants. as agna. 
tic relations of her parents, were preferential 
heirs and excluded Lola (defendant!). The plain- 

tiffs’ suit was accordingly decreed to the extent 
of tbe landed property. 

[2] On appeal by Lola tbe decree of the 
Court of first instance was reversed and the 
plaintiffs’ suit was dismissed. The first appellate 
Court of Jubbulpore held that the churi form 
of marriage having been recognised as valid 
by custom, tbe presomption of Hindu law that 
a marriage should be deemed to be in an appro- 
ved form must prevail, in the absence of any 
allegation or proof that bride’s price, techically 
called Sulka, was received by the father or 
other guardian for giving tbe girl in marriage. 
The lower appellate Court having thus held that 
remarriage of Mt. Sita with Lola was in an 
•approved form her husband Lola was alone 
entitled to succeed to her stridhan property in 
suit to the exclnsion of the plaintiffs who were 
the agantic relations of her parents. The Court 
of appeal below, therefore, dismissed the plain, 
tiffs' snit with costs. 

[3] In the appeal before me, tbe plaintiffa 
have admitted all the findings of fact, namely 
Lola was married to Mt. Sita in churi form 
and that marriage was legal and valid accord, 
ing to tbe custom of their caste. It is also 
admitted that before her remarriage with Lola 
she obtained a divorce from Rama and that that 
divorce was also valid according to custom. It 
was, however, contended that this remarriage 
of Sita with Lola is in an unapproved form, 
technically called Asura, inasmuch as an amount 
of Rs. 60 was paid to Rama in cash and her 
ornaments were returned to him for obtaining 
the said divorce as evidenced by Ex. D-3. As it 
is clear from this Ex. D-3 that some considera- 
tion was paid for obtaining the divorce her 
subsequent remarriage with Lola could not be 
deemed to be in Brahma form. 

t4] Therefore, the only materiel point for 
consideration in tbe appeal is whether Mt. Sita'a 
remarriage with Lola was in Brahma form or 
Aswa form, and it is the determination of this 
point which will decide tbe course of succession 
to tbe property of Sita in suit. 

[6] Before I deal with this question of Hindu 
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law it is necessary to bear in mind that the 
plaintitfs never raised any plea in this behalf; 
nor was any issue drawn up.by the Courts below, 
The plauiiiffs’ case all along in the lower Courts 
was that Lola was mere paramour of Mt. 
Sila aud nothing more. The factum of remar. 
naga between Mt. Sita and Lola was emphati¬ 
cally denied by the plaintids. It is obvious that 
in the face of this total denial of the fact of 
remarriage no challenge was put forward by 
them against the form of marriage In these 
circumaiaiicfcs it is really not necessary for me 
to look into the evidence and decide the point 
as to whether the remarriage was in a Brahma 
or Asura form in the absence of any plea or 
issue on the point; sec A. I. r. 1930 p. c. 67*, 
but as the point was, however, argued before 
the first appellate Court and as it has been 
argued l-efore me I should like to record my 
decision thereon. 

(6J As stated above, the presumption under 
Hindu law is that a marriage should be deemed 
to be in an approved form and that a pat 
marriage in churi form or in any other form 
jis no exception: vide l. L R. (1946) Nag. 378,3 
The fact that Rs 60 were paid and ornaments 
were returned to Rama for obtaining divorce 
IB neither here nor there. According to the 
plamiifls’ pleading rs. 50 were paid by defen- 
dant 1 as a tine for having improper inti, 
macy with Mt. Sita. Whether the said amount 
was paid as fine or whether it was paid towards 
the expenses of marriage which Rama had incur- 
red, the fact remains that it was paid only for 
obtaining a divorce and not in connetion with 
the Chun marriage of Mt. Sita with Rama 
Apart from the fact that there is no plea put 
forward by the plaintiffs that any bride’s price 
was paid it is well-established that the essence 
of Asura form of marriage is that a bride’s 
price should be paid to the father or other rela 
tives who give away the bride in consideration 
of the marriage and that a marriage between a 
man and a divorced woman is not to be regar. 
ded as being in an unapproved form of marriage 
under Hindu law: vide 37 Bom. 295 ^ It is quite 
clear that the payment under Ex. 0-3 was in 
connexion with the divorce and not with re 
marriage of Sita with Rama; nor was it a 
payment by Lola to Sita’a father or her rela¬ 
tions. Therefore, my conclusion is that Ex. D 3 
on which the learned counsel for the appellants 
has concentrated his whole line of attack does not 
and cannot by any stretch of reasoning support 
his coD^entiOD that Me Sita’s churi marriage 
with Lola was in an unapproved form. 

[ 7 ] As I have already held that the presump. 

tion of Hindu law in favour of approved form 

of marriage holds good in this case and as there 


is nothing to rebut that presumption, the appeal 

before me fails and is hereby dismissed with 
costs. 

Appeal dismissed. 


A. I. R. (35) 1948 Nagpur 142 [G. N. 53.] 
Hidatatullah J. 

Madhao Narayanrao Ghatate —Appellant 
V. Mt. Watsalabai wjo Ganpatrao Deshmukh 
and another — Respondents. 

Mijc. First Appeal No. 95 of 1942, Decided on 12-4- 

3*1942 

(a) Civil P. C. (1908), 0. 21, R. 84 _ "Forthwith* 
— Meaning of. 

The word forthwith" in 0. 21, E, 84 means within 
a reasonable time. In fact, it would be in the interests 
of the auction-purchaser that the sale be properly 
advertised so that the dedcienoy arising on a re-sale be 
as litiie as possible: 17 A. I. R. 1930 Mad. 761 (F. B.). 
M on; 24 A. I. R. 1937 Lab. 924 and 16 A. I. R. 
1929 Lab. 744, Dissent.; Case law referred, [Para 7] 

Annotation: _ (•44-Com.) Civil P, C. 0. 21, B. 84,. 

5| Pt< 5* 

(b) Civil P.C. (1908). 0.21, Rr.66 and 71 - 
Maintenance decree —Right to charge and fight of 
residence not mentioned in sale proclamation — 

Estoppel ^ Liability of auction-purchaser under 
R* 71« 

Where a right to a charge and a right of residence 
given by the maintenance decree to the decree-holder 
are not mentioned in the sale proclamation, the decree* 
bolder is privia facie estopped from enforcing these 
rights against the auction-purchaser; and, therefore, it 
cannot be said, because of the non-mentioo of these 
rights in the sale proclamation, that there was snob a 
misdescription of the property or such omission in the 
sale proclamation of vital information which was likely 
to induce the auction-purchaser to oSer a bigger price- 
than he would have otherwise done to his own 
prejudice; and on his failure to deposit 25 per cent, of 
the purchase money and resale at a lower price, defier 
ency in price can be recovered from him. Case 
referred. [Paras 11 & 13) 

Annotation:—(’44-Com.) Civil P.C. 0.21, B.66 
N. 11. 


K>asesrc]erred\— 

1. (‘37) 24 A. I. R. 1937 Lab. 924: 176 I. C. 302, Earn 
Saran v. Kesbo Nath. 

2. (’29) 16 A. I. R. 1929 Lah. 744:121 1. 0.189, Han 
Singh V. Sanwan Mai. 

3. (’30) 53 Mad. 900 : 17 A. 1. B. 1930 Mad. 761:12T 
I. C. 303 (F. B.), Hanumayamraa v. Ankamma. 

4. (’37) 24 A. I R. 1937 All. 586 :171 I. C. 75, Pre? 
Das V. Beni Prasad. 

5. t’44)31 A.I. E, 1944 Pesh. 27 : 214 I. 0. 97, ML 
Durani Bibi v. Haji Ghularo Shah. 

6. (’40) 27 A. I. R. 1940 Mad. 566 : 193 I. C. 325, 
SiTasiibramantam v. Murugfsa Mudaliar. 

7. (’41) I. L. R. (1941) Nag. 486 : 26 A. L B. 

Nag. 269 : 186 I. C. 872, Lokman v. Motilal. 

8. I 33) 29 N. L. R. 52 : 20 A. 1. R. 1933 Nag. 123 r 

141 I C. 367, Mftnnulftl ?. Nanbelal. . . 

9. (12) 36 Pom. 329:14 I. C. 777, Gangadas DayabhW 

V. Bai Suraj. * 

10. (’31) 18 A. I. R. 1931 Bom. 367 :134 I. C. 692, 
yfokitraman v. MahabaleshwanNarayan. , 

11. (89) 16 Cal. 535, Baijnath Sshai V. Moheop 
Narain Singh. 


««*-... 


M * ,l« ^®8' 357 : 26 A. I E 1939 

^'' HailwayaJen's 

14 ‘« ®^“cbaBd Hemraj. 

Joaneadra Nath v. Sashi Muklii. 

^fr ^^63 All. 934 ; 147 I C 302 

Matlub Hasan v. Mt. KHlawati. ‘ ’ 

\^'c'79 r? ''a ; 41 

17 /'4n on p'i ’• p«»* 

18 Kuer V. Mt. Harbansi Kuer. 
m’ ' H' i’ *^943) Nag. 713 : 31 A. I. B. 1944 

19 ^% 9126 *Vt R Raiuchaadra. 

n' ® ^9d9 All. 679 :184 1. C 626 

Durga Prasad v. Mt. Tulsa Kuar. 

M. B. BM, and? V EMof -lor Appellaot. 

K. P. Vauiya and H.N. OahhaU—ioi KespoDdents. 

Judgment —This is a miscellaneous (6rst) 
appeal against the order of Mr. V. B, Saraate 
First Additional District Judge, Nagpur, in 
Execution case No. u of 1937 passed on 27-3. 

[ 2 ] The appellant is an auction.purcbaser 

who bought a bouee on 1 . 11.1940 for Es. 6050. 

When he did not deposit 25 per cent, of the 

purchase-money, the house was attempted to be 

resold by the sale amin the same day but no 

bidders were found. Later, under orders of the 

tourt, the house was again brought to sale and 

on 4-101941 the appellant bought it for Bs. 2100 . 

ine present appeal concerns proceedings under 

0 . 21 , R. 71, Civil P. C. for the recovery of the 

deficiency in price. The auction purchaser who 

IS the appellant resisted this recovery on various 

grounds. The lower Court has ordered that the 

expenses attending the resale" and the deficiency 

Of price be recovered from the auction.pur. 
chaser. 

[3] The decree under which the sale had 
taken place is Ex. p-i. It was a maintenance 
decree in favour of one Mt. Vatsala Bai, widow 
of Ganpat Kao Deahmukh, and included an 
amount of Rs 2460 as arrears of maintenance 
from March i636. to July 1939, inclusive. The 
execution application was filed on 2 4 1940 and 
the total amount claimed was rs. 3008.12-8 In 
the decree, la mentioned that the maintenance 
allowance shall be a charge on the immovable 
property left by the decree-holder'e deceased 
huBband Gaopat Rao Desbmukb and that the 
defendant shall allot a poriion of the house at 
Nagpur for the residence of Vatsala Bai. 

[ 4 ] In the sale proclamation which was 
issued these two facts were not mentioned, but 
the deciee.bolder who was responsible for the 
omission later applied to tbe Court that she was 
willing to waive these rights provided the auc 
tion purchaser paid the full amount under the 
first The auction.purchaser who bad earlier 
flgnifaed his readiness to pay the full amount of 
Bb. 6060 provided the rights of respondent were 


waived did not care to accept tbe oiler of the 
decree, bolder. 


f j amicably 

adjusted tbe Court ordered tbe sale of the pro 

perty wiih tbe result mentioned above. On the 
applicalion of tbe decreo-bolder ilie learned 
Additional District Judge has ordered the auc¬ 
tion-purchaser to pay thedifferencG between the 
two prices, under 0 . 21 , r. 71 . Civil p. C. The 
contentions of the auction.purcbaser were re. 
jected. Hence this appeal, 

[6] It was first contended that 0 . 21 , r. 71 
Civil?. C. is subject to the considerations men. 
tioned in R. 84 of tbe same Order. Under r. 84 
If 25 per cent, of the price is not deposited the 
Oliicer conducting the sale has to resell the pro¬ 
perty forthwith.’ Itissaidtbat’forthwith’means 
as espeditously as possible. It is argued that the 
sale which took place a year laier does not 
comply with tbe terms of r, 84 Therefore the 
auction-purcbaser is uot liable to make up the 
deficiency. As to the attempted and abortive 
sale on the same day, it is said that that was a 
bogus and fictitious transaction and no sale at 
all It 13, therefore, contended that since r 84 
hes not been strictly complied with the auction. 

purchaser is not bound and R .71 does not apnlv 
to his case. ^ ^ ^ 

t7] in support of this contention reliance is 
placed on a. i. r. 1937 Lab. 924 ^ That ruling 
follows an earlier case of the same High Court 
reported in a. I. r. 1929 Lab. 744 * The earlier 
case of the Lahore High Court was dissented 
from m 63 Mad. and a. l. r. 1937 all. 556* 
Adelay of a few months does not matter has 
be^nheld in a. I. R. 1944 Pesb. 27<^ at p 28 and 
. I. R. 1940 uai 6GG.® The same meaning has 
been given to the word ‘forthwith’ in i l r 
(1941) Nag 486^ at p.492. In 29 N. L. R 62» and 
m A. I. R. 1944 Pesb 27*^ at p. 28 it has been held 
hat 0 . 21 . R. 71. Civi) P. a applies to all cases 

which a resale has bten occasioned due to 
e failure of the auction-purchaser to deposit 

eaher the 25 per cent, of tbe sale price or the 
balance thereof. I respectfully agree with the 
cases which dissent from tbe Lahore view and 

flay with all due respect that the Lahore High 
Court s view is too strict, and contrary to the 

mtemiOQ disclosed m o. 21 . r. 71 . Civil ? n 
In all cases where the word ’fonhwiib’ occurs 
It must ordinarily be understood to m-an 
wi hio a reasonable time’. See Maxwell’s Inter 
pretatiOD of htetutes Edn. 8, p. 351 , where tbe 
following passage occurs: 

blsC fo'r “'g 

In fact, as has been said in 63 Mad. 900 ,’ it( 
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,„„ia be in the interests of the 

set that the sale be properly a "r ise . purchaser on both the occasions and no equities 

the deficiency “-”6 on; ™ LC to existing between the decree-holder 

possible. 1 am o£ opinion that t A and the auetion-purcbaser have to be considered. 

'r ‘ It is true that the judgnrent, debtor has challen. 


■would be in the interests of the auction-purcba- ; 
^er that the sale be properly advertised so that t 
the dehciency arising on a resale be as little as 
possible. 1 am o£ opinion that the deficiency m ' 
price can be recovered from the auction-purcha- 
ser in this case unless be can escape liability m 
any other way. 

[ 8 ] It was next contended that ae the facts 
of the maintenance being a charge on the 
property, and the right of residence given to 
the docree.holder were not mentioned m the 
sale proclamation, the auction-purchaser was 
thereby misled and offered a larger price. As a 
result of this the auction-purchaser claims that 
he is excused from msbiog up the deficiency. 

In support of this contention reliance is placed 
on 36 BOm. 329,® A. I. R. 1931 Bom. 367,’® 16 Cal. 
535 ,” 25 cal. 00’^ and A. I. R. 1937 Lah. 924.’ 
The res[)ondent3 argue that the auction-purchaser 
has a right to resort to 0. 21, R. 90, Civil P. C., 
to have the sale set aside and he cannot, having 
once bought tho property, challenge the sale 
except under o. 21, R. 90 of the Code. Reliance 
is placed on l. L. R- (1939) Nag. 357.’® That 
case, however, only lays down that an auction- 
purchaser is one of the persons whose interests 
are affected by the sale and has a right of 
making an application to get the sale set aside 
on the ground of illegality or material irregula- 
rity in conducting the sale. It has been held in 
a large number of cases that the auction-purcha. 
ser can resist the demand for the deficiency in 
price on the ground that be was deceived and 
misled into making a larger bid by reason of 
material omission in tbe proclamation of the 
sale. It was said in 16 Cal. 685:” 

“Id tbe present case, after tbe decree-holder has 
euccceded in misleading the defaulting purchaser to bid 
a high price, by withholding information as to encnm* 
brances vjhich it was bis duty to notify, if be were 
allowed to recover tbe deBciency of price at the re*sale, 
it would be allowing him to take advantage of his own 
neglect of duly. That would so manifestly inequitable 
that we are unable to bold that tbe Legislature could 
have ever intended such a result.” 

In tbe Bombay cases it was laid down that the 
defaulter can question the defect in the sale 
proclamation and escape liability if it can make 
out a case showing a sufficient ground for exemp- 
tion. The sufficiency of tbe grounds^ were 
examined in A. I. R. 1931 Bom. 367.’® but in that 
case the grounds were not found to be suffici¬ 
ent. 

[ 9 ] Bearing these cases in mind, I have there- 
fore to see whether there was such a misdescrip. 
tion of the property or such omission in the 
sale proclamation of vital information which 
was likely to induce the auction-purchaser to 
offer a bigger price than he would have other, 
wise done, and whether he did so to his own 


ged tbe sale but if the price fetched at the first 
sale is recovered, the question of inadequacy of 
price disappears. 

[lOl Two facts, here, are mentioned : firstly 
that this is a charge decree and fact of a recurr¬ 
ing charge was not mentioned and secondly that 
the right of residence has not been mentioned. 
It must be pointed out that the decree-holdet 
was willing to forego both these rights and at 
one time tbe suggestion had also emanatd 
from the auction-purchaser that if these righte 
were given up be was willing to pay the fim 
price. Though the decree-holder is willing to 
stand by this offer tbe auction-purchaser obvio^ 
ly does not want now to implement what he 
stated in his application dated 17*1-194L 

[ 11 ] As to the charge and the 
residence, I fail to see how they interested the 
auction purchaser. They were not 
in the sale proclamation and the decree-boloe 
would prima facie have been estopped W 
urgiBg them at a subsequent stage* As 
charge tbe property was being sold in forthw- 
ance of tbe charge decree itself. It ^|j 
that tbe charge is a recurring charge and womo 
bind the property when tbe arrears of mamten. 
ance accumulate. No authority was ci 
support of tbe contention that this would he 
even if the charge was not mentioned in 
sale proclamatioD. In Chitaley 8 Trans 
Property Act, vol. II, under 8. 100, note i 
p. 1483. there is a passage which sup^rw 
contention that a charge continues to mna 
property in the hands of the auction-puf 

It is said there: * as in 

‘•But where a charge is of a ^curring nat^ 

tbe case of maintenance allowance, if toe P 

Eold in execution of a decree for arrears, t 
respect of future payments wmains after tnej 
is not extinguished by it. Tbe effect of tb ^ 

satisfy the claim for the arrears only* Tne 
future maintenance still remains at^bed to . 
ty and the auction-purchaser gets the properej 
to the charge.” .. i # 

In support of this passage three cases are ci ^ 

They are 45 Cal. 530,’® 20 Pat. 86 ” and I. 

(1943) Nag. 713.’® To these may be added 
ALL. 679’® which is relied upon 


1939 


•Not6 \-His Lordship while quoting \ 

Note 27 has, it is submitted, by oversight, ^ 

footnotes cases given under Note 28 by o 
his Commentary on the Transfer of j J tbs 

11, p. 1483. In support of tbe passage ^ 

judgment two caees are cited by Chitaley- * 

A. I R. 1940 Cal. 60;14 A. I. B. 1933 All. 984^ - 
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Patna case and A. I. R. 1933 all, 934^® and 
A. I. R, 1910 Cftl. go'* at p. 62. The 6 r 3 t case is 
not in point. A. I. R. 1939 ALL 579'® was a 
case in which the sale proclamation distinctly 
stated that the property was being sold subject to 
the charge. That apart one of the reasons given 
^ in support of the conclusion is that such a 
charge created by a decree does not fall either 
within charges created by act of parties or by 
law. This view was pot approved in 20 pat. 
86'^ and I. L. R. (i943l Nag, Tia.'** The latter 
case does not lay down the proposition for 
which it is cited in the passage referred to 
above. The other cases do support the proposi¬ 
tion urged by Mr. Bobde. I do not propose to 
examine this matter in detail because I am 
satisfied that the charge not having been men. 
tioned in the sale proclamation by the decree- 
holder in whose favour the charge operated, the 
decree-holder was pnma facie estopped from 
enforcing it against the auction-purchaser. In 
Chitaley’s Civil Procedure Code, vol. ii, (1944 
Bdn.) it is said : 

I 

, “But a mortgagee may be estopped by his couduet 
I from setting up the mortgage against a bona fide 
purchaser, Thus, a decree-bolder on whom a duty is 
! cast by this rule (0. 21, R. 66) to give full and true 
I information, so far as it is itnown to him, will be estop- 
ped from setting up, as against the auction-purchaser, 
any mortgage in his own favour, wbicli he has not 
i mentioned in his application under this rule, and which 
j does nut appear in the sale proclamation, provided the 

i auction-putebaser has actually bought without notice 
] of the mortgage.” (p. 2246). 

The same view is expressed on the same page 

■1 jn respect of charges in the following words: 

‘ In the case of a charge, however, it will not, as a 
I general rule, be binding on the purchaser if he has no 
ji notice of such charge.” 

It is not necessary to discuss whether the 
)l doctrine of notice contained in s. lOO, T. P. Act, 
ji applies to an auction-purchaser or not. In the 
^ present case on either view the auction-purchaser 
was safe if there was no notice to him as he 
Bays there was none, and the decree-holder even 
till to-day says that the charge is waived. The 
charge in favour of the decree-holder had to be 
J, oentioned in the sale proclamation to bind the 

AQotion.porchaser. 

[19] The next question is whether the pro- 
Perty sold a second time was different from the 
« property sold the first time. That it was the 

ii Belf-same property cannot be denied. I have 
L Compared the sale proclamations issued on the 
li, two occasions and in neither has the fact that the 
ij/ charge continues been mentioned. Thus apart from 
/i ^be knowledge whiob the auction-purchaser may 
A bave posses^ from souroes other than the 
^ proclamation of sale the resulting position as to 

^ P^perty in the two sales was the same. 
fijj what I have said about the charge applies 
r 1946 K/19&20 


equally to the right of residence, That is not 
even mentioned in the application for execution. 
In view of this also the difference in price must 
be paid by the auction-purchaser. 

tlS] In my opinion failure to mention these 
rights in the sale proclamation prma facie 
estops the decree-holder from enforcing these 
rights if they existed. I find it necessary to 
state in this case that the decree-holder apart 
from his conduct in not mentioning the charge 
and the right of residence, in the sale proclama- 
tion has again and again reiterated that she is 
willing to waive these rights. The decree-holder's 
reiteration of this fact that those rights are 
waived must prima facie be taken to bind 
her. 

[14] In my opinion the order of the trial 
Court is correct, though the law was somewhat 
inaccurately stated by the learned Additional 
District Judge.' The result is that the sale for 
Rs. 2100 is confirmed and the auction-purchaser 
must also pay the difference botwoeu the price 
oftered by him at the first sale and the second 
sile as well as the expenses attending the first 
sale as has been ordered by the trial Court. 
The appeal is dismissed. 

[15] As to the costs of this appeal, the costs 
would have followed the event but 1 decline to 
grant costs to the respondents. On the date of 
arguments the learned counsel for the respon- 
dents were absent. Arguments were heard in 
their absence. Later they applied for the re-hear- 
ing of the case. This was allowed by me as the 
learned counsel for the appellant had no objec- 
tion. I, however, think that such conduct must 
bo discouraged. I, therefore, order that costs 
will be borne as incurred. 

V-R. Appeal dismissed. 
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Padhte J. 

Zingya Mohan Dhiwar — Defendant — 

Applicant v. Ramchandra Sakharam _ 

Plaintiff — Non.applicant. 

Civil Bevn. No. 255 of 1946, Decided on 17-3-19-17 
from decree of Civil Judge, Second Class, Sakoli, D/-27- 
3-1946. ' 

Provincial Small Cause Courts Act (1887), Sch. 2 
Art 13 — "Dues payable by reason of interest in 
immovable property” ~ Claim for manure from 
cattle of thalwa for grazing on banjar land. 

A suit by landlord for the manure from tbe cattle of 
a thalwa i.e., a non-agriculturist reeident of tbo village to 
which the landlord is entitled according to tbe wajib-ul-arz 
of tbe village for grazing the cattle of a thalwa on the 
banjar land of the landlord, falls under Art. 13 ofSch 2 
and is therefore excepted from tbe jurisdiction of tba 
Court of Small Oaneea: 2 A.I.B. 1915 Nag. 106. Exvl • 
19 Mad. 329 and 38 Mad. 18, Disting.; 5 A. I. R. igig 
All. 79 and 31 A. I. R. 1944 Nag. 310, liel. on. 

[Paras 8 ttai U] 
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^ Cases 2 ^ I 1915 Nog. lOG : 29 

T C. Hi'), .lairau! v. Doma. __ 

2 I L. R- (IflilHl 2 Cal. GO: 25 A. I. R- 193S Cal. 
320 ' ITG I. C. 712. Rata Krishna v, I>oba Prosad. 

3 . (- 13 ) :ir, Mad. IS : 11 1. C. 7C0, Maburajab ol 

Vizianavniiii v. Vccranna. 

4 , {’06)19 Mad, 329, tallnvhiiayya v. \cnl:atanara- 

APD(i I*«LU* 

5 ( 44) 1. L. K. a914) ^•a-^ H25: 31 A. I. B. 1944 Nag. 

310. Sona Bai V, Ham K Iran. 

6. (’IS) 40 A!'. CC3 : 5 A-1- B. iClSAll. 79 ; -IG I. C. 

503, Haldio V. l aniiu Lai. 


not therefore pay anything to the landlord 
is allowed to graze on the banjar land in the 
village, but the landlord by reasonof his interest 
in the baujar land is given the right of receiving 
manure from those cattle. The plaintiff’s suit is- 
in substance for receiving manure for the year 
1944-!15 which the defendant failed to deliver ta 
him and as reqniicd by 0. 20, B. 10, Civil P. 0,, 
that manure is valued at Bs. 10 so that the 
Court ci'uld pass a decre^ for the value of the 
manure. The plaint is not drafted very artisti* 


T.I': Pcndharl:ar — lor Api'Hcant. 
r. P. Deo — for Nou-iipplicant. 

Order. — This is a revision by the defendant 
against the decree passed against him by the 
Judge, Small Causes at Sakoli, in a suit brought 
by the landlord of his village for Bs. 10 ns the 
price of inamiro from the defendant's cattle. 
The plaintifl' landlord alk-ged that the defendant 
was a tliulwa i. e., nou-a^tricuUunst resident 
of the village and according to the wajib-uUrz 
of the village, the landlord is entitled to the 
manure from the cattle of a thalwa in the 
village. 

[2] The defendant denied the plaintiff’s claim. 
According to him, be was a sub-tenant and not 
a thalwa. He cultivated lands of others either 
on rent or on batai contract and the landlord 
was not therefore entitled lo the mnniice from 
big cattle. lie also contended that the suit lius 
excluded from the jurisdiction of the Small Cause 
Court under Art. 13 of Sch. 2, Provincial Small 
Cause Courts Act. The quantity and the price of 
manure were also disputed. 

[ 3 ] The lower Court overruled the defendant’s 
contention on the point of jurisdiction. It held 
that the defendant was a thalwa and not a sub¬ 
tenant. The claim of the plaintiff was decreed for 
Bs. C i. c., the value of three cartloads of manure 
at the rate of Rs. 2 per cart. 

[4] The important question that arises in 
the revision is the question of jurisdiction. The 
suits which fall under any of the Articles of 
sch. 2 . Provincial Small Cause Courts Act, 
are exempted from the cognizance of a Court of 
Small Causes. Article 13 which is relevant in 
this case runs thus: 

"A suit to enforce payment of the allowance or fees 
respectively called malikana or bakk or of cesses or other 
dues when the cesses or dues are payable to a person by 
reason of bis interest in immovable property or in an 
hereditary office or in a sbriue or other religious institu¬ 
tion.” 

[5] According to the wajib-ul-arz all cattle in 
the village are entitled to free grazing in the 
banjar land in the village. The banjar land 
in the village belongs to the landlord though 
there may exist some communal rights over 
it, the cattle belonging to a thalwa i. e., one 
who holde no land in the village and does 


cally. 

[6] In holding that the plaintiff’s suit did not 
fall within Ait. 13 of Sch 2. the learned Judge 
cf the lower Court followed the decision of 
Sir Htnry Diake.Brocbman J. C. reported 
in 11 K. L. R. ICO* In that case the defen¬ 
dant had, in breach of the terms of the 
wajih ul-aiz already sold away the manure 
fore the iDjtitution of the suit. The plaintiff 
knew this and therefore hi^ suit, as held by the 
learned -ludicial Commissioner, was not to re¬ 
cover the manure lo \\ Lich he was entitled under 
the wajib-ul-arz hut was one for damages 
for manure wrongfully sold and it did not, 
according to the learned Judicial Commis¬ 
sioner, therefore, fall within the scope of Art. 13. 
It is observed in I. L. U (193S) 2 Cal. 60 that 
the dues contemplated by Art, 13 must be dues 
arising directly Irom the interest in immovable 
property and cannot include dues which are 
indirectly connected with something arising oat 
of an interest in immovable property. It was on 
that principle that interest due for default of 
payment uf rent in time was held recoverable m 
a Small Cause Court suit. The learned 
Commissioner no doubt observed, though Ih® 
observation was not necessary for the decifflOU’ 
cf the appeal before him that even if the claim 
be regard ed as one for the manure itself as a due 
within the meaning of that term as used in Art. 
aforesaid still that ‘due’ was not payable to ^ 
plaintiff's by reasonof their interest in immova 
property. The reliance w'as placed on the ohser* 
vatioDS in 36 Mad. 18^ and 19 Mad. 329. 

[7] In I. L. R. (1944) Nag. 826® 
be then was. observed in connection with 
aforesaid observations that they were not 

sary for the decision of the case before the lew ' 

ed Judicial Commissioner and 
obiter. I respectfully agree withBobde J. 
remarks were, however, not obiter I would W 
found considerable difficulty and I say ^ 
all respect, in agreeing with the learned Jndi 
Commissioner that the plaintiff’s claim 
manure was based on custom and was not 
for 'dues’ payable to a person by reason of 
interest in immovable property. Under 8. 
Land Revenue Act, the settlement officer has 
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Mcerfcam and record the custom in each' estate 

m regard to the rights of persons resident in the 

estate or village in the common land of the 

mafaal or its produce and other rights in regard 

to matters speciGed in that section and anyotoer 

rights and customs which the Provincial Govern. 

ment may direct to be recorded. The village 

admimstratiOD paper or the wajib-ul-arz which 

IS prepared according to S. 79 . Land Revenue Act, 

embodies tho result of the inquiry under s. 78 and 

other sections. It is thus a record not only of 

customs but of rights and customs. Clause 6o( the 

wa)ib.ul.arz {tx. P i) is headed as‘the rights 

over the banjar land of the village’ and it rims 
thus; 

■All the cattle in tbe village graze free on the entire 
jwnjar laud m the village but m view of tbe grazing of 
the cattle of tbnlwas the proprietor takes the manure.” 

[8] It is thus clear that the clause deals with 
a right and not only with a custom aiTd the right 
to take manure is because the cattle of thalwas 
graze in the banjar land which i.s owned by the 
proprietor. To my mind, it is a case which falls 
within Art. 13 of tho Act and is, therefore, clearly 
excepted from the jurisdiction of the Court of 
omall Causes. 

[9) 19 Mad. 329^ relied on by tho learned Judi- 
cial Commissioner was a suit by a zammdar to 
recover arrears of kattubadi and karnam’.s 
emolument due by tbe defendants as owners of 
kattubadi.inams. The question was whether tho 
suit was of a small cause nature and tho second 
appeal did not therefore lie. Tho plaintiff’s con. 
tontion that kattubadi was a charge on immova. 
Die property was not accepted. As to emoluments 

f payable to a karnam it was held that if the claim 
, was made by tbe karnam himself it might como 
^ within Art. 13 but a suit filed by a zaraindar 
jj is of a dillerent character and must rest on some 
j custom or a contract. The question in 36 Mad. 

18 was again the same viz., whether the suit by 
the zamindar for recovery of land cesses from 
an inamdar was of asmallcause nature. Though 
a zammdar is liable to pay land cesses to 
Government and be did pay it, as between him 
and the mamdar it is the inamdar who is liable 
to pay land cesses on bis inam land. The suit is 
^ thus based on an implied contract or on tho 
principle embodied in s. 69, Contract Act. These 
J oases are, therefore, not in point. ! 

J [10] In 40 ALL. 6638 the plaiDtifflandlordfiled ' 

V ® resident in tbe village on ! 

V ik-wajib.uUrz under 1 

. which the Tell was babletogiveacertainquantity f 

V ? It was held that the suit ^ 

fell wiibm Art. 18 and was thus excepted from 
the jurisdiction of tbe Court of Small Causes. It 

I was observed that the suit was certainly for ' 
^1 dues which were claimed by the plaintiff as i 
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payable to him by reason of bis interest in im 
mo^^iblo property. This decision was followed 
byl>obdeJ.,mi.L. R. (mi) Nag 825 ® cited 
above whore the landlord sued a cobbler resident 
in the village fur dues payable to him mnhv the 

ermofthowajib-ul-arz. It was observed that 
the wajib-ul-arz provided for paymeid to the 
landlord because of his interest in tho vilinge, 
ill] The plain till 3 claim iu tho lower Cour^ 
or manure of cattle grazing on his banjar land 
falls directly within Art, Z 3 of scb. o 

yiucial Small Cause Courts Act, The suit w,f 
therefore excepted from tho jurisdiction of the 
Court of Small Causes. The decree passed bv thel 
ower Court is, therefore, void. Tho plaint shall! 
have to be returned to tbe plaintiff for presenta. 
tiou to a proiier Court for trial. The revision is 
allowed with costs. Counsel’s feo its. 20. 

Emsion alloivc^J. 
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Tadhte J, 

EnkJiadu Parhatsiiujh and othrs — AppeU 
hrnts v. Krishnamo Kaluram-Ecimdeni. 
Mbc Second Appeal Nr. 2fil of 19.].-,, D,c.le,1 on 

27 8^19!.: 

(a) Civil P. C. (1908), S. 47,2)-.Convcrsion of sui' 
mto proceedings under S. 47-Mortgage renovated 
by agreement-Suit on mo. tgage^Conversion of 
Before couverting a suit into a proceeding under S 47 
the Court must apply its oiiiid uud .see wlioihr-rtbi- 

suit involves such questions a.s fall uDdcT S. 47 and in 

respect of which separate suit is filed. [Pura 4] 

Wlicalioii hy the mortgagor to th.^ 
Debt Concilia ion Board, bis debt on th« niort-.-ge I • 
concilift ed and an ngreemont is executed providinV^fi,; 
ho (ieU .3 to bo satisbed bj tn.nsfer of some properly' 

0 the mortgagee but the mortgagor does not Lj om 
the agrecmeni and thereupon the mortgagee Hies a^s.ih 

Boa d" “ijreonient before the' 

Board, the niortg.age having been renovated bv thf* 

therZ^V has no legal existence and cannot 

thwefore be sued upon. The suit is not hit by S 47 

S0LT47. iotOaprL^ng 

A •' , (Para ,7] 

Annolat.on:-('44.Com,) Civil p. 0,, S, 47, Note 62 

(b) Civil P. C. (1908), S,47(2) _ Suit treated no 
proceed,ng under S. 47- pioceedings barred by 
time on date of institution of suit—Eifcct, ^ 

Where a Court orders a suit to be treuM »q «. 

r.,?aS, taULo dr» t,‘ “t-S f? 

Se“«'“h‘““f I “r “■>" S « ^ !bo 

lion lo i6no“r?tbe lL'oni‘S,‘on “inT to^Zf'S 

* [PArfl 71 

Annotalion; ('dd.Com,) Civil P.0,, B. 47,N. 82 Pt 9 

(c) Limliation Act (1908) Art lai an/i e aa 
Application unde, S. 47 Civil P C or ,v.®' 

Of notional decree under S. 12(2) C' P Debt 

hation Act-Limitation-Appl!cabIhy^f^;29 
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Under S. 1'2 (-2). C. P. Debt Conciliation Act. a rcgii- 
tered n^recmeiit before the Board bas the force of a 
decree and evc-u tbougU it is not in fact a decree passed 
bv tbe Court of civil jurisdiction, still for the maUer 
of enforcement that is regarded as a decree of tbe Civil 
Court Hence limitation for an application under S. 47, 
Civil r. C,. arising in a proceeding in execution of such 
a le^'i^tevcd acrecinonl is governed by Art. 1«1. Linii* 
lation Act; ol Wad. 24 and 24 A. I. R. 1937 Mad. 31, 
Pel oiv ^3 A. 1.1:. 1936 Bom. 396, C'onsuhrcd. 

‘ ' ’ IPara 10] 

Section 29. Limitation Act, bas no application to such 
a case, tlie repisiered agreement being treated as a 
notioniil decree of the Civil Court. [Para 12] 

Annotation t ('42‘Conj.) Lim. Act, Art, 181, N 
22, Pi. 4. 

(d) C.P. Courts Act (I [1] of 1917). S. 21-Power of 
District Judge to tal;e away, reduce or enhance inhe¬ 
rent jurisdiction oi Sub-Judges. 

A Di.-tricl Judge i= no doubt empowered under the 
C. P. Court'Act to divide work conveniently between 
difici'ent Sub-Iudges and for that purpose to determine 
particular cases up to a particular jurisdiction to be 
tried by the one Sub-Judge or the other. But it is not 
within the power of the District .fudge to take awuy, to 
reduce or to enbauco the inherent jurisdiction of a 
Court ti:<cd by the C. P. Courts Act. [Para 11] 

C'flJf’s rr/erred 

1. (’;J9) 1939 N, L. J. iSOO; 27 A.I.R. 1940 Nag. 92; 188 
1. C. 743, Abdul Bashid Khan v.Siugbai Bansbilal. 

2. (’36) 23 A. 1,11. 1936 Bom. 396 :16-3 I. C. 512, 
Baphavendra v. Industrial Bank, Guledgud. 

3. ('08) 31 Mad. 24, Sambasiva Wudaliar v. Pancha* 
nada Pillai. 

4. (’37) I. L. R. (1937) Mad. 495 : 24 A. I. R. 1937 
Mad. 31 ; 167 I. C. 223, Cc-operative Credit Society, 
Arimgunam v. Cbinuaswaml. 

;L li. Bobdc nnd B. S. Dnhir—ior Appellants. 

S’. C. Dubc—lo: Respondent. 

Judgment,— The defendants-appellants are 
tbe mortgagors. They borrowed a debt from tbe 
plaintiff and executed a mortgage deed dated 
24.1-1930 in bis favour. Tbe cause of action of 
this mortgage accrued on 21.1-1930. On 5 91936, 
the mortgagors applied to the Debt Conciliation 
Board for couciliatiou of their debt. The Board 
passed an order dated 8-9.1938 conciliating tbe 
debt and an agreement was accordingly executed 
and registered on 8-9-1938 (Ex. l-D-2). This 
agreement provided that the debt due on the 
mortgage was to be satisfied by transfer of some 
immovable property by the mortgagors in favour 
of the mortgagee. The mortgagors did not carry 
out this agreement and no deed of conveyance 
was, as required by the agreement, executed. 

[ 2 ] Thereupon the mortgagee filed a suit 
against the mortgagors on 25-1-1943 for recovery 
of the mortgage debt on the strength of the mort- 
gage dated 24-1.1930. He ignored completely the 
agreement before the Board ex. l.D.2 and fell 
bach on tbe original cause of action. This suit 
was originally filed in the Court of First Sub. 
Judge but it was subsequently transferred by the 
District Judge to the Court of Second Sub.Judge 
on 28-9-1014. One of the issues, that is i^ue no. 


4 (a) in the suit, was whether tbe suit on the 
original cause of action, ignoring the agreement 
before the Debt Conciliation Board, was main- 
tainabiG. The trial Court held that it was not 
maintainable and that tbe remedy of the mort 
gagee was on tbe execution side for specific per. 
formance of the agreement reached and recorded 
before the Debt Conciliation Board. The trial 
Court, however, considered that it was a fit case 
in which under S. 47(2), Civil P. C., the suit can 
be treated as a proceeding in execution under 
S. 47 and it ordered accordingly. 

[ 3 ] By the latter part of tbe order, namely by 
treating the suit as a proceeding under S. 47 of 
the Code, the defendants felt aggrieved. They, 
therefore filed an appeal but the lower appel¬ 
late Court dismissed their appeal and they 
have filed this miscellaneous second appeal. 

[ 4 ] Under S 47 (2). Civil P. C-, a suit which 
involves questions relating to the execution, 
discharge or satisfaction of the decree, caii,Bab- 
ject to any objection as to limitation and ioria. 
diction, be treated as a proeetding under S. 47 
of tbe Code It is, however, necessary before 
converting a suit into a proceeding under 8.47 
that tbe Court must apply its mind and em 
whether tbe suit involves such questions as fall 
under S. 47 of the Code and in respect of which 

separate suit is filed. , 

[5] The suit filed by the mortgagee was not . 
for specific performance of the agreement. If i 
was so, then obviously it would involve qo®®' 
tions relating to the execution, discharge of 
satisfaction of the decree, and at least to tna 
extent there was no objection in 

suit into a proceeding under S. 47. Civil r. • 
The suit filed by tbe plaintiff was, howwer, n 
to enforce agreement before the Debt OonciUa- 
tion Board which on registration had 
of a decree. Tbe plaintiff, on the other 
ignored that agreement altogether and filw 
suit on the basis of the mortgage itself. No i 
the suit on the basis of a mortgage was n 
maintainable because that mortgage was len 
vated by a subsequent agreement and, tjer® ■ 
had no legal existence and could not, there i 
be sued upon. The suit was not hit “J 
Civil P. 0. Thus, the mortgage suit filed 
plaintiff could not be converted into a proo^ 
ing under s. 47 of the Code. It is ^0^°” 
suit can be converted into a proceeding 
S. 47, but it must be one to which S. 4T, 

P.C., is a bar. It is immaterial if the 
not maintainable on any other account 
tbe plaintiff’s in the present case was- D* ^ 
opinion, the lower Courts were wrong to ° 
ing that the suit filed by the 
enforcement of the mortgage should ^ * 
as a proceeding under S. 47, Civil P* 
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_ [6] There are other obiections to the cleci- 
Biona of the Courts below and the most im. 
portent of them is the question of limitation. The 
agreement which is now sought to be enforced 
13 one dated 8-9-1938. The plaintiEF's suit on the 
basis of the mortgage was instituted on 25 - 1-1913 
and the Court decided to treat that suit as a 
proceeding under s. 47, Civil P. C., some time 
in the year 1044 . Even assuming that as a 
result of the order of the trial Court the suit 
could be treated as a proceeding under S. 47, 
that proceeding could at best be said to have 
been instituted on 25-1 1943. That means nearly 
45 years after the date of the agreement, and 
thus even on tb&t dato on which tho suit was 
instituted, the application of s, 47 , Civil P. C., 
was barred by limitation. 

[71 The lower appellate Court has entirely 
misunderstood the case reported in 1939 N, L. J. 
600.^ In that case the suit was instituted within 
less than a year of the date of the agreement 
before the Debt Conciliation Board, and there¬ 
fore, if the date of the institution of the suit be 
regarded as the date on which proceedings under 
S. 47, Civil P. C., were started, no question of 
limitation would arise; or that where a Court 
orders a suit to be treated as a proceeding under 
S. 47, Civil P. C., it is not the date when that 
suit was so treated, but the date on which the 
suit Was instituted which should be taken as 
the date on which proceedings under 3 . 47 , Civil 
P. C., were initiated. It is indeed surprising 
that the lower appellate Court should read 
into that decision a novel proposition, namely, 
(bat even if the application under s 47 of the 
Code is barred by limitation the Court has still 
a discretion to ignore the law of limitation and 
|to treat that application as 61ed within limita¬ 
tion. The learned Judge of the lower api»llate 
Court was obviously wrong. The Judge also 
observed that this was a case of a registered 
decree, which obviously it is not, and therefore, 
limitation was not six years instead of three 
years. 

[8J The learned counsel for the respondent 
did not think it proper to support this part of 
the judgment of the Court below. It is a re^is- 
tered agreement which has the force of a decme 
and thus registration is a pre-requisite for an 
agreement before the Debt Conciliation Board 
to have the effect of a decree. It is not that the 
decree is registered but the agreement is regis¬ 
tered eo that the agreement should have the 
force of a decree. According to the procedure 
for registration of decrees it is never the original 
decree which is registered. It is only the certi. 
fied copy of that decree which is presented for 
wgistration before the Sub-Begislrar and regis¬ 
tration of the certified copy of the decree is 
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taken to be the registration of tlio decree. In tiio 
case of an agreement before the Debt Concilia- 
tioQ Board, it is the agreement itself, like any 
other document, which has to be registered. I 
do not think it is necessary to dilate on this 
point any further in view of the fact that the 
observations of the learned Judge of the lower 
appellate Court are obviously incorrect and the 

counsel for the resjwndent did not support 
them. 

[9l The learned counsel for the respondent, 
however, urged before me that neither Art. I8i 
nor Art. 182 , Limitation Act, applied, as the 
registered agreement before the Board w.is not 
actually a decree of the civil Court. It is merely 
to be treated as a decree for certaiu purposes. 
If this argument is stretched to its logical con. 
elusion it means this—and it is frankly admit¬ 
ted to be -SO—that in the matter of executing a 
notional decree under s. 12 (2) or s. 13 , Debt 
Conciliation Act, there is no limitation at all 
and in fact the learned counsel interpreted 
S 12 ( 2 ), Debt Conciliation Act, in a manner as 
to keep the agreement alive forever so that 
it could be executed as a decree at any time, In 
my view, this was never the intention of the 
Legislature and this is not borne out by the 
provisions of the Debt Conciliation Act. 

[10] In the first place, the interpretation put 
by the learned counsel on s. 12 ( 2 ) is not correct. 
What is kept alive is not the agreement but 
it is the mortgage and the provision is that in 
spile of the fact that the mortgage deed may be 
incorporated into an agreement, the mortgage 
is kept alive so that the mortgagee in the matter 
of realisation of that debt shall have preference 
against simple money credit. Moreover, underi 
S. 12 ( 2 ), Debt Conciliation Act, a registered 
agreement before the Board has the force of a 
decree, and even though it is not in fact a decroe 
passed by the Court of civil jurisdiction still for 
the matter of enforcement, that is regarded as 
a decree of the civil Court. There is thus no 
difference between a notional decree and a 
decree which is actually passed by a civil Court 
m the matter of execution of that decree. This 
notional decree must either be treated as a 
decree passed by a civil Court or not, there can¬ 
not be any half-way house. If it is not to be 
treated as a decree passed by a civil Court then 
that Court shall have no jurisdiction to execute 
the decree as it could only execute the decree 
passed by it or which is transferred to it for 
weeution under the provisions of the Civil 
Procedure Code. If a notional decree is to be 
treated as a decree passed by a Court of civil 
jurisdiction,'then for all purposes including limi¬ 
tation, it can be at a par with any other decree 
passed by a civil Court and in that view limita. 
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tion for an apiAication UDdc-r S. 47. Civil P. C., 
would Lc ‘jOvornod liy Art i^I, Limitation Act. 
In fact, tho I'cspoii'-lenb is on tbe Lorns of tlie 
ailciiima; ho wants to take advantage of S. 47, 
Civil P. C,, and at Ibo sainc time do«.s not want 


to admit that a notional decree is for purposes 
• f execution a oocice ol u civil Court. It is 
obvious that if it L not a decree of a civil Court 
then the iirovi.dons of the Civil Procc.nire Code, 
iiiclnding s,47 of th.; Code would not apply In my 
vievv, ilicrcture, it is clear thai limitation ’or an 
api'licmii'n under S, 47, Civil P. C., whether 
arising in a decree pa-sod by a civil Court, or 
irismg in a proceeding in execution of a notional 
decree under tho Debt Conciliation Act is gov- 
lornc-d by Art, ISI, Limitalion Act. 

[ll] As statrd above, under s. 47(2). Civil 
r. a suit can be treated as a jirocceding 
iiiuler s. 47 subje-t to tlie question of limitation 
and jiu'isdiciion. Hero in tlie present case, even 
ir these proceedings arc treated as having been 
initiated on 25.l.i0{:7, tho date on which the suit 


was instituted, still this was long barrrd The 
C 'urts below therefore went wrong in treating 
the suit as a proceeding under s. 47 , Civil P. C. 

[l 2 ] The 1-arned counsel for the respondent 
jcelied on S. 2 D, Limitation Act. In my view that 
section has no application because here we are not 
concerned with tbe provisions of the special Act. 
The decree that is to be executed i.s the notional 
decree o) tbe civil Court and it is beyond doubt 
that Art. iSi or Art. 1S2 would apply to such 
a case. 


U3] Tho learned counsel relied on A. i. U. 
iDi-G Bom. OOG,' where a doubt has been express¬ 
ed rpgaidiDg the applicability of Art. 182. Limi¬ 
tation A(‘t, in respect of an award passed by tbe 
Kegistrar, Co operative Societies. To my mind 
there should be no doubt on that point but any¬ 
how the case does not decide anything positively 
: ud need not bo considered further. On the 
other band, the learned counsel for the appel- 
laotsreli'd on 31 Mad. 24^ and i. l. R. (1934) 
Mad. 495'* which appear to bo in point. 

[14j Tbe learned counsel for tbe appellants 

alsi I raised a question of juriidiction but in my 

View it has no substance. According to him, the 
:Uit for oitfurcementof tbe mortgage was original 
ly instituted in tbe Court of Sub-Judge First Class 
which Court had. according to tho distribution 
memo then prevalent to try cases having more 
than US 500 as its value for purposes of jurisdic- 
tion. The Sub Judge, Second Class, is according 
to the distribution memo, empowered to try 
cases below R8 500. This particular case was 
however transierred by the District Judge from 
the Court, of the Sub-Judge, First Class, to the 
Court of Sub-Judge, Second Class, for special 
reasons. It was contended that the execution 


for enforcement of the agreement would accord, 
ing to tbe distribution memo lie in the Court of 
the Sub-Judge, Fust Class, and not in the Court 
of Sub-Judge, Second CLss, as its value would 
be more than Rs 500. Even if it be so, accord- 
ing ro me, that does not matter much as tbe 
inherent juris liction of tbe Sub-Judge, Second 
Class, is Bs. 5000, and that of tbe First Class, 
from Us, 5000 to RS. lO.OOO. It is not within tbe 
power of the District Judge to take away, to 
reduce or to enhance the inherent jurisdiction ofa 
Court fixed Ly the C. P. Courts Act. The Dis¬ 
trict Judge is no doubt empowered to divide 
work conveniently between diO'erent Sub-Judges 
and for that purpose to determine particular 
cases up to <a particular jurisdiction to be tried by 
the one Sub-Judge or the other. This does not, 
however, afleeb tbe inherent jurisdiction of the 
Sub-Judges. As stated above, I do not find any 
substance in tbe point of jurisdiction. 

[15] However on tho first two-points, namely 
that the suit did not involve questions which 
fell within S. 47 , Civil P. C, or to which 
S 47 applied and also on the ground of limitation 
tbe decisions of the Courts below are erroneoufl 
and not according to law. They are, therefore, 
set aside. 

[iGj In view of the finding of the first Court 
that tho plaintiff’s suit on the strength of the 
mortgage was not maintainable as the mortgage 
w’as renovated by tho agreement before tho 
Debt Conciliation Board the plaintiff's Boit 
stands dismissed. The plaintiff to bear the costa 
of tbe defendants throughout. 

N.S.D. Suit dismissed. 

A. I. R. (35) 1948 Nagpur 150 [G. 56.] 

Padhye J, 

Jaqo and another — Defendants 1 
Appellants v. Na>ayan Plaintif andanothefi 
Defendant 3 — Ee^pondents, 

Second Appeal No. Gl-5 of 1943, Decided on 
a'riiinst appellate decree of Disl- Judge, Wardha, Hv’ 
1943 

(a) Civil P. C. (1908), S. 47-Execution dismissed 
as infructuous under S. 15 (3), C P. DebtConci^ 
tion Act. 1933 — Suit for declaration that 
ingsbefore Board were void is not barred under S.4 • 

A deorec'liolder against whom a certificate undet 
S. 15, C, P. Debt Conciliation Act, 1933, had bwn 
ted filed an application for esecutioo of his moW 
decree but tbe execution was struck ofl as ioffuotoMJ 
on tbe ground that he could not execute hU decree W 
virtue of S. 15 (3) of that Act unless tbe instal" 
debt of another secured creditor, L, as “ 

Debt Conciliation Board under S. 12 of that Act WSW 
paid in full. The decree-holder thereupon fil®*^ * 
for declaration that all the proceedings before the 
were null and void as tbe raortjrage in favour of ^ 
which alone gave the defendant riaht to aPP'7.^^ 
Board was bogus and that the plaintlfll was entitled w 
execute his decree against the defendant! 
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^y s. 17. Tho 2. (‘37) 20 N T 

'^Src-eraenl before ibe B -ard could not bo Kalurn.n v. Ran 

T ^ proceedings but he 3. (’78) 3 Cal 

could not be a proper party as he was not a pirty to Thakoor 

the Plft'ntiff 3 decree nor a representative of a party to 4. C.s) 3 Cal 3 i 

the decree. Therefore, any dispute hetween the plaintiff Surma. 

and L was outside the scope of S. 47. [Para 9] 5. (’07) .31 Cal -> 

Annotation:-C44-Com) Civil P. C., S. 47 Note 4. 6. (’93) 2 ') Cal' i 

. (b) Civil P. C, (1908), S 11 _ Constructive res 1‘ i.'?*! ? 

judicata ~ Facts on which plea might have been 

raised in former suit not within knowledge of the 

parly It cannot be said that he ' might have” 

raised the plea in former suit. 14 A. I. R. 19->7 Nar» R’ihimlib-\v Hatii 

83, Bel. on. ■ jq] 10* ( 08) 31 Mai. 

Annotation:_C.14.Com.) CivU P. C,. S. 11 Note 36 
rt. 5* iJ. S. Dabtr am 

(c) Limitation Act (1908). Arts. 95 and 120-Suit ^ 

tor setting aside proceedings before Conciliation Kespo 

Board on ground of fraud. Judgment. - 

'be orders defendunis l n. 
asreemcDt registered by n 

the Debt Coaciliatioo Board with jurisdiction except oa a^ppellate 

the ground of fraud: 24 A. I. R. 1937 Nag. 259, Rel. on. decreo of ibo trii 

m. , ... . (Para 13] rospondent tbo 

Inos a suit for relief against the consequences of facts ftro theso 
rand namely for setting aside the proceedings before 7 , i , 
the Board on the ground of fraud is governed by the obCaiQe 

spMific Art. 95 and not Art. 120: .3 Cal. 300 and against defendai 
6 AH 25 Cal. 49. Disting.; day before this c 

(d) Limitation Act (1908), Art. 95-Starting point irC>poni 

—Knowledge of fraud—Meaning of. applied t( 

It is a fundamental proposition of law of limitation O^bOiliation 
that as long as a person is the subject of fraud no time application bebif 

shall run against him. What is required for tho limiia- themselves indeb 

non to start is actual knowledge of fraud and nnk j 

merely suspicion. The differenceVween suspicion and mortgage 

knowledge is a difference in the degree of certainty of Rs. 10 

which a person feels specially when the knowledge With a notice ut 

relates to something intangible and is necessarily based Act, nor was on 

on inferences. Knowledge does not include means of ^ . 

knowledge and the fact of knowledge of fraud must be ^0 Ore t 

distinguished from the evidence in proif of fraud. Q’SCbarged. After 
Knowledge of fraud means the knowledge ol circum- Board issued a C( 
stands on which any teaionable man concludes that a against thn nln 
fraud has been committed. It may be his conclusion or ■ *i 

knowledge further cormborated by additi mal circums- the 

tances known by him subsequently. He cannot however Laxmao end V 

say that he bad no knowledge of fraud till the last R9 GOO-ao due oi 

Er light or till tho persons com- 200-0.0 and waq n 

mitting the fraud admitted the same : 37 Cal. 81 Rel l ^ ^ ^ ° 


A « . • [Paras 15 A 21 ] 

~^^2-Com.) Lim. Act. Art. 95 Note 

Is rts. 1, 3. 

(e) Limitation Act (1908), Art. 95-Knowledge of 
iraud — Burden ol proof. ^ 

II fraud is established burden is on the defendant to 
show that It WHS known to the plaintiff beyond the 
period of limitation: 17 Bom. 841 (P. C.) and 31 Mad. 
280, Rrf. on. 

This burden can be discharged by circomstaniial 
eyldenM and by the statements and the conduct of tho 
^lalntltiA 161 

^notation: - (‘42-Com.) Lim. Act, Art. 95 Note 

AI Aw. V* 

Cases referred'.-.- 

i. {'27) 14 A. I. R. 1927 Nag. 83 : 98 I. 0.695, Venkat- 
no V. Oaopat. 
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2. JO N. L. .T. ,57 : 21 A. 1. R. 1937 Nag. 2.1!1 : 
I L. R. (19,38) Nag. IhO : 170 I. C. 905, Hliivdin 
Ivalur.'im v. Ram Rattan Udnniin. 

^ Chundor Nath v. Tietbanund 

Thakoor, 

4. ('iS) 3 Cal. 300, Bhnobun CLuiidcr v. Ram SundoB 
ourniu. 

e' Mandal v. Nilinonav Das. 

6. ( 98)25 Cnl 10, Gour Mohun Goiili v. I'inoimth. 

7- ( 81) 6 All. 406, Naiha Singh v. Godlia Siivdi 

8. CIO) 37 Cal 81 : 3 1 . C. 316, India" Nath v. 

nooKO. 

9. (’93) 17 Dorn. 311 : 20 I, A. 1: GSar. 2i6 (P. C.), 
Rahimlib-’y Haihbhbny v. Char!e> Agtunv Turner. 

10. ( 08) 31 Mai. 230, Moidiyan’s Sou I’unnayil Kutbu 
V. Ramnn Nair. 

R. S. Dabir and J/. IP. Piiruui,’;_for Aprullants, 

-V. /J. Bohde (for No. 1) and E. N. Vaidijn (for 
AO. 2]—for Respondents. 

Judgment— This is a second appeal by 
defendants 1 and 2 against tbs decree of the 
lower appellate Court which on reversing the 
decree of the trial Court granted to tho plaintiff, 
respondent the relief prayed for. Tho relevant 
facts are these. In Civil suit No. 241 of 1933, the 
plaintiff obtained on 4-4.1934 a money decree 
against defendants 1 and 2 (appellants) Only a 
day before this decree was pa-^sed i. o. on 3 . 4 . 
1934, the appellants mortgaged their entire attach, 
able property in favour of their relative, 
Laxmao (respondent 2 ) On 6-12-1935, tho appe!. 
lants applied to tho Debt Conciliation Board 
for conciliation of their debts and in that! 
application besides the plaintiff they showed 
themselves indebted to Laxman for rs, goO-0-0 
due on mortgage and to one Vithoba for a petty 
amount of Rs. lO-O.O. Laxman did not comply 
with a notice under s, 8 (l), Debt Conciliation 
Act, nor was present on 7-10-1936 the date of 
hearing be-ore the Board and his debt stood 
discharged. After some fiearing on 4 - 6 - 1937 . the 
Board issued a certiGcate under s, 16 of the Act 
against the plaintiff and passed an order 
embodying the settlement of debts duo to 
Laxman end Vithoba Laxraans debt, i e. 

R9 GOO-0-0 due on mortgage, was settled at rs. 
200-0-0 and was made payable in twenty yeata 
by an annual instalment of rs. lO-O-O and 
Vithoba 8 debt was made nayable in tw’o instal. 
meats at kb 5-0-0 each per year An agreement 
as rp.jii.red by 8. 12 was duly executed and 
registered. 

[ 2 j On 4-7-1941 tho plaintiff sued out oxecu. 
tioD of his decree against the appellants and 
attached their immovable property through the 
civil Court. Thn appellants objected on the 
etrengtb of the agreement before the Debt Con- 
ciliatioD Board. On 25.il 1941 the execution appU. 
cation was struck off as wholly mfructuous with 
an observation by the executing Court that 
attachment will take effect after the instalments 
of the Debt Conciliation Board were satiflfied. 
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[3] On 2S.4.1042, the plaintiff filer! a suit 
from which this second appeal arises and asked 
the following relief: 

"That it be declared that (be proceedinK?, order 
dated 4-6-19:37, agreement c-fiected and reghtered and 
the cerlificate issued to the plainliD in respect ot 
his aforeiaid decretal debt are null and void on account 
of fraud stated above and the plnmtiQ was entitled to 
execute his aforesaid decree against the defendauts.” 

[d] In fliQ plaint it was alleged that a debt of 
Es. COO-0-0 shown by defendants 1 and 2 as due 
to Lasman was false and fraudulently shown 
with a view' to persuade the Board to believe 
that the creditor to whom more than 40 per 
cent, of the debt was owing was willing to con- 
ciliate so that the Board could accept the settle, 
ment and have an agreement executed and 
registered. It was alleged that the mortgage 
deed dated 3-4-1934 was entirely bogus and the 
bond dated 16-11-19.33 on which the consideration 
for mortgage was alleged to he due was equally 
bogus, It was further alleged that the mort¬ 
gagee was a man of no means and could not 
advance any debt and one Doma to whom 
E3. ai5-0 0 out of the consideration are alleged 
to have been paid, was himself indebted on a 
mortgage which be was unable to satisfy. In short, 
it was pleaded that defendants l and 2 in collusion 
with Laxman played a fraud on the plaintiff 
and also on the Board. As to the cause of action 
for the suit it was alleged that immediately 
after the dismissal of the plaintiff’s execution 
application dated 25.1M941, defendants 1 and 
2 began to give out that they succeeded in 
defrauding the plaintiff and in delaying his 
claim by their machination and fraud. The 
cause of action was put down on 27 li 1941. 

[5l The defendants denied all the facts plea- 
ded in the plaint and they denied the plaintiff’s 
claim. They asserted that the mortgage deed 
and the consideration mentioned therein were 
genuine and that no fraud was practised by the 
defendants either on the plaintiff or on the 
Board. They opposed the plaintiff’s claim on 
grounds of law including the ground of limita. 
tion No cause of action is alleged to have 
accrued in plaintiff’s favour on 27-11 1941 and 
this date was said to bo falsely put down to 
avoid the bar of limitation. 

[6] The trial Court in an admirably clear and 
well reasoned judgment held that the mortgage 
debt was not bogus and that the plaintiff failed 
to establish the fraud alleged to have been prac¬ 
tised by the defendants. According to the learned 
Judge the plaintiff knew of the mortgage end 
circumstances connected therewith soon after 
the execution of the mortgage in 1934 and the 
plaintiff’s claim was therefore not within limi- 
tation. The plaintiff’s suit was accordingly dis- 
missed. The plaintiff appealed and on 11 - 8-1943 


while the appeal was still pending, the defendant 
Laxman applied to the lower appellate Court 
that he had given up bis right over the debt 
made payable under agreement before the Debt 
Conciliation Board and had already applied to 
the Debt Conciliation Beard on 23 7-1948 to 
record satisfaction of the debt due to him under 


the agreement. He claimed to be discharged 
from the appeal. 

L7] The appellate Court in its judgment dated 
l-io 1943 reversed the findings of the trial.Court 
and hold that the mortgage in favour of Laxman 
was bogus and was brought into existence to 
practise fraud on the plainiift’ and to defeat and 
delay the realisation of the decretal debt. It 
further held that the defendants practised a 
fraud on the plaintiff and the Board in putting 
forward a bogus debt and in securing on that 
basis the orders of the Board which but for the 
fraud it would not have passed. According to 
the learned Judge the certificate issued against 
the plaintiff and the agreement executed and 
registered were a nullity. On the point of liini- 
tation the learned Judge held that the plaintiff 
bad knowledge of the fraud within three years of 
the date of suit and the suit was therefore with¬ 
in limitation. The plaintiff’s claim was there* 
fore decreed. 

[8] It was pointed out at the outset by tbs 
learned counsel for respondent 1 that in view 
of Laxman’s application dated 11 * 8 1943 to 
the lower appellate Court and the admissions 
contained therein about the giving up of 
debt this appeal has no more than an academio 
interest. It was said that the agreement befoto 
the Board has ceased to subsist as instalmento 
mentioned therein were not satisfied and w® 
plaintiff was free to proceed to execute his 
decree against the attached property. The lea^ 
ed counsel for the appellant did not accept this 


view and argued the appeal on merits. 

[9] It was contended by the appellant s coito* 
sel that the plaintiff’s suit was barred ’ 
Civil P. C., and also by res judicataeiiaVt 
actual or at any rate constructive. This bat o 
S. 47, Civil P. C., was not raised before but ^ ^ 
argued as a pure question of law. In Jf* 
the suit was not hit by S. 47 of the Code. Tbe 
are twohurdlesin the way of the immediate e^ 
cutiOD of the decree by the plaintiff : firsti 
is, the certificate under S. 15 is, however, iocoB* 
sequential in the absence of an 
under S. 12, Debt Conciliation Act, between 
debtor and other creditors, the second, that 
the agreement which makes the debts due 
two creditors payable by instalments is i 
the main obstacle to immediate execution. J- 
obstacle cannot, however, be removed 
Laxman (respondent 2 ) is a party to the procew 
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iDgB and Laxuian cannofe bo a proper parky as 
jhe was not a party to the decree or a represen. 
tative of a party to the decree. Any dispute ho- 
tween the plaintiff and Laxman would fall 
beyond the scope of s. 47. Civil P C. It was 
contended on behalf of the plaintiff that the 
objection has no force as under s. 47 ( 2 ) of the 
Code the present suit could itself be treated as a 
proceeding under s. 47, if it was necessary. In 
view of what is stated abovo it is not necessary 
to examine this contention any further. 

[ 10 ] There is also no force in the objection 
raised on the ground of res judicata ovconS’ 
tractive res judicata The invalidity of the 
certificate and the agreement was not actually 
raised in proceedings under s. 47, and there was 
no res judicata unless it was actually raised, 
tried and decided. The only question therefore 
is whether the question is barred on the ground 
of constructive res judicata. If the plaintiff’s 
case be true he got knowledge of fraud invali. 
dating the certificate and the agreement in 1941 , 
i. 6,, long after the order dated 4-G.1937 in pro. 
ceedings under S. 47. Where the facts on which 
a plea might have been raised were not within 
the knowledge of the party at the time of the 
former suit, it could not bo said that he might 

have raised that plea : a. i. r. 1927 Nag. 8a‘ at 
'p. 84. 

[11] It was thus necessary to examine and de¬ 
cide the plaintiff’s plea regarding the alleged fraud 
on merits. While the trial Court held that the 
mortage in favour of Laxman and the trans. 
actions ancillary thereto were genuine and for 
consideration, the learned Judge of the lower 
appellate Court, for reasons set out fully in bis 
judgmont, disagreed with this finding and held 
that all the transactions including mortgage it¬ 
self were bogus and fraudulent. According to 
the learned Judge tho whole thing was a fraud 
effected for the purpose of defeating and delay, 
ing the plaiatitf. It is thus a finding of fact on 
which two careful Judges, after fully consider¬ 
ing the evidence on record and drawing legiti. 
mate inferences therefrom, have differed. The 
least therefrom that can be said is that the evi. 
deuce on record is so dubious or inconclusive 
that two contrary findings are possible. In these 
ciroumstances I cannot in this second appeal 
disbelieve the evidence believed by the learned 
lower appellate Court. It was quite possible 
that the same finding which was reached by the 
learned Judge of the lower appellate Court may 
have ^en reached by this Court on examination 
of evidence on record and the circumstances 
including the conduct of Laxman. The finding 
of the lower appellate Court on this point is 
accepted. 

[ 12 ] The only question that remains to be con. 
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sidered now is tho question of limitation. That 
question resolves itself into two parts, viz., tho 
Article of the Limitation Act by which the suit- 
is governed and the date from which the period 
of limitation is to be computed On the first 
part it was urged by the learned counsel of the 
respondent that the appropriate .U'ticle was 
Art. 120 and not Art. 95 as urged by tiic appel- 
lauts. Article 95 is a special Article governing 
suits to set aside a decree obtained by fraud or 
any other relief on the ground of fraud. It is 
well established that a general Article, such as 
Art. 120 would not apply except in the absence 
of a special Article governing the case. 

fn] It is not disputed iu this case that the 
Debt Conciliation Board which entertaioi .l the 
application of the appellants for conciliation of 
their debts had initial jurisdiction to do so. No' 
civil Court has a right to examine the orders 
passed, the debts settled or au agreement tegis. 
tered by the Debt Conciliation Board witli 
jurisdiction except on the ground of fraud: 2C 
N. L. J. 57,^ The agreement duly executed and 
registered under s. 12 , Debt Conciliation Act, 
has the force of a decree. It is thus dear that the 
only ground on which the agreement having the 
force of a decree registered under a. 12 of the Act or 
other orders passed by the Board with initial 
jurisdiction can be set aside is the ground of 
fraud. 

[14] The learned counsel for the respondent 
relied on several cases in support of his conten¬ 
tion but they are, in my opinion, clearly dis. 
tinguisbablo, In 3 Cal. .504^ cited by the learned 
counsel it was pointed out that fraud in that 
case was merely a part of the machinery to 
bring about a particular result. It was not on 
tho ground of fraud that the relief of possession 
was asked for. That was a suit by a reversioner 
for possession of property on the death of a 
Hindu with a life interest. The ground on which 
the relief was asked was tbo fact that ho was a rc. 
versionerand was therefore entitled to possession. 
Fraud was alleged to remove an obstacle in 
his way, i, e., the revenue sale, Even on proving 
fraud he would not be entitled to the relief of 
possession if be was not a reversioner. This case 
was therefore held not to bo governed by Art. 95 
which governs a suit by a reversioner. In tho 
same volume there is another case reported at 
p. .^ 00 * which is applicable to the present case. 

In that case tho relief was founded on fraud. A 
cosharer filed a suit for reconvoyanco of the 
property on the ground that it was brought to 
sale by the other cosbarer fraudulently and got 
purchased in the name of his son. It was held 
that for purposes of limitation, the suit was 
governed by Art. 95, Limitation Act. To the same 
effect is the decision in 34 cal. 2 ji.« In 25 cal 
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4:/' till relief W!i3 not based on frciid. The plain¬ 
tiff soii”iit;a ficclaratiOD that the sale in the do- 
lOD bint’s namo was fenanii and the suit was 
belli governed by Art. 1-20, Limitation Act It was 
pointed out inC all, -lOii' at pp. iH.-US that fraud 
vitiates everyfLing ODfl r’T-vi'Dts application of 
the law of limitation. A suit for relief against tbo 
.consequences of llio fiaiul is therefore governed 
liv a 'pecific Art. 9.1, Limitation Act. It is tlicre- 
lOi'L* to my imud clear that iho proper Aiticlc to 
govf rn tliG present suit is Art. 99 and not Art. 120, 
Limitation Act. 

[l-j] The question which remains, to bo con- 
r-iderud is tho starting point of limitation. Ac. 
cording to Art. 95, limitation starts when the 
■ fraud became known to tbo party wronged. It is 
,n iiindammital proposition of law of limitation 
.that ns long as the person is a subject of the fraud 
.no timo shall run against him. In England the 
jeauso of action aiisec when reasonable diligcncQ 
idiscovered fraud but under the Limitation Act 
limitation does not begin to run before the dato 
of actual knowledge, It is pointed out in .$7 cal, 
SI® at p. 65 that what is required for the limita¬ 
tion to start is actual knowledge and not merely 
suspicion. Moreover knowledge dees not include 
means of knowledge and the fact of knowledge 
of fraud must bo distinguished from the evi- 
dence in proof of fraud. 

^ [16] It is farther pointed out by their Lord- 
fsbipsoftho Privy Council in 17 Bom 341® that 
if fraud is established burden is on thedefendant 
to show that it wasknov.’nto tbo jdaintiff beyond 
the period of limitation. That is also the view 
taken m 31 Mad. 230.1® This burden can, bow. 
jcver, in my opinion, bo discharged by circiira- 
jStantial evidence and by the statements and the 
conduct of tho plaintiff. 

[17] Though a person who is the subject of 
fi^^aud is given sunicient latitude for tbo purposes 
of escaping from the consequences of his fraud, 
the law on tho subject cannot be so construed as 
to leave it entirely to the sweet will of the plaintiff 
to claim a relief on the ground of fraud when- 
ever he chooses. It wa?, however, urged that the 
timo when the fraud became known to the plain, 
tilf isahndmgof fact. The lower appellate Court 
has, accepting the evidence of Tatyaji (t*. w. 4), 
held that tho fraud became known to tho plain¬ 
tiff in November 1941, i. e., within 3 years of the 
dato of suit, 

[18] The finding given by the lower appellate 
Court is in a way very halting. While accepting 
the evidonCH of Tatyaji, the learned Judge of the 
lower appellate Court felt obliged to remark that 
the facts stated by the witness are rather un. 
usual. The learned Judge has not given reasons 
to accept sucb an unusual story. However it may 


be assumed that what Tatyaji deposed is trao. 
He deposed: 

“In Novembor last c.a;ually defendants 1 and 2 told 
me tb it plaintiff's execution was struck oS because they 
showed defendant S's dents in the Debt Conciliation 
Board ,i>id I'd 40 per cent, amount.. over instalmeots 
by the Board. I told them that was not the good thing 
that I hey did- That execution of plaintiC was dis* 
inisicd 'WO days before this talk. I told this to plaintifi 
on tlu-Maroti temple tlie same day in the afternoon. 

The plaintiff had told ii>e that defendants 1 and 2 
I'.ad shown fahe debts before the Debt Conciliation 
Board to coDceiil his dues. The plaintiff told me one 
inoml) before I U-arnt ibesame falsehood from tbs 
months of debrndants 1 and 2. When I told plaintiff 
this lalsehood he kept sileat and said justice will be 
done." 

[19] Thus accordmg to this witness the plain- 
tiff already had the knowledge of the falsehood 
i. e., regarding the bogus nature of Lasman’a 
debt beloro that fact was admitted by defen. 
dantsiand 2. He did not therefore add anything 
new to the plaintiff a knowledge. At best he 
furnished the plaintiff with a piece of evidence 
in the shape of the admission of defendants 1 
and 2. On having learnt of this admission of the 
defendants frum Tatyaji, Bapurao, the plaintiff’s 
nephew, is said to have made some further in- 
quiry but in that inquiry nothing bad come out 
which was not known before. 

[20J The iraud that is alleged in the present 
case IS that the mortgage deed m favour of Laxman 
was bogus and that the mortgage debt, which in 

fact did not exist was fraudulently utilized to 

secure an agreement before the Debt Concilia¬ 
tion Board. It may be noted that defen- 
dants 1 and 2 i. e., the debtors, are related to tlw 
plaintiff, the sister of defendant 2 being marri¬ 
ed to the plaintiff Laxman, defendant 3 is also 
a relation as bis sister is married to Baliraffli 
defendant 2 about 15 years ago. The plaintiff 
admits that be knew Laxman since isyears and 
it is difficult to bblieve tnat the plaintiff was not 
aware of the finaitcial positions either of de¬ 
fendants 1 and 2 or of deiendant 3 Laxman. 
The plaintiff as {P. w. 8), admits that he came 
to know of the mortgage about six months after 
its execution i. e., m 1934, and he surmised that 
it was a plan to deprive him and was meant as 
a device to defeat his claim. On 7-101936 he saff 
the indifference on Laxman s part inasmuch afl 
he did not file any statement of his claim in rfr 
sponse to the notice from the Debt Conciliation 

Bi ard, did not produce the mortgage deed before 

the Biiard and did not care to be present at the 
hearing. Then the plaintiff must have noticed ® 
collusion between defendants 1 and 2 
Laxman. Though Lexman did not care to have 
his mortgage debt revived the debtors agreed to 
the conciliation of the debt which had already 

stood discharged Then they noticed a very extra¬ 
ordinary conduct on the part of Laxman t«> 
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■agree to Lave his mortgage debt of !is. coo and 
interest reduced to ns. 200 and to iimhe it pay- 
able by annual instalments of ns. lo. This a^ree- 
menb was executed and registered on 4 - 0 . 1937 . 

[ 21 ] Knowledge of a particular fact or an 
object IS derived through one or more senses 
which a human being is gifted with. Knowledge 
of the object if it is a tangible thing, mav be 
derived by the sense of sight, of touch or by 
taste but fraud is not something tangible. The 
knowledge of fraud means therefore the know, 
ledge of circumstances on which any reasonahlo 
man concludes that a fraud has been committed. 
,lt may be his conclusion or knowledge further 
corroborated by additional circumstances known 
by him subsequently. He cannot, however, say 
that he had no knowledge of fraud till the Ia4 
piece of evidence came to light or till the per- 

Isons committing the fraud admitted the same. 
Ihe real test therefore is if in 1934 to 1937 the 
plaintiff kne;v facts and circumstances on which 
he as a reasonable man would have concluded 
that the fraud was practised ou him liy bringing 
into existence a bogus and a fraudulent mort- 
gage deed. If the answer is in the afiGrmativo 
then the fraud was known to the plaintiff in 
1986.37 though ho may have further learut of the 
admissions of defendants in I94i. The difference 
between a suspicion and a knowledge is the 
difference in the degree of certainty which a 
person feels socially when the knowledge relates 
to something intangible and is necessarily baaed 
on inferences. In my opinion, the fraud was 
known to the plaintiff by June 1937 and the 
period of limitation started from that date at 
the latest. The plaintiff's suit being not filed w'ith- 
in 3 years of that date is barred by limitation. 

[ 22 ] The appeal is allowed with costs. The 

judgment of the lower appellate Court is set 
aside and that of the first Court dismissing the 
plaintiff’s suit is restored. ” 

Appeal allowed. 

A. I. R, (36) 1948 Nagpur 155 [C. N. 57 .] 
Grille C. J. and Padeye J. 
Bhimashioh Kisliorsimjli—Defendant 
ApiKllant V. FakircJiand Naiidlal and others 
Defendants 2 to 21 — Respondents. 

First Appeal No. 85 of 1910, Decided on 30th January 

t/-27.'hTpr?n9To.“' ' 

■'-iso-Sp.cinc 

o tho mortgage deed m soit and that the execution. 

consideraUon of the m-.rtgago urc there- 
Joro denied, docs not amount to a specific denial within 

^ ^ w nowhere 

i^ifloallj denied that it was signed by the person by 
whom It purports to have boon signed. Hence, the 
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ox.ynination of the i.ttestliit; wituo.s.. in r,,!, a case is 
1.0 necessary umW y. ; lOA.l.Jt. 1923 lion,. 207 

t*'”™ ’i 

(p) Transfer of Property Act (1882), S. 3-AUes. 
lation—Validily of. 

Where the executant si/'iied in the prw,-n:e of tbo 
two attesting witnc>sc3 ami the- witn,. sigm-J in tho 
inesenecofeach-tlior and there \va< r.uthing to show 
that oxccutmii and attestation was m.t .lone in tho 
saiiie sitting it was hcl.l that there was vali.l a-to^iation 
as the wiincs.-t-s niusl ho ilcemeJ (o hiive sijrned tho 
document in iho presence of the cxocutiiut. |.l>;ua 9] 

ic) Hindu law-Custom-Miiakshara joint tamily 

-Family custom of impanibihty and inalienability 

of estate picaaed-Burden of proot ~ Nature of 
evidence. 

'i'lic property ol a joint Hindu familv governed hy 
•MilaLhara is not imp.irtihic iiiul tlw father can alienate 
t_l ,r the sol.iaclion oi Ids antcudem dci.ts not 

or tor li-al ucces- 

6 ty of the tamily or the benefit of th ‘ estate One who 
pleads apiiust the ordinury l;iw, that the property la 
impartible and inalicmihle on the strength .,{n family 
custom, L.'is a heavy burden to d.schmge. Where a 
himi y custom. (kiilacLiir) as oppo-.-d t. a local or a 
torritor.al custom iDoshachnv) is plendcd. the onus of 
Cstabhsbiug It IS specially heavy and more difficult to 
duchar-jc. Inshinces may imt to ah-olatcly necessary 
to establish ai.tom hut they furnish the bast and most 
reliable evidence in proof of custom. T- prove a family 
custom of a part-citlar family inaanccs from other 
families arc not relevant unless tlie closest n .ssible 
analogy between these familic is established. Though 
there 1.S a greater laliludc in admission nf evidence hi 
prod Of an ancient custom and even hearsay evidenco 

ln,K» still the evidenco 

must, before jl is admitted m proof of a custom, con- 

torm to ccrlam well established principles incorporated 
within tho relevant provisious of tlic Evidence Act: 
Case law rc/erred. j.j 

(d) Hindu law—Impartible estates — Succession 
to properly governed by rule ol primogenilure- 
Power uf holder to alienate property 
W here propcnly is descendible hy rule of primogeni- 

hc?Mf i the absolute owner 

™L ^ ‘i ®'^‘^^,P‘’''l>e>ty bo joint Hindu family 

pioperty governed by the Mitak.shnra the son or tha 
sous of llio holder have uo vested iniere-t in it. Tho 
absence of vested interest by other coiwrccncrs and 
^ coDacijiieutly the absence of power to dnnand a parti- 

time Leini. to alienato 
t e property in any manner he likes including an 
alienation by way 0 mortgage : 10 AU. 27-2 (P, C.i and 
A, i. R. 10,P. 0.157, Jicl on. [paru 18J 

Jnlr law—Impartible estates-Custom as to 
inalicnabiluy Proof of. 

TJ.e absence of evidence of an alienation without 
any CMdeuce of facts winch would mako it probablo 
that an aheu.at:on would have been made cannot bo 

q5?Fp p ? f enubihtv ; 10 All. 

272 (P. C.) and 14 A. I. R. 1927 P, C 150, Foil 

(1) Civil P. C. (1908), 0. 41, R, 27_Power d 
late Court to admit document rejected by ^rial 
Court on ground of late production. 

Where the trial Court in tho exercise of its judicial 

Ihf J? 1*^ in evidence on 

lm?nf ?' 1 production, tho appellate O.urt 

wdl not interfere with euch discretl ,n and admit tho 

to doT°^sulliciem ground 

A 20] 

^^ Annotation : (■44-Com.) C. R. C., 0. 41, R. 27, N. 3 
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(g) Grant—Crown grant — Incidents of property 
to be determined with reference to last grant. 

Where a person lioljs property uiuler a gr.'int from 
British Government in IbG'), the imridonts of the pro¬ 
perty slioiilil be clcteniiined with refevenee to the terms 
of that grunt. It is not opc^n to si’.eh person to rely 
upon a ])revious grant from Moehul Kmperor as the 
foniicliilion for the rii^ht of inalicnal/ility of the pro¬ 
perly, The Diitish Government as n con<iuovor was 
not boniid by llic grants made by Ibce-imncrcd tbongU 
it may lespect tbe came with such variation- as may 
be deoiiifii pioper: G4 A. I. K. 1917 1’. C. 1. lid. on. 

[Para 21] 

(h) Custom—Discontinuance of—Proof as to. 
Though llic burden of proving dir-contuiuancc of a 

rustom i;. n the per-on who ploatls it, f-liglit evidence 
may be ^uftic out to discharge that burden, if other 
ciruumstanccs and the conduct of the meinhers of the 
lamily whidi relies on that cnslom arc consi>ient only 
with the discontinuance of the custom : 27 All. 209, 
Ilel. on. TImh instances of alienations of the property 
and acts wliieii are inconsistent witlia cu-t'in cl in- 
nlieiiali.Iity will lead to the inference that the custom 
C'f inalienability was diseuntinueJ. [Para 24] 

CflJC'i ic/irrcd ;— 

1 . (T9) i.-j N. L. R. 170 : G A. 1.11.1919 P. C. 100 : 53 
I. C, 6:i0 (I’.C,), Kishoro Singh v. Mt Gahenabal. 

2. r2S) .12 Bom 219 . ].> A. I. R. 192S Bom, 207: 111 
I. U, 2H7, Yaknbklian v. Gnljarkhan. 

3. (’OOi 2 N. L. 11. 10, Mt. .Thama v. Dcobnx. 

4 . 1'30) 20 N. L R. 277 : 17 A. 1. U. 1930 Nag. 273 : 
121 I. C. -hrS. Narainra'' v. Ilanmantvam. 

5. (’39) 20 A. I. R 1939 P. C. 117 ; I. L. R. (1939) 
Kar. 222 : 1811. C. 210 (P.C.), Smendra Babadnr v. 
Bcliari Singh. 

6. (’29) 25 N. L. R. 121: 10 A. I. R. 1929 P. C. 190 : 
o6 1. A. 280 : 117 I. C. 1 (P. C.), Ramji PaUl v. Rao 
Kishore Sii'gh. 

7. (’ll) I, L R. 119111 Nag 632 : 27 A.I.R. 1940 Nag. 
278 • 193 I, C. 59''. Bli'.iiisingh v. Gangarani. 

8. (‘74) 13 Bong. L. li 445 : 22 W. R. 17, Thakoor 
Kapilnath Saliai v, The Government 

9. ('8S 10 All. 272 : 15 I. A. 51 ; .5 Sar. 139 (P. C.), 
Sartaj Kuari v. Deoraj Kuavi. 

10. (’23) 10 A-1. K. 1923 Mad. 402 : 71 1. C. 533, 
Anuadaua .ladaya Gouudan v. Konannnal. 

11 . i1g 01-63) 9 M I, A. 66 t 1 Suthcr 460 : 1 Sur. 
826 1 W R 30 iP.C.), Navngunty Lutchmedavamah 
V. Vengaina Naidoo. 

12. ( 77-78) 3 1. A. 259 : 20 W. IX. 55 : 3 Sar. 611: 3 
Suther 304 iP, C.). Ilurpursbad v. SLct Dyal. 

13 . |'02) 21 All. 27.3 : 29 I. A. 70 : 8 Sar. 233 (P. C.), 
Chandika Bakhsh v. Muna Kgnwar. 

14 . ('34 56 All. 408 : 21 A I. R. 1934 P. C. 157 : 61 
I. A 286 : 150 I.C 545 (P.C.), Collector of Gorakhpur 
V. Ram Suiidar Mai. 

15 . ( 27) 51 Cal. 955 : 14 A. I. R. 1927 P. C. 159 : 54 
1. A. 289 : IU'2 I. C 599 (P.C.), Protapehandra Deo v. 
Jagadisb Cbumlra Deo. 

16. i’47) 34 A. 1. R. 1947 P. C, 1: 229 I. C. 502(P.C.), 
Asrar Ahmad v. Durgab Committee, Ajmer. 

17 . (’28) 24 N. L. R. 25 ; 15 A I. B. 1923 P. C. 10 ; 
u5 I. A. 45 : 55 Cal. 403 : 107 I. C. 7 (P.C ), Martond 
Iko V, Malhar Rao. 

18. (’75.70) 1 Cal. 186 : 19 W. B. 8 (P. C.). Rajkishen 
Singh V. Ram Joy Surma Moziomdnr. 

19. ( 05) 27 All. 203, Sarabjit Pavkb Bahadur Sabi v. 
Indrajit Parlab Sabi. 

S. C. Dube and A. Iia 2 ak — for Appellant. 

Af. R. Bobdc and K. G. Chciidkc —for Respondents. 

Judgment. — The action out of Tvhich this 
appeal has arisen -vras brought by Seth Nandlal 


and Setb Mojilal, now deceased and represented 
by Champalal son of Seth Mojilal, respondent i, 
for enforcement of a mortgage dated I2th October 
19-28 (ex. p-14) executed in their favour by Rao 
Kishoresingh, mortgaging thereunder full pro¬ 
prietary rights in mauza Selda which beheld 
in maiifi rights. It is common ground that on 
Rao Kishoresingh’s death in 1930, this vill^e 
along with other propci'ty passed to the appeb 
lant, Ram Bbirasingh by right of primogeniture. 
Out of 21 defendants in the suit, Earn Bhim- 
Singh who was defendant 1 was the only con¬ 
testing defendant; tlie other defendants being 
alienees from Ram Kishoresingh or their legal 
representatives supported the plaintiff's on the 
main point in contest. 

[ 2 ] It is not disputed that the property in 
Rao Kisboresingh’s family passed by the rule of 
primogeniture and in fact the point is settled by 
the decision of their Lordships of the Privy 
Council reported in 15 N L R. 176.^ The grounds 
on which defendant 1 opposed tbe present suit 
were briefly as follows: (a) That the mortgaged 
property, mau.za Selda was a part of theBham* 
garb Estate which was the ancestral property in 
the hands of Rao Kishoresingh and this estate 
was impartible and inalienable by virtue of flie 
original grant as well as by the ancient family 
custom of the mortgagor’s family, (b) Tbe 
alleged consideration of the mortgage in suit was 
a personal debt of Rao Kishoresingh and was 
not binding on tbe property in the bands of the 
defendant, who got it by right of primogeniture. 
It was also averred that the mortgage was not 
juslifiecl by legal necessity as the mortgagor hw 
no necessity to borrow having in his hands 
suflicient funds from income from the property 
and from Government pension, (c) That the 
defendant was not aware of the fact of the mort¬ 
gage and he therefore denied the execution, att^ 
tation and consideration of the mortgage in sm 

[3] The plaintiffs, in their replication, deniw 
the defence completely, including the 
inalienable character of the property. The allege 
grant and also the family custom were denied 
and it was properly complained that the defence 
in that respect was very vague. In replyi defen¬ 
dant 1 in his oral statement dated 16^ Novem* 
her 1933 averred that the Bhamgarh Estate ww 
in the defendant’s family from time 

and so far as tracablo from Government recow 
at least from the time of the Moghul Empot®^* 
though the defendant has in his possession ^ 
sanad or any other document in evidence of mo 
grant from the Moghul Emperors. The dof^* 
dant asserted that the property was inalienfthw 
on account of the lost grant as well as 
family custom of inalienability and he mentio^ 
in his oral statement dated 16th December if®^ 
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three judicial decisions m which the imseciu-ed 
debt of the holder of the property was held not 
realizable from the estate after it passed into 
the hands of the successor. In the defendant’s 
oral statement recorded on 4th January 1939 he 
admitted that in 18R5 a sanad relating to this 
property was granted by the Government of 
India (British Government) to Eao Danlatsingh, 
the defendant’s predecesor, granting full power 
of alienation by gift, sale, adoption or otherwise. 
It was. however, contended that this could not 
affect the pre-existing family custom against 
alienability. The plaintiffs, on the other hand, 
pleaded alternatively that even if there was any 
custom as alleged it ceased to exist after tho 
grant of 1665 and also by the conduct of Eao 
Kishoreaingb, the mortgagor. 

[-1] The learned Judge of the lower Court, 
after a careful survey and a correct appreciation 
of the oral and documentary evidence on record, 
held that the mortgage deed in suit was duly 
executed and attested and it was for a valid and 
binding consideration and was justified even on 
the ground of legal necessity. It was further held 
that the Bhamgarh Estate was not inalienable 
by virtue of the grant or family custom and no 
such grant and family custom were established, 
The claim of the plaintiffs was decreed in full. 

[ 5 ] Defendant 1 (Eao Bhimsingh) has alone 
preferred an appeal against the decree of tho 
lower Court and has reiterated the grounds raised 
by way of defence in the lower Court. The 
learned .counsel for the appeUant argued before 
ua two points, first, that the due attestation of 
the mortgage deed in suit was not proved, and 
second, that the property mortgaged was inalien- 
able and therefore the mortgage was void and 
inoperative in law. 

[6] On the point of attestation wo are in com¬ 
plete agreement with the finding of the first 
Court and wo did not, therefore feel the necessity 
of calling upon tho respondents to answer. 

[ 7 ] The present definition of the term ‘attested’ 
as contained in B.8, T P. Act. with tho excep. 
tion of words ‘and shall be deemed always to 
have meant’ was enacted by Act 27 [xxvii] of 
1026 and tho words noted above were added by 
Act 10 [X] of 1027 with a view to clarify that tho 
definition bad a retrospective effect. By Act 31 
CXXXI] of 1026 a proviso was added to s. 68, 
Evidence Act, according to which the examina¬ 
tion of an attesting witness in proof of the exe¬ 
cution of a registered mortgage deed was not 
necessa^ unless the execution thereof by the 
peiwn by whom it purports to have been exo- 
cuted was specifically denied. As held in 52 Bom. 
219’ a statement that the defendant bad no 
knowledge of the mortgage bond does not con* 
stitute a specific denial. In para. 8 of the written 
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statement filed by defendant 1 (appellant) in tho 
present case, he stated that he was not aware of 
tho fact of tho mortgage in suit and the execu¬ 
tion, attestation and consideration of the mort¬ 
gage were therefore denied, It was nowhere 
siiecifically denied that it \?as signed by Eao 
Kishoresingb or that the signature appearing on 
the deed as the executant was not his. The plea 
would not therefore amount, within the moanin-^ 
of the proviso to s. 6S, Evidence Act, to specific 
denial and the examination of an attesting wit¬ 
ness was not necessary. Tiie document could be 
legally proved by examining any witness who 
could dei>ose to its execution such as Maujilal 
(p- \v. 3 ), one of the plaintifls in t!ie present case, 
n e need not, however, pursue this matter further 

as we do not rest our judgment on tliis narrow 
basis. 

[ 8 ] Tbe document bears the signature of two 
persons, viz., Balmukimd and Ainritrao as wit- 
nesses and they are examined as P. \v, 9 and 
r. w. 10 respectively. In these provinces the 
witnesses dcijose usually in lliudi or in Marathi 
and it is translated and recorded in Inief by the 
Judge in English. The deposition as recorded is 
not therefore a verbatim report of what the 
witness deposed. The deposition of Balmukimd 
(^P. w. 9 ) as recorded is. ’This (i, e.. the mortgage 
deed dated 12 th October 1928) was attested by 
me and executed by Eao Kishoresingb in my 
presence. Amritlal also attested in my presence.’ 
Similarly, the deposition of Amritrao (p. w. 10 ) 
is I attested it (i. 0 ., the mortgage deed dated 
12th October 11)29) and it was executed by 
^Bhoresingh in my presence.’ An experienced 
Judge who recorded these depositions would not 
have used the word ‘attested’ unless ho was 
satisfied that what was deposed to by the wit. 
nesses satisfied the requirements of attestation 
as defined by S. 3, T. P. Act. The depositions of 
these Witnesses, which are not challenged by way 
of cross-examination on this point, leave no 
manner of doubt that the deed was executed and 
attested at the same sitting; tho witnesses saw 
the executant sign and they in their turn signed 
in presence of the executant. We examined for 
ourselves tho original document and we are 
Mtisfied that the document api^ared to Lave 
been scribed, executed and attested with the same 
mk and there was nothing on the face of tho 
document negativing the presumption of due 
attwtotion permissible in law according to the 
well-known maxim 'omnia prasumuntur rite 
et solenniter esse acta donee probetnr in con- 
tranum ': vide 2 N. L. R. lo'^ and 26 N. L. e. 

277* at p. 281. 

{9] The learned counsel for the appellant con- 
tended that the evidence on record did not eatab- 
liah that the two attesting witneases put their 
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signatures in tl;e rre?ence of the executant and 
he reli'ul on A. I. R. 1039 ]'. C. 117=I.L.rv (1939) 
Kar, A\’o do not agicc. It is true (Imt 
no diicct question on this point was put to 
the wiiiio’es. Fut v.'ht’ii it is positively deposed 
that llie executant signed in the pitsenco of the 
itwo attesting v.itiKsses and tlie witnesses signed 
iin the presence of each other and there is no 
suggestion that the execution and atti-?tatioii was 
mot done at tie f-aino siitine' it is almost cer. 
Itaiu tl.'iu tlio ■witnesses signed the document in 
'the presence oi the executant. The i'rivy Coimcil 
decision relied on by the learned counsel is dis¬ 
tinguishable as there the fact of duo attestation 
was sought to be proved on the strength of the 
proceedmgs relating to registration including tiic 
.‘signatures of the two idfcntiiying witnesses Their 
Lordshi[s duly pointed oat tliat the particulars 
ondorsoel on dociniii'Pts under 8 5 R, Piogi.-tration 
Act, did not include fact.? necessary for jiioving 
due attestation of the deed and tiio fact that the 
witnesses aio present liofore tlic registrar for the 
purpose of identilicalion only. 

[lOJ therefore hold, agreeing witli the 
lower C'oiu't, that the mortgage deed in suit was 
duly attested. 

^ [ 11 ] ThG_ question which next calls for con- 
sideration is the alleged inalienability of the 
pu'Opeity and tlic invalidity ot the mortgage in 
suit on that account. The ajijiollants arc at a 
disadvantage in this matter as in the first litiga¬ 
tion regarding BLamgarh Estate when ended 
with the decision of the Judicial Committee re- 
ported in 15 pq l, r 17(51 jt ^-<^3 remarked by 
their Lordships tliat no restraint on alienation 
was imposed in other respects by this custom, 
J. e,, by the special family custom pleaded in 
that ca.se. The second litigation which ended 
with the decision of the Judicial Committee re¬ 
ported in 25 N. L. R. 121'’ was for specific per. 
tormance of the agreement dated llth November 
1912 whereunder Kao Kisboresingb agreed to sell 
nrnuza Khedi, one of the villages formln<' part 
of Bbamgarh l^state. In this litigation, the custom 
of inalienability, though highly relevant, was not 
pleaded and their Loidsliips of the Privy Council 
passed a decree for specific performance, though 
in \iew of the finding that compensation in 
money was an adequate relief as contemplated 
under Ss 12 (c) and 21 (a), Specific Relief Act, 
the relief actually granted was for payment of 
Rs. 20,000 as compensation. This decision was 
not possible if the property was inalienable and 
the apement was void on that account. The 
Divisional Bench of this Court in I. L. E, (ion) 
Nag. 632* held that the Bbamgarh Estate was not 
inalienable and the family custom pleaded in 
that respect was not established; it is said that 
an appeal against this decision is pending before 


the Judicial Committee. In Miscellaneous JudiciaP 
ca^ NO. 17 of 1934 (ex. p-ic) and Miscellaneous’ 
Judicial case No. 24 of 1934 (Ex. p.29) the custom 
of inalienability pleaded by the present appellant 
was not established. 

[ 12 I The defendant's plea that the property 
was inalienable by \irtue of a grant by the 
Moghul Emperor as well as by ancient family 
custom lacks in clarity and in precision. As to 
lirecision, the api^ellant has not given the time 
and the occasion of the alleged grant or the 
particular Emperor who gave it though in one 
of his previous statements (Ex P-15) the appel¬ 
lant stated that be was informed by his father 
tliat (he estate was given to their family by 
Muhammad Ghori. No sanad or a writing is 
produced in evidence of this alleged grant and 
the appellant admitted that he had none in hie 
] Osse.?sion or to his knowledge. As to clarity, 
the defendant has not pleaded that a family 
custom existed at ibe time of the alleged grant 
and was merely recognized thereby. If inalien¬ 
ability was based on the particular tenure that 
was granted then there is no scope for a family 
Custom. The conduct of the family in confirma- 
tion of the tenure granted should not be con¬ 
founded with a custom of inalienability which 
pre-supposes an absence of a grant or contract. 

( 13 ] Let ns, however, assume that what was 
meant to be pleaded was an ancient family 
custom subsequently confirmed by the alleged 
Moghul grant which is the most favourable 
interpretation for the app/ellant, though it is 
argued by the learned counsel for the respondent 
that the plea as actually taken destroys itself. It 
is, however, to be noted at this stage that, ^ 
cording to the apiiellant's plea, impartibility 
nnd inalienability are based on one and the 
same custom. This may be possible but inalien¬ 
ability is not a necessary concomitant or a neces¬ 
sary result of impartibility. it is so held in 
several cases but it may be sufficient to refer to 
tlie decision in 13 Beng. L. R. 445® which was 
noted with approval by their Lordships of the 
Privy Council in 10 ALL. 272® at p. 288 where 
their Lordships observed thus: 

“It bad been previously held by the same Coart in a 
case in 13 Beng. L. R. 445.*^ where the plaintifl allege® 
that the descent of the estate was governed by Milak’ 
shara law, and that by the usage and custom of 
family the estate was impartible and descendible acooro* 
ing to the law of primogeniture on the male heirs ot 
the original grantee, the estate was not on the 
stated shown to be inalienable. Their Ijordships thm* 
this is the correct view.'* 

Their Lordships further observed 

“the innlienahility of the estate depends npon cuBto®* 
which must be proved, ot it may be in some coses, apo» 
the nature of the tenure.’’ 

[ 14 ] It is admitted by the appellant tha^ 
and his father were members of a joint Hindu 
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family govenied by tbo Ulitakshara and tbe 
family ^-as governed by that law except to the 
extent to which it was abrogated by the family 
custom. It has also been held in a.Lr Mad. 
402 on a review of the entire case law on the 
subject that the succession to an impartible estate 
13 governed by the rule of survivorship if it is 
joint family proi^erty and by the rule of inberi. 
tanco if it is a separate prop^erty. It was so held 
in the well-known decision of their Lordships of 
the Privy Council known as the 'Sh-vaoanga 
case reported in 9 ii i. a gc" and which was 
followed m numerous cases. The property of a 
joint Hindu family governed by Mitaksbara is 
not impartible and the father can alienate it for 
the satisfaction of his antecedent debts not tainted 
with illegality or immorality or for legal nrces- 
^ty of tbe family or the beneht of the estate. 
One who pleads against the ordinary law’, such 

the appellant does in tbe present case on the 
jstrength of the alleged family custom, has a 
;heavy burden to discharge. It was observed by 
their Lordships of the Privy Council in 3 l. a. 
259 that a custom must he ancient, certain and 

reasonable and has to be constnied strictly A cub. 

tom cannot be enlarged beyond what is establish, 
ed by parity of reasoning. It is easier to prove a 
custom supplementing the law but the onus is 
necessarily heavy where a family custom is 
pleaded in derogation of the prevailing law as 
was observed by the Judicial Committee in 
24 ALL 273^^ where a family custom was sought to 
be established by relying on four instances of a 
comparatively modern date. Their Lordships of 
the Privy Council observed: 

**tt is obvious that a family custom indero;?ation of 
the ordinary law cannot bo supported on so slender a 
foundation.’’ 

[15] The custom that is pleaded by tbe appel. 
lant is a family custom (Kulacbar) as opposed 
to a local or a territorial custom (Dcsbachar). 
Tbo onus of establishing a family custom is 
specially heavy and more difficult to discharge. 
InstaDces may not bo absolutely necessary to 
establish custom but they furnish the best and 
most reliable evidence in proof of custom. To 
prove a family custom of a particular family 
instances from other families are not relevant 
unless the closest possible analogy between these 
famihes is established, 'ihough there is a greater 
latitude in admission of evidence in proof of an 
ancient custom and even hearsay evidence is to 
a certain extent admissible, still the evidence 
must, before it is admitted in proof of a custom, 
conform to certain well established principles 
incorporated within the relevant provisions of the 
Evidence Act. 

[16] Before we enter into tbe actual proof of 
we alleged custom, it is necessary to note the 
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previous history of the family as can be gatlicr. 
ed from tbe Sottlemont Koport of Oapfain I’or- 
s>(h published in 1870. Ixajpuls. the ancestors ot 
tho appellant, are said to have conio from the 
north and they occupied the central .\jmar some 
20 generations ago. About 3 or 4 centuries prior 
to the Muhammadan conquest of Nimar, the. 
Bilala families to which the appellant belongs, 
subdued Bbiis and established tbomselvos as 
chiefs. As they had amongst them an institution 
of a ‘Gaddi’ the succession to tho property was 
by primogeniture. After tho Mahomedan con- 
quest these chiefs were deprived of wbatevei 
royal powers they bad and tlioy or at Jea^t som< 
of them were constiiutod 'Zemedars' or fiscal 
officers and they were allowed to main villages 
m their possession. It also appears that the 
Eajput families were given grants in lieu or 
military services which they were expected to 
render to the Muhammadan coiiQuerors: vide 


para. 115 at page 58 of the Report. The exact 
character and nature of the estate and the teiiurt 
under which the property was held by these 
families under tbo Mahomedan rule is left in 
obscurity. There is no evidence in this case! 
either oral or documentary, which throws light 
on this point except tlio preamble to tbe sanad 
granted by tbe British Government on 1S-I2.18G5, 
The preamble runs thus: 

"Whereas you formerly held the office of Zanvd-w 
tis !i I’argar.ii-officcr in the District of Niniar cniovcT 
certain all wances by way of Ziiat. Jnghec-r, and cash 
I^rcentagas and wherea.s the services you rendered in 
that office will not in future be required by theOyveni- 
nicnt.... etc.” 

[17] It is thus clear that tbe ancestors of the 
appellant were, under tbo Mahcmedan rule, 
pargana officers and they were remunerated for 
their serxices in tbe shape of certain allowances 
and concessions. 

^ [18]^ It is apparent that the institution of a 
gaddT necessarily requires a holder of a ‘gaddi’ 
and he is called ‘Gaddi-NashiiT. As only one 
person can be ‘Gaddi-Kasbin’ at a time, tbo 
succession to tho ‘gaddi’ is according to tho rule 
of primogeniture. It does not, however, follow 
that the estate held by tbe 'Gaddi.Nashin’ or the 
bolder of the ‘gaddi’ must bo inalienable. In 
fact, the Emperors and Kngs in ancient times, 
both Hindus and Mabomedans, were freely 
making grants of property in favour of religious 
institutions and even in favour of i)erson8 either 
in lieu of services rendered or otherwise. The 
property in their hands was thus not inalienable. 

It is well established that where property is 
descendible by rule of primogeniture tbe holder 
of the property is tbe absolute owner thereof and 
even if such property be joint Hindu family 
property governed by tbe Mitaksbara the son or 
the sons of the holder have no vested interest in 
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■t. In 10 ALT. the validity of a gilt deed 
;;xocut((l l y llio father in a i^Iitakshara joint 
Hindu farnily vlio bad succeeded to the property 
■iiidor a nil.' of primogeniture was challenged. 
It Wii.-i primi; facie invalid under the school of 
Hindu law ly which the family was governed. 
Itwa- howevd' ];c-ld valid by their Lordshijs of 
the Privy Council because as a result of tin custom 
of primogonitui'f- oven the oldest son of the holder 
'if tlie property ha'l no vested interest in the pro- 
I ertv aiid was r.ot a co-sharer in it along with 
lis I'atlior and consequently the father had an 
ibsuluti.- right to dispose of the property by 
transfer i'/ro.9 or by a will. This decision 
was no doubt criticizid by Golapchandra tSirkar 
in his book on 1 lindii Law and by others as well. 
!t is however binding on us and as was observed 
by their Lordshifs of tlie Privy Council very 
recently in OG w.h 4GS“ the view taken in that 


asc has been in lorco so long that it cannot now 


be disturbed. The inalienability (save for a pro¬ 
per cause) ot a joint family property is founded 
■Ml the iiiti’i'cst whicli other coparceners liavc in 
tlie i)i'Operly and which they can enforce by a 
[.arlitioii at any time they choose. The absence 
of vested interest by other coparceners and 
conseipicntly the absence of iiower to demand a 
partition einpowci*s the holder for the time being 
lo alienate the property in any manner ho likes. 
‘I’ho learned counsel for the appellant tried to 
distinguish the case of a mortgage from other 
jte.s!aim.ntai'y and non-testamentary alienations 
[but we do not see any force in that distinction. 

[ uO Let us consider one more argument of the 
learned counsel for the appellant at this stage. 
According to him the custom of inalienability 
should be presumed from the very fact that the 
properly in the family was not alienated by the 
holders prior to Kao Kishorcsingh and that it wag 
retained in the family for some centuries past. 
There is no evidence on record of transactions or 
alienations, if any, prior to 18G5 and it is hazard- 
ous to speak definitely one way or the other on 
this point. 'I lie law on the subject is however 
iclear. Thrir Lordships of the Privy Council ob- 
Iservcd in lo all. 272'» at p. 250 that the absence 
of evidence of an alienation without any evidence 
of^ facis which would make it probable that an 
alienation would have been made cannot be ac¬ 
cepted as proof of a custom of inalienability. This 
is V hat was again observed by their Lordships of 
ithc Privy Council in 5'1 cal. 955 .*® 

[■20] I he plaintiffs attempted to place on re¬ 
cord a certified copy of the mortgage deed dated 
11th February 1SS6 by Kao Ramsingji, the holder 
of the Bhamgai'h Gaddi but it was not admitted 
by the lower Court on the ground that it was filed 
late. The document has been again produced in 
this Court and it is prayed that it should be ad¬ 


mitted into evidence under 0 .41, R. 27, Civil P. C, 
In our opinion, it was the duty of the plaintiffs 
when they had to meet a case of inalienability to 
search at the very initial stage of litigation the 
public records and particularly the Registration 
department lo find out alienations of property by 
the defendant's ancestors. We are not satisfied 
that the late production of the document was 
justified and in any case wc see no sufficient 
ground to interfere with the discretion exercised 
by the lower Court judicially. We have, however, 
on record documents showing alienations by Rao 
Kishorcsingh from 1923. These document are 
LXS. r-25, r--2t, P-23, P-2-2, P.2l, P-20 and P-19. 
These are sales of malik makbuza and maufi 
lands in villages appertaining to the Bhamgarh 
Kstate. Further Rao Kisboresingh mortgaged one 
of the malguzari villages on 12th April 1927 and 
thereafter the entire property consisting of maufi 
and malguzari villages in the Bhamgarh Eatato 
was mortgaged by Rao Kishoresingb and the ap- 
lellaut on I7th April 1929. It was primarily to 
satisfy the debt due on the mortgage dated 12 th 
April 1027 that Rao Kishorcsingh executed the 
mortgage deed in suit on 12th October 1928. The 
appellant explained his association in the execu¬ 
tion of the mortgage deed dated I7th April 1929 
on the ground that it was due to undue pressuw 
of bis father. We do not fmd much substance in 
the explanation. The appellant applied on 8th 
February 1930 to an executing Court 
lix. P-17) for extension of time to satisfy the decw 
on the ground that be was raising funds by al’®* 
nating Iiis property. It is thus clear that not on^ 
Rao Kishoresingb but even the appellant regarded 
the property as alienable. The learned counselfof 

the appellant attempted for the first time before 
us to restrict the custom of inalienability only to 
villages held in maufi rights, thereby suggest!^ 
that the transfers of malguzari villages and mans 
makbuza lands did not offend against the custom 
of inalienability. The plea of the defendant^ 
that the Bhamgarh EsUte was inalienable. This 
estate as has been deposed to by SujatkbM 
(d. \y. 4) and Ranichandrarao (D. W. 9) consisted 
of three maufi villages, four malguzari villages 
and lands. The learned counsel cannot he 
mitted to narrow down or extend the scope m 
the custom as pleaded. Besides the above 
tion, Rao Kisboresingh alienated vill^e 
as deposed to by Haji Abdulji (D. W. l) and SahJ 
Mahtabsingh (D. w. 2). This village, according w 
the evidence on record, formed part of the 
garb Estate but was given for maintenance to the 
junior branch of the family i. e. to Thakur Sl^ 
singh, Rao Kishoresingh’s paternal 
(vide genealogical table of the family in the 
Council case 15 N. L. B. 176* at p. 178). H ^ 

Custom of inalienability existed in the family 
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^‘3 viUagG as woll was inalienaMo. The three 
judicial orders mentioned by the appellant in bis 
plei^mgs, at p 4 of the record are not relevant, 
to tee orders it was held in execution proceed, 
mgs that a debt of the holder of the 'Gaddi’ can. 
not be realized from estate attached lo the 'Gaddi' 
after It passed into the hands of the successor by 
right of primogeniture. These were ca^es of iin 
secured debts and have to he distinguished from 
cases of alienations. The debts are not bindiu<' as 
the holder of the property for the time being does 
not at his^ death leave the property attached to 
tne Oaddi as his assets and his successor takes 
that property in bis own right and not as a le^al 
representative of the holder (the deceased). Thus, 
there is no judicial decision in which the family 
custom of inalienability has been found in the 
appellant’s favour. It appears from Ex. P -23 that 
the applicant applied to the Debt Conciliation 
Board in 1935-36 and agreed to alienate malik 
makbuza lands in maiiza Mundi in satisfaction 
of his debtsdue to a creditor, Gulabcbanda Manik- 
Chanda. 

[p] The granted by the Governmontof 
India (Ex 1 -p-(a)) on I8th December 1865 api;ear 3 
from its recitals to be a fresh grant with fresh 
conditions and not a mere recognition or a re¬ 
newal of the grant, whatever and wherever it 
may be, by a Moghul Emijeror. This fresh grant 
■ffas accepted by the appellant a ancestor in sub¬ 
stitution of whatever allowances and concessions 
were enjoyed by him from the Moghul period. 
The power of alienation mentioned in this &anad 
may be due either to the fact that the pro^xirty 
was alienable from 1865 or to the decision of the 
Government of India to grant the property with 
power of alienation. In either case it is quite clear 
from the samd that after 1865 the Bhamgarh 
Estate was not inalienable and the subsequent 
conduct of Rao Kishoresingh and of the appellant 
is consistent with this position. It is remarked in 
Captain Forsyth's report, p 143, that quit-rent 
Was imposed in view of the free-bold tenure being 
made transferable. The British Government, as 
a conqueror was not bound by the grants made 
or allowances given by the conquered {vide air 
1947 p. c. 1*®) though the conqueror may respect 
the same with such variations as may be deemed 
proper The special tenure with an incident of in- 
jalienability if created by a Moghul grant must 
|Com6 to an end with the termination of that grant 
and the incidents attached to the property now 
are those which are granted by the last grant, 
which in this case was the grant by the Govern¬ 
ment of India on l8th December 1865. The appel- 
^nt cannot, therefore, rely on the alleged grant 
by a Moghul Emperor as the foundation for the 
fight of inalienability claimed by him. It is how- 
®ver clear, as held by their Lordships of the Privy 
1948 N/21 & 22 
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Mogliiil grant nor tlio rnnnd of tlia 

twvornment of Ind.a tooM ,l,atr,.y the fennlv 
cnsiom of the appellant’s family if it existed 
be ore these grants We hav<. therefore, to " 
out from the evidence on reeoni if family cus- 

in m favour of inali.niability before the 
Mogliul grant is cstabii.shed. 

[ 22 J There is m doeumGutary evidence on 
record m favmir of tlie custom pleaded and even 
he rej-ort of Captain Forsyth docs not speak of 
the OMStence of a custom in pi-o-Moghul times 
Sii- Reginal Craddock in his note on the status 
of zamindars in the antral Provinces exiacssed 
an opinion m 18S9: ^ 

l,a,I any r„,nfcraW= ngl.' in ‘^0 SSn 
they were given proprietary rights ” 

He was si>eak.ng of Pi.andara. Daiaghat and 
Raipur zamiudars. Even assuming that the 
same applied to Nmiar zaniindars - there is no 
ba.is for this assumption it docs not take ug 

told the eodence on which this opinion is based 

attached to the opinion expressed in these re 
ports. hoM'ever eminent the author of the report 
my be: 24 N L. R 25.'^ It may !,o as 

observed m l. L It ( 1941 ) Nag 632^ at page ciT 
that ,mpart.b,lity and inalienability are olten ao 
clo*Iy assuMted that a joung officer, os Sir 
Beg nal Craddock was in 1689, considered that 
what was .mpartible was also inalienable, 
bis opinion does not more over support the ap. 

fI? accoixiing to it. the lihamgarh 

plate of the appellant would be a ienable at 

rthfn' ■ i'r ‘observed 

by the Divisional Bench of this Court at p 644 
in I. L. R (!94l) Nag. 632': 

“Further m tins cane we have tlia fTrunf TUio 
grant Ex D-9 shows that Hao Doiilat Ningh in 1865 

was gTen a guiw^nt tenure with full powered alieoa- 

tion We are not dsp sed in th s case to re-tr,ctThfl 
ngliUof this family to those conferred by th-s ^allnad 
We are prepared to as.sume that if we | oked bi h ni 
t to the ancient rights we sl.ould find sou eih ng dif¬ 
ferent Irom a qu t-rent holding. We should find a joint 
Hindu fam ly w th an mpartible estate devolv . i bv 
a custom of pnmogen'ture. But we can find nothinc to 
show that this estate was malienable. On thecmiiLv 

C231 The oral evidence on record even if 
accepted, does not establish the custom of in. 
alienability either before or after the alleged 
grant by a Moghul tmperor. (Afier disciisstos 
the oral evident with regard to the custom of 

f^Tef ^ “ 

24] The family custom, unlike local custom 
can alw be put an end to Thi. was poi„tea 
out by tbeir Lordshipa of the Privy Council in 
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1 cal. l.sG.'® It was belJ in 27 ALL. 903’® that 
tlioiigh tlifi biii'deii ot proving discontinuance of 
a custom is on tbo person who pleads it, slight 
evidence) may hu ‘•iillicicnt to discharge that 
burden, if other cii’ciunstances and the conduct 
of the members of the famiiy which relies on 
that custom are consistent only with the dis¬ 
continuance of the cnstoin. In tho present case, 
proprietary right with power of alienation was 
graniod in i.sGj and accepted by the ai)])ellaut’.s 
ancestor. 'Plioreaiter tho a])poll:int’a I'aihet and 
the apjjollant hitnself alienated sevctal items of 
ipj’Opevty and did acts which are inconsistent 
with inalienability of the family property. Thus 
'it is proper to infer that the cusU-m of inaliena- 
bility was discontinued at least from 18C5. 

(2j3 Till' jnnrtgagc deed in suit was for a 
consideration of its 6500 of which Its. ‘I3rii.ir).;3 
were duo on a prior mortgage bond dated I3th 
April 1927 for Its, S.jfO and J|s ClS-O-it were 
I’ccjuircd for tho expenses of litigation in con- 
iiGCtion with the estate. The mortgage deed of 
13th .\in'il 1927 for Its. 8500 was executed for the 
discharge of an antecedent liability of Bao 
Kisboresingh duo to .\bbaB Ali Bohara who bad 
assigned tho same in favour of tho mortgagees, 
'rims, out of Its. 6500 rs. 135115.8 wem duo on 
account of the antecedent debt of Rao Kisbore- 
singh and, according to tho Mitakshaia School 
of Hindu law. would l)C binding on his son, even 
apart from the. question of legal necessity. 
Maujilal (r. iv. 2h one of the mortgagees, has 
deposed to tho >ona enquijy made by him 
as to the ncod.s of Rao Kishoie.singh and of his 


Emperor. No such grant is established; at any 
rate, it is not established that the property was 
inalienable according to the tenure granted, 
(iii) It is not established that the property was 
inalienable as a result of an ancient family cus- 
tom. No such custom is established either before 
tho alleged grant ly a Moghul Emperor or 
thereafter, (iv) That the plea of inalienability 
as a result of tenure granted, if any, by the 
Moghul Emperor is not available to the appel. 
lant as the it suit of a fresh grant by the British 
Goveriiment in 1865 with power of alienation, 
(v) That the custom of inalienability, assuming 
that it over existed in the appellant’s family, was 
discontinued or put an end to in 1665 and it did nob 
exist thereafter, (vi) I hat the mortgage was biud- 
ing against the appellant on the ground that the 
debt was partly for the antecedent debt of the 
father and partly for legal necessity; the mort¬ 
gagee having satisfied himself about the Mine 
on rcasonal le and lova Jide enquiry. ( 7 ii) As 
a ]-Gsult of the custom of primogeniture Eao 
Kishoresingb had an absolute right to mortgap 
the property and that right was not liable to be 
challenged by the appellant in the same manner 
as a joint Hindu son could do, if tbs property 
mortgaged was ancestral or joint family pro- 

C 27 l None of the other grounds raised m Uie 
memorandum of appeal were urged before ns. 
They were either expressly or impliedly aban¬ 
doned. The appeal is dismissed with costs. 

K. s. Appeal distnastd- 


lioing reasonably sati.sfied that Rao Kishoi-esingli 
w'as in need of Its. 21-15 for the purpose of litiga¬ 
tion It is clear from this record that Rao 
Kishorcslngh had to fight out very costly litiga- 
tions to acquire and preserve the Dhnmgarh 
estate and ho succeeded in doing so. Ho had 
naturally to incur heavy costs and bad to 
borrow money for tho litigations. Tho mort¬ 
gagee was satis^ed on Iona fide enquiry that 
Rao Eisboresingh’s representHtions regarding 
bis needs were true. Ho was not bound to see to 
the application of the money borrowed. In these 
circimistance.s the mortgage debt would be bind¬ 
ing on the appellant, assuming that he had 
succeeded to the estate uiid«-r ordinary Hindu 
law by right of survivorship. As tho property 
was governed by the custom of primogeniture 
the right of Rao Kishoi’csingh to mortgage the 
property was absolute and bis son, the appellant, 
has no right to challenge the same. 

126 ] Our conclusions therefore are: (i) That 
the mortgage deed sued upon was duly executed 
and attested (ii) Tlmt the defendant failed to 
establish that the I'homg^rh estate was in- 
alienable as a result of a grant from a ’Moghul 
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and others — Bespondent. g 

MUo. Appeal No. 163 of 1941. Decided on 3.12'1 f 
from Ollier of Addl. Dist. Judge, * 

29-1-1941, j 

(a) Evidence Act (1872), S. 65 - jl'afoo 

— Whether original should he lilt’d — , . jjot 

record of ofti- e o1 Gwalior Hieh Court — -dou®* 
pemitting removal- Secondary evidence i 
sible — Copy of original signed by Jugtion 

liad signed original and authenticated by pf . jjjji 
of certiiied copy from Gwalior State ca 
-Civil r. C. (1908), Sch. 2, Para 21. ^ 

In the ordinary way an sppliewtion for 
award canrot be eniertained if it is based o” 

Thf-re are, howi ver, esrepliona to tbis.one of 
when the original cannoi be obtained, or has 

ordeftTO'ed Where the original wassigned * ^ 

of the Gwalior Hijrb Court who was the 
acoori^ing to the State laws, the nii 

maintained on the files of the High Court ^ 
all tbat ti c part es were entitled to get was 

Ibeorginal: , IntopW 

i?eW that S. 0.5. Evidence Act, was called ^ 

and it was permissible for the Court to pw 
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Sa? o( n cop, „[ the original 

Signed hy tbo snrpancli who had signed (ho origin,.! 

and aathenlieatcd by a certified copy of tlio original. 

Annotaiion (MC-Man.). Evidence Act’sTo 

(b) Civil P. C. (1908). Sch. II Paras 21 and 10- 

unanimous award oi 
Aw^ri hv^difference that of sarpanch- 

h'fu alone on 

difference between panchas-Validity. 

/«-fureference to arbitration 

rartie; have n^roed 
’® unanimous award of the panch.as or in 
of diOeronce of opinion Loiween them, bv the award 
given by the sarpanch, the award by sarpanch and 

dmcrence'of opinhn 
between the panclma is not invalid. j;., 

If referred to above bad not been 

rSfbo .saroanch would have auiho* 

[.? ^ difference of opinion between 

m'- ^v.uld 

Kl nf'l? having agreed with the view. 

JJJa 1 ^ P^"®ha 3 on the disputed issue there 

favour of tho matter 
enunciated m tho award. [Pa^a ] n 

But in tbo . ase o( tho latter position liie award signed 

uy the sarpanch for bimsolf and on behalf of the other 

two would be invalid, if ibe arbitration is with tbo 

mtetyenhon or the Court. But in arbitration without 

A rii luTpf cn' "’is can lie done t 10 

A.i.u. 1932 Pat. CO, ;?cf. on. (Pnra 15 

Withdrawal of arbitrators, whether before or after 
wld“S.°' - Q'^es.ion 01 cliec, ol 

whether tho withdrawal of some of the 
Mhitrators rom arbitration was before or after the 

the iffJT f ‘h®;=‘'^hiirntion is a question of fact. What 
the effect of withdrawal would be if it is before the con¬ 
clusion of the arbitration, is a matter of law. 

f •) I' 

Annotation : Cdf Com.) Civil P. C. Ss. 100 and iol 
Notes 80 and 51. 

Jfl?*''" f- P- 21 and 10 - 

Wlthdrawal of arbitrators after conclusion of arbit¬ 
ration—Validity of award. 

Where by ihe agreement of reference parlies aoreo to 
abide by the unanimous decision of the panebas or in 
^ of the diffi-rence of opinion between them by (ho 
award of the farp.anch. withdrawal of .some of the 
^nobas after recording tbcic difference of opinion, and 

the sarpanch given after tfaeir 
r/ tSlI? ’ r® withdrawal being after tho conclusion 
of Ihe arhumtion in acnordanco with t])o terms of tho 
reference hut before the award was made. [Para 23 

(e) Civil P. C. (1908). Sch. If, Paras. 21 14 (a)_ 
Award held not exceeded scope of reference. 

relit ^ ‘"r «!?ree»«ent of reference 

••W^ / ^ question of maintenance was as follows : 

‘'‘^e the action of 
partitioning the properties after examining accounts 

hito J' parties end after tahino 

tha oi'I- 22-4-1924 and the Supreme Council 
ol the Gwalior State dated 4-8-192C and 1934 .-' 

the Gwalior State and orders r*-fcrred to 

any maintenance 

WM bienab etbe arbitrators totake the inequality which ^ 
ould result from that into consideration and make a ] 


LAiiwiiAitAo ua,huiia.mji;ai;;\i) Na^jjur IE; 

oe restolihoprope.ty. In other word?, it only moan 
Ihot tbo Ribi ratof.s wore to mnl.e a fair p-riliioi 
rakm. that into Cinsideraiiim .md. tboref-ro comnnr 
>a ing tin pntnL.ft for il„^ fa-t th..t th, d^f^mLn 
wou d rco.,vonoio:ily iho lion’s ,=[,aro oi :i! . 
ostnte but ail of it. Aorordin'Hy lb'‘ riPMinn m ^ 

"I’uie.o fe 

(() Civil P C. (190SI, Sch. II, p.,.. 21-co::; “cli;" 
sit m appeal on decision oi arbitrator 

ArbiifHtor^arojodg .soffactMswelUslaw nd hav 

ar..,.lict,oii and nutf.orii.y [,) a,eidQ wron - hs 1^1 a 
■gli- Accordingly. Iiib..y i.-ch a dc-.i-mn and res-’ 

anaeked. llm Court film;: theawnid has no no-er f. 

fipcisi.m Of thearbitraio- • V I P 
19oO Nag. 107; 29 Cn! 1G7 (I’ Cl P.i „ Ti. ‘ 

fel Civil P.c. ,190.). Sch ll. Pa,as20,'21 =^ 19 ' 
Parlies agreomg to modilicaiion of orig.r.cal aworv 
Award m terms ol agreement-Validitv, 

r^i' " ^ moliiication cf tim orimnr 

roferenco bnlore me arbgrator.s then Hkv are Mun/b' 

their agreement; and when tho arbitrators d-oido 
accordan.c wirh tbo agreement of the p:? i/. ifa ® ••. 
render the,r award mv.aiid or ma!:.. it-ny a.c less n 
award. The p^nt.-s are bound bj this Agreement and tb! 
award H not inoompstcnt: 21 Cal. 590 (PCI' 2i \ T T 
N.g. 132 and 1.5 A l.B. 1:)2.^ IV. 7. 

(h) Civil P. C. (1903). Sch. ff. Paras 21 ind^f 

Arbit.aiors held did not crxetJ scope oi referencr 


Where it Ucviiicnt from iheterms of r feronce tb- 

ibi'inff‘r '-'T ‘!'0 iinbihtv of th 

piaintiC (0 account and they referred tbr.t aMnrto i- 

wide and renenl lerm- ami rbo reference did nr 

on PlainfiCf, u tho ba- 

on which he n liablo to account t 

ilc^, tbai the arbitrator bud authority to tsko int 
consideruvion the law by which tlmiiariics were cov-rne' 

and to determine whether the phiniiff waa Habie t 
account on tbo footing of an ai^nt or triSe of th 
family or as manager undt-r the Hindu law. [Para 34 

(') Civil P. C. (1903). Sch. II. Para 21 _ Cour 
cannot go beyond award. 

While rnuking a deoreoon award und. rr.r- 2 i * 1 , 

Court has no juhd cbon to travel beyond tho awat 
and has no junsdidion to attach 1151.9 to its ?ccre 

not form part of it. Tbo lists given by the Court in i 
decree were ordered to be deleted and the lists t mhi^ 
to the award sulistituted in their nl.aco. .'Pari S? 
CoKUeferred^ 

1. (-32) n Pat. i; 4 i ; jq ^.I.R. 19.32 Pat CO • 13i I f 

Singh V, Birich .^ingh ‘ ’ 

ioV I c l!rf% '?’«• ' ‘ '■ I'- >330 N..., 

^ >'n/?oo P V‘ tS' V. Jhanak B.il, 

ak 1 ^ = 29 I. A. .51 r 8 Sar 1. 'i fP C 

Ghulnm Khan v. Muhammad JIassan ^ 

^229 Pat. 7 : 109 I l 

821. Jaanrndni Natb v. Surcsb Chandra Roy. 
i. L. Sneods and S. T. Rhiru-adhar 

advent—This is an appeal againsfc a 
tor™ following against on award with certain 
modiBcaiiona under Para. 2], sch. 2, Civil P. C 
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(ict 5 CvJ Oi lOOS) The Arbitration Act clnes 
not apply to tiiis case and tbe matter falls within 
hcb 2, Civil P. C. 

[2] Tbit inirties to tliis suit had certain dis¬ 
putes regarding the division of their property. 
They were members of a joint Hindu family and 
the defeodant was tbo jibagirdar of a jahagir 
estate in the G valio- State. The defundaot 
desired [lai-fition, and as the parties were unable 
to agn-e regarding swvu'nl matrers incidentnl ro 
the pattuion, ti^ov decided, wit'i the a'Sirtanee of 
tbe Home Member of t'le Gwalior Snvc. to refer 
their disputes to arbitration. The reference is 
Ex. P2 and is dated 80t i April 19-:i5. This was a 
veferenCH made before the matter reached tbe 
Court and accordingly fills within the purview 
of Sell. 2. Civil P. C., dealing with references 
without tlie inti-rveutioo of the C-mrt. 

[a] Tbe property consisti'd of the jahagir pro* 
perty in the Gwalior State and certain other 
properties—some in British India and some in 
Gwalior. Tbe mat'er having been referred to 
the arbitration of tive arbitrators—two chosen by 
each sale and a sirpanch chosen with common 
consent—an avaard was delivered on v8th May 
1935. This is the awaid whi-h is now said to be 
filed Und^r this award all the non.jahagir pro. 
petty was directed to be partitioned ani thejaha. 
gir property being impartible was leftasit is. Toe 
defendant being the jabagirdar naturally got the 
jabagir (iroperty and the plaintiff was given 
Rs 20 000 in lieu of maiatenaoce which be would 
have obtained from tbe jahagir estate had the 
parties not partitioned Tbe parties were given 
tbe choice of resorting to another arrangeim nt 
for maintenance eijUivalent to that which the 
plaintiff was getting from the jahagir estate, but 
we need not concern ourselves with that. The 
award also contained Cf-riam other matters which 
we need not enumerate at this stage. 

[ 4 ] On 24tb August 1935, tbe plHintiff filed the 
application out of which this appeal arises to 
have the award filed. On lOth Ju-ie 1935 the 
defendant bad instituted a suit for partition. Tbe 
partition suit was stayed pending the decision nn 
tbe question of the award- According to the 
lower Court, tbe two suits were consolidated. 
That, however, appears to be inaccurate It 
seems that tbe partition suit was staved an^ tbe 
documents filed in the one case were admitted to 
evidence in the other. 

[ 5 ] The award was ordered by the lower 
Court to be filed and a decree followed in terms 
of the award, with however one variation. Tue 
lower Court held that the question of mainten* 
ance was beyond the competence of the arbitra 
tors. It further held that this question was 
Eeparable from the rest, and accordingly struck 
out this part of the award. 


[6] Tbe plaintiff appeals against this part of 
the decision which strikes out the portion of the 
award relating to the award of maintenance to 
him. The defendant filed a cross-objection in 
which he contends that the application for filing 
tbe award should be dismissed. 

[ 7 ] Objection was taken at the outset to the 
maintainability of tbe application on tbe ground 
that the original award has not been produced. 
All that the plaintiff produced in Court is what 
has been called a counterpart of the origind 
award. The description is inaccurate because as 
a matter of fact the document produced is not a 
counter-part but a copy of the original. This 
copy IS signed by the sarpanch who alone signed 
the original award. 

[8] It may be accepted at once that in the 
ordinary way an application for filing an award 
cannot be entenained if it is based on a copy. 
There are, however, exceptions to this, one of 
them being when the original cannot be obtained, 
or his been lost or destroyed. In this case the 
original was signed by a Judge of the Gwalior 
High Court. Ho was the sarpanch, and it 
seemi that, according to the State laws, the 
original has to be maintained on the files of the 
High Court Office and all that the parties^ 
entitled to get is a copy of the original. 
deavour was made by the defendant to obtain iM 
original and letters were sent to the Registrar^ 
the Gwalior High Court. An answer was 
from him dated 12th January 1940. in 
stated that the original couli not be sent. TMJ 
being tbe state of affairs, 8 66, Evidence ^ 
called into play and it is permissible for •*" 
Court to proceed upon secondary evidence. 

[9i The secondary evidence in this case 
BiBts of a copy of the original signed by 
sarpanch who, as we have said, signed the onp 
nal. There is also on record a certified 
the original which is among the filee of 
Gwalior High Court Office There can, ther®^ 
be no dnuht about the authenticity of the WW 
which is produced, and secondary evidence 
permissible, the objection taken 00 this score 
to the ground. 

fio] As we have said, four panchas an^ 
sarpanch were appointed as arbitrators, 
award, Bx PI is signed by the sarpanch M 
O'ljHCtioo is taken to this and it is stato* ^ 
the award not having been signed by ^ 
arbitrators is invalid. 

[ill The reason why the award has 
by one alone appears to be this. 
which is the di ed of agreement 
reference, has the following provisions regam*^ 
panchas and their duties It saye: .. ^ 

“We Ky dowD and agree that we hereby epP® 
foUowio^ panchas and sarpanch.•" 
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Then follows the names of the sarpanch and the 
panchas. Origiually each side appointed 3 pan. 
cnas and, as we have said, the sarpanch was 
appointed by common consent. 

[13] The agreement of ceference then con. 
tinues; 

‘■Any such award if unanioioiisly given by the pan¬ 
chas or an award that nmy be j-ivon by the sariaiich 
in the event ol ti c diffneoce of (ipinion amoii" the 
panchas i^hull be accepicd and approved by ns. AgHin. 
the pHDohas and the sarpanch will under tin!- deed of 
agreeaient, give an award in the mouth of ilay i0.i5.” 

It Will be seen from this quotation that the 
I^rties appointed sis arbitrators, three from each 
Bide, and a sarpanch, and the authority given to 
the panchas was that thi-y should decide the dis- 
putes between the parties unaniinously if that 
were possible. If they were not able to rtach 
tmanimity. then the sarpanch was to give the 
decision. Whether this means that the sarpanch 
would be invested with authority to make the 
sole decision even if one of the remaining sis 
disagreed need 'not be considered here because 
the situation does not arise But there was a 
difference of opinion between the panchas ap. 
pointed by the defendant and those appointed by 
the plaintiff. The difference of opinion was equal, 
and accordingly the authority ol the sarpanch at 
once arose under the clause quoted above. 

_ [13] We ought to have stated that though each 
Bide appointed three arbitrators, apart from the 
Barpaneb, one from each sidi- later dropped out 
and the matter proceeded with four arbitrators 
and a sarpanch. This was with consent and the 
parties took part in the arbitration once it 
started. This being the position, the award by 
the sarpanch is not, in our judgment, invalid. 

[14] That apart. Eveo if the provisions to 
which we have referred had not been in the 
terms of reference the law is that as soon as 
there is a difference of opinion between the 
arbitrators then the umpire assuming that the 
sarpanch occupied that position enters upon the 
reference. If not, of course, the majority opinion 
would prevail. That law is to be f-iund in 
Russell on Arbitration Edn. 13, p. 320 where the 
following is quoted from the English Statute on 
arbitration of 1839: 

“If the arbitratnra (have allowed their time or ex- 
tended time to expire without making an award, or) 
have delivered to niiy part)' to the aubruis^ion, or to the 
umpire a notice in writing, mating that they cannot 
the amplro may forthwith enter on the reference 
in lieo ol the urbitratora/’ 

Again at page 32i Russell states: 

“Where the proviBlone of para, (d) ‘(the proviaions 
Wbtoh we have ]ust quoted)’ of the Sehedule are In- 
eloded in the aubmiflaion, and the umpire enters ‘on 
we reference in lieu of the arbitrators,' all the -ualtera 
referred fall to be decided by him, and not merely the 
ttetters In reapect of which the arbitrators have dis- 


I The same emmciiition of the law ia to ba ham-l 

■ in Baiicrji’a L.HV on ArhituLtioii a-tl Award 
1 Edu. i, p. 734 It in clear tluui that even il tho 

clauj-e to which wc I avo ivicrrc 1 imcl iml been 
tberu then the sarpanch wi-nld have Imd autho¬ 
rity til decide becaii.'-o of iho itiirt.!'i.mcB of opi- 

■ nion hetwcim the arhitriiturs. A!r), in any event, 

as wo have said, ii tlii?; was not ih'- law tnen thi. 
nmjoiity vi»w would prevail, aid the sarpuncii'. 
having ugrerd with the views of two oi Ihcl 
others ou iho disputei) is-uo there was a innjo I 
rity opinion iu favuiu* of tho matter enunciated^ 
in the award. 

[16] Tho latter position, however, rais^cs the 
question whelher ouo arliitiator cm sigu on 
beiialt of the oih. rs. Hal the ariJitra'ien been 
With the intervGution oi tbr Court that would 
not have been proper. But in arbiti-Htionn with, 
out the intervcntiOQ ol the Court this can be- 
done : see li i*at 131.^ 

Il 6 j That brings us to the m xt question, viz., 
wheth' r there was a difft-rmce uJ opinion among 

the panc/m and to wi-at extent mo diffVrsnco 

gues, The history ol the arhitration will bo 
found set uiit m tbo -award, Ex. r.i, winch, as we 

have paid, i> signed by tht- si.ipaytch. It shows 

that the Pr.-t sitting of the iiriutnuurs was a? 
Ujjam on 21st iia) J9^5, I'-xliiliit p i is a copy 
ol the ordei.sheet of that durH. On this date the 
plaintiff's i)anchas wero absoi t but the two 
punchuso\ tho.dfcfendaut were jiriSent, as also 
both tho plaintiff and the defendant in person. 
The plaintiff raised no ohjection reganimg the 
absence ot his panchus and tlio inatier pro. 
COecied. The parties wvro asked to clarifj the 

points on whiih they were at issue and three 
issues were drawn up. ■ 

[ 17 J Tho second sitting was on the following 

K* *^**'^^ P’inchiis 

of both Sides were present, as also the parties in 

person. The order-sheet is signed by ever} body. 
The parties agreed on that day regarding tho 
partition ot the property. It wai aurrcd that tbo 
defendant should divide the propi-riy in his 
possession into two equal shares excluding the 
jahagir estate and that the plainliff should bo 
permitted to chouso one of the two lieia. Simi. 
larly, the plaintiff was directed to draw two lists 
ot the property in bis possession and the defen. 
dant was given tho choice. The matter was then 
adj-iurned to the following day tor arguments 
on the other two issues on which the parties 
were not able to reach an agreement. 

[t8J The order-sbeet of the 23 rd is Ex. p.?, 

The question ol the plaintiff’s liability to account 
and other incidental matters rfelut Dg to the 
amounts was argued aud the sitting was then 
adjourned to the 24th. Exhibit p .9 is the order- 
sheet of the 24tb. The defendant was not pre- 
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-:Gnt on tbafc date and be sent a letter aeklog for 
113 adjournment. Tbo sitting was, therefore, 
idjomned till tbo morning of i37tb May 1935. 

[lO] Tbo 'ihvnchas assembled at 8-30 in tbo 
norning .Ml wore present Tbo plaintiff was 
dso presont in poreon but the defendant v/as 
.bbont. He, however, sent a telegram asking for 
. further adjoiirament. Tbe order-sbeot records 
:bat tbo ineetiug of that clay bad been purposely 
•eb for Iho 2Ctb {sTtb?^ but tbe arbitrators 
•-greed to wait till tbe evening, and accordingly 
.!ig mec'JDg adjourned till 5 in the evening. 

[20] it is relevant at thin stagy to point out 
•bat there was a ceitain urgency about tbis 


matter. The agreement of reference (Lx. r- 2 ) 
.nado this condition. It EtaUd : 

^ "Aeab, tliC fanc-.i. r.i;d tlic 5a/pnj.t/V:s v.il!, uud^r 
ais of a;jrtemeiif, tii\c en av'urd in tljf inouih of 
•lay 193'. In case no cwcli award i> <,’ivcn this a^reu* 
;ictu, sba!) bo deemed to i'.c invalid and tbo parfn-o shall 
.ot be l.ahlo for wbal ba^ lacn Bta'od bc-ccin nor for 
he btatemeati niado during tbe arbitrutioD prcceedings 
.nd eball be eclitled to kcc'!; ibcu' rtcpcclivc legal rc* 
'rc-s:c3 in Court.” 


-.t will I'D evident from ibis Ibat it was Pisen- 
ial that ibo award should b-u dplivered before 
ho end of May. That explains the urgency of 
bo mattfei' and oxpltins w’by tbe arbitrators 
vero net prepared to wait beyond 5 O’clock on 
:bat dale. It is to be observed that no one 
Kited any objection to tbIs. 

[2l] Tbo arbitrators met again in tbo cve-ning 
it 5 O’clock, Tbo ordei'-ebeet of that data is 
:x. I’-ll. Hxnctly what occurred at that raeet- 
ng ie a matter of dispute. It is contended on 
:bG one fide that tbe arbitrators Gmshed their 


work c*nd after that tbo two arbitrators of the 
ielVndanfc sent a letter to tbe s-irpanch with- 
h'Hwicg from tbe arbitration. Op the other side, 
t is contoncitd that tbe withdrawal was before 
,;lio work was concluded, and accordingly the 
I arbitration was invalid. Vvhetber tbe withdra- 
jwal was before or after is a questi-.D of fact, 
j iVbat tbopffect of withdrawal would be—nssum. 
j.ng it to have been before tbo conclusion of tbo 
arbitration — is a matter of law. We will Grst 
leal with tbe question of fact. 

[22] Tbo inberent evidence of Ex. Ml indb 
cates that tbo withdrawal was after tbe conclu- 
iion of the arbitration proceedings but before 
ubo Signing of tbo award. (Tboir Lordships con- 
:idored the evidence on tbis point and continued.) 


[23] In our opinion, tbis evidence leads to the 
conclusion that the arbitration proceeded up to 
a stage when tbo arbitrators bad to decide what 
iheir award was to be. At that juncture they 
li-eovered that thoy wero not able to agree or, 
in the terms of the reference (Ex.r-2), were 
upfiblo to give a unanimous award. At that 


stage the panclias of the defendant withdrew. 
Tbo legal effect of tbis is that they withdrew 
after tbe arbitration bad conoluded in accor. 
dance with tbo terms of the reference but before 
any award was made. As we have pointed oat, 
the agreement was that the award was to be in 
accordance with the unanimous decision of the 
arbitrators, But they were not able to agree 
Tboveforo the sarpauch bad to decide. Aa they 
were not able to agree the sarpancli became 
vested with authority to give the sole award. 
Ho became so vested under the terms of refer- 
once, as also under the law. 

[ 21 ] Tbo next question we will deal with is 
tbo question of maintenance. The first question 
hero is, was tbis matter referred to tbe pan* 
(has? In our opinion, it was. The relevant 
clauses in tbe agreement of reference {Ex. P-3) 

relating to this are as follows; 

“Wc bcrtliy authoiizo tbom to take the acHon of 
partitioning the properties after examining the aocoonb 
and bearing pleadings of tbe parties end aUer taking 
into coDsiderotion the orders pas«cd by loie Husur 
Anver Sabc-b dated 22ntl April 1021 and tbeSupreme 
Council of the Gwalior State dated -Ith August IMS 
and 1931.” 


[25] Tbe defendant’s contention is that the 
orders referred to unequivocally stated that the 
plaintiff was not to get any maintenance in ths 
event of a partition between the two. That is 
not entirely accurate. What the order states is 
that in the event of a partition the plaintiff 
not get maintenance out of the jahagit estate- 
That also appears to be in consonance with 
i;. ll-A, Gwalior Jabagir Rules. We neediwt 
hero determine what exactly these orders import 
nor need we construe tbe Jabagir Rules of the 
Gwalior State. All that is foreign law, and w 
far as we are concerned the questions wbidi 
oriso out of them are ones of fact. We have no 
cxiKi't opinion before us regarding the State la* 
on this subject and accordingly are not in a i^* 
tion to reach a conclusion on that point, 
cun, however, accept, for the basis of argumew 
that the contention of the defendant that ^ 
qualification which we have mentioned above i9 
right, namely, that tbe law of the Gwalior Swt® 
and orders referred to in tbe terras of agreO' 
ment procliido tbe plaintiff from obtaining 8^ 
maintenance out of tbe Jabagir property in 
event of a partition between the two parti®®- 
Tbo next question is what was the point of refer* 


ring to ims m the manner wnicn wo • 
out above in the terms of reference. In out o| 
uion, the only pi int of making such a refer®® 
was to enable tbe arbitrators to take tbe ineq® 
lity which would result from that into consid® 
Qtion and make a fair partition by givinfi 
plaintiff compensation from tbe rest of thep* 


pecty. 
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(86] We say this for the following reasons. 
If parties wish arbitrators to partition proj^irties 
A, B and 0, and not to partition X, they either 
leave X out of tbtir reference aUogetber and say 
definitely “please partition A, B and C,” or, if 
they wish to make the matter clearer still, they 
say please partition A, B and C but not X”. 
That, however, is not the form in which this 
document is couched. It does not tell the arbit¬ 
rators to leave X out of consideration, but to 
make the partition after taking into considera¬ 
tion the fact that the plaintiff cannot obtain any 
share or maintoDauce from the Jahugir estate, 
jin our opinion, that can only mean that the 
[arbitrators were asked to make a fair pirtition 
taking that Into consideration and. therefore, 
compensating the plaintiff for the fact that the 
defendant would receive not only the lion’s 
share of the Jahagir estate but all of it. We 
are accordingly of opinion that this question of 
maintenance did fall within the terms of rtfer- 
ence and that, therefore, the sarpanch had 
authority to deal with the matter. 

{27] The next question is whether he was 
wrong in making the award be did regarding 
inaintenaDce. As we have said, he awarded 
B8. 20 0CO/- to he deducted out of tlie defen¬ 
dant’s shave. He also made an alternativQ 
direction with which wo need not concern our. 
selves at the moment. Now, it does nut matter 
wb^the^ the arbitrator was right or wrong in 
what he did because as has been pointed out by 
the Privy Council, and also by this High Court, 
arbitrators are Judges offact as well as law end 
have jurisdiction and authority to decide wrong 
as well as right. Accordingly, if they reach a 
decision and reach it fairly after hearing both 
sides, their award cannot bo attacked. The Court 
filing the award has no power to sit in appeal 
on the decision of the arhitr>itor. Ting law' will 
be found in l. L. Tl. (l9:^6) Kag. 44,* at p 45 and 
is based on the authority of the Puvy Council 
in 20 oal. 167,“ at p. iflc. But that apart, the 
decision was, in our opinion, a fair and a just 
one. The defendant was tlie jnliagirdar. He 
forcer] the partition. The pUiutiff did not want 
it. He know that once there was separation in 
the family the plaintiff would receive neither 
share nor maintenance out of the jahaiiirt-st&ic. 
Accordingly, he knew that ho would get the whole 
of that estate. That being the position, it was 
the fair and just thing to make comjMjnsation to 
the other side. That is what the arbitrator did. 
Further, as we say, whether bo was right or 
wrong in what be did is not a matter into 
which we can enter. The matter was within the 
scope of the reference, and accordingly be had 
authority and jurisdiction to reach a decision on 
this point. 


i28] The next objection is rogardiug the purti- 
tion. It is said that on this point at any rate 
oithor the parties wore agreed, in whicli case the 
sarpaiicli bad no authority to mako an award, 
or, if the parties were not agreed then the 
sarpanch in fact made no award, What ho has 
done has been in ofloct to toll the parties to do 
the work which he was supposed to do. 

[29] Now, as to tliis it is clear from the oi'dcr- 
sbeete as well as from the ovidonce of tlio sar- 
pdHch (p. \v. 5 }, and also from tbo award Ex. 
I’-i, that tbo parties and their panch(i;> were 
agreed that there should bo partition. Furtbor, 
that the parties were agreed that each should 
divide the property in his possession into two 
pares and allow tho other side to choose wbich- 
Gver ho pleased. In order to enable the lists to 
be prepared, the arbitration was adjourned, and 
it was ouly at this stage that the defendant did 
not turn up aud did not submit his list. How¬ 
ever, tbo agreement already reached was embo¬ 
died in the award. 

[30] Now, It ig evident that all the arbitrators 

and tho saipan-Ji were unanimous about this. 
It is also eviilent that quite apart from what tho 
pcitichis Aad the thought or decided, 

the parlies themselves were agreed. Now it is 
opeu to the parties at any stage to modify 
tbo reference which they Lad originally made 
and to agree to modiQcutions in tbo settlement 
of their disputes. This will bo evident from tbo 
Privy Council in 21 cal. 690 * as well as from 
l.L.K. ( 1947 ) Nag 119 “ aud from G Pat. 65G.^ These 
decisions are not cxuctly in point but the pritici- 
pie is there tliat if tho parties agree to a modi- 
fication of t»>e original roferince before the 
arbi'rators then they are bound by their agree- 
incnt; also tbo fact that when tbo arbitrators 
decide in accordance wiib the ugreement of the 
parties it does not render their au’ard invalid or 
make it any tbo le-s ou iiward. We hold that the 
parties are b und by this agreement and that the 
award is not incompeiei't. As wo have said, even 
if tbo other panchas did not sign the award tbo 
sarpaiicb had authority on their behalf to deliver 
and sign their agreed conclusion. 

[31] As regards tbo other two matters, the 
maintenaneo and tho accuunts, as tho panchas 
for the respective parties were not agreed, the 
claU'G invePtiDg the sarpanch with authority to 
decide the matter came into play and accordingly 

he had jurisdiction to decide that point on bis 
own. 

[■■ 2 ] Objection was next taken to the accounts. 

It was said that tbo award does not make any 
d.cision regarding this. It was contended that 
under tho ogreemcot the plainttff admitted that 
be was an accounting party and liable to render 
accounts. Accordingly, as the sarpanch did not 
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inve^tisiHte the accounts anrl de-termine his 
Iiahiliry. tlie award is, to this extent, vir.iated. 

[331 position in the of reference 
regarding this is as follows The relevant clause 
runs: 

"We lie'-eby authorize Ibcni to take the action of 
pai'ti 'omn:' tin- pr )pcriie5 uftcr i-s.imini'f" the accounts 

and heTitie the pi udin^s.and to cause to be 

paid will] lUtt'fC'i tli-it lia^ bpcooie due for p-<Ttncnt 
auch a'liount ih may be found due by one party to the 
other on rendition of uccounis." 

[34} !ij Our opiuioD, there is no admission here 
by tiie plaujtift’ that he is liable to render 
accoun's on the footing of an agent or on any 
footing other thm as managfir of a joint Hindu 
family Accounting can be on many bases The 
acttoiiiits winch an agent is expected to render 
are very ditiurent frum the accounts winch can 
bo chI 1*-(1 t(ir from a manager of a joint Hindu 
family. It ii evident that ilie parties were at 
isHuu regarding tho liability ol the plaintiff to 
•account They referred that dispute in wide and 
general temis. Accordingly, the aib'trator bad 
authority to take into considerition the law by 
which he pardes wi re governel and to determine 
wheiber the plaintiff wa-^ liable to account on the 
footing of an agent or trustee of the family or as 
manager under the Hindu law. 

C35J It is relevant to note that when the 
parties were called upon to explain the scope of 
their di-^putes be-ore the arbitrators on 21st May 
1935, (' X. p.41 the issue'^ upon which they agreed 
were simple and in general terms viz., “Account 
in respect, of the property S'tnatv at Harda from 
Samvat l9^6 to sanivat 1990" In our opinion, 
this left iuh matfor at large, and the arbitrators 
bad aut.horitv to determine on what footing the 
plaintiff should be called upon to account. 

[30] The decision which the sariianoh reached 
on this IS embolied m his award. Hh points out 
there tliat the phintiff could ouly be called upon 
to account on 'he basis of his being manager of 
the joint Hindu family, and he there correctly 
quotes the Hindu law on the point, viz., that 
except as regards fraud or mismanagement or 
gross DHgligt-nce Prejudicial to the family the 
manager cannot be i-alled upon to account. He 
pointed Out that there was no evidence of fraud 
or misiuanagement or gross negligence, nor was 
any evidence produced to show prejudice Ac¬ 
cordingly, the plaintiff was not liable to account 
beyond the extent to which he consented to 
account. The plaintiff produced all bis books 
and said be was quite prepared to account on 
the basis of those books provided the accounts 
were examined by an auditor, and be was pre. 
pared to pay what the auditor would decide was 
due from him That is embodied m the award. 
In our opinion, the arbitrator had jurisdiction to 
decide as be did. 


A.IL 

[ 37 ] The decree of the lower Court embodies 
certain li.<»t3 which the learned Judge of the lower 
Court appears to have thought were part of the 
award A good deal of argument was addressed 
to u3 regarding these lists, and there was a 
certain amount of confusion because a large 
numler of lists were prepared. The award ^ 
ivfHrs to two lists They are. however, not the 
list'^ which have been attacbed^to the decree. The 
lower Court, i f course, had no jurisdiction to 
travel beyond tho award and had no jurisdieiiOD 
to attach lists to ifs decree which were not at 
tachi-d to the award and which did not form 
part of it The only lists which form part of the 
award are those to be found in Ex. p.l9. These 
will be translated, and the lower Court’s decree 
will be corrected after these li.'its have been 
translated The lists given by the lower Court 
in iisdecree will be delet^'d and the lists attached 
to the award wjH be substituted in their place, 
Except tor that, and except as regards the direc¬ 
tion in the award regarding maintenance, the 
decree of the ower Court will stand. 

[38] The direction regarding tfie maintenance 
is as tollowa and this will now be incorporated 
in the decree. The defendant will pay to the 
pUinnff a sum of rs 20.000 which shall be 
dt-ducted from the defendant’s half share of the 
prodis of the property in the plaintiff’s posses¬ 
sion. 

[39] This is not in the award in quite these 
terms, hut counsel on both sides agree that that 
is what this passage in the award means and we 
make this variation with the consent of counsel 
on both sides in order to clarify the position. 

[dO] There will also be added to the decree 
this clause. In the alternative, the defendant 
shall give the plaintiff in lieu of maintenance 
eight anna zamindari share in mouza Luhadput 
and eight anna s^are in mouza Palasner. The 
de'endant may at his option carry into eff*irt 
either of these two alternatives. The result to 
that the appeal succeeds and is allowed ^ith 
costs, and the cross-objection fails and is dtomto* 
sed with costs, 

R. G. D. Appscil allototii 

A. 1. R. (33) 1918 Nagpur 168 [G, N. 59,] 

Bose J. 

Sheonarayan Barlal Maheshwari—P^'^ 
tiff—Applicant v. Kanhaiyaial Vevid%nO‘t^ 
another —Defendants — Non-Applicants. 

Civil Revn Ko 530 of 1945, Decided on SletJantW 

19-;7, from order of Second Add). Civil Judge, 3i» 

Class. Knandwa, D/ 1st November 1945. 

(a) Civil P C 11908), S. 52-Smt against 
as heir of deceased - Proof required — Existence « 
assets if should be proved at stage of suit or 
cution—^'osition, when suit is undefended-*^ 

P. C. (1908), 0. 9, R. 6. 




1948 


Sheonaratan Harlal V. KANnAiTALAL Devidin (Bose J .) Nagpur IGC 


When a person is not an heir hut is sued as a M 
representative on the sole assertion that ho is an iutei- 
m^dler in the estate. It will be necessary for the plain, 
tin to establish in the suit itself that there is an eslale, 
that 19 to say, iLe plnintifl must prove that the fslate 
which the defeudn -1 is said to be interu.cddlinff with 
belonged to the deceased. Otherwise of course the defen* 
dant 19 not a ‘legal representative’ and unless it can be 
established that he is a legal representati\o no decree 
can be passed. But when the defendant is proved to bo 
an heir, there is a difference of opiniou in C. P. and 
Berar, on the question whether the existence of the 
assets must be proved in the suit or may be left to tho 
stage of execution. [Para 3] 

The practice accordingly varies and litigants are at 

•*! ca^e the 

plaintiff ought to be told that he would be required to 
establish this in the suit and that it would not be 
enough to leave tho matter to the execution stage. This 
18 all the more necessary in a case where the defendant 
does not appear. 31 

Annotation : {’44-Com.) C. P C., S. 52 N 4. 

(b) Civil P. C. (1908), 0. 9, R. 6 — Defendant not 

appearing—Plaintilf to adduce prima facie evidence 

“Duty of Court in telling plaintill what is prima 
facie case. 

Where the defendant does not appear and the Court 
r^uires the plaintiff to adduce pnwa facie evidence, 
the Court ought to warn the plumtifl that such evidence 
as he has adduced is not in the opinion of the Court 
sufficient to establish a prtnia faae case. Unless this 
13 done It IS evident that a pUioun would bo bound to 
Mduco all bi9 evidence and examine bis witnesses as 
fully as bo would in a defended case. The whole idea is 
that the Judge should take just enough evidence to 
satisfy himself that a puma foao case has been csta- 
bliehed. Lut tn any event the Judge should at least tell 

ici?o requires: 15 A.I.R. 

1928 Nag. 165, Ref. 51 

Annotation : ('44-Com.) C. P. C., 0. 9, R. 6 . N. 2 
Fts. 5 and 6 ' 

(c) Civil P. C, (1908), S. 115 — Interference on 
question ol practice. 

High Court is precluded from interference under its 
revisional powers on ground of mistake of law But it 
IS not BO precluded on question of practice whi<-h goes 
to the root of the trial. [Pnra 51 

Annotation : {'ii-Coa.) C. P. C., S. 115. Notes 12 
and 13, 

Case referred 

1 . (’2H) 15 A, I. R. 1928 Nag. 165 :108 I. C. 879, 

Bhujiingrao v. Balirora. 

8. Dabir — for Applioant. 

Order. —The defendant has not appeared to 
oppose this application for revision. His bro- 
ther. Babulal, owed the plaintiff money od a 
pledge of ornaments Babulal died, and after 
notice to the defendant, the pledged ornaments 
were sold The proceeds wore not sufficient to 
cover the amount of the debt and so the plain- 
tiff sues the defendant as Babulal’s heir for the 

• dT; defendant 

IS Babulal a heir and that be is in possession of 
tho assats of tba dseva^sd. 

[ 2 ] The defendant did not appear and the 
case proceeded ex parte. In bis evidence the 
plaintiff admitted that Babulal and the defen. 
dant were joint in estate and that the defendant 
was in possession of all the joint family pro. 


perty. The leurned Judge of the lower appol- 
lato Court holds, and bolds rightly, thiit tho 
plaintiff cannot proceed against tho y int family 
property in the defendani’s hands after Bubu- 
lul’s death because it survives to the drfendant 
and such interests as Babulal had in hi.4 lifetime 
are extinguished. But the question remains 
about Bdbulal’s separate estate. The learned 
Judge states that tbeiv is no evidence to show 
that Babulal bad any separate property and 
that the defendant is in pussa'Sion of it. I gather 
he acf-epts as correct law- that bad that been 
established then the plaintiff would have been 
entitled to proceed against those apsets, The 
question, however, is whether a pbiintiff is bound 
to prove that the defendant is jossesstd of the 
deceased's assets at this stage or lu ixecution; 
also whether it is necessary to adduce evidence 
when the defendant does not appear. 

[ 3 ] On the first poiut there i^ a diffVrenco of 
Opinion. I concede that when a person is not 
an heir but is sued as a legal repress mative on 
the sole assertion that be is ao inlernieddler in 
the estate it will be necf-ssary for ttie plaintiff tc 
establish in the suit itself that there is an tstiile. 
that is to say, tho plaintiff must prove that the 
estate which the defeodant is said to inter¬ 
meddling with belonged to the dectased. Other- 
wise of course tho defendant is not a 'li-gali 
representative’ and unless it can ho established 
that he is a legal representative no decree can 
bo passed. But when the defendunt is proved to 
be an heir the position is not the same and there 
a difference of opinion emerges. Some Judges 
hold that in such a case the plaintiff is entitled 
to a decree the moment he proves that the de¬ 
fendant is an heir and that the correct stage at 
which to ascertain whether tliere are assets is in 
execution. Others bold that the existence of 
assets must be discloaed in the trial itself I need 
not decide this matter in revision. AH that it 
neressary to state in this case is that there is 
a difference of opinion on this point which has 
not been settled in this Province. The practice 
accordingly varies and litigants are at a loss to 
know what to do. That being the case I think 
the plaintiff ought to have bGen told tbit he 
would be required to establish this in the suit 
and that it would not be enough to leave the 
matter to the execution stage. I tliink this was 
all the mote necessary in a case where the 
defendant did not appear. 

. 1928 Nag. 1G5^ Hallifax A. J. C. 

held that where a defendant does not appear a 
^urt is bound to pass a decree at once and that 
It IS not necessary for the plaintiff to adduce any 
evidence at all. This is one extreme viaw which 
has not found general acceptance though there 
have been obiter dicta from other Judges of this 
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Caart as well to that olieel. But witbout goiug 
lo tbe-se esiremos all Courts are agreed that a 
;)laintif!’ Deed do do moro than establish a prima 
iCK'ii CuPO, CLu d as Courts are cot agreed whe¬ 
ther it is priiKa fade sufficiout to prove that a 
dtfenJanti? au heir aurl Icavo tbo (luestion of 
aseetB to :be eserutiou stage or not I think it 
would have been fairer to warn the plaintiff 
rbat be would bo required to prove this matter 
:ii the mit it-elf. 

'l 51 I am careful to stato that I am not inter- 
jfering in this case becauso of any mistake of 
jlaw. The Bull Bench precludes intorlcrenco in 
jrevision on that ground, I am interfering on a 
iquestion of practico which goes to the root of 
'tbo tri-.il \Vh 0 ro thu ricfendant does not appear 
and tbo Court requires the plaictilf to adduce 
[iriiua jG,:^ cviJonco I think the Court ought 
jto warn the plaiutih’ that such evidence ns bo 
lhas adduced is not in tbo opinion of the Court 
Isukicient to establish a /ac/ccase. Unless 
'this is dODo it is evident that a plaintiff would 
bo bouad to adduce all bis evidence and esamine 
jhis wttupseps as fully as be would in a defended 
;Casc. It is quite evident even on the view which 
■^requires pr’m-i facie evidence in such cases, 
'that the plaintiff need not prove bis case in full. 
Tbo whole idea is that the Judge should take 
just enough evidence to satisfy himself that a 
'prliha facie caso has been established. But I 
;tbiak in any event the Judge should at least 
tbo plaintiff how much ovidenco be reijuircs. 
lOtherwise, as I say, the plaintiff will bo hound 
to adduce all bis evidence in every undefended 
case and ^a’oeepd as fully as ho would have done 
in a def^ndod action. Also, on doubtful ques¬ 
tions like the present a plaintiff is likely to be 
misled. 

[ 0 l lu viuw of the learned Judge’s opinion 
that tbo existence of assets must be proved in 
the suit and cannot bo Bft to the stage of execu¬ 
tion I remand tbo case to him with directions 
to enable tbo plaintiff to prove the existence of 
assets, and if ho succeeds then to decree the 
claim to ihe extent of these assets; if n'^t, again 
to dismiss tbo claim. Tbe a[)pUcatiou is allowed. 
The order of tbe lower Court is set aside. There 
will ho no order as to costs because the defen¬ 
dant has not contested tbo notion at any stage 
and it 13 tbo Court and not the defendant which 
lias required tbe plaintiff to proceed. 

. Bcvisioii alloiccd. 

A, I. R (35) 1948 Nagpur 170 [C. N, CO.] 

Bosk J. 

Mate Handc (C' another-^Appellants v DaL 
cha^t^d Phadoli another — Respondents. 

t-connd Apptal No lH7ofl944 Decided on 15-M947, 
irrm appcllHfo dcctce oi 2nd. AGdl.Dist. .lud^e Saucor’ 
D/' IG-12-1343. o . b . 


(a) Civil P. C. (1908), 0. 6, R. 4-Pleadtop- 
Fraud—Details of fraud should be given. 

No case of fraud can be looked at ualeis it is pleaded 
with the utmost particularity and unless it is proved « 
laid. Merely alleging that the transferee of property 
got the transfer made by practising fraud 00 the trans¬ 
feror is not enough. Details of fraud should be given, 
bow and why it was necessary and how it was earrid 
out. (Pan 4] 

Annotation.—(M l-Com.) C. P. C., 0. C, E. 4, Note2. 

(b) Civil P. C. (1908), 0.14, R. 1-Issues framed 
between co-defendants—Propriety of. 

While framing issues the Court should notmisoptlie 
cases set up, by other parties against whom thepWo* 
tiff claims no relief, with the case set up by the plein- 
tiC. [Pare 6 ] 

.1 tiled a suit against B, her son C and Atb* 
mother of ,1 for poiscssion of a house, alleged to hew 
been sold by D to tbe husband of B. The plaiotift 
alleged that the wlc by his mother was without legal 
necessity and was eOected by the fraud praclued opon 
his mother by the husband of B. No particulars of 
fraud wore given. The plea of fraud was not one which 
a Court of law could accept. In her written slatemeot, 
J) lia<i pleaded fraud of the husband of B and gave ite 
parliculars. Court framed au issue on this plea raised 
by D against whom A had claimed no relief: 

7/fW, tb'it tbe issue should not have been raised on 
the ease set up by D. 

Annotation.—('14-Com.) C. T. C., 3. 

(c) Civil P. C. (1908). S. 100 -Queslion of lact-- 
Legal necessity—Evidence on question 
necessity mixed up with evidence of ffaud-4.»s* 

of fraud not established—Finding on question 0 

legal necessity, value of. . • 

liucatiOD of legal necessity is normally a que-tion 
fact, but where the Judge hndmued up tbe q j^nons 
fraud nod legal necessilv aud the evidence tb«eoo: 

Il'-ld, that if the finding of fraud was 
the findiug on tbe question of legal necessity wj® 
not be accepted. J 

Annoiation.-{’41-Com.)0 r.C.,Ss.lOO-l01.Not«»‘ 

S. Dahir—ioT Appellants. 

I). L. 6 ’upfti—for Uespondent No. 1- 

Judgment.—This is a defendant's 
a suit for possession of a house and for ceruo 
injunction. It is admitted that the whole ce» 

binges on tbe plaintiff’s right to possession, 
he has no right to possession then he has no ng® 
to the injunctions claimed. On tbe other ha® > 
if he has a right to possession then be is 

to the injunction. The facts are as follows* 

[2] One Balkishan had three song ^ 
daughter as shown in the following genealog* 
tree : 

BALKISHAN 


Fadali 
w. Matbura 
(Deft. 3). 

I 

Dalchaod 

(PUf). 


Nande rarmanand 
w. M-t. Dorga (P.W. 1) 


(Deft. 2 ). 
I 

Mate 
(Deft. 1.) 


The plaintiff’s father Fadali died on 
Two days later on 27-5 1923, tho ja 

was sold by ihe plamtifl'a ^ler* 

defendant 3 in this case, to the plaiotin ® F® 
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nal undo Naude. Xaude is the father of 
defendant! and husband of defendants. The 
suit was filed 19 years later on 31.S-19-12. The 
plaintiff was a minor and so gets an extended 
period of limitation. 

[3] Execution of the sale-deed by the plain- 
tiff’s mother Mathura is admitted, but the case 
the plaintiff sot out in the plaint was (i) that 

there was no legal necessity for the sale and ( 2 ) 
that 

"there was great frieod^hip letweeu dofeudaat 3 and 
Nando, and Nando S'm of UalkUbaii led awny del^O' 
dant 3 and by praclisioa fraud bo obtained a d.-ed of 
^alo of the bouse and got Ibo sanio reyisiered. Ho was 
placed in possession of ibe wcsicrn portion of ibc bouse 
which U shown in red ink in the map." 

[ 4 ] This is the only allegation regarding fraud 
in the plaint. No detail is given, nor ie it eug. 
gested bow or why the fraud was necessary, nor 
is it shown how it was carried out. It has been 
repeated over and over again by the Privy 
|Council, and by this Court, that uo case of Iraud 
can be looked at unless it is pleadtd with tho 

.utmost particularity and unless it is proved as 
laid. 

[ 0 ] Despite this lack of pleading, however, an 
issue was struck on the point to tho foliuwinc 
effect; 

"Wbetber the salo-decd dat^d 27-6-1923 \7ds void on 
the ground of w.-^ut of consideration, fiaud or misroprc* 
sentatioD ae alhgtd by defendant 3 T' 

It is to bo observed that the issue relates to a 
case setup by deieudant 3. Defendant 1 is 
not fighting her. Ho is in possession. Tho plain- 
tiff seeks for possession as against him. Accoid- 
ingly, the caeo be bad to meet was tho caso 3 »-t 
up by tbe plaintiff, and cases set up ly other 
parties against whom tho plaintiff claiuiod no 
‘relief ought not to have been tnixi-d up with tho 
plaintiff’s case Huwover, oven if it be accepted 
that tbo plaintiff mtonded to rely on the fmud 

pleaded by defendants (his mother) tbe position 
comes to this. 

[G] Defendant 8 btated that at tho timo of 
her hnsbond's death Nando told her that suits 
wore about to bo filed against her in resfiect of 
unfinished contracts which her husband bad 
undertaken to complete and had not compleiod. 
Nando told her that decrees would bo passed in 
those suits and that the houi^o would be put up 

for pale in execution. Pie, therefore, advised the 
defendant 

“to execute a fraudulent dcod of sale of the bons# in 

favour of ibo latUor of dofcndnut 1 aud the buBbacd of 
defendant 2." 

Tiio staioment then goes on ; 

!berefiirci tbe deceased Nandr being a clo'6 relative 
uod ou bis u-iuring htr that tbo owner oi the bou-o 
would remain ibis deff-ndam’s eon, tb^ plaintiff only 
and tb»t on the pUintiff'e attaining mujoriiy tbe decea* 
sed Nande woul-» execute m favour ol tbe pkintifi a 
deed of relurn of the deed of sale of the house, tbifl 
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defendant oxccuicl a deed of .alo in favour of the dc- 

cea ed Nande; and after tbo regiHrut.on of ibo afore¬ 
said deed of salo tho docea-cd Nande look back the 

aiiiountol cousidemtion of ihodccdof &a!c on coroint; 

out. ^ 

IV] There is no allegation hero that Mathura'a 
husband bad not loft uncomplotod works on 
contracts UDflertakon by him and that tho fears 
about which Nando is said to have spoken were 
in fact UDfoundecl. But that apart, tho some¬ 
what vaguo statement made by Mathura 
uinoun's to this, tbit Naode induced her to exo- 
cuto a nomipul salc-deccl iu his favour in order 
that tho property might ho prutcclcd from 
Fadali's creditors, 

[Si The first Court found against the plaintiff 
and held that the fraud setup by defendantb 
was not proved, 

[ 9 ] Tbe lower appollato Court iu going behind 
this well considered finding of ihe first Court 
bus not given any details of tho ovidonco on 
which it rolies and bus instead made a number 
of vague and general statements which I find it 
difficult to accept as conclusions of fact. 

[loj Tbo learned Judge commonees In stating 
that: 

ibc wain ijuislioij that arifts ipr delrririiiiation in 
(his appeal in wbcilicr tbe uile-dcKl was vsetuted by 
U 'thura Dai iu lavour of Nando lor notou.-idc aliou 
and wbotber the deed b tbo oiitcome of ibu misrcpre- 
eoi'lutiOD Hfid fraud alleged to have been piactiBcd upon 
Ler by N'lndc.” 

[ill In para. 8 tho loarned Judge proceeds to 
discuss tbo probabilities, and in para. 9 states 
that; 

"Tbo cvHcntc wbicb Las Ucu kd in the caio '-ocs to 
show that I'uduii wa-a potty coutiaoior. flis inoomo 
ras sutbcieiit to oiainuiii Uis smad laniily ikcoi.tly." 

[ 12 ] The learned Judge then proccuds to 
state: 

‘•Ou tbo death of i'acJali a list of tbu Diovoalilpe iu 
l»j pr.5res<ion wa? prepared by Ibe fn-.Klm It wa^ 
found 'bat Ibc lady v.as iu po-f(;?--ioQ of oriinihent? and 
cash Evh) itio wiinecscs ozuiuined bv rc^pou'lentg ] 
and 2 tay iLmI the lady was ii, pos-i-asion ol ernaiijfntsi 
UD(i cu'b x^bko iLc pnnchci^ [ircptiitd ihc heC* 

[13] The Named Judge, as I have said, does 
not tell U8 what cvidcnco he relies on. So far as 
tbo witneseps pxamined by respondents 1 and 2 
a-e con'ornrd, they do nut say that the kdy 
WHS in pos8<.■'s^ion of any cash when thopauefeai; 
prepared tbo list or at any other time. That is 
tho only evidence epecifically referred tn, and f 11 
examination it is found that the lourned Judge 
has misread what they stated, .\port from that, 
the onlv other evidence is tho ovidonco of 
Paramonand (p. w. i). who clearly admits that 
ho was not shown any cash and that, though a 
list was prepared, no cash was montioned or 
Bhown in the list lie speaks of what Mathura 
told him. We are not told when sho told him 
this, end for all wo know it was after the sale 
to Nando. That bolug tho case, Nando is not 
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bound b> what she said, and Parmanand’s evi¬ 
dence- liiing hearsay is inadmissible. 

[14] Then, ihere is Mt, Mathura (3 D. W. 1). 
SheSH\schat Fadali hft Ks. 160 0-0 when bodied, 
and tliat that was enough lor the funeral expen¬ 
ses aitd for tl'O njinnttnance of her sou, tho 
plttiutih But she is iinnble to give any explana¬ 
tion as TO wily she did not disclose this fact 
about ti c Cush when the list was prepared. She 
has also macte several inconsi>teDt statements 
and hit-: been disUlu ved by the fir^t Court. 

[15] Ti e last witness on this point is Mst* 
Poona. Mathuia'a sister-in-law, who also says 
that Fadah left hs. 160 - 0-0 in cash when be died. 
But arcordmg to her tho pauc/ms asked aliout 
the cash and were told about this Us. 150-0-0. 
This contradicts tho other witne.-ses who are clear 
that this riiatter was not disi-losed to the pan- 
c/ms, and that is why it was not included in the 
list and, as T have said, Matliura herself is 
unable to give any explanation as to why the 
mailer about too cash was not included in the 
list. If what Poona says is true tb*n clearly 
Miilhuia could also have disclosed that fact. 

[igJ Then again, tho passage I have quoted 
from the learned Jiklgc’s judgment appears to 
indicate that the Cash is, as a matter of fact, 
included in the lii^t. I admit this is not clear, 
but the following passages ubich follow each 
other indicate that, to my mind: 

‘‘On the denib of I’.idali u Wn of the raove*.ble3 in 
hist po-spi>i<'Q W.1S preiiHi-cd by tbej^jic/ias. It was 
louDd ibat the lady wu.s in poisessioo o( orimmeDts «nd 
cash. 

Afl I have said, according to Parmanand, no 
mention of the cash was made at the time of the 
list and the list does not disclose it, but the 
learned Judge appears to tbink that this matter 
was diS' overed at the time the list was prepared. 
That fact, coupled with the obvious mistake 
where he has misread the evidence of the witness- 
G9 examined by respondents i and 2—these are 
the only witces.ses specifically referred to—make 
it impossible for me to accept what would other¬ 
wise have been a conclusion of fact. 

[17] The learned Judge then concludes that 
the sale-deed was taken from Matburahai on 
misrepresentation and fraud and without any 
considerath-n. What the misrepresentation was 
we are not told, nor is he clear regarding the 
fraud. He has mixed up the questions of legal 
necessity and fraud, and on the sort of vague 
impressions to which be gave utterance in the 
passages I have quuted he reached the conclu- 
Sion that ttiere was fraud. As I have said, the 
plaintiff pleaded no fraud, that is to say, the 
plea which he made was not one which a Court 
of law can accept in such a matter. Defen. 
dant 3 pleaded one kind of fraud but in the 


witness-box spoke partly of another. In the 
witness-box she said that Nande told her that 
her bnsband’s creditors would take the house 
and so advi-ed her to transfer it to him, and 
then went on to say: 

“PlainiiQ was one year old then and Nande told me 
that the properly of the plaintifi would be lost if 1 were 
to run away and so the document of sale in bis name 
be ex-jcuied.” 


According to her, each of these reasons induced 
her to act and each of them constitutes the 
fraud But she did not set out the latter reason 


in her written statement, and the learned Judge 
of the lower appellate Court disbelieves that part 
of her story. 

[ 18 ] Then the learned Judge has fallen into 
error regarding the transfer of possession. 
According to him, the fact that the plaintiff and 
his mother were allowed to reside in a part of 
the house without payment of any rent indica¬ 
tes that the sale was nominal. He does not, 
however, tell us where he gets the fact that they 
resided there without payment of rent. On the 
other hand, Mathura, the plaintiff’s mother, tells 
US as 3 D. w. 1 tliat she used to pay Bs. 2-0-0 a 
month to the defendant's mother Durga. I 
gather this was for the rent. In any event there 
is no evidence to show that no rent was paid. 
Then again, the learned Judge has omitted to 
notice that the portion in which the plaintiff and 
bis mother were permitted to reside is only a 
small part of the house The bulk of the boose 
was transferred to Nande’s possession. That is a 
fact which tho learned Judge has omitted k) 
notice. If transfer of possession is what weighed 
with the learned Judge then the fact that 
Sion of the bulk of the house was transferred to 
the vendee tells against his reasoning. 


[19] In view of all this,and in view o!^ 
fact that the learned Judge has not examined 
the reasons given by the first Coui-t, nor has h» 
said anything about the witnesses whom the 
first Court disbelieved, and in view of the f^c* 
that fraud was not properly pleaded by the 
plaintiff, I am unable to uphold the finding reg*’^ 
ding fraud. 

[ 20 ] Next, regarding the question of neoe93||y' 
That also is normally a question of fact, hnl 
here the learned Judge has so mixed the 
points that I find it impossible to accept h*® 
conclusion As I have said, the learned Jo^^ 
states that the main question in this case is 

of fraud, and then regarding the question 
necessity the learned Judge states: 

‘‘The evidence in the case and tbo probabiliti®e 1^ 
no nianner of doubt that there was absolutely no n 
sity (or the alienation and that the deed was 
iuio existence for securing a boose for the epp^ 
when be came of age." 

The probabilities referred to are the ones I 
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dealt with above, namely, whether there was 
fraud practised on the plaintiff's mother or not. 
If the case of fraud goes then the probabilities 
on which the learned Judge has relied also fall 
to the ground, and the evidence in the case is so 
mixed up with the other matter that the flnding 
regarding this cannot be accepted either. 

[21] The evidence turns on whether the 
widow had cash with her at the time or not. I 
have already dealt with this and here I uphold 
the^ndingof the first Court who, relying on the 
recitals in the deed and the fact that the cash 
was not disclosed to the panchas whou the list 
was drawn up, concludes that there was no 
money in the house at the time. It is admitted 
by the defendant that her husband’s ashes were 
taken to a place outside Saugor and it is also 
admitted that about lOO of the caste jjeople were 
fed. Accordingly, these circumstances are suffi. 
cient after a lapse of 19 years to support the 
first Court 8 finding that there was necessity (or 
the sale, I accordingly uphold that finding 

[ 22 ] All the circumstances point to the ge- 
Duineness of the transaction. The sale was exe. 
cuted two days after Padali’s death. Possession 
was transferred except for the fact that the 
plaintiff and his mother were allowed to live in 
a small part of the house Panchas were called 
in and a list of the property was prepared. The 
existence of the cash was not disclosed to the 
panchas, and it is very unlikely that it would 
have been suppressed at a time like that. It is 
equally unlikely that the sale deed would have 
been executed unless there was some pressing 
necessity for it. 

[28] As regards the ornaments which Mathura 
is said to have had, those were on her person and 
presumably formed part of her " stridhan'*. 
Therefore, she was not bound to sell them for 
purposes mentioned above. 

[ 24 ] It is to be noted that this case has been 
financed by Mathura, as she herself admits in 
the witness-box. Also it is to be noted that her 
story about the transfer of the considerati m 
before the Registrar differs from the story given 
by her sister-in-law Poonahai In her written 
statement Matburabai said that the money was 
handed over at the time of the rcgi^itration but 
was taken beck. (Defendants i and 2 said that 
the money was paid to Mathura). In the witness- 
box she says that the money was not given to 
her at all. Later, when she was further examined 
by the plaintiff she said that some part of the 
money was given into the bands of her sisfer-in. 
law Poonabai but not into her hands, and that 
when this was done the plaintiff Nsnd^explain. 
ed that the money belonged to her minor son, 
the plaintiff, and not to her and so should not 
be kept by her. Poonabai. on the other hand, 


says that no explanation at all was given regar- 
ding the money. NanHe merely gave her a 
bundle of money and then took it back after the 
registration The endorsomeut oo the died shows 
that the money was haodt-d over to one Nathu. 
Ttierefore, all these various stories differ The 
appeal succeeds. The oe -ree of the lower appeU 
late Court IS reversed, and that of the first Court 
is restored. Costs here and in the lower appellate 
Court will be paid by the plaintiff-respoudent. 

Appeal allowed, 

A. I. R (35) 1948 Nagpur i73 (0, N. 6L] 
Grule C. J. and Padhye J. 

Shop B'lksirnvi Boninal Akola-Defendant 
^Appell.mt V. Finn Jasr< op l^hnnnth. Ilarda 
and others—PlatnliFs — Respondents 

Second Appeal No. 545 r-f 1940 , Decided on 27.3- 
1947, from appellate decree of Fir-t Add). Dist. Jud^e 
HoshacKahad, D/. 29-6 1940. ^ ' 

(a) Contract Act (1872). S. 222-It is not neces- 

*ry that an agent, before he is entitled to be 
indemnified by ihe principal, must di>charge the 
liability in cash; 23 A. I. R, 1936 37, Ref. 

Annotation: -(’IG-Mao) Contract Act S. 222, N 1 . 

(b) Contract — Kachhi and pakki adat - Pakka 
adtya _ Characteristics, rights and privileges 01 _ 
Dealings earned out under instructions of consti¬ 
tuent—Rjgnt to recover losses suliercd from 
constituent. 

A palka adtya unlike nhachha adtya acts as aprin* 
c'pal in relation both to bis C(iD>tituent and to the 
opposite party with whom he deals on tbc instructions 
of bi 9 coQStUuentt CdAC law relied on. [Paras 10 121 
He is »erylike an ordimirv 'del credere' . o nt but ha 
18 that and more : 19 I. C. 29 (boiu.). M on.' 

On account of the important position held 
adtya and as bis personal credit is involved in dealings 
be has a certain amount of discretion left to him in 
carrying through 1 he transactions and in aciimr in a 
manner so as to minimise the liability for loss. He has 
a right in exercise of his discretion to keep a contract 
outstanding till due date or to cover it with a cross 
contract When be receives a second order from tbo 
MDstituent to enter into a '’toss eontiact to cover his 
first ordpr, he is not bound to carry out the S(c.iDd order 
and whai be is bound to do is to inform the constituent 
BO that be may put thr<mgh his order through some 
other pakka adtya. He Cannot, th refore, be held lisble 
for every variation with the orders of bis constituent 
30 Rom. 205. Bd on. [p„ra« u 15 ] 

(HcW. that the plaintiff acted asapnifrn adtya of 
the defendant and be was, therefore, entitled to recover 
from the defendant the amount of liabilities which he 
had suffered while retlling the deulings which be bad 
carried out in accordance with ibe defendant’s instruc¬ 
tions. iwspective of whether the plaintiff had disrhareed 
those liahtl ties or not.) fuQ,- 

Cosss rejerred 

1. {’38| 23 A. I. R. 1938 Nag. 37 : 31 N. L R Sun 

1^54:161 1.0. 787. Kodusao Onkarlal v.Vrafmai 
Narayai.ji. ‘ 

2. (’13) 15 Bom. L. R. 85 :19 I. C. 29. Bhagwandas v. 
Burjorji 

3. (’05) 7 Bom. L. R. 57, Zanji v. Bhagwandas 

4 . (’06) 30 Bom. 205, Bhagwandas v, Kanji. 
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5 (’?:R 10 A.l.Il. 1923 Xns. 321 : 75 I. C. 
Hiirnarovan v. i{.idlir.kis!iD. 

6. (’40) 27 A. I. W. 1910 Lab. 195 :180 1. C. C90, 
BtilKTisbrian .t Co. v. Ram NftUi- 

7. r:37) I.L. R. (1937) Lah 043:21 A. 1. R. 1917 
Lab. 541 : l.lI.C 827. Ganpat Mai Snndar Dir. v. 
Kfbr Sinj’b lial^vant Sineli .'c Co. 

8. ( 06) 30 Ci)m. 1. I’aiil Loicr v Cbotalal Javerda'. 

9. (’11) I. L.K. (1911) Horn ill : 28 A. I. R. 19)]. 
Horn 211:19*. r.C. 2^, rifat Rai IIubumchaDd v. 
Nftf^armal Copimal. 

10. (’27) 5 ] ; S A. I. R. 1921 P. C. 129 : G3 

1. C 521 (P. C ), Ralthazar .v Son v. C M AboTraih. 

11. (’27) .51 ]:om. I : 13 A. I, R. 1920 P. C. 119:53 
I. A 211 ; 94 I. C. 33.8 (P. C.). S.3huT»nei 
Mulaindoiiniid. 

.1. T^. Kh'ire ond B, Pcndlioi ' -ir —fot Appellant. 
R.S. Dn'nr—for Rc-pondcnt.^, 

Judgment —This is a aeoonil appeal by the 
defeDtliiiir, a^aiast whom the plaiDtifi’a respoo- 
•lents’ claim was fally decreed by the trial Court; 
and tbatdocrefi was mainfcaiacd by the lover 
appellate Coiu't only with a slight modification. 
The plaiutiCla’ claim was for recovery of Rs i 9 ii 
•CO incliKling interest afi O-T-Q p.c.r.m, till the date 


A.I.E. 

* 

of suit. It was based on facts which are very 
simple, and many of them are undisputed, Bnfc 
as tho lower appellate Court correctly pointed 
out, all rules of pleadings are violated by the- 
parties resulting in huge waste of time and 
energy of all coucerned and in unduly prolong- 
ing the duration of tbo trial. 

i 2 ] Tho relevant facts are that the defendant- 
firm from Akola dealt at Harda in forward 
delivery transactions of sales and purchases in 
cotton seed through the plaintiff firm at Harda. 
It appears that the defendant firm bad such 
dealings efi-'Cted through tlio plaintiff firm even 
before 1931 32, but the present suit relates only 
to Vc.tido, i. e. forward delivery transactions, of 
purcbesG of 225 manis of cotton seed at different 
rates between 22ad November 1931, and lOtb 
•Tanuarv 19.(2, and of sales of 275 manis of cotton 
seed on 23rfl November 1902 and 24th November 
1932. The or tho dolivory date of these 

transactions was 22rd .Tanuary 1902. The details 
of tho transactions are given below : 


1 . 


Date 

22-)l-:n. 


2. 7-12-31. 


3, 7-12-;'.l. 


I. 10-1-32. 


Total 


I’luoliafo^ from 
50 nmnii 
Raabuoatljil.'i? 
Rholaram. 

50 raanis 

Giinqabi.^an 

Lasmiuarfivnu. 

2-5 m.inis 
Raldeo 
Clioler.'mi. 
ion nmois 
Rnilb;->ltisan 
•Iiiikisao, 
nniiL 


Bate 

Date 

Sales to 

Rates. 

Rs. 19-1. 

23-11-31.' 

]t0 manis 
Rajraoalal 
RamesbwHrda.a 

Rs. 

20t 

R«. 2i;. 

•2:1-11-31. 

25 manis 
Dolkband 
Hajarilal. 

Rs. 

20t 

R;. 2G. 

24-ll-:n. 

100 manis 
Rftdhak’flan 
.lakisan. 

Bs. 

29 , 

its. . 10 . 1 . 

•24-11-31. 

50 manis 

Ks. 

20. 


22.5 


Total 


Gangabrnn 
Lwminarayan. 
<^le 275 manis. 


n i** ‘L •n • AS'idtkt ^aic uiau 

De.icit oO nuQi- Bettk-J on 2?ra -kouary 1932, at tbo rate of Rs. 30 pec mani. 

[3J The plaintilYs alleged that tho dealings in chases. At one stage he denied his liability fof 


suit were carried out by them as commission 
agents for the defendant in accordance with the 
(lefondant's instructions received from time to 
time, and on the 'vayda date i. o. 23rd January 
1932. the plaintitY firm which was the purchaser 
from or seller to third parties bad to .settle all 
the dealings at the rate of rs co per mani, 
which w’tis tho market rate on that day. and in 
M doing, it suffered an obligation of Rs. I'JOS 9 0 
including adat at the rate of Re. l-O-O per 100 
mania and this liability was diaebarged by the 
plaintiff’ firm. It therefore claimed this amount 
from tho defendant with an additional amount 
of Rs 802-10 C as interest till the date of suit. 

[i] The do'endant kept on changing bis 
defence from time to time. To begin with he 
adoiiited raras i to i of the plaint which meant 
that ho admiUod all sales end purchases men. 
tiouod by the plaintiffs. In the subsequent oral 
statement bo withdrew his admissions and admit¬ 
ted only a pars of tho dealings and yet in another 
subsequent oral statement he admitted some 
other dealings and finally he admitted all pur- 


interest and other miscellaneous cha^g6^ 
at a suhsequant stage he admitted liability 
interest for cash actually spsnfc by the plaintiff® 
and also for some of the miscelUneous charges 
including charity. He contended that the com¬ 
mission agreed was at 8 por_i00 manis and not 
at 1 per cent as claimed by the plaintiffs.^ ^ 
[5] Tho points which arose for detormins^®® 
in tho sui^. were ns follows: 

(a) Whether the plaintiff-firm entered 
tran.'^actions of sales and purchases noted ab()7® 
as commission agent for the defendant and wne- 
ther tbe defendant accepted and ratified * 
these transactions, (b) Whether on the TaVp 
date i. e. on v8rd January 1932 the plaintiff-n^® 
incurred an obligation of Rs 1608-9 0 in 
ing out the transactions in suit and for 
and other expenses and whether it is 
claim that amount from the defendant-n 
together with rs. 802-10-6 as interest till tb^* 
of suit, 'bj) Whether the plaintiff firm 
palcka od'ya for the defendant firm and wh® 
it is entitled t-o claim the amount of loss sun® 
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parties either in cash or by ad]us<tn)ont as alleged 
by tbo plaintiftMirm. (d) ’Whetbci* tbo plaintil'!'. 
6rm wag liable to the defendant for not carrying 
out iho order of purchase of 260 inauig of cotton 
seed at Eg. 20.0-0 per mani. (e) Whether tbo 
plaintifl’-brm wrongly sold 275 manis when it 
was instructed by the dofondant-tirm to sell only 
250 manis. (f) Whether tbo sale of 2 T.’> manis at 
B8. 20 0 0 per mani was agaiist defendant’s 
instructions and whether tbo plaiuiiir.firm is 
liable on that account, (g) Whether tho pUintil't' 
was entitled to interest nnd oibor expenses as 
charged, (h) What is the eiVtcfc of tho assign¬ 
ment obtained by the defendant from Bajrangilal 
to whom the plaintift’-tirm has to pay Rs. so2 0-0 
towards tho loss incurred in suit-dealings with 
him. 

[6] The only points which were open for being 
• argued and which were actually argued before n.s 
in Becond appeal were (c), (dl, and (b), the others 
being concluded by tbo concurrent findings of 
fact. The points to be decided in this appeal 
mainly binge on tho character of tlio 'adat' or 
agency of the plaintiff firm. The plainiilT-finn 
asgerted, though at a later stage, that it acted as 
a pakka adlya according to tbo custom preva- 
lent in tbo Harda market and was entitled to 
recover the amount In suit from tbo defendant 
irrespective of its payment or satisfaction. Tbo 
defendant-firm denied that the plaintiff.firm 
acted as a pakka adtya and added that it does 
not understand tho exact import of pakki adal. 

C73 In a very ablo and exhaustive judgmont, 
the lower appellate Court found that the plain- 
tiff, firm acted as a pakka adlya and could 
^ recover the amount in suit wbtthor it satisfied 
the claims of opposite parties or not. It also 
' found that ag a matter of fact tbo claims of all, 

■ except that of Bajrangilal to the extent of 

^ Es. 802 were satisfied either by payment or ad- 
I justmenb with their consent. The lower appel- 
late Court discussed other points and overruled 
them. It farther bold that the assignment taken 
^ by the defendant-firm from Bajrangilal did not 
affect the plaintiff's claim. It maintained tho 
|1 decree of the trial Court save that the ‘adal' 
was reduced from Eo. 1 per 100 manis to per 
if 100 manis. 

[6] The learned counsel for the appellant 
y challenged seriously tho conclusions of the Courts 
jf below that the plaintiff-firm acted as a 'pakka 
adtya'. Ho urged that the plaintiff.firm was an 
'(i agent as defined in tho Contract Act with a 

^ personal liability to third parties as an agent of 

;[f an undisclosed principal, contemplated by s. 230, 

Contract Act. On our view there is no merit in 
j(l' this contention. We, however, wish to make it 
j/t cleor at this stage that if the contention of the 

1 / 


appellant ag regards tho naturo of agency won 
to prevail, it would affect tbo plaimiffa’ claim 
only to tho extent of Rs. end r.ot more. 

cO] Out of the dealings in suit tbo plaintiff- 
firm had on 22Dd November 22.^1 ontered into ;i 
transaction of purehago of 50 miinis of cotton 
seed at Es. lO-J-O per mani from Enghunathda? 
Bbolarnm. On account of this tnmsr.etmn tbf' 
plaintift-tirm Iind to recoivo from hint Es. o.jc 
by way of profit. Tho paid Raghuoathdr.g Bhoia. 
ram did not pay tho amount and the plaintiff 
had to insiitmo a civil suit (civil suit no. 10 n 
of 10.15) for tho recovery of tbo stime, This claim 
had, however, to be settled for Ki. 2 ?o of which 
Rs. L.0 wc-ro aeuially received in ca&h. The 
plaintiff.finn has. however, given credit to the 
defeudant-firm, which .as nn ordinary commi.s. 
Sion agent it is not bound to give. The lower 
appellate Court has, after elaburato discu.s^ion, 
found that tho amounts duo to all the huidors 
except Bajrangilal wore satisfied either by jaj-. 
raent in cash or by a valid and binding adjust, 
inent which would cntillo ever, an ordinary 
agent to recover that amount from his principal 
under s. 222 , Contract Act It is not necessary? 
ill every caso that an agent, before ho is ontitied! 
to be indemnified by tho princi|al, must dis-l 
charge tbo liability in cash. In a. I. n. Kagj 
37‘ an agent who bad executed a ^e.rkai under- 
taking to pay personally loans incui red on behali 
of bis principal was held entitled to bo indemni¬ 
fied by the principal. The result is that if the 
plaintiff.firm is not a pakka adtya, it would not 
bo able to recover Rs 802 pojaule to Bajrangi. 
la), but it would at tho aamo timo have to get 
back US. 350 from tho dotondant-firm, to which 
it gave credit only becauao as a pakka adtya it 
was liable to give full credit for tho atnount 
recoverable as profits from Ragbunathdas Bhola- 
raui, though as a fact the cloim was settled for 
Rs. 200 only. 

do] Now to come to tho main qucBtion, ii 
should be noted at tbo outset that the term 
'pakka adtya is nowhero defined in law. In 
fact, as remarked by Mr. Rumnik Lai. tbo 
learned author of tho book ‘tho Law of Pakki 
and Kachhi Adat,’ pakka adtya, though a noted 
personality both in commercial and legal world,-: 
bears such a complex character as to defy exact 
definition or easy description. The system of 
pakka adlya was brought into exietenco by tbe 
ingenuity of the Bombay morchants and by the 
exigencies of commerce and commercial con. 
yenionco, and though it has by now travelled 
into other markets, and in its minor charac- 
teristics is affected by tho local customs of an 
individual market it has throughout maintained 
its main characteristic, i. e., that a pakka adtya-. 
unlike a kachha adtya acts as a principal in' 
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jrelati'>n hotli to bia constituent and to the oppo- 
'site ['arty whom he deals on the inetruc- 
[tioDS ot iiis constituent. As Beaman .T put it in 
1.5 Hoii], L. U. ^5* at rase OC. he is very like an 
ordiiniry '"ild credere" agent, but he is that 
and more’. 

[ll] Ctiaudavarkar J., after a critical survey 
of the evidence of respectable tenders at Botiibay 
laid down in a ca^e reported in 7 Rom L K. 67^ 
the prmcipii m-ilonts of pakb odit. According 
to the le-ti'iied Judge, a pakka adtija on receiving 
an order from an up-country constituent can 
allocate that order to himself or he enters into 
a contract of -sale or purchase m his own name 
and on Ins credit with a Bombay merchant He 
has a right in exercise of bis own discretion to 
keep the contract outstanding till due date or to 
cover it with a cross.contract When a pakka 
o.dtija receives a second order from the cousti 
tueiit to enter into a cross-contract to cover his 
first order, the pakka ndtiia is not bound to 
carry out the second order, and what be is 
bound to do is to inform the constituent so that 
he niav imt through his order through some other 
pakka adtya. These incidences of a pakki adat 
were substantially agreed to by Sir Lawrence 
Jenkins in appeal; the appellate judgment is 
reported in W Bom. 205 * 

[ 12 l The main characteristic of pakka adtya 
that he acts hs a principal in relation to his 
constituent and the opposite party is noted in 
A. I U. lO.'S Nag. 324.^ A. I. R. 19.10 Lah. 195.® 
I.L U. (P'S?) Lab C6:V 30 Bom. 1.® I. L. R. (l94l) 
Bom. 441® and 5 Hang, l‘® and other decisions. 
In fact that i& the characteristic by which a 
pakka adtya can be unmistakably identified. 

[13] The actual ovi'^ence on record and spe- 
cially the acts and conduct of the partha in this 
case leave no doubt that in the dealings in suit 
the plamtiff-Hrra acted as a pakka adtya and 
it cooeequeiitlv dealt with opposite parties at 
Ear 1ft HS a principal and not as an agent either 
of disclosed or of undisclosed principal. It is not 
the case of the defendant-firm that the Harda 
mercharta that could hold it or actually did 
hold it liable for lo-jses either exclusivelv nr 
along with the plaintiff.firm. This itself is suffi. 
cient to disrinouieh the character of the plaintiff, 
firm frnm huhha adtva, who is described by 
their Lord-hips of the Privy Council in 51 Bom. 
l” ftt nftL’p lA thus : 

“Wh^n M Katchft Aclatia enters into transactions 
under inst^ueti^ms f oni and on bobalf of his up-4*ountry 
constituent with a third party in Bomhuy, ijc makes 
privitv of contfflot between the third part\ and the coo* 
stituent, so that ench becomes liable In the other, but 
also he rf-nde*'^ hims»H responsible oo the cootraci to 
the third party.’’ 

Il4) It ia apparent in this ca?e that neither 
the defendant-firm was liable to the Harda mer- 
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chants nor were the latter liable to the defendant, 
firm as there was no privity established between 
the two eithi^r directly or through an agent. The 
defendant-firm was entitled to recover profile 
from and similarly was liable to pay losses to 
the plaintiff firm, and this clearly establishfe 
that they were dealing with each other as two 
principals and not as principal and an agent. 
Moreover, the evidence of p. Ws. 14, 15,18 and 
20 , which evidence has been accepted by the 
Courts helow, clearly establishes that all dealings 
in the Harda market on the instructions of an 
outsider, i. e., a constituent from outside Harda 
are done in pakki adat We, therefore, agree 
with the conclusions of the Courts below and 
bold that the plaintiff-firm acted as a pakka 
adtya and as such, is enritled to recover from 
the defeodant.firra the amount in suit irrespec¬ 
tive of whether it paid the amount of loss to the 
opposite party or not. 

[15] As already pointed out above, a pakka 
adtya is not bound to carry out the second 
order of the constituent to cover the first order. 
The plaintiff-firm was thus not bound in law to 
carry out the order of purchase of 250 manis of 
cotton-seed at hs. 20 per mani. He was liable 
only to inform the defendant firm of his in* 
ability to do so, and this it did by letters and 
telegrams. The plaintiff firm has moreover ex* 
plained that it could not put through tbe'transic- 
tion as there were no traders ready to enter into 
the transactions of sale in view of the prices oi 
cotton-sted going up. The explanation has been 
accepted by the lower appellate Court, and 
fully agree with it. On account of the imiwrton 
position held by a pakka adtya and as bia 
sonal credit is involved in dealings, he has -* 
CHftain amount of discretion left to him m 
carrying through the transactions and 

in a manner so as to minimize the liability * 
loss. He cannot therefore be held Habl® 
every variation with the orders of bis co^iw 
tuent. In this case he cannot be held ua 
Simply because ha sold 275 mania instead of 
or that he sold it at Rs. 20 and not at RS- 
per mani. 

[ 16 ] The only other point which to be 
sidered is the defendant's defence based on 
assignment secured by it from Bairangil" 
the amount of Rs. 802 it had to receive from . 
plaintiff.firm ou account of loss. In 

O' the written statement dated 19th July I 
the defendant-firm claimed an equitable ^ 
and on i3th July 1937 it valued that 
Rs. 100 and paid court-fees thereon. On 
March 1938, more than three years ®'®* "J 
institution of the suit, the defendant-firm ^ 
in an additional statement stating 
17th February 1938 Bajrangilal Bameshff®^ 
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as3i?nefl higclaim for u->. 802 against the plaintifT- 
firtn Id favour of the defen iant and tlie plaintilT’g 
Olaim to the extent of Ug 802 and interest thereon 
3hould he reduced. It may bo noted that no 
aet.nff wag claimed on the strength of the 
alleged assignment. 

[17] At the outset, it is difficult to see how 
an assignment got by the defendant from one of 
the phunt'ff’s creditora can b« a defence in a 
suit. If the assignment is valid, it may give to 
the defendant a right of suit or |) 0 >*sibly a nght 
of equitable set-oH which has not been claimed. 
The assignment dated nth February loss cannot 
in our view he of any rouseqiipiice in ibis suit, 
and it cannot affect the plaintitTe’ claim. Tho 
lower appellate Court has moreover shown that 
on the date of tb« assignrncnt dated l7th Febru. 
ary 1938 tho claim of Rameshwar R'ljrangilal 
against the plamtitf.firm was alreaiy barretl by 
time, the cause of action for tho same having 
accrued on 23'd January 19S2. Nothing has been 
shown to convince us that tho debt was alive. 
The lower appellate Court has correctly over, 
ruled the dofeoCB bised on the assignment. The 

appeal has thus no substance, and it is therefore 
dismissed with costs. 

Appeal dismissed. 


A. I. E. (33) 1948 Nagpur 177 [C. N. 62] 

Bose J. 

Narayan Purushouam Bansod—Plaintiff 
^ ■“ Applicant V, R-imcii'inrira Mudgilji 
Ghciidharkir and others — Plaintiffs 2 to 5— 
Defendants—Non. Applicants. 

CivilR^vn. No.21 of 1948. D-cicled on 21.3-1947 
fcom order of 3rd AddI# District Judge, Amraoti, 
D/* 12*9*l945r 

(a) Civil p. C. (1908), S. 47 and 0. 21, R. 66- 
Appheation to set as d-; sale on ground ol want of 
notice un ier 0. 21. R. 66 lies under S. 47. 

Sale can be ohailenitcd on xroundi o'ber than tbs 
ones set out in Rr. 89. 90 and 91 ol 0. 21. Where an 
applicaiion to set a8<de a sale br.)imbt not on the 
grounds covered by hr. 89. »0 and 91 but on cbe 
ground of want of notice under 0. 21 , R. 66 the appli¬ 
cation lies under S. 47. [Para 11] 

^Annotation : {'H-Com.) Civil P. C., 8.47, N. 51, 

P- 9 : S. US _ Material irregu- 

laniy ^Sale without notice under 0* 21| R. 66. 

tn.TafJr® 0 21- R *56 touches the 

jurlsdiotion of the Court which effects the sale. Hence 

n S ^ eff-ced w tbout a notice under 

Wh Vk“ ** fO’iaa'ile to that pitent. 

Wbotber notice was i-sued in fact or not. or whether 

It waa served cannot however bo detormined in revision. 

Annotation: (■44-Cotn.) Civil P. C., 3.116. N.'‘l2.^^^ 

P. C. (1905), 0. 21. R. 66 (’) _ Omission 
i-if not curable irregu- 

Urity-ClvilP.C..O.2l,R.90. ® 
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Tho notioo under 0. 21. R. 06 (2) is mnivialory nnu 
the O'liiS'inn to give notice ciinnnt he trmied ns n 
ounihle irr.‘giiluriiy. unless of coir.co tho intlgiuent- 
(lo^Unr iipi<-.„3 without i.otico hecniise he enn wnivo th 

under K. 60 |2) cann a bo termed an ii Pi'uknty in tho 
p«-.l,.,u-oo : 6 A. 1. R 19I9 Nng. Hi „nd view of 
Carndnif .1 ,n 18 (. C. 71.) (Cal.) and Staples A .1. C 

v ^ 16 A.I.R. 1929 

Aiig. 305. Approved. (Para* 15. 17, 18 and 19j 

Annotation : i’44-Com.) Civil p. C,, 0. 21, R. 90 
1 'I • 

eS-Nwicc under 
u. K. - Fresh notice under 0. 21, R. 66 not 
necessary. 

Notieo tbrongb the processes of tlio Court is not 
essentia Ad tlj.tt tbc rule rccjiiircs tliut the jude* 
jnen(-ilfbt)v >b(iuld bavc noiice in one way nr an iher 
Aloreover If (he jijrl^fiieni-delilor is noticed undec 
U. - 1 , K. '22, or uppoafH ul u previotn ihcn it is 
not iiei'f-ssary Id notice liiin nj;ain undtr 0, 21 
It. 60. It iseiiDUi^h ihai a date of which bo has eithcc 
con>irucuvc or iictuil nonce he fixed for the drawing up 
and is-ue of the procUmation. [Para 22] 

Annotation : (’-ll-Coa).) Civil P. C., 0. 21. R 66 
Cases referred 

1. i’17) 40 M.id. 703 : 4 A. I. R. 1917 p, c. 71: 44 T a 

261 . 40 1. C. fc.50 (P. C.), BulukrisLn ',1 Udayar v, 
Va.uileva Asjar. 

2. (131 Id I. C. 715 (Cal), Bipin Behari v. Rant! 
Luandra* 

3. (-201 16 N. L, R. 72 : 6 A. I. R. 1919 Nag. 19 : 44 
I. C. 252, Krishnaji v. Baliram. 

4. ('2 0 It) A. I. H. 1929 Nag. 305 : IIG I. C. 65, 
oundf-rabHi v. Bapuna. 

r 130: 118 

1 . 0 . 4^, iukiraui v, oakliarum. 

6 . (’39) 26 A, I H. 1939 Nag. 17 : 180 I. C. 305. 

Oowurabui) v Harj^oviod. 

G. R, Mfidhclk.tr — f jr Applicanti 
A/. Adhihari^ior Nou-Applicant?# 

Order — W« are cuacerned here with a Small 
Cause Court decree passed in the year 1935 . As 
a Small Cause Court cannot attach immovable 
pioi)eriy this decree was transferred to the re- 
giilar side for execution and there certain re. 
venue paying land was attached. 

[ 2 ] Under the rules then in force the civil 
Court had to transfer such matters to the Col 
lector for sale because the land wag revenue 
paying proierty. Accordingly the C form wag 
prepared and was despatched to the Collector. 

C3J For one reason and another which does 
not concern us now, the matter remained pend- 
ing before the Collector for merely two yeara 
and then, in 1943, before the sale could be effect- 
ed. the Provincial Government revoked the Col. 
lecbir’e powers and directed that all sales] 
mcluding th.)se of revenue paying estates, should 
be held by the civil Courts. Accordingly, in 
accordance with the instructions issued as a con- 
fleqiience of this change the Collector returned 
the C form t) the civil Court. 

(4} When tbrt case came back from the Col- 
lector, the civil Court, on 8 - 1 . 1944 , directed 
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notices to issue to tbe parties and 6:sea the case 
for ll-3-i94i, These notices did not say ^'bat 
would bo done on that hearing. All they said 
was that tbo case had been received back from 
the Collector and that it would be taken up by 
the civil Court on 11.M91-]. On that dak* tbe 
following order was recorded : 

“Issue sale nolitics and sale proclamation. P-ilc on 
21-C-1914 at 1 1'. M. I rocfi^ ler- in 3 day^. Sale at 
Amraiiti wiiliin Court premise.-. Report on ‘iO-G-lOU.'’ 

This ordc-r was signed by the Judge. 

t5'J After this was done (or so the appellate 

Court finds) the reader added the following ; 

■'Mr, Itamorc jleider present lor judgmcnl-dcljtor. 
Bale KOtice not luccs-ary.” 

Because of this addition no notices weie issued. 

fC] There was some dispute before me as to 
whether tho portion now said to have been 
added l y Iho reader was actually so added or is 
part of what tho Judge himself wrote, but as 
this is a revision I must accci't the facts which 
tbe appellate Court finds. However, this will 
not make any difference to tbe result because, 
even if the Court added this subsequently, Wr. 
Banooro only represented one of the judgment- 
debtors, so tbe effect of a sale without an issue 
of the sale notices still falls for consideration. 

[7] The property was brought to sale on tbe 
date 6xc-d namely, 21 fi 1914, and was purchased 
by the decree-holder. The sale was confirmed on 
3.8-1944. 

[8] On 13-10.1944 the application out of which 
the present proceedings arise was 61cd for set- 
ting aside the sale. Tho application is cot under 
0.21, Rr. 89, 90 or 91 but is for setting aside the 
sale on tho ground that it is a nullity. It is 
argued that the application lies under S. 47. 

[9] Tbe crux of the matter is whether a notice 
is necessary under o. 21, R. CG (2), Civil P. C. 
Tbe rule contemplates a notice and the question 
is whether an omission to serve one is a curable 
irregularity or not. But before dealing with this 
I will get Br. 89,90 and 91 out of the way. 

[ 10 ] It is accepted here that no application 
was made under these rules and also that no 
application could have been made under these 
rules on tbe grounds on which tbe sale is now 
attacked. But reliance is placed by the decree, 
holder on R. 92 which states that: 

''Where no application is made under R. 89. R. 90 or 
R. 91. .. the Court shall make an order conhrniing tho 
Bale and thereupon tbe sale shall become absolute.” 

It is argued that this leaves no room for any 
other sert of application, therefore in every case 
where no application is made, whatever the 
reason, the sale must be confirmed. AVith that 
1 do not agree. 

til] I think it is beyond doubt that sales can 
lie challenged on grounds other than the ones 
Iset out in Rr. 89, 90 and 91. The cases dealing 


with this have been collected in Mulla’s Civil 
Procedure Code (Edn. ll) p. 190. No case to the 
contrary was brought to my notice. If then 
such challenge is made the matter must fall 
under S.47 unless it can be brought under Rr. 89, 
90 or 91. As it is agreed that the present appli- 
cation could not have been made under any one 
of thoBc rules it follows that tbe matter falls 
under S. 47, and in any case I so bold. 

[ 12 ] The only question left is whether an 
omission to issue the notice which 0 .21, B. 60 
requires is fatal or is a curable irregularity. Tbe 
appellate Court bolds it is material and basset 
the sale aside. 

[13] That at once raises the question whether 
I can interfere with this in revision. It is argued 
that I can because this is a matter which touches 
the jurisdiction of the Court which efi’eeted tbe 
sale. It is argued that it is fundamental that 
certain matters cannot be beard or tried at all 
until the other side has either been noticed or 
appears s?m violu and that it is a material 
irregularity within the meaning of S. 115 (c) to 
proceed without giving the other side w oppor¬ 


tunity of being beard. 

[I-Jj I think the contention is sound. The 
issue of notices is a fundamental part of toe 
procedure of the Courts in most cases and tms 
touches jurisdiction because, as a general role, 
tbe power and authority to try a case ata 
does not arise until the other side 
afforded an opportunity of appearing and being 
heard. There are statutory exceptions. 
is tbe general rule. Therefore, it is a 
touching jurisdiction in that sense to . 
whether this is one of that class of case w 


requires tbe issue of notice as a pre-r., ^ , 

tbe authority to try the matter at all. 16® 
opinion that tbe matter is revisable w 
extent. I am careful however to say to g' 
only. I do not mean to lay down that 
notices were issued in fact or not, or wn 
they were served can bo determined in 

[15] Now it seems to me that notice a 
0. 21, R. G6 is mandatory and that tbe 
to give notice cannot be treated as a cura e 
gularity, unless of course the judgment- e ^ 
appears without notice because 
notice if he so desires. I reach this conc 
for tbe following reasons. 

[IG] Order 21, R. 22, which deals ^ 
one might term the initial issue of notice 
execution application, after stating as a ^ jj 
rule that notice shall be issued (the 
mandatory) gots on to make certain exc^ 

One of them is contained in the proviso 
r. (i) and the other in sub-r. (2). I ^ 
ibink tho rule would have been coucb^ > 
form if notice had not been considerod 
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matter, and this is particularly so since, in the 
opinion of the Privy Council, it is opposed to 

natural justice to try an issue without affordint» 
the other side an opportunity of being heard” 
s^ iO Mad. 793^ at p. 799. Therefore, it seems 
that m general where the Code prescribes for the 
issue 0 notice, and particularly whore it uses 
mandatory language, it does not envisage the 
possibility of Its directions being disregarded 
wrapt when it makes express provisions in that 

[171 Now when we turn to o. 2 i, r. go, we 

nnd no exceptions to the provisions in siib-r. (2) 

which requires the issue of notice. The sub-rule 
runs thus: 

"S«cb procl.m,tion shall be dri™ op a/ter aotice 
” .iuOgmoDt-debtor." 

Therefore, contrasting this with r. 22, I am of 
opinion that the issue of notice is mandatory 
unless of course the judgment.debtor appears 
without notice and waives it. 

[18] Another reason which loads me to this 
rancluBion is this. Sub-rule (2) of r. go requires 
that the time and place of the sale shall be set 
out in the proclamation. No one will pretend 
that an omission to do this could be considered 
a curable irregularity. The fact that the issue 
of notice IS required in the same sentence as this 
indicates to my mind that the intention was to 
plara it on a par with the other matter so far as 
Its importance is concerned. This is all the more 
80 when one contrasts the greater flexibility 
which 18 permitted in what follows, namely, "and 
Bpecify as fairly and accurately as possible.” 
On the whole, therefore. I agree with the appel- 
late Court that the issue of notice under 0 21 
B. 66 (2) is mandatory and that the defect can’ 
not be cured unless the judgmentdebtor appears 
without notice and waives it. 

[19] The next question is whether this is an 
Illegality or a material irregularity within the 

irregularity in publishing 
the sale. Hia view was that as 0. 21, r. 66 (2) 

requirea notice, a proclamation prepared and pub- 
Iished wUbout the requisite notice is irregularly 
^Wished within the meaning of 0 . 21 r 90 
But Beacborott J., thu other Judge iu the ca^ 
did not agree though be did not press his point 
of view as he felt the weight of authority was 
against him. I prefer his view. In his opinion 

to tbe 

word published in B, 67. and that a eale can- 
not be said to have been "published” within the 
,meaDing of these rules until a notice has been 
issued stating the date flied for the sale and parti, 
oulars as to the property sold Therefore, at the 
date of the at^hment (and the same would 
hold good of the notice under 0.21. R. 22 and 


of any other notieo prior to the one contemplatocl 
by 0. 21, R CG (2)), the sale cannot be eaul to 
have been ■published” if there has been no notice 
Accordingly, if notice under 0. 21, r. gg (2) is a 
Pi-e-requisito of "publication” then an omission 
to ^ive tbe necessary notice cannot lio termed 
an iiTogularity m the publication. One does not 

until what 

nl In™ 

n 01 provision for notieo in 

0- 21 . r gg, is only directory and not manda¬ 
tory and that in any event it is a curable irre<m. 
lardy. But Jvinkhedo A. J. C. held in i, r 
1929 Nag. 305^ that tbe provisions of 0. 21, n gg 
3). are mandatory and his reasoning regardin-’ 

this will apply equally to sub-r.(o). ” 

[21] Staples A. J. C. took the same view as 
Carnduhf J. in 25 N. l. R. s.v'' though he did n2t 
refer to Carnduft J.’s decision. But the opinion 

of the learned Additional Judicial Commissioner 

13 061/cr because it was found as a fact iu that 
case that notice had been served under 0. 21 
H- C6 (2). Another complication also arose there! 
An application had actually been made under 
0. 21, R 90 and it was dismissed. The iiid». 
ment-debtor did not appeal and instead filed a 
separate suiL This would naturally raise an 
issue of res ;«rZ/caf-i though that was not di-'. 
cussed by Staples A. J. C. 

[22] I have no doubt that notice through the 
processes of'the Court is not essential. All that 
the rule requires is that tbe judgment-debtor 
Should have notice m one way or another. I held 
inA.i. R 1939 Nag. 17*= at p. 18 that notice of 
attachmen under 0.21, R. 53. is essential but 
mdicated that tbe notice need not necessarily bo 
through the processes of the Court. I also con. 

An^ll V i Miscellaneous 

Appeal NO 178 of 1937 and held there that a 

R- 60 (2). If the judgment-debtor is noticed 

fh' previous! 

tage, then it is not necessary to notice him 

again under 0 . 21 . r. go. It is enough that a 

notice bo flxed for tbe drawing up and issue of 
the proclamation. Had that been done here, or 
had the notice issued on 8th January 19.].^ aaid 
that the sale proclamation would bo drawn ud 
and issued on nth March 1914. then I wouL 
have had no doubt about the validity of ?he 
ale. Bu unfortunately the notice issui by Z 
learned Judge did not state what was to 
on nth March 1944. therefore the judgment 

0“ that date 

M the learned Judge fixed another date on 
th March 1944 for the drawing up of the sale 
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pi'oclaination Iben tlio position would have been 
similar to the one in Miscrllaneoiis Appeal No. 178 
01 ia;]7. Tbo judgtm-nt-dtbtor would in that 
GVGi'it be deemed to have hud coustcuciivo notice. 

[•2:0 TiiG aiiplication h-M and is dismissed 
with costs. Counsel’s toe ns ?0 

[•.ll Aftor the draft of this jndgmGtit was laid 
on the table comisel for the applicant contended 
that the cases cited at page lOO of Mulla’s Civil 
Procedur'' Code do not apply to this rrovinco 
bccaii'e of the local amendment which make.s 
the issue of notice under o. 21, u. 22, curable as 
an irregularity unless substantial prejudice is 
ostablisbtd. Ihit that makes no difference to my 
ronsoning. ^Ve are C'lucerntd here with the 
notice rO'juircd by 0 . 21 , H. CG (2). There is no 
local iimeudment to make ondssion to give tbo 
notice a cui’aUo irregularity. Seeing therefore 
that 0.21, It. 22, was altered hut not ibis there 
is all the more reason to suppose that no altera¬ 
tion of the law was contemplated under 0. 21 , 
IX. CG (2). Had there been no local amendment 
to 0 21, R 2-2. an omission to issue notice would 
Lave been fatal. The fact except where dis. 
pensed with by the rule that the initial issue of 
notice has been waived under the local amend¬ 
ment except where substantial injury is esia- 
blisbed is no reason for concluding that notice 
at a later stage is also waived. The amendment 
does not, in my opinion, affect my decision. 

n.S. Application clismisscd. 
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Bose J. 

Rajaram Kontu — Appellant v. Rishahha 
Kumar slo Moha-nlal — Respondent. 

Mi?c. First Appeal No. 96 of 1942, Decided on 
19*12-1946, from order of Addl. Dist. Judge, Saugor, 
D/- 7-4-1942. 

(a) C. P. Relief of Indebtedness Act (14 [XIV] of 
1939), S. 6 (3) — Sale taking place before receipt of 
notice by Court—Validity of sale and its confirma¬ 
tion. 

Under S. 6 (3), tbo slay does not operate until the 
Court receives tbo notice. The notice cannot be said to 
be given until it is actually handed over. It is not 
enough to sign an order in the Debt Relief Court. That 
is DO' giving uotiee to the Courts. Hence, even if the 
notice is issued before the sale but the sale is completed 
before the notice is received by the Court, the sole is 
valid end cannot bo s-et aside. As the sale is good and 
cannot be set aside under 0. 21, Br. 89, 90 or 91, Civil 
P. C., its conBrniation made subsequently is aho good ; 
31 A.I.R. 1944 Nag. 195 and 27 A.I.R. 1940 Nag. 372, 
Dislxng. [Paras 6 and 7] 

(b) C. P. Money-lenders Act (13 [XIII] of 1934), 
S. 11—Applicability—Final decree lor sale. 

Section 11 has no application once a 5nal decree for 
sale on a mortgage has been passed : 1942 N. L. J. 150, 
Foil; 29 A. I. h. 194-2 Nag. 88 and 31 A. I. R. 1944 
Nog. 289 (F. B.). Bxyl, and DiSting, [Para 9] 


Cfl.'cs referred; — 

1. (’14) I. L. R. (19441 Nag. 468 : 31 A.I.R. 1944 Kag. 
195 : 219 I. C. 415, Krishna Dewaji v. Mitbmal 
Lnkhmii'hand. 

2. (’4G) 27 A I.R. 1940 Nag. 372 : 193 I. C. 274, Zibtl 

I?wnrn V. Muka. 

3. (’30) 1939 N. L. J. 283 : 26 A.I.R. 1939 Nsg. 282: 
I. L. R. (1939) Nag. 654 : 189 I. C. 118, Akbar Ali t. 
So'’L:iriim Motiram. 

4. ( 41) I. L. R. (1944) Nag 563 : 31 AI.R. 1944 Nag. 
28S (F B ), RukhviiHliai v. Shnmlal Surajmal. 

5. ( l-i) l.L.R (194V) Nng. 357 : 29 A. I. R. 1942 Ka» 
SS : 200 I. C. 709, D^u Ikiwantsmg v. Mt. Biodsbai 

6. (’42) 1942 N. L. J. 150, Pratapsiugh v. Gopaldaa. 

A. Bazah — for Appellant., 

V. F, Kclkar — lor He-pondent. 

Order. — We are concerned here with two 
applications made by the judgment-debtor 
(appellant) in the first Court, (l) for settiog aside 
an auction.sale under 0 . 21 , R. 90, Civil P. 0., 
and (2) for instalments under S. 11, 0. P. 
Money-lenders Act. The facts are as follows, 

[2] The decree-holder (respondent) obtained o. 
final decree for sale on i5-8-l938forE9. 15 ,880-10-0. 
The sale was held on 16-1-1940 and realised 
E9.12,500-0-0. It was confirmed on 16-2.1942. 


[3] On 14-12-1939, that is to say, after tbe final 
decree and before tbo sale, the judgment-debtor 
applied to the Debt Relief Court and on 15-l*l940t 
the Debt Relief Court issued a notice onda 
S. C (3), Debt Relief Act for stay. This notiw 
was not received by the civil Court before tw 
sale was held. The exact date on which it 
the civil Court is not clear from the record. 
earliest endorsement by the civil Court on jw 

notice is dated 25-1-1940. But whatever the exw 
date is it is evident that it was not received 
tbe civil Court on or before 16 - 1 - 1940 , the« 
on which the sale was held. The question the® 


arises what was the effect of that notice on ^ 
sale. The learned counsel for tbejudgmenUeM* 
(appellant) contends that it has the en^t 
nullifying the sale, and he relies on LL.B* 

Nag, 468^ and A.I.R. 1940 Nag. 872.^ 

[4] In my opinion, neither of these inli^ 
has application here, and, in my judgment, 
sale was good. So far as the two ruling 
concerned, they relate to cases in u 
civil Court received notice of stay from the W 
Relief Court before the holding of the 
example, in l.L.R (1944) Nag. 468 Ube notiw 
received by the civil Court on 8 8 1940, while 
sale did not take place till 28-3-1940. The 
was tbe case in the other decision. The d 
was received by the civil Court before the 
Those cases, therefore, have no appHeetio®^ 
the present where the sale took place before 
notice was received by the civil Court ^ 
[6] Section 6 (3). Debt Relief Act 
the one which concerns ns here, ifl ^ 


terms; 
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Wbcn an application niUtlo under sub->-. (1) is n-au fi r. t) v f e t i t r i 

and when notice of iuch admission is given 0^ luduuteduess Act and not with 

0 th Courts concerned, proceeding., if ^.y, ..gainst Money-lenders Act. The Divisional Bench 

Sail be slaVej . 

*U... r.° iDeroitalicj/odl.Tbo Bench drew a d stinetion hnhvvnn» fu 


word there is that tlie stay is to operate from the 
date on which notice is given to the Courts. Notice 
Monot be said (o be given until it is actually 
handed oyer. The meaning of the Act in my 
judgment is that the stay is not to operate until 
the Courts receive the notice. It is not cnoimh 
to sign an order in the Debt Relief Court, That 
ia not giving. That is only making an order. 
The act of giving imports delivery of the object 
given. Accordingly, as the notice did not reach 
the civil Court before the sale, it cannot bo said 
that the civil Court was given notice of the stay. 
As the stay only operates from the date on 
which notice is given to the civil Courts, it is 
clear that the sale proceedings were valid on 
16-1.1940 when the sale was held. Accordlnply 
the i-ale must stand, and its confirmntion'on 
16-2.1942 was good. 

[7] I say that the conBrmation on lC. 2-1942 
was good because tbeir Lordships of the Privy 
Council have held that once a sale has taken 
place then it must be confirmed unless it can bo 
Mt aside under o. 21 , Br. 89, 90 or 9i. Civil P C 
If the matter cannot be brought under any of 
W039 rules then the sale cannot be set aside. 
The same principle applies in this case. The 
sale was good. The matter cannot be brought 
under o. 21 . Br. 89, 9o or 91. Therefore, the 
confirmation also was good : see 1939 n. L j 
283'^ at pp, 285-289. 

t8j The next question relates to the applica- 
bon for instalments under 8. ll, C. P. Money, 
lenders Act The question there is whether 
^ 11 applies after the stage of final decree. 
Kehance was placed for the appellant on a Pull 
Uench decision in i. l. r. (1941) Nag m* which 
overruled i.L R. (1942) Nag. 857 .® The lower 
Court bad relied on a Division Bench case in 
1942 N. L. J. 150. The Division Bench in that 
case to a certain extent followed l. l. r. (1942) 

Kag. 367,® and the argument for the learned 
oounsel for the appellant was that inasmuch ns 
I- L. R. (1942) Nag. 857'' had been overruled 
It follows that 1942 N. L. J. 1506 was also 
unphedly overruled. With that I do not agree. 

/.« »357® as also i. l. r. 
(1944) Nag. CCS which overruled it, were 
concerned with preliminary decrees. What 
Uie Pull Bench held was that a preliminary 
decree, whether for sale or for foreclosure, is a 
debt Within the meaning of s. 2 (d), Relief of 
Indebtedness Act. Not only did the decision 
relate to preliminary decrees but it was concerned 


relied was concerned wifh the final decree and 
related to the Money-leuder.s Act, Tho Division 
Bench drew a distinction between the position 
before final decree and th-at after it and held : 

‘Once this is done (Hint U once a finid decive 
passedi tlio (letreo ce.iscs to be a dn^reo for payment of 
a sum 01 money, or for payment of an aniOLiiii. found 
duo. It dues not matter in tlio lea-t hnw mncli duo 
or w-ig not due once tlio finul decree is pos-od bocuuso 
lh:.t dpcres directs tbo sale of piopcty and is no more 
a money decree than a de:ro.' tor .pMiric rcrformanco 
which orders the vendor to sell the suit projiTty h> tl.e 
veiid.c. It iscirarlyimposdbicto mukc a decivo which 
rtirect-i itih of a titid or liojso piuablc in instalments 
becuuse there U uoihiu^ to be p-ud.” 

For that reason the Division Bench held that 
3. 11, C. P. ^Money.lenders Act hag no 
application once a final decree for salo on a 
mortgage has been passed. That decision has 
not been overruled, nor is tha-e an> thing in the 
I uli Bench decision to indicate that this reasoning 
19 unsound. In any event. I am bound by it. and 
having been a party to it. I agree with its 
correctness. Following that decision I hold that 
the Money-lenders Act has no application to this 
case because the application under S. 11 was 
made not only after the preliminary decree but 
also after it had been partially executed by sale 

of tbo property. Tbo appeal fails and is dig. 
missed with costs. 

Appeal dismissed. 
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Ml. Nagi and another, Defendants 3 1— 
Applicants v. Damodhar Jagobaji Tidke and 
others, Plaintiffs and others, Defendants 1 it-2 
— A'o«./ipp//canr,?. 

Civil Bevn. No. 4oG of 1945. Decided on 19-1M94C 

2nd C1EIS3. Nagpm- 

(a) C.vil P.'c. (1908), O. 2. R. 3 - Suit for spe¬ 
cific performance of agreement for sale of land — 
Grangers claiming independent title, are not proper 
parties—Specilic Relief Act (1877), S. 27. 

Siwpe of a suit for specific performance of an agree- 
meat for sale of land coupled with a prayer tor posses¬ 
sion cannot be enlarged ond the suit turned elso into ii 

I A "P independent 

title to the land, the subject-matter of the contract of 

sale are not proper parties to the suit lor speciQo per¬ 
formance. The plamiifid after perfecting their title by 
obtaining specific perforiDance against the esecutanls of 
the agreement would bo in a position to hrin-’ a fresh 
suit against anybody who stood in tho way of obtaining 
possession. (1834) -10 E. R. 848 and (1860) 2 Cb. 164 

IS -w : 5 A. I. B. 1918 iiad. G81 (F, B.) 

and 32 A. I. R. 194-5 Cal. 335. Ref. (I'ara 5] 

^Annotation; (’44-Coui.) C. P. C, 0.2. E. 8. N. 8. 

llS-Jurisdiction. ques- 
(1908° a " - Civil P, C. 
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in this suit for specific performance. Theleamei 
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If in a suit for specific performance it is not open to 
join Ollier causes of action and the Court joins, then the 
iiction of the Judge is clearly without jurisdiction, and 
bis decision is open to revision. [1‘ara 4] 

Annotation : (’44-CorD.) G. P. C., 0. 2, It. 3, N. 7. 
Cfl'cs referred 

1. (1>':54) 40 E. R. B46 : o L. J.Ch. (N.S) 321. Tasker 
V. Small. 

2. (I.S20) Jac. 400, Jlole v. Smith. 

3. (1866) 2 Cli. 164, Dp Ilogbton v. Money. 

d. (VU) 0 Bi>m. 177, Luckumsey Ooketda T. Tazulla 
Kajsiimhhov. 

5. (’17) 40 Mad. 36-3 : 5 A. I. R. 1018 Mad, 631 : 40 
I. C, 429 (F, B.), Rangayya Rcddi v. Subrainaniya 
Ayyar. 

6. (’45) 32 A. I. R. 1945 Cal, 355, Prcin Sukh v. Habib 
rilab. 

J'. P. Deo — for Applicants. 

S. U. I.Iawjrrdkar — for Non-Applicants. 

Order. — This is an application for revision 
of the OL'dc-r and the findings given on 25.9-1045 
by Mr. S. G. Okc, Second Civil Judge (class III, 
Kagpur, in civil Suit No. 183 a of 1040. The facts 
of the case are that defendants i and 2 (non-ap. 
plicants 5 and cl executed an agreement of sale 
of their house in favour of plaintiffs (non-ap¬ 
plicants 1 to 4) on 17-7.1941. In that agreement 
it was provided that the sale-deed would he 
executed within the time mentioned in it and 
that if it was not possible to do so, the time 
would be extended. It was also provided that if 
any objection was raised on behalf of Balaji 
Dumnaji Koshti defendants 1 and 2 would be 
resi'ODsible. There were other provisions for 
damages in case of breach. 

[ 2 ] Defendants 1 and 2 having failed to im¬ 
plement this agreement, the present suit was 
launched for specific performance against them. 
In addition to the relief of the specific perfor- 
inance the plaintiffs claimed possession of the 
house and in the an ay of tlie defendants were 
included the two widows of Balaji Koshti and 
possession was also sought against them. It is 
necessary to examine the pleadings a little 
closely at this stage. In para, l (b) of the plaint 

W’ ftn amendment it was said : 

Iho entii'^ house, of whi-jb the house in suit forms 

Eastern portion bc-lnncs to Banaji (s\c.) son of Dnmnya 

Kosbti. HtUf of the Western half portion thereof was 

in po-sesuoD of IkUji. t!ie husband of defendants 3 

iind 4 and tbe Lnstern half was in possession of 

winaji. Afror the death of Banaji 14 years ago, Balaji’s 

(MC.; portion of the house, which is'now in dispute, 

was inbented by bis daughter defendant 1 and she has 

ueen m possession thereof till tbe date of cause of 
action. 

It was al3o stated in the plaint "Neither Balaji 
nor defendants 3 and 4 were in possession of tho 
bouse in suit and never acquired any title to it 
by adverse possession.” 

[3] Defendants 3 and 4 (applicants before me) 
claimed to be discharged from the suit on the 
ground that they were not necessary parties and 
further that they could not properly be joined 


trial Judge held that possession was only a con¬ 
sequential relief and as tbe plaintiffs bad alleged 
collusion between defendants 1 and 2 on the 
one band and defendants 3 and 4 on tbe other 
it was permissible to join defendants 3 and 4 as 
defendants in the suit under 0 . 2 , R. 3, Civil P. 0, 

[4] Against this order the present revision 
application is filed. Learned counsel for the non. 
applicants raised a preliminary objection that 
revision does not lie because no question ol 
jurisdiction is involved. Clearly enough if in a 
suit for specific performance it is not open io 
join other causes of action, then tbe action o! 
the learned trial Judge was clearly withoni 
jurisdiction. As I shall show presently tbe learn, 
ed Judge’s view of the law was erroneous. 

[5] It has been laid down by tbe Chancery 
Court in (1834) 40 E. R. 843* that in a suit for a 
specific i)erformancG it is not permissible to join 
people who are strangers and whose claim has 
to be investigated apart from the agreement m 
which specific performance is sought to he 
claimed. I refer to the following passage from 

thejudgmentof the Loud Chancellor Cottenham. 

"It is not disputed that, generally, to a bill wr • 
specific performance of a contract of sale, the 
the contract only are the proper parties; and, when 
ground of the juri’diction of Courts of Equity in sm 
of that kind is considered it could not l 

otherwise. Tho Court assumes jurisdiction ^ 
cases, because .a Court of law, giving damages only 
tbe iion-performance of tbe contract ^ 

not afford an adequate remedy. Bui, in _ 

as at law. the contract constitutes the an“ ^ 
lates the liabilities of the parties; and the object ® . 

proceedings is to place the party complaining 
as possible in tbe same situation as the defeno* 
agreed that he should be placed in. It 
persons, strangers to the contract, and, 
neither entitled to the right, nor subject tothe li 
which arise out of it. are as much *** jdj 

cceding to enforce tbe execution of it ns they „ 
proceeding to recover damages for the breac 

It was also said in a later portion of tbs ^aiD® 
judgment: 

■Tn (1820) lac. 4902 at p. 494, Lord says 

wbenabillisfiledforaepecific performance it s - 
bo mixed up with a prayer lorreliefagainstotne 

claiming an interest in the estate. 

gretied that this opinion will prevent the pat , 
having tbe question between them so effective y ^ 
as it might otherwise have been ; but I canno, 
an inconvenience in a particular case, , _jth tb* 
eecding wbicb I consider to be iocousistent 
rules of pleading, and which, if recognised, “‘'j.j.-gijl 
to much dlfliculty and confusion in the proce 
tbe Court." (p. 851). i jjj 

The case in (1834) 40 E. R. 848* was wIloff» 
subsequent cases and in ( 1866 ) 2 oh. 16 

p. 170 Turner, L. J. observed : , « p 849* 

“Here again his ewe is met by (1834) 40 ■ 

in which case it was distinctly laid down tna . 
chaser cannot, before bis contract is carried m 
enforce against strangers to the contract eqniti» 
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mg to the property, a rule wliiob. as it seems to mo. is 

^L T u , this 

Court might be wiled upon to adjudicate upon yues- 

i.« L ""'r' appear chut 

These cases have been appraved and applied in 
India m connection with s. 27 , Specific Relief 
Act m a large number of cases. A few of them 
are Cited here for reference: 6 Bom.lTT.^iOuad. 

365“ and A. I. R. 1945 cal. 355.'^ In the Calcutta 
case it was said : 

“The necessary parlies in a suit for specific ncr- 

* ®®^tract for sale are the parties to the 

contract, or if they are dead tbeir legal represeniaiives. 
as also a person who had purchased the property from 
the vendor after the contract. He is a necessary party 
as be would be affected, if be is volunteer, or if a pur¬ 
chaser for value, had purchased with notice of ilie 
contract. A person who claimed adversely to the vendor 
IS. however, not a necessary party. Where the property 
.tanda in the name of a person other than the vendor, 
and the suit for specific performance is brought by the 
purchaser, that person may be joined as a defendant 
ns a proper party on an allegation that be is the 
benamidar of the vendor but if be appears and contends 
that he is not the benamidar of tbo vendor the proper 
procedure would be to discharge him from the suit, 
leaving it to the plaintifl in the suit for specific p-r- 
formanco to instituto a suit against him after ho had 
got tho conveyance in eseeution of the decree for 
specihc performance against bis vendor. This is on the 
principle that the scope of a suit for specific performance 
01 a contract for .sale ought not to be enlarged and iho 
-uit turned also into a title suit between oi.e of either 

SM,. 

I respectfully follow these cas^s and hold in the 
present case that since defendants 3 and 4 (ap. 
plicants here) have set up an independent title 
the proper course for tbo learned trial Judge 
was to order that they bo discharged. Tbo plain, 
tiffs after perfecting their title by obtaining spo- 
cifie performance against the exocutants of tlie 
agreement would be in a position to bring a 
fresh suit against anybody who stood in the way 
of obtaining possession. At the present time it 
18 not possible in this suit to investigate the title 
which defendants 3 and 4 ace setting up. Such a 
cause^ of action cannot be joined in a suit for 
opecific performance of contract, 

[6] Tho result is that this application for 
revision succeeds. Tho lower Conn is directed to 
discharge Mt. Nagi and Mt. Maina (defendants 
8 and 4). Non applicants l to 4 will bear the 
costs of this revision as incurred by tho appli. 
cants. Non-applicants 5 and G will bear their 
own costs. Pleader's fee Rs. 26 . 

Revision allowed. 
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Padhye J. 

Ml KuUamU wfo Abdul Karim Khan — 
Applicant v. Moha7nmad Abdul Salar s(o 
Abdul Ilaq and another—KomApplicanls. 

Civ'il Revn. No. 51 of 1915, Decided on 9tb Septem¬ 
ber 1946, from order of Diit. Judge, Nagpur, D/- 25tlj 
November 1944. 

(a) Charitable and Religious Trusts Act fl920) 

S. 1—Applicability to wakfs, '* 

The Act applies to all trusts created tor public pur¬ 
poses of a charitable or religious natiiic without any 
( istinclioD of caste or creed of the author of tbo trust, 
Ihe Act is one of the enaetineuts .saved by 8.12. 
iIu>*almaQ Wukf Act uml applies to trusts by MusHmsj 
lau) di$cusuil, [Tara 8J 

(b) Charitable and Religious Trusts Act (1920). 
S. 3_Denial of trust. 

Jurisdiction to entertain application uoder S, 3 is not 
oustc'd by mere denial of trust or setting up an adverse 
title by non-upplicaut t 31 A. I. R. 1914 Nag. 190. Foil, 

[Para 10} 

(c) Charitable and Religious Trusts Act (1920). 
S. 3 — Public trust. 

A grant does not cease to be a public grant merely 
because a care-taker of the property nuiuiains himself 
out of tbo income of the grant. [Para 11] 

The mere fact that the milau-nlli was maintaining 
niQisolt out of tho income of the property granted does 
not make tho gnaut a private or a conditional one. 

[Para 18] 

(d) Charitable and Religious Trusts Act (1920), 

3—Public grant, if can become private. * 

A grant wbich is initially a public grant by tho 
founder cannot be turned into a private grant merely 
by ibo wrongful acts of tbo care-takers or mu'awallis. 

[Para 19] 

(c) Charitable and Religious Trusts Act (1920), 

J—Nature and purpose of grant. 

The Court has to look to the original grant to dotet- 
roinc Us uatiire and purpose; subsequent evonis and 
actions or inactions of individuals or of the (.'ommunity 
cannot change the nature and purpose of ilio ori^’inal 

[Para -20] 

(0 Charitable and Religious Trusts Act (1920), 
o, 5—Nature of inquiry. 

The inquiry under the Act is of a summary nature. 

[Para 21] 

(g) Mahomedan law-Wakf-Imam Bara. 

Imam Dara unlik.a mosque or Idgih is an apart- 
ment in 11 priv-ito hou-e or biilding ict upirt like a 

private cliap'jl for religious purposes. [Para 17] 

Crtscs rejerred 

‘i 0 k- '■ .'*• 0“'"' 225: m 

1. U 7JJ([.b ),Shabbir llusain v. Asliiq Husain. 

I'= '^2 A. I. R. 1945 

Hussein v. Ool- 

lector of Lroicb and PaDcliruahals. 

Q«imilobammad 

4. (’27) 14 A. r. R. 1927 Pat. 169 : 101 1. 0. 207 AU 
Sfahomed v. Cjllector of Bbagalpur. ’ 
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5. Cijni 5-i All. 1(^7 : 17 A. I. R. 19:50 All. 81; IIS I. C, 
717, Nil Klj;',n v Wmi'i All. 

6. (Uli I. L R. (I'lll) N.g. 77.): HI A l.R. 191i N’ag. 

190 : I. C. -57, Kiihr;ii'i v Sliiilx-r iti. 

7. rso) 17 A. I. R. l'j;;o O.iHi. :;•> : 1->IJ I. C. 828, 
WajiliutMin Asliruf v MurtiZi A'^lini. 

8. (’2s> 7 IM. )'2(5 : 1.-, A I R li'2^ I'at, .111 : 116 
I. G. .^'i'), All /^iiiiiin V. M ili.irtifd Akiinr Ali Klian. 

9. I’iHK) 1. L. R. iRiHs) All. 1 : A. 1 K 19;i7 All. 
78(i; 172 1 (: 9-l'i. I’laiap Siti^rli v. Rnjnafli D-x-. 

10. (’:5:’ii 20 N. I,. R, KiO : zd A. I R Nag. 11-5 : 
Mil 1. C >“2, A/ziul’iin V llmurati''•lull 

11. {'Km 1.7 Lick. 1 : 27 A I. 1:. Knd l>. C. 7 : ILK. 
(lO lOiKar. I*.C 2 .) : 07 I A. 1 : Is.) 1. C. 30-5 {P C.), 
Eliiigwan Din v. fiir Ilar-liKro ni. 

12. ("27) 21 N. L. R. 1:11 A I. R. 1021 P, C. 109 : 
01 Cal 416 : r,l I A. 102 : 80 I. C. GRj iP-C ). Mubo* 
med Eazji v. Vndga' Hussain. 

13. ('16) i:5 ChI. liiH.'. : 3 A I. R. 19lC P C. 132 : 43 
I. A. 127 : H'i I G. 30 (1*. C.), MuLoaicd ISQiail Anfi 
V. Ahmed Mi'olla Dawood. 


Dr. D. ll’. KalhiiUn and Imdad AH — 

for Applicant. 

A/. 1’. Shanf and .1. .'l/iiimt? — 

for Non .Applicuuts 1 and 2, respectively. 

OriJer. — Against the order passed by 
Dislri^jt Judge,Naspur,under S. 5 (6) Charitable 
and Religious Tiiists Act (14 [xiv] of 1020 ), 
Mt. Kulsumbi bus filed this revision petition. 

[2) The proceedings before the District Judge 
were started on an application under S. 3 of the 
afores'iid Act by one Kazi Md. Abilul Sattar 
(hereinafter called the non-applicant) against 
three persons viz., Mt. Kulsumbi, the daughter 
and Mt Hasmatbi, the widow of Sk. Isinuil, and 
one another who was the transfeive from them, 
and who was subseiiuontly discharged. Of tbe 
remaining two, Mt. Kulsambi (the applicant in 
this revision) was the only contesting p.arty, the 
other Hiism.atbi bad practically joined bands 
with Kuzi Md. Abdul Sattar and is not aggrieved 
by tbe order of tbe lower Court. 

[3] Kazi Md. Ahdul Sattar’s case is that tbero 
is an ancient ‘Idgab’ in mouza Chankbeda 
which is now a pirt of Nag[>ur city built by the 
Muslim community and is used by tbe said com. 
munity for oll'enng two ‘Id’ prayers annually. 
It is thus a public religious institution for the 
use of tbe Muslim public of Nagpur. The pro. 
perty described in sch, A to the application con- 
BisUng of maufi sarkari land Nos 65 and 67 
total area 1.36 acres with Idgah building and 
two houses thereon is according to him a trust 
proiierty for the upkeep and iiiaintr-nance of the 
Baid Idgab and is held by Mt. Kulsambi and 
Mt. Hasmatbi as trustees. Kazi Md. Abdul 
fiattar claims to be interested in this Idgab as 
Pesb Imam (which position is not disputed be¬ 
fore me) and be therefore moved the District 
Judge for passing an order calling upon tbe said 
trustees to furnish particulars and accounts of 
the trust property 

(43 The learned District Judge, appeared on 


the materials placed before him to he satisfied 
primn facie that the property to which tbe 
applicaf.ion related was a trust properly aoi 
Khzi Md, Abtiul Sattar was interepted in it 
Notices were accordingly issued to the opposite 
pit'iy, and Mr.. Kulsambi who was tbe only con¬ 
testing [larty, fil-d a written statement denying 
the trust and chiming the Idgab and the pro¬ 
perty as the private property belonging to bet 
predecesso's. Accoiding to her the Idgab was 
Con-<triicted by one Oholashah Fakir, her prt- 
de'-essor.in-tiile who was its proprietor anl tbftt 
the other pi*n(ierty described in the schedule was 
not the trivt property for the benefit of tbc 
IdtiHl) bit tbe private property of BboUshsh, 
and ibe rwo hoii'es now sfanding were con¬ 
struct d by her father, Sk. Ismail, out of bis 
own pr-vate funds She bow'ever admitted that 
annual ‘Id’ prayers are oOered in this Idgab 
and that Ihn rcoial collections from tbe fields 
whicfi are maufi are utilized for tbe upkeep 
and white washing of the Idgab. She daime to 
have inherited this entire property OD the death 
of her father Sk. Ismail on 24th October 1934. 

[ft] (A) Thu following gen^a'ogical trees ew 
useful to understand at a glance the cnDoectiOD 
between Rholasbab Fakir and Mt Kulsambi. 


(I) Bhola Shah Fakir (d. about 1833*34) 

Sk. MpxkbuT (d. about 1878) 
i (Miikbul’e widow who died in 1914)' 


=Bayabi (Mnkbul 

(ii) 


X 


Bayabi. Y (siitGr)=Inavatali Z {sister)—Sk. Tertl* 

{d. 1611-05) I 

I Sk. Ismail (d- 


Mir Md. All. 


s Hasmatbi 
Mt. Kulsambi. 


(B) Tbo following are the private transf®^ 
the profierty now claimed to be a trust propeW' 
(i) Gilt by Mt. Bayabi in favour of J 
hereijiter’si son of the entire property by 
tered gift deed dated 18th April 1892 (Ex- N A. ’ 
til) Gift of l/4tb part of that property W ^ 
Md. Ali son of Inayatali in favour of Bay® 
by a regisKred gift deed dated 2 lst 3“^^ ^ J 
(Ex. N. A-S); (iii) A will executed by Mt. 
on 2ud October 1914 in respect of the 
gifted in her favour ; (iv) Gift deed 
Sk- Ismail in favour of her daughter Mt- 
sambi on ist February 1934 relating to boo 
(which are most probably tbe two houses ® 
tioned in sch. A .to the application). , 

(C» Tbe mmifi field was originally ^ 
and its number was 21 and area 9.14 acres ^ 
Ex. N. A-S). It appears that a part of this ® . 
was acquired under the Land Acquisiti^ 
prior to 1892. In the settlement of 1898 tbs 
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Acquired area out of field no. 21 was qiveii four 
naml ers. viz. 29 / 1 , 66. 57 and GG with a total 
area of 7.80 acres. In 1903-03 proceedings were 
Btaned for acquisition of 6.60 acres out of tbo 
aforesaid area for public purposes and the land 
was acjuired and compensation paid in 1912 
(vide Ex N. A-16). Thus, what is now left out 
of the original field No. 21 is only i.sc acres and 
in the settlement of 1911 the numbers and area 
are given as under : no. C5 O.li acres, no. G7 
1.25 acres. This is now the land which is said 
to bo the trust property. The Idgah stands on 
No. G5 and the two houses described in tbo sche. 
dule stand on No. 67. 

[6] After due inquiry the learned District 
Judge recorded relevant finding in para. 7 of his 
order in these words : 

“Fmm the evidence referred to above I aui of opinion 
that the land flttacbed to the Idgih is not tlie private 
properly of respondent 1 (Mt. KuBaintl). It is iikclv 
that out of the cumrensation received bv Mt. Bayabi 
Bome buildincs on kbasrn Nos f.3 and 67 were con- 
Biructed for tbo benefit of the Idgab. 1 do not believe 
the evidence that Sk. Ismail spent any niooev of his 
own on the con-triic'ion of these buildin-'s The evU 
dence however discloses that Mt. Bayabi and Sk. Ismail 
claimed some i-ort of interest in the land and Iboiight 
that they could lawfully appropriate a part of the in- 
couio for their maintenance. My finding on issue C is 
therefore that the property specified in Sch. A to the 
petition belongs to the Idgah and respondeat 1 is a 
trustee-of that properly, but it appears that she Ins 
Bomo imerest in the properly.” 

[7] The last portion of the paragraph which 
conteina the finding is vaguo and it is this 
vagueness which has given ri.s 0 to several argu¬ 
ments and obliged mo to go into the merits of 
the cose. 

[8l This revision has been very ably and 
exhaustively argued on both sides. Dr. Kathaley 
for Mt, Kulsambi has attached tho jurisdiction 
of tbo learned District Judge to decide the 
matter on sovoral grounds. His first ground is 
that in view of the Muslim Wakf Act (act 42 
[XLil) of 1928), which was a special Act only 
for the Muslim community, the general Act, u 
(XIV] of i9-'0 ceased to apply to trusts, by Mus. 
urns and the District Judge bad therefore no 
jurisdiction to entertain and decide the applica¬ 
tion under Act U fxiv] of 1920. In my opinion 
the objection is not sound. Tho preamble to Act 
14 [Xiv] of 1920 which is unamended to date 
makes it quite clear that the Act applies to all 
itrusts created for public purposes of a charitable 
and religious nature without any distinction of 
the caste or creed of tbo author of the trust. 
Tbo Musaalman Wakf Act (Act 42 fXLii] of 1923) 

|On the other band by its s. 12 expressly saves 
all enactments for the time being in force in 
Britieb India providing for the control and 
supervision of religious and charitable endow, 
iments, and Act 14 [xivl of 1920 is surely one of 


the enactments thus saved. In i lucIc. 420 ' thi 
Full Bench consisting of three eminent Judge; 
of whom two wtre themselves Mnsiilmans liavr 
pointed out tbo distinction between the afore.-snid 
two Acts find the different sjiijerea of tlicir appli. 
cation. It is clear from the cln.^e shuly of the 
two .Vets that one is not a suhstitiiiu' for the 
other and further that Act 42 [.XLii] of I92c 
could not in any event arply to the present case' 
This Act. as the preamble show?, makes a provi. 
SiOn for the better management of the wakf 
property only. Wakf for the r'ln-pOcea of this 
Act is defined in s. 2 (e) ns a permnn.-nt dedica. 
tiOD by a person professing the Mussulman faith. 
It would appear from the history of the cram 
of the property in question tlmt that wn.s granted 
in 1818 by the Resident, a British Officer, and 
this is obviously not a grant by one proftssiu" 
the Mussalman faith. Act 42 fXLiil of 1923 does 
not provide for any inquiry into the existence 
or otherwise of the wakf or grant and the Acd 
would obviously cease to apply tho moment the 
wakf is itself denbd as was denied in tho pre- 
sent case by Mt. Ivulsambi ; vi,k l. L. B (I9.J5) 
Bom. 257.- 

[ 9 ] Ill 7 Luck. GOl^ Out of tbo three Icarnc'd 
Judges two DO doubt took the view that the 
Mussalman VVakf Act of 192 J does not deprive 
tho District Judge from taking proceedings when 
the alleged wakf is not admitted or is doniel 
but tho learned Judge, SbriVastava J. took a 
contrary view and he was supported in his viev/ 
by the decisions in a. l. E. 1027 rat. 1 .^ 9 * and 5 '- 

ALL. 167.^ 

(lOl Besides tbo aforesaid two Act.s special 
Acts have been enacted in the Province of 
Bengal (Bengal .\ct I3 Ixiiil of 1934 ), in the 
Province of tho I'nited Provinces (Tho United 
Provinces Muslim Wakf Act, 1936, further 
amended by Act 11 fxi) of 1937) and in the 
Province of Bombay (Act 18 fxviiil of 1935 ). 

()f these local Acts only tho Bengal Act over¬ 
rides the Charitable and Roligiou.s Trusts Act 
14 fXIV] of 1920). In I. L. B. (1914) Nag. 
775, which arose out of proceedings between the 
Muslim parties and in relation to a grant at¬ 
tached to a mosque in Nagpur, the learned 
Judge, Sen J., observed : 

“The provisions im-ler tbo CharilablD imd EoHcIoif 

\\fthf Act of 192.3. rho jurisdiction of tbo District 
Judge to enlertain nn application under .S. 3, Cbaritabb 
and Religion? frusts Act is not ousted by the mere 
dental of trust by tbo non*applicant or by his pnttiD" up 

MusiulmaD Wakf Act 

I respectfully agree with Sen J. and hold that 
the District Judge acted within his jurisdiction 
in entertaining and deciding the application 
under Act 14 [xivl of 1920 . 
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[ 11 ] Di', Katbalay further urged that even on 
the finding reached by the learned District Judge, 
the jurisdiction under Act 11 [Xiv] of 1920 was 
not attracted. According to him, this Act has no 
application when the grant is not wholly for a 
public purpose of a charitable and religious 
nature and according to the District Judge it 
was not so as he found that Mt. Kulsanibi bad 
.sonic interest in the jiroperty. Reliance is placed 
for ibis proposition on l Luck. <129^ and also on 
.\.l,r!.lj30 0udb32.‘ DetoroesaniiDing these cases 
lot us see what the learned District Judge really 
meant by those particular words vaguely used. 
According to the learned District Judge the pro- 
nerty in suit was granted to the Idgah which 
was not a private institution and it was granted 
tor the repairs and upkeep of the said Idgah. It 
is a connnoi] knowledge that Sadhus and l-'akirs 
are always attached to a Hindu and Muslim 
public institution of a charitable or religious 
nature respectively. They manage tho property 
nttacbed to that institution and out of (lie income 
thereof inaiutain the institutionand also maintain 
■themselves. As care-takers of the institution, 
they are not paid any fixed salary but are 
allowed toiuaiutain themselves out of theincome 
of the institution for the services they render. 
That is the only interest which a care-taker has 
and that is what in my opinion was indicated 
by tho learned District Judge in para. 7 of his 
Order. Iho maintenance of the care-taker of a 
charitablo or religious institution is, in my opi¬ 
nion. a legitimate expenditure in the interest of 
the institution itself. On p. nr, of 'Principles of 
-Alahomcdan Law’ by the late Kir Dinshaw Mulla 
'I'dn. 12) the author has mentioned some*of the 
objects which are recognized by the Mahomedan 
Law as religious, pious or charitablo objects. 
Tho list includes mostiues and provision for 
Imams to conduct worship therein, provision 
for Professors in Colleges and even provision for 
camels and d'da:d for religious processions 
during Muharrnm : vide 7 Pat. 42 r,.^ It cannot 
therefore be said that because the care-taker 
maintains himself or herself out of the income of 
the grant, that tho grant ceases to be a public 
grant for charitable and religious purposes as 
contemplakd by Act it [xiv] of 1920. 

[12] In 4 Luck. 429,^ lliG particular wakf was by 
a Mussalman providing for the maintenance of 
bis kindred, dependants and servants, who were 
m fact the primary and immediate objects of the 
bounty under the wakf and the question was 
whether that wakf was for public purposes so as 
to come within the scope of Act 14 [xiv] of 1920. 
Their Lordships held that the words public 
purpose in s. 3 of the Act should not be inter¬ 
preted in such a sense as to allow a trust which 
is created or exists (or a public purpose in its 


substance and essence though supplemented by 
an illusory or wholly trifling provision, the 
purpose of which may not be public or may be 
even private, to be taken out of the provisions 
of the Act of 1920. The real substance of the 
trust and the primary intention of the creator of 
trust must be looked at in every case. It would 
appear from wbat follows that when this grant 
was made by the Resident in 1818 it was wholly 
for public purposes and the maintenance of the 
Fakir family attached to the Idgah was one of the 
items of necessary expenses for carrying out the 
object of the grant. The finding in A. I. R. 1930 
oudb 32’ that the property was not a wakf pro* 
petty was reached on the evidence in that case. 
It was held that there was no dedication of the 
property which on the other hand was always 
held and enjoyed in private ownership. The 
following observations of their Lordships are 
very material: 

' However, there is do sulTicient evidence in this caje 
to justify the finding that tho property in dispote i® 
anyhow dedicated as wakf. The property in dispcle 
never treated by the parties or their ancestora as waM 
property. On the contrary the evidence on the r^fi 
shows that it was always treated by them as private 
property. The uiere fact that the property was set ap^ 
for ineeting the expenses of thcDargah would nolnaW 
it wakf property when the right to assume prasession 
and divide it according to the ancestral shares was 
reserved in the agreements in question." 

[13] The Full Bench case in 4 Luck. 499^ 
considered by the learned Judges of the AllahaW 
High Court in the case reported in I.L.R- 
ALL. i'-* and at pp. 5 and 6 their Lordsbiis 
observed : 

‘‘Tlio Tuil Bench must therefore bo taken to 
that the Act applies only to cases where the bnlkot 

income is allotted for public purposes, leaving o'ito 
subitaut'al (I think it should be unsubstantial) aoot® 
which may either be illusory or trifling." 

In the game case Ganga Xath J. observed « 
page 10 : ^ 

"In the present case there is no doubt 
primary intention of the testator was to . 
endowment, with the help of tho income of 
chhetra and a dispensary would’bc establisbci and 
and medicines supplied free to the needy 4°“ . 
deserving. Only a small part of the income *** 
apart for religious purposes, namely the 
of the temple. The insignificant snm of Bs- T 
allotted to the widow for her life only as her jj^ 
ance allowance, which was to lapse to charity 
death. The other sum of Rs. 12 was also for reJip ^ 
purposes, namely to meet the expenses of a 
‘Dariya-nath,’ which is not suggested A«4 

private temple. \Ve see no reason to hold that * ^ 

of 1920 is not applicable to this trust merely ^ _ 
small sum was reserved for those purposes whica 
not be strictly public purposes.” ^ 

[14] It 13 necessary at this stage to look to 
history of the present grant. This ^ 
appears from the earliest available 

Ex. N. A. 5, order of the Settlement 
Nagpur, dated 22-12-1858 A. D., was mad® 
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about the year 1818. There was at that time an 
Idgah somewhere near the Sitabuldi Fort and 
Bholashab Fakir was in charge of it. For military 
purposeSi the land with the Idgah was taken over by 
the then Resident and in lieu of that Bapumiya’s 
Badi (held No. 21) in mouza Hansapuri which 
had then possibly lapsed to Government and 
as. 2500 were given for construction and main, 
tenanceofthe Idgah’. The Idgah was accordingly 
^Obstructed over a part of that plot and the 
Muslim community thereafter began to hold Id’ 
prayers in that Idgah. The land was given 
maufi’ and still continues to be maufi’. It is 
also clear from that document that the land 
near the Sitabuldi Fort was also Maud and that 
the land granted in lieu of it was specially 
assigned for the ‘urus’ (festivity) of the Muslim 
community. I am told that ‘urus’ (festivities) 
are held on the occasion of Td' prayers. It is 
absolutely clear from this document that the 
grant made in 1813 was a public grant for 
charitable and religious purposes in the interest 
of the Muslim community and not a private 
grant to Bholashab Fakir. It is not disputed 
before me that this Idgah is used by the Muslim 
community of Nagpur for offering ’Id’ prayers 
annually. It is further clear from ex. x a 6 
(the order of the Settlement Onieer dated 
19-10-1806) that the maufi was for the repairs 
and cleaning (upkeep) of the Idgah and it was 
only on that ground that viaufi was recommend- 
od to be continued. It further appears from 
Ex. N. A. 8 that this maufi was sanctioned by 
the Government of India in 1896. In Kx, N. A. lo 
(jamabandi of 1890-91) that Idgah is shown as 
standing on a portion of this plot which was 
given NO. 57 in that settlement. In the settle¬ 
ment of 1914.15 {vide Ex. A.3 and Ex. N, a. ig) 
this property is recorded in the name of Idgah 
through wahitoaldai' Sic. Ismail and in Ex. a -1 
and Ex. 6 the name of Mt, Hayabi is shown as 
mhiwatdar of the Idgub. It is thus quite clear 
that the land was granted for Idgah. Even in 
the private documents dealing with this property 
there 13 o dear mention of the Idgah and of the 
liability to maintain it out of the income of that 
property {vide Ex. N. A. 4). 

Cl6] There is no doubt that in the sottlemont 
papers of isoo ai and in other documents ‘Idgah’ 
ifl not specifically mentioned and the maufi field 
18 recorded in the name of Sk. Makbul son of 
Bholashab Fakir. This is however not in any 
way inconsistent with the existence of grant for 
Idgah, It is yet a moot point if a ‘mosque’ 
twhioh would include an Idgah) is a juristic 
l^rMn {vide Mulla’s Mahommedan Law p. i 89 ). 

It is not like a Hindu deity which is well 
Mcognised to be a juristic person. There is thus 
nothing unnatural in the property being recorded 


in tbo namoof the care-taker of the mosque or 
Idgah’. As observed in 29 N. L. it. ioo,*“ the 
description of a private person as owner in the 
record-of-rights does not imply that that person 
19 not a mutawalli. Anyway that was set right 
in the settlement of 1914 . 15 . 

[IG] It was correctly pointed out by their 
Lordshipsof the Privy Council in a case reported 
in 15 Luck 1,^^ that it is quite possible for a 
Hindu to have a private temple and though it 
is certainly possible that iu the course of years 
the temple should have been so dealt with as to 
become dedicated for the benefit of tbo Hindu 
public as a public temple, such a dedication 
requires to be proved. The dedication in such cases 
cannot necessarily be inferred from the mere fact 
that Hindus willing to worship have never been 
turned away or even that the deity has acquired 
considerable popularity among Hindus of the 
locality or among persons resorting to the annual 
mela. Worshippers arc naturally welcome at a 
private Hindu t'^mjde because of the offerings 
they bring and the repute they give to the idol; 
they do not have to bo turned away on the pain 
of forfeiture of the temple property as having 
become property belonging to the temple. There 
is however a wide difference between the 
conception of a Hindu temple and a mosque or 
Idgah . Muslim religion favours congregational 
prayers and this is specially true of two im¬ 
portant Id’prayers offered aunually. At p. 393 , 
Mahommedan Law by Syed Ammerali, Vol. 1 
(Edc. 4) it is pointed out that Idgah (which is 
also called Masallah') is a place where funeral 
prayers or the prayers of the two ‘Id’ are usually 
olfored. In such cases only the place where tbo 
congregation gather and tbo w’orsbip is performed 
13 governed by the rules governing a mosque. 
Bub a piece of ground may be siieeilically 
dedicated for tlio performance of public prayers 
and though there is no building thereon, if 
prayers have been babitually performed thereon, 
it is wakf and subject to tbo rules governing a 
mosque. It is further pointed out that oven if a 
man were to build a mosque inside Lis houso it 
shall bo deemed to be dedicated to public by the 
very fact that prayers are once offered by the 
public ond it is not necessary to prove express 
dedication. In the Fatwai-Kazi Khan, it is 
stated that 'the delivery of possession as regards 
a masjid is complcto when only ono person has 
prayed in it with ‘Azin’ and ’ikaraet’. The ‘Id’ 
prayers, as is well-known, are congregational 
prayers and there is abundant evidence in this 
case apart from the very admission of Mt. Kul- 
sambi that this particular ‘Idgah’ w.as built foe 
the benefit of the Musalman public and was as a 
fact used by the Miissalman public during all 
these years. There is thus no doubt that” the 
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gvauf; Di'iHe in iSic^ was a public craiit eliarit- 
able 1111(1 K'lif^ioiis nature itud Iho bacDed District 
Judge licifd iMtb jurisdiction in enli-riaiMirig 
and disposing (be applicatioii under ACl 11 iXlVj 
of 

[l7J nt-l>iiig on the dpcision of tlicir Lord- 
ships of ibe Pihv Council r -1 ortfd in 21 N L It. 

Dr KailuViiy comcndid that (he grant in 
question slumld nt bast 1(* corsinud as a coufli. 
tionai m so lat us ir. miiOs^su hihiliiy to 
utilize incHijiO Ironi the piopci ty grunt'd for 'he 
npliPi-p of Idguii’ and even siic!i «-ianis do not 
fall wiiliiii rho scope of Act ii (XiVJ oi 1920. 
Their Loidahips were dealing wnh a grant by a 
Hindu Iv'iju, ol Nagpur in favour of a royal 
pbjsicifin only so far as the land rovoime of a 
viilagt- for the lienelit of what appeared to be a 
private Imani B.ini of the [)h>?iti:in. Iinambara, 
unlike a rnosquo or Idgab is an apaitnient in a 
private hmijeoi building set iipait like a privalQ 
chapel for religious pui'iK'Ses. It is mti-uded for 
tbw use of the owner and tlio inciimbenfs of bis 
family though the public may be almitted with 
fcliG permission of the owecr ivide |)p 192 and 193 
of tbo Principles of Ma' omedun Law by Mulla). 
The only qu*-sii'>n before their Lo'dsbips was if 
the plaintiQ Mulicimnind R-'za sliould bo re¬ 
corded a- the full ic anna in'daisdar find miita- 
walli and their L'udships negatived this pi-a\or 
in view of the finding reached on tbo terms and 
conditions of the particular grant that it was 
not a wakf. 

fisj It has already been pointed out above 
that the grunt in this suit w'a-* n"t a grant 'sub- 


tbe care-takers or mntawallis. Indifference ot 
public towards charitable and religious public! 
grill.ts is quite proverbial and in this particular 
case tbo community does not appear to have 
taken iniich notice of the private transfi-rs 
because the Idgub was properly maintained, by 
whosoever it may he It is quite apparent to 
me, that Dbolasbab, Sk. Makbul and Mt. Bayabi 
Were mntawallis oi this Idgah and in that caps, 
city they managed the property. They never 
denied tbe trust except on One occasion to which 
rtfertneo would be made later and executed 
privato transfers under a mistaken notion of 
their legal powers The transferees and ulti. 
niiUely oven Mt Kiilsambi have however ad- 
milted tbo liuhiiily to maintain the Idgah. It is 
no doubi true that in the land acquisition pro- 
ceedin-gs Mt Buynbi and three other piersons 
represented themselves to be the owners of the 
C oO acres of the wukf property and received 
coinpeosation paid for the acquired property. 
This stilish act on tbo part of Mb Bayabi and 
others does not in my view change the nature 
of tbe gV'Dt at least in respect of the property 
i. 6. 1.36 acri-s which is now tbe only property 
loft unnCquirad. It is not necessary to e^itablish 
tho fact of dedication or tbe appointment of a 
particular person as a mutwalli, by direct evi- 
douce. There is voluminous evidence in 
case from which the necessary inference 0upf®<^ 
ing the findings of tbe leirned District Jndge 
can be dr.iwn. In Ex D.9 Mt. Kulsambi hM 
described herself as a mutwalli of the WS" 
and this admission is in itself sufficient to aop* 


conditional.’ It was out and out a public grant 
and the mere fact that tbe mutawalli was main¬ 
taining himself or herself out of the income of 
the pioporty granted does not make it a private 
grant or acnnditiimul gi-nnl. In fact a caro taker 
or a mutaw’alli i.s i ntnled to a rpa'Oriabl« ivum- 
Deration for tbe services rendered and ihe remu¬ 
neration can be fixed by the founder or by a 
Court. 

[19} Dr. KHthalay then attacked the finding 
of the District Judge on tho ground that there 
is no ovidencG of dedication and on the contrary 
tbe fact that the property passed from Bliolasbnh 
Fakir to his heirs and that it was dealt with as 
a private properly and was a sid ject of several 
private transfers without any protest from the 
Muslim community for over JOO years clearly 
establishes that that was a private grant. It is 
clear from what is already stated that a grant 
made in tbe interest of a f’ommunity and for 
the maintenance of an ‘Idgah’ essentially a 
jpublio institution cannot possibly be a private 
grant and if initially it was not a private grant 
by the founder, it cannot possibly be turned into 
a private grant merely by the wrongful acts of 


port the impugned finding. . 

[20] In the Privy Council case 
Cal. 1035’^ the original grant of 18G2 was by 
Government for tbe purpose of constriictiDS 
mosque for tho Sunni ilahomedan connDaQ'^ 
In 1S71 five members of that community 
additional site and dedicated it for tb® ^ 
purpose in 1S72. On this entire area the 
was constructed. The grant of 1S62 vested 
control and management of tbe mosque so 
in Randherias (Sunni Mibomedens of 
near Surat). Tbe dispute arose about ^ 
management of the mosque and tbe Court 
moved to (rame a scheme of raanagement ig ^ 
ing the right of man-igement vested in 
Randherias by tbe original grant of 1862 - 
Lordships observed that the transaotions^ , 
took place in 1671 and 1872 in no way au® ^ 
tbe original grant; the mosque of 

before a public mosque and any 
management to be framed should 

a provision that so long as circurostancea ^ 
vary a majority of the managing 
should be of Randherias. It is thus clear ^ 
Court has to look to the original grant lO 
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to determine its nature and purpose; suhsf'cjuent 
Bvems and actions or innctioiis of iudmdualsor 
of the community cannot change the nature and 
purpose of the original grant. 

[2i3 It is correctly pointed by the learned Dis. 
trict Judge that an inquiry under Act U fxiv] 
of 1920 is after all of a summary nature. Their 
Lordships of the Privy Council pointe 1 out m I 5 
Luck. P* that the decision under tlie Act of t9-20 
is a decision from which there is no apoeal; it is 
a decision in a summary proceeM ig which is not 
a suit and it is not made linal by any provi?»ioQ 
in the Act. It is open for the party aggrieve! by 
the order to 61e a suit impeachma the order or 
to raise the question by way of defence m a suit 
filed by the op^o^ite side. It is a well establi-jlied 
rule, though not a rule of law that the High 
Court is reluctant to interbre with the findiog 
of the lower Court when anoth^^r remedy is open 
to the aggrieved party I would have b eo very 
slow in this case to interfere with the finding of 
the learned lower Cmrt assuming I bad dis¬ 
agreed with it which I do not. I do by no means 
lay down that in no case in revision against the 
order passed under ACt U fSfV] of 1920 intai*. 
forence is permissible but in ray view the prt-sent 
case is not one which satisfies the requirements 
of S. 116, Civil P. C. and justifies interference in 
revision. 

[22) I do nob propose to deal with several 
other grounds raised in the revision pi'tition but 
not argued before me It is not necessary for 
the applicant in order to invoke the jurisdiction 
of the District Judge under Act 14 fxiv] of 1920 
to allege and prove mal-administration of the 
trust property. In view of the fact that I agree 
with the District Judge that the grant in question 
is a public grant of a charitable and religious 
nature and that the proceedings in the lower 
Court were with jurisdiction I dismiss this revi. 
fliOD with costs. Counsel’s fee Ks. 75 for applU 
cants and non.applicant 1 . 

G-B. Revision dismissed. 


A. I. R. (38) 1948 Nagpur 189 [C. N. 66.] 

Bose J. 

Ptayagdas SJiankerlal Maheshri and ano¬ 
ther — Decree-hol fers — Appellmts v. Mi. 
Indirahai wlo Vmnyakrao Uarharc — Judg- 
i rnentdehtor—Respondent. 

! Miso. Appeal No. 13.5 of 1944. Deoiiled on 29 10-1946, 
( from order of Diet. Judge, Wardha, D/- 4-4-1944. 

( (a) Civil P. C. (1903), 0. 21. Rr. 10 and 11 (j)- 

, Application for tranaier ol decree is not one for exe¬ 
cution. 

' An application which merely aski for transfer of the 
I decree to ano’ber Court, or for the eending of a certifi- 
f eate, cannot be said to comply with the req'iirem<»nt of 
I 0. 21, R. U (j) even If it says that the object ie to get 
^ properly attaobed hereafter by the other Court, Such 

I 


nppliralion ciinnot ho regarded n? an np|>lk'ni.inn for 
ox.Hj.iiion hut is only n -l. p in iiid of rxccuiion, fii 
onl'T chut ibe 0 b'r Court may fxcciito the liccrco 
oillier a fro=:h iipi)|icilioii for PxociUion or iii llio lea^Jt 
nn apolu-iliDn f ir nmo idinnot. is ncim-K-irv : Omnion of 
GrilU. .r, in ;^l A. I. U 1911 ai). A’o/ /,.// ; Case 
lawTcfirroi. (I’a.as 21, 23] 

Annotation : (‘( l.rom.) G. P. C., 0. 21 1! 10 N 8 
Pis. 3.uii4:0. ei.R. 11. N. 12. 

ibl Limit .tion Act {1908. Art. 182 (5) Execution 
applicanon detective materially Ap:qicauon lo*- 
amendment beyond time— (Via ntainabduy. 

Ohih'r. — As it is ft ruin of l^^lc'ico ib-tt fundiunontal 
am'oidtne'its should not bpa!io>vc«l when tbr m atter is 
beyond lime, no npidic (ion fi>r ani.'iirlnv’Ot of nn ap- 
pliouiion for escoulion wi.ieb is d -feiv'* in omt-riai 
P'trtcuhrsoiin succicl if mole mor- llion fhr..‘P years 
fiotn iljp diiiP on wiiieh the onyinil Hpplicri'ion was 
dispo-iofl of, or more ibuu twelve yoirs from iho dnro of 
thed-cive. 23] 

Annotation : (■42-Coni.) Lim. .\ct. Art. 182, N 8Ca. 


(c) Civil P. C. (1903), S. 48 — Fresh application^ 
Later application setting out mode in which assis¬ 
tance of Court is desired—Previous application not 
setting out such mode. 

An apilicitiou cunnet ho regarded an application 
in reviv^ii o( a previous iiuulicithiii unless it is of the 
same na-ure. If anv relit-f ditTeront from tbai I'liiimed 
in ilie previous od'- i- asked lor, or any new prip-rty ig 
80 'i;;bt '0 hc nttiiclied or sold. It ra.iiiot he tre-iled as a 
nicro revival but is a fresh appliua'ion within the 
m^-Hnint; of S, 48 Therefore if the liter applieatiou, 
iinl'ke the p-evioiis one. sets out the m ule in wh eh the 
R9>i4an'-e of the Court Is d---irrd. it L a frosb npplica- 
tionand as such will he hemnd time if made more than 
twelve tears after the pr-viotis applioition unle-s ir, can 
he cured by S. 48 (2): 21 A. I. It, 1934 All. 4x1 (F. B,). 
R‘l-on. (Para 26] 

Annotation : (4f-Com.) C. P. C., S. 48, N. 7, Pt. 6. 

(d) Civil P. C. (1903). O. 21, R. 6 - Act of giving 
certificate, if ministerial. 


The act-of giving a ceriificalc incorpocatinir the ex¬ 
tent of the decree or of the satisfaction is a judicial one 
aud not merely mini'tBrial. (Para 28] 

Annotation : (’.14-Com.) C, P. C , 0. 21, R. 6, N. 1, 


(e) Civil P. C. (19031, S. 48 (2i-Fraud or force - 
Judgment-debtor contesiing execution application 
to delay execution _ Contest upheld by trial Court 
and High Court Judge. 

Fraud, within tbo meaning of S. 48 (21, must be of n 
nature which Ibe decree holder is not able to dUcovet 
at the time and the judginent-debtor in deceiving 
him and gaining time. There can be no fraud unless 
there is a miaUko of fact und the other side is misled 
by it. On a c-mtesi in a Court of law there is no 
mistake as to fact when the other side knows the facts 
and contests them, setting out a dilTercnt set of facts 
and h not misled. Therefire. the fact that the judg¬ 
ment-debtor contesis the deoree-hnlder's application 
only with a view to d* lay the exfcution of tbo decree 
cannot amount either to force Or fraud, Nor can n 
coolest which is upheld hy the trial Court and also by a 
Judge of the Uieh Court he termed frivolous so as to 
amount to fraud : 9 A. I. R. 1922 All, 145, i)»ssgnf.: 
18 A 1. R. 1931 All. 134, liel. on ; 22 A. I. R. 1935 
Pal. 380, fie/. iParai 32 to 85] 

Annotation: (‘44-Com.) C. P.C.. 8. 48, N. 15.Pts.ll 

and 15. 


(f) Limitation Act fl908i. S. li fl —Pundam ntal 
position contemplated by sub-secllon pointed out. 
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The (undamentfil poiitioQ coutempln’.ed by S. 14 (1) 
is that the pcrsou scfUini’ to ava.l biin-clt' o( its provi¬ 
sions was prosceut’n;^ a proceeding founded upon the 
same cause of action in a Court which from delect of 
jurisd.c'-ion 'T oliiec cause of a like nature was iiuaWc 
to caterliiin it. [I’ara :{ 6 ] 

Annotation : ^■'l2•Co’l’.) Lim. Act. S. 14, 22, 

Pt. la. 

(”) Limitation Act (1908). S. H— Good faith — 
Execution application — Omission to set out mode 
of execution and property to be attached and sold 
—Limitation Act (1908;, S. 2 (7). 

An execution application, if it i*' intended for pur- 
po.ses of e.secution, cannot be said to I'avo been mado 
with due Care and attention and, therefore, in good 
faith, if it omiti to set out the mode in which the 
assistance of the Court is required and omits to set out 
the property which the decree-holder wants to be 
attached and brought to sale. [Para 37] 

Annotation : (’42-Com.) Lim, Act, S. 2 (7), N. 1, 
R. M, N. 20. 

(h) Limitation Act (1908), S. 15-Applicability — 
Execution application not executable but pending. 

Where the application for execution filed on 18-M!)34 
could not he executed between 1-5 ‘J-1!):{.S and U-4-1942 
becaU'C of judgment of .a single Judge of the High 
Court upholding the decision of the lower Court that 
the application was barred by lime but the matter was 
still pending because a Letter.: Paient apppjit was 
allowed, and when the Divi-ion Pencil reversed the 
decision of the single Judge on 'i•4■l^)42 it was open to 
the decree-holder to continue with his original applica¬ 
tion, but that application was nsele.ss for purposes of 
execution because of the dcLcts therein and. therefore, 
he was compelled to file a second application : 

nehl that tlio .second application could not be eiven 
the benefit of S. 15. and ns regards the former applica¬ 
tion there was no question of R. lo because it was still 
pending on 9 - 1-1012 when the Division Bench gave its 
judginont. (Para 38] 

Annotation : (’42.Com,) Lim. Act, S. 15, N. 1.5, 
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Judgment. — The question here is whether 
the resiiondcnt’s application fot execution dated 
0 - 1 -1943 is in time. This depends upon the vali. 
dity of the previous application dated 18 . 1 . 1934 . 
The respondent’s contention is that the applies, 
tion of 9-l l'-i43 is not a fresh application but is 
one seeking revival of the application of 18-1.1934, 
which, according to the respondent, is still aliva 

[• 2 l It will be necessary to trace the history 
of these executions from the outset. The decree 
was passed on 23.12-1920 in favour of the respon. 
dent's father against Balkrisbna and Sodasbeo 
with whom we are no longer concerned. 

[ 3 ] The first application made in the execa 
tion Court (the second Sub. Judge, Second Class, 
Wardha) was dated 1-2.1927. All it asked was 
that; 

’’DcfcnJanU are at W'arud ... District Yeotmal.... 
therefore certificate may be sent to the Court at 
Vcotinal for (illegible) immovable property." 

It set out no details of property. It asked (or di> 
attachment, not did it suggest any mode of ese* 
cutioD. The certificate was sent to Yeotmal on 
23-2.1927 and the Wardha Court wrote in itJ 
order sheet: "Struck off by transfer." 

[ 4 ] After this the judgment-debtor Balkrishna 
died sometime in November 1928 and the decree, 
holders applied on lG-3.1929 to have his widow 
Indirabai substituted. This was done on 6 7.192a 
All this occurred in tho Wardha Court Thi 
certificate was recalled from Yeotmal. It was 
corrected, and was sent back to Yeotmal on 
5.7-1929. Xo further steps were taken in Yeotmal 
and so the Yeotmal Court returned the certifi. 
cate to the Court at Wardba on 21-3-1930. 

[ 5 ] In the meanwhile the judgment-debtor 
Indirabai, who bad been substituted inpiaM®* 
the original judgment-debtor Balkrishna, die^ 
An application was made in the Wardba Couri 
on 17-4-1930 to bring on record her legal repi|®* 
sentative, another Indirabai (wife of one Vinayak. 
rao). This is the Indirabai we are concerned 
with here. She is respondent 1 to this app^ 
This application was allowed and the subsliki. 
tion w-as made on 29-9-1980. 

t6] On the same day, a7-4-19S0, and in 
same application, the decree-holders asked, ^ 
before, (hat the certificate be sent to Yeotm^ 
This part of the application was dismissed ff® 
default on 26-9.1930. , 

[ 7 ] Thereafter, another application was ms® 
on 14-10-1930 with the same prayer *. 

sent to Yeotmal. This time the application add»- 

"Immovable property in the Xeotmal district 
ing to the defendant is to be attached and henw e**®" 
cate may be prepared and sent to ... Yeotmal. 

But no list of property was set out. The cer 
cate was sent on 25-10.1930. 

[ 3 ] After this, on 21-2-1931, the decree-hoj^ 
again applied to have the present Indirnbw 
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of Vinayalivao) substituted in place of the 
deceased Indirabai and asked that the certificate 
be recalled from the Yeotmal Court. This was 
done but only to discover on 8 - 4-1931 that the 
substitution bad already been eflfected. Accord- 
ingly the certificate was returned to Yeotmal on 
the same date, 8-4-1931. 

[9] After this, Shankerlal, one of the decree- 
holders died and an application for substitution 
was made in the Wardha Court on 17 - 8 . 1931 . 

The substitution was effected on 21 . 9 . 1031 . Tbo 
Civil Court registers were corrected and intima- 

tion was sent to the Yeotmal Court on the same 
date. 

tio] On 3-11-1933 the Yeotmal Court returned 
the certificate to Wardha as barred by time. 

[ 11 ] Then comes the application with which 
we are concerned. It was made in the Wardha 
Court on 18-1-1934. It set out the various deaths 
and the steps taken for substitution and con¬ 
cluded : 

"Therefore an order to call the certificate and send it 
after amending it may bo passed." 

The Wardha Court granted the prayer so far as 
it asked for the certificate to be sent to Yeotmal, 
and on 20-4-1930 directed that it be sent there! 

(It will be recalled that the previous certificate 
had been returned on 3.1M933 and so on the 

date of this application there was no certificate 
in Yeotmal). 

[ 12 ] On 23-7-1935 one of tbs decree-holders, 

Prayagdas, attained majority, and asked in tbe 
Wardha Court that he be shown as major, and 
further asked that intimation of this fact be sent 
to the Yeotmal Court for transmission to the 
Court at Chandur in the Yeotmal District. 

[13] Before any steps could be taken on this 
tbe other decree-helder Govindlal died and so 
an application was made in Wardha on 18 - 10-1935 
for substitution. 

[14] These two applications were dismissed on 
8-2.1930 along with the parent application dated 
18-1.1934 on tbe ground that tbe parent applica- 
tion was barred by time. 

[ 16 ] I upheld this order in second appeal on 
the ground that the application of 17 - 8.1931 for 
substitution was not a step-ln-aid and con¬ 
sequently the application of 18-1-1934 was bt-yond 
time. My decision was reversed on Letters 
Patent appeal and tbe Division Bench held that 
the application of 18-1-1934 was in time The 
Letters Patent decision is reported in I. L. r. 

(1948) Nag. 784.* 

tie] The questions which now arise are, ( 1 ) 
whether the application of ifi l 1994 is an appli¬ 
cation for ex cutioQ and ( 2 ) whether it is still 
alive. The application of 9-1-1943 is more than 
twelve years from tbe date of tbe decree and so 
nnless there is fraud within the meaning of 
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S. 48 ( 2 ), Civil P. C. it is barred bv timo. The 
decree-bolders contend there was fraud but that 
13 an alternafive case. Their main contention io 
that tho application of 18-1-1934 had not lieeu 
disposed of and so is still alivo and the applica¬ 
tion of 9-1.1943 must be regarded as one seekin" 
revival of tbe former application. ' 

[ 17 ] It is to be observed that the ]n-esent point 
was not r.aised in either of the lower Courk 
Tbe application of 9 . 1.1943 alone was pressed a!s 
a fresh and independent application for exocu- 
tion. However, as the question is one of law, ] 
allowed it to bo argued here. 

[is] It will have to be accepted, after the 
Letters Patent appeal, that the application oi 
18-1.193-1 was within time, but tho question nou 
arises whether it is a valid application for execu¬ 
tion. Grille J, (as he then was) evidently consi¬ 
dered that it was because at p. 737 dealing with a 
prior application of 11-10-19-30 which was sub- 
stantially tbe same as the one of 13 - 1 - 1931 , he said; 

"Ip my opinion there was an eseonlion application 
pending, nau-ely that of 14-10-1930. The application 
was ID proper form ... and ibc application was tmnS' 
lerred to tho Court.” 

Now the application of I4.io.i930 merely said ' 
"Immoveable property in the Yeotm.-tl Districi' 
belonging to tbe defendant iu tho above suit is lobe 
attached and hence certificate may be prop.ared audsent 
to ... Yeotmal.” 

The application of 18-M934 asked no more. It 
merely asked that the certificate bo sent to 
Yeotmal after amending it. 

[19] Grille J. held as to this that ; 

"No authority has been odvanced for tbe proposition 
that when a decree has been transferred for esccutioii 
from one C-^urt to another that application loses its 
force and does not become an application for execution 
until a further application for execution is made in tho 
Court to which the application has been transferred." 
Pollock J. expressed no opinion on this point 
and said ; 

"It does not seem to me to bo matorlal whether 
there was an application for execution pending or not." 

Therefore, I am not bound by Grille J.’s opinion 
on this point it not being the decision of tbo 
Bench. All that binds me is that the application 
of 18-1-1934 was in time. 

[ 20 ] With the utmost respect to Grille J. his 
opinion seems to overlook 0 . 21 , R. 10 , Civ/l 
P. 0., which says: 

"Where the holder of a decree desires to execute it, 
beshallapply ... if the decree has been sent under tho 
provisions hereinbefore contained to another Court then 
to such Court..." 

Sir Dinsba Mulla says as to this in his Civil 
Procedure Code, Edn. 11 , p, 203 ; 

"An application to transfer a decree to another Court 
for execution is not an application for execution,'’ 

it 19 only a step-in-aid, and the learned author 

ri-lies on 20 ALL. 78, ^ IG Cal. 744,^ 22 Cal. 921^ 

85 I om. ia3.* 84 ALL. 896® and 17 Lah. 13 ' to 

which 56 ALL. 791® can be added. 
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[ 21 ] Tbi' iiv^i’odicuta wbicii fin application for 
rKtCu'ion contain are set out in 0. Ql, 

11, uiniicly— 

■ inb- 11 )'li'.iii ibe a'rii^taiico of tbc Court is 

.'C i'.liii-Cl,'’ 

‘inrl fivv; iliiTeroiit moJc? arc sot out in Jetail. It 


\i (lilii'jiitt to see Low an apjiiication wbicL 
inorcly asbs fci’ traiisiVr of iLo decree to another 
Coiii't, or for the sendin,:; of a certificate, can bo 
•aid to com; ly i.’ilL tbi? i-Lquireinont even if it 
. ay.’ that the object is to yet property (which 
iucidrmf.illy is not sp:;Ci[ic-J) attticLcd hereafter 
i.y the other Court. 

[j'2J In 19 Eoni. Si" an application which did 
not spf-cify the nioJe in which the assistance of 
the Court was r»-purc-(l was rejected and in 32 
'jom, L. R, 1308*'^ an application of tliat Icind was 
held not to bo one in accordance with law within 
the ineanin" of Art. lS-2, Limitiuion Act. The 
Cnlculti Ilif-h Court took the same view in 
A, I, R. 192.J cal. 1155." B. n. Mitra has collected 
a number of cases round the same point in bis 
LimUation Act, Edo. 11 , p. 919 and says that it 


i.s not ill accordance with law 

'■;f til.) (kfects in tho application aro of a material 
character and ibc Court cannot proceed to esecution 
unlesi they are amended (e. r., if the application doe? 
not comply with tlie requiicments of 0. 21,Rr. ll*!!).” 


[23] With the utmost respect, I fail to see bow 
any Court could execute tbe decree on either 
the application of 14.10.1930 or of 18.1.1934. It is 
evident to me that a further application would 
bavo to bo made, either a fresh application for 
execution or at tbe least an application for 
amendment. No application for amendment has 
been made up to tbe present moment and as it 
is a rule of practice that fundamental amend¬ 
ments should not be allowed when the matter is 
beyond time, it is clear that no application for 
amendment could succeed if made now. Any 
such application would be beyond time for two 
Ireasons. First, because it would be more than 
three years from 3-11.1933, tbe date on which tbe 
application of 3.11.1933 was disposed of, and 
second because it would be more than 12 
years from tbe date of the decree. Therefore, 
even if the application of 18-1.1934 be treated as 
within time (and that of course it must now be) 
and oven if it be treated as an application for 
e.xecution, it is one only for tbe limited purpose 
of taking the first step, namely to get the decree 
transferred to another Court. My own view is 
that it cannot be regarded as an application for 
execution. It is only a step-in-aid of execution. 
It only asks that the decree be transferred to 
another Court to enable it to be executed. It 
does not in itself ask for execution. 


[24] Bub even if it be regarded as an execution 
application, it cannot be carried further than its 
substance warrants; therefore, as the decree can¬ 


not be executed on the application as it stands, a 
further application would be nec-^ssary, and as 
that application would be infructuous hfcauseof 
limit-ition, I hold that the application has 
expended itself and therefore the lower Courts 
were right in directing the papers to be filed. 

[2-5] It was held in 2 rat. 909** that if an 
application merely asks for transfer of a decree 
it cannot be regarded as nn applicaiion for exe- 
cuiiou and that a fresh application would be 
necessary in the transferee Court, but if It sets 
out in addition the mode in which tbe assistance 
of tbe Court is required, then no fresh application 
need be made in the transferee Court. That is a 
matter on which I express no opinion and of 
coarse if Grille J. was limiting bis remarks to 
that it would not be necessary for me to dissent, 
at any rate in this case, but as I see it he 
considered that the application of 14.10 1930 was 
in proper form as an execution applicaiion and 
that therefore no further application was neces¬ 
sary in the transferee Court. That is wherOi 
with the utmost respect, I am compelled to^ 
differ. 

[ 26 ] Now as regards the application of 9.1.W43 
it cannot, in my opinion, be regarded as an ap¬ 
plication in revival of the application oflS-M^M 
unless it is of the same nature. And as to that 
I agree with Sulaiman 0. J. in Allahabad Fall 

Bench, 56 ALL. 79i® that 
"if any relief diSerent from that claimed iathepreviow 
one i? aiked for, or any new properly is sought WM 
attached or snid, it cannot he treated as a mere revw 
but is a fresh application within the meaning of S. «i 
Civil P. C." 

Therefore, if the application of 9-1-1943 
the mode in which the assistance of the Conrt is 
desired, it is a fresh application and as such iS 
beyond time unless it can be cured by 8.48 • 

IE, on the other hand, it does no more thw s® 
for a transfer of the decree to another Court« 
then it is not competent as an execution apph®' 
tion for tbe same reasons as apply to the apph®^ 
tions of 18-1-1934 and 14-10-1930. As a 
fact that is all it does except for one 
which does not touch the decree of 23 
is true itsaya that “Property in Cbandur has 
attached." but we know that that is 
We are now in possession of all tbe facts an 
it clear that there has not been any attachm 
and that in point of fact nothing is 
either the Cbandur or the Yeotmal Court so 
as this decree is concerned. ^ 

[27] It was argued on the strength of 2 , 

909 '^ that these matters should not be 

at this stage. wag said that when a ^ 
transfers a decree for execution from one . 
to another, it is only performing a 
act which can even be done ex parte- 
all that can be done in the pr^Q^ 
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transfer the decree for execution to Yeotinal and 

leave the Yeotmal Court or the Chaoduc Court 

to work out these problems if and when they 
arise. 

[ 28 ] I do not agree. Order 21 , R. 6, requires 
the Court which passed the decree to certify 
certain matters to the Court to which the decree 
is to be transferred for execution, among them 
the fajt that satisfaonon has not been obtained 
or that it has been obtained in part. Now this is 
not a mere ministerial act. It may be necessary 
in certain ca-ies t> determine either the extent of 
the decree or the extent of the satisfaction. Such 
milters are constantly being debated in the 
executing Courts and they have to be decided 
judicially and not mimsterially. Therefore, the 
act of giving a certificate incorporating these 
facts is a judicial one and not merely ministerial. 
Now it is well settled that a Court will not order 
things which are unnecessary or which are bound 
to be infructuous in the end. They will not un- 
necessarily prolong litigation. Therefore, it is 
the duty of the Court which passed the decree 
to satisfy itself that the decree it is transferring 

is a live decree which is still capable of execu- 

tion. One aspect of this is reflected in o. 21 , R, 6. 
If the decree has been fully satisfied, obviously 
the Court which passed the decree cannot 
transfer it. It cannot give a certificate of full 
satisfaction and leave the second Court to deter, 
mine its accuracy. The transferee Court is 
bound by the certificate and cannot go behind 
it. In the same way, if the decree is dead for 
other reasons, the Court which passed it should, 
in normal circumstances, determine the matter! 
It certainly has jurisdiction to do so. It may 
bs proper in certain cases to leave the matter 
open but in a case like the present the matter 
ought, in my opinion, to be decided at the outset. 

[29] I will now deal with the alternative case 
of force or fraud under 8. 48 (a), Civil P. 0, 
which was argued before me. The matter was 
pleaded in the petition of the decree, holder dated 
19th April 1943. Toe only details of the force or 
fraud given are these. 

im In para. 4 of the petition the decree- 
holder stated that after 23rd June 1942. which 
IB the date on which the decree-holder's appli- 
cation was struck off, 

“the applioant MUrllal approaohed the judgment-debtoc 

^ payment by 
16tb Dumber 1942 to the decree-holder. For this the 
dwree-holdera agreed. Bat as no payment was made by 
ber the deoree-bolder has filed this p^ftitioo. The talk 

^trSlt”* Yeotmal 

[ 81 ] This plea was found by the trial Court 
to be false, and in view of Misrilal’s evidence, 
there can be no doubt about the correctneas of 
that finding. Misrilal was examined as A w i 

1948 H/85 ft 26, 
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and he state! that the talk referred to in the 
above paragraph took place after 9 th January 
1943. That knocks the bottom out of the case set 
out in the petition, namely, that it took place 
before the decree bolder filed the petition and 
that consequently be was misled, ihinkin^ in 
good faith that she would fulfil her promise and 

pay the decree. This aspect of the fraud was 
given up in this Court. 

[32] The other det tils regarding the fraud are 
simply that the judgmoQt.debtor has been con. 
testing the decree.holder's applications only with 
the view to delay the execution of the decree. It 
is urged that that is either force or fraud, and 
reliance is placed on 4i all. 319.’* 

[33] With the utmost respect to the learned 
Judges who decided that case, I am unable to 
see how a contest which the law permits and 
which is carried out in oeen Court can amount 
either to force or to fraud. This decision was not 

approved in a later Allahabad decision, namely. 

63 ALL. 419'* at p. 421. I respectfully agree with 
tbs learned Judges in the later case that: 

_ ‘ Fraud muA bs of a nature which tbe decree-holder 

18 not able to discover at the time and which helps the 

julgmont-debtor in deceiving him and gaining time." 

The previous Allahabad decision was also not 
followed in 14 Pat Sie'^ at p. 822. ^ort J. holds 
there that it is neither force nor fraud when the 
judgment-debtor takes advantage of the pcoce. 
dure allowed by the law and contests an exe. 
cation application. 

[34] [t was said that that may be the case 
when there is substance in thecontest, bat when 
the objections made are frivolous then they must 
be regarded as fraud. Again. I am unable to 
agree. There can be no fraud unless there is a 
mistake as to fact and the other aide is misled 
by it. In a contest in a Court of law there is no 
mistake as to fact when the other side knows 
the facts and contests them, setting out a diffe. 
rent set of facts. He is not misled, and as 
regards the lew, every one is taken to know the 
law and consequently, whatever legal proposi. 
tions are set up, there is no fraud ; again, the 
other side is not misled because he contests and 
contends that tbe law is otherwise. There can be 

no fraud when a person is not deceived and 
knows tbe facts. 

[35] But that apart, the objections taken here 
can hardly be described as frivolous. The trial 
Court upheld them and so did I in second 
ap^al. The District Judge took the other view 
and so did the Division Bench in the Letters 
ratent appeal, and of course the decision of the 
Division Bench must prevail, but acontest which 
18 upheld by the trial Court and also by a Judge 
of this Court can hardly be termed frivolous. I 
hold that there was neither force not fraud 
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within the meaning of S. 48 (2) and that there¬ 
fore the decree-holder cannot get the bonoBt of 
that sub section. 

[3G] The decree-holder then fell back on S. 14, 
Limicalion Act, but that, in my opinion, has no 
application because the fundamental position 
there is that the person seeking to avail hiinselt 
of its ])rovision9 was prosecuting a proceeding 
founded upon the same cause of action in a 
Court which from defect of jurisdiction or other 
cause of a like nature was unable to entertain 
it. The only applications germane to this ques¬ 
tion which were presented in the lower Courts 
at nil relevant times were petitions for transfer 
of the decree from the Waidha Court to the 
Yeotmal Court. These applications were in 
every case allowed. The Courts bad jurisdiction 
to entertain them and therefore the funda- 
mental position contemplated by S. 14 (l) does 
not arise. No application for execution was ever 
made to the Yeotmal Court and, as I have already 
held, it was impossible for any Court to execute 
the decree on these applications for transfer. 
The mode in which the assistauce of the Court 
was sought was nob set out, the property to be 
attached and sold was not mentioned, nor were 
any of the other matters which form the essentials 
of an execution applicationsetout therein. Conse¬ 
quently they were incapable of execution and 
therefore are not founded on the same cause of 
action as the present application which we are 
■considering. 

[37] That apart, the application must have 
been prosecuted in good faith. Good faith ia 
defined in S. 2 , Limitation Act to require due 
care and attention. An execution application, if 
it is intended for purposes of execution, cannot 
be said to have been made with due care and 
attention if it omits to set out tbe mode in 
which the assistance of the Court is required and 
omits to sot out the property which the decree- 
holder wants attached and brought to sale. 
Therefoi'o on all grounds S. 14 has no applica¬ 
tion. 

[33] As regards s. 15, Limitation Act, which 
was also relied on, there was no stay either by 
injunction or order of any Court. It is true that 
the application of isth January 1934 could not 
have been executed between l5th September 1938 
and 9th April 1942 because of my judgment, but 
tbe matter was still pending because a Letters 
Patent appeal was allowed, and when the Divi- 
sion Bench reversed my decision on 9th April 
1942 it was open to the decree-holder to continue 
with his original application. But, as I have 
already held, that application is useless for pur¬ 
poses of execution because of the defects I 
have set out above. Therefore he was com- 
pelledtofile a'second application. The second 


application cannot be given the benefit of 
S. 15, and as regards the former application, 
there is no question of S. 15 because it was still 
pending on 9th April 1942 when the Division 
Bench gave its judgment. I am of opinion that 
the execution application we are oonsideriDg is 
barred by time. 

[39] This, however, concerns the matter only 
in so far as the application applies to the decree 
of 23rd December 1926. But it also refers to the 
decree for costs of the High Court in Letters 
Patent appeal dated 9th April 1942. In so far ae 
it seeks execution of that decree it is competent. 
It is within three years of the decree and so is 
in time. The lower Courts were therefore wrong 
in refusing to proceed with the application in so 
far as it relates to the High Court’s decree for 
costs. 

[lOl The result is that the orders of the 
lower Courts are upheld so far as they relate to 
the decree of 23rd December 1926. They are, 
however, reversed in so far as they relate by im¬ 
plication to the decree of the High Court. 

[41] As regards costs, the decree-holder has 
been extremely dilatory and did not raise most 
of the present contentions in the lower Courts, 
nor did he separate the application of 9th Janu¬ 
ary 1943 into two parts as he has done hera 
Also tbe success is small as compared to the 
failure so I think it right that tbe appellB^® 
should pay the respondent’s costs hitherto inc^- 
red in all three Courts. Costs subsequent to this 
will be as directed by the Court or Courts con¬ 
cerned. Counsel’s fee Bs. 25. 

v.n. Appeal partly allowed- 
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Niyogi and Sen JJ. 

Bhiwaji Chnnilal Shop — Decres-hoUer'-' 
Appellant v. Raje Chahising Ra^e 
smj—JndgmcnUlehtor — Respondent. 

5IiS(;. Second Appeals Nos. 150 and 
Decided on 8th July 1946. from order of Dist- ouu6«. 
Akola, D/- 3rd May 1941. ^ 

Civil P. C. (1908), S. 60 (g) - Jagir 
compensatory allowances not burdened wi jj 
dition of service but resumable — AUowan i 

attachable. ^ /Mrmiii? 

A jagir and certain annual money allowances ( ^ 

part of the jagir grant) granted inter alia 
compensation on account of forest dues if doU) 
with any condition of service, must be in 

sonal property of the holder and there is no 
S. 60 to exempt tbe amount of allowance * jj)d 
meat while it is in the hands of tbe in 

before it reaches the hands ofthejudgo'eat'U g 
execution of a decree against ibe bolder of the M 
A. I. E. 1921 Mad. 292 ; 14 A. I. B. 1997 „j 
and 19 A. I R. 1932 Mad. 417. Bel on. 

Even if the jagir and the allowances ace a 

Inalienable, the inalienability attaches only to 
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t not to the specific amount 

as it accrued due every year, 

The annual payment constitutes a debt navable hv 

t yearcven^S; h tK 

amount IS payable on a future date. It may bo that for 

sanai the whole jagir as well as the allovrances which 
are liable to be resumed, would be liable to be withheld 

K’^'iotee would be porfeetly 
free to enjoy the amount that ho receives every>ear in 

any way he chooses: Case law referred. [pLa 111 
Annotation : (■44-Com.) C. P. C.. S. 60 N. 14 
Cases referred :_ 

I. {’30) 17 A.LE. 1930 Xas. 13i; 120 I. C. 405 
Ramprasftd v. Kodu. 

'eSn'r' 

4 rovft '■• Chandrasekhara. 

5^'r32nq\"‘^/''• Ammal. 

( o2) 19 A, 1. R. 1932 ilad. 417 • 137 T r 7 qo 

Rama Rao v. Srinivasiah. I* C. 799, 

^Kishwe Acharjia v. Baroda 

Dambar Koeri v. 

baam Kissen Daa, 

Shankar Prasad v. Baijnath 

9. ( 70-72) 14 SI. I, A. 40 : 7 Bene. L. R 183 Tuffa^ai 

P®;" ’* Prasad. 

^diaic P J’t?' C'> Subsi. 

II . [ ii) iy A. I. R. 1942 Lab. 275 : I. L R fl 94 ^ 
Lah. 17 : 20^3 I C. 462 (F.B.). Meta Ram & sSs v 
Firm Ram Das Joshi & Sons. 

12, (’48) 30 A. I. R. 1943 Bom. 258 • 209 I C ^kk 

pati ChiraS: 

14. (’32) 69 Cal. 1: 18 A. I. R. 1931 P. C ICO • ss 

Mif sb'\^ h Bahadur of 

Mucshidabad v. Karnaoi Industrial Rank Ltd. 

A. 7. Kharc and T. B. Pendkarkar^tor Appellant. 

Me Aahikdri — for Bospoudeut, 

Jud|ment. — This appeal and Miacellaneoug 
tsecond) Appeal no. isi of I94i arise out of two 
execution proceedings started by two creditors 
separately against the respondent Raje Chain- , 
sing. Both the creditors applied for a probibi. , 
tory order by way of attachment of the sum of 
R8. 2210-6.7 which the respondent receives every 
year from the Government through the Divi 
Bional Forest Ofiieer, Akola. That amount is ' 

payable every year as an aUowance by way of J 
compensation for forest duos under a samd '> 
granted to the respondent’s ancestors by Govern- ^ 

hZ ZT Court I 

held that the aUowanees which are payable to 

ment. The lower appeUate Court, agreeing with I 
executing Court, dismissed the appeal. This o 
order governs the disposal of both the appeals. I 

hnh!J» ?!f oontenlions are put forward on « 
wMf of the appellants deoree-holders: (i) That » 

wiL^y^i!* ?■ ^‘“^bUity or other, u 
Wise of the amount m the hands of Government II 
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f is barred by virtue of two decisions, one reported 
in A. 1 . R. 1930 Nag. 134^ and another Mi«c 

“'.r ■’respondent 

)r had himself paid the amounts of rs. 400 and 

^ R3. 200 out of the amount under consideration 

m the previous execution applications so as to 

y preclude him from pleading that it was im 

Q attachable; (3) That the condition of inalienabi- 

J lity imposed by the sanad related to the right 

to receive the allowance and not rbe allowance 

as it became actually payable every year. 

[3] The first two points are devoid of any 

5 substance. There was no plea tbar the decision 

^ m A. I. R. 1030 Nag. 134’ operated as ix^iudicaUs 

obviously because the parties there were different 

I Nor^can the decision in Misc Appeal no. 249 of 

1037“ do so as the learned Chief Justice himself 

■ made it clear, m rejecting a review application 

m his order refusing leave to file Letters Patent 

appeal, that anything decided by him was not 

Of a binding nature since the money had already 

been received by the judgment-debtor before the 
attachment. 

[ 4 ] The second point had been abandoned in 
the lower appellate Court, and it is in itself de¬ 
void of force as the payments made in the pre- 
vious executions cannot possibly operate as 
estoppel against the respondent. 

[ 5 ] That leaves only the last point which in 
volves the consideration of the question whether 
the money, while it is in the hands of the Gov. 
ernment and before it reaches the hands of the 
judgment-debtor, is liable to attachment For 
the proper appreciation of the point in i«ue it 
J3 necessary to state that under the suwad issued 

L? by theResi. 

dent at Hyderabad under the authority of the 

Government of India, four villages, namr 
Anar, Rohm Khirkhi, Salwan and Khardeo 
were granted as a Jagir along with certain 
money allowances inter alia by way of com. 
pensation on account of forest dues amounting 
to Rg. 15GM5.7 which were payable annually 
Srf ^ following conditions among 

"That the said Jagir and the said allowance* viz 
Jagha ce's and compensation for fore 4 duec 

grant, ,b.|, bo S.mIj b®S 

Raja or bis successors either by sale oc inortLe nr jn 

Sidtr, -Sf 0?;^: 

[61 The learned counsel for the appellant con 
ceded that for the sake of argument the al 
lowances may weU be regarded as forming part 

mg that he bMed his argument that although the 
rniad described the Jagir and the allowances as 
eervioe grants there is no obligation imposed 
upon the grantee to perform any public sefviM 
It was m reality a grant for the maintenance of 
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the grantee and hia succeasora. Id 44 Mad. 652^ 
it w.1.9 held that unenfraachiasd inam lands 
granted not for future pnblto or private eervicea 
but an a matter of favour for the mainteDaoce 
of the donee and hia heirs are liable to attach¬ 
ment and Bale in execution of a decree against 
the holder of the inam. It was there pointed 
out that any condition prohibiting alienation of 
the inam was merely intended to indicate that 
the Government had the right of resumption in 
consequence of the prohibited alienation. That 
conditDD relating to prohibition was held as not 
based on any ground of public policy except the 
protection of too right of the grantee. The same 
view was taki-n in 50 Mad. 441^ and A. I. R 1932 
Mad 4i7 ® As the Jagic is not burdened with any 
condition of service it must be treated as per¬ 
sonal property of the holder and there is nothing 
in S. 60, Civil P. C., to exempt it from attach- 
ment. 

[7] Even on the assumption that the Jagir 
and the allowances were absolutely inalienabld 
the inalienability would attach only to the right 
to receive the allowances and not to the specido 
amount as it accrued due every year. The at. 
tachment in the present case is not directed 
against the incorporeal right to receive the al¬ 
lowances but against a particular sum which 
the respondent is entitled to receive from the 
Government. It is not contended, as it could not 
well be done in view of A. I. R. 1930 Mad. 134,^ 
that the allowances constituted a pension. Bub it 
is urged that it could not constitate a debt as 
under the terms of the sanad it was liable to 
be withheld by the Government for the breach 
of any of the conditions laid down in the sanad. 
The only important condition is that the tenure 
of the grant is made dependent on the loyalty to 
the British Government. But that is a condition 
which is attached ordinarily to all such grants. 
The right of the grantee to enjoy the income of 
the jagir or the allowances as they accrue every 
year would not be jeopardised until he has com¬ 
mitted a breach of the fuodamental condition 
of the tenure of the grant and there is no plea 
that on account of the breach of condition the 
Government have withheld or intended to with¬ 
hold the allowance. The annual allowances 
stand on the same footing as income from the 
Jagir. 

^[8] It Is, however, contended that the respon¬ 
dent's right until the money is actually paid to 
him is au inchoate and contingent right like the 
right of a person entitled to periodical mainte. 
nance. Strong reliance is placed on 27 cal. 88® 
in support of the argument. That case is clearly 
distinguishable on its facts. In that case half of 
the maintenance allowance which accrued due 
for the period extending from September 18S8 to 


November 1890 was attached in anticipation on 
5th august 1887. The attachment was held to be 
invalid as it was not an attachment of any exist 
ing debt but was of an anticipatory character. 
Tho amount, which wa« iutended to be attached, 
could not become a debt if the maiDtainee bad 
diod before September 1883 as the maintenance 
allowance bad been granted only for life. Tbis 
case is wholly inapposite for the obvious reason 
that the respondent in the prt^sent case is en¬ 
titled to receive the allowance by way of com- 
pensaffon for the loss of certain dues from the 
forest which, before the sanad, bis ancestors 
were levying Tne allowance is of the nature of 
a proprietary right and not a personal right as 
the all iwanoe would be payable by Government 
even after the death of the respondent to his 
heirs 27 cal. 3 b® was distinguished on this ground 
in 9 c. w. N. 703^ as also in 23 ALL. 164.® In the 
latter case the judgment debtor had sold his 
property to the Court of Wards for considera¬ 
tion part of which was received by him in cash 
and part of which was left as an annuity pay¬ 
able to him. In the sale deed there was a 
condition whereby the judgment-debtor was not 
to alienate such annuity. The learned Jad^ 
who decided the case distinguished the 
27 Oal. 38® and held that the annuity was in “8 
nature of deferred payment and as Buob was 
exempt fr )m attachment. The learned Jnd^ 
referred to 14 m.i.a. 40® as the authority for ^ 
proposition that even future maintenance ooa» 
be attached. . . 

[9] The learned counsel for the respond 
has invited our attention to A, I. B-1®*^ 

256,AI.R. 1942 Lah. 276^ and AI.B 
258.‘® These ca^es are in no way helpfni w ^ 
In the Rangoon case the question 
gard to an amount in the Provident Fund* 
was not payable until the death of the su 
ber. In the L vhore case there was an attMO 
of certain sum which the vendor had I®* , j| 
the vendee for payment to his creditors, a 
was held that unpaid purchase price lor 
the vendee was a debt due by him to the 7® 
and that it was liable to attachment in eic® ^ 
of a money decree. In the Bumbay 
amount which was payable as reninnera 
the OoUecter of Nasik to the 
speoihed services which be was bound to ^ 
to the Government was held not ®tkaoW ^ 
the ground of public policy. The 
was that if the moneys due to the ^ 
the hands of the Government can ^ if 
before they are paid over to the 
object of the grant would be defeated 
there would be nothing to ensure that tw 
dar would be in a Guanoial position V) ^ 
him to carry out his services* As b*® 
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ready shown above there are no services attaoh. 
ed to the grant in the present case. 

[10] A case *hicb comes very near the pro. 
sent one is to be found in 8 C.W.n. 6G5.*^ In that 
case there was a grant of an annual sum made 
by Government as a compensation for the 
loss sustained by the grantee on account 
of the resumption of the grant of the rent- 
free lands which formerly belonged to the 
grantee. The contention was raised that it was 
in the nature of pension and therefore, unat- 
tachable. That contention was overruled and it 
was held that the allowance was not exempt 
from attachment under the Civil Procedure Code. 

[11] It is manifestly unreasonable to say that 
a specific cash allowance which has accrued or 
is to accrue due is inalienable. The cash pay. 
ment could not be intended for any purpose 
other than personal use of the grantee. It is in¬ 
conceivable that a specific sum which accrues 
due every year could ever be intended to be in¬ 
alienable as it would run counter to the very 
purpose for which the money is payable. In the 
^present cose the annual payment is made in re- 
|COgnition of a proprieiary right which the 
igrantee's ancestor's enjoyed and the amount as it 
accrues due every year would certainly constitute 
debt payable by the grantor to the grantee every 
year even though the amount is payable on a 
future date. It may be that for a breach of the 
condition of loyalty the whole Jagir as well as 
the allowances which were liable to be resumed 
would be liable to be withheld. But until that is 
done the grantee in the present case would be 
perfectly free to enjoy the amount that be re- 
ceives every year in any way he chooses. The 
mere existence of a condition prohibiting aliena¬ 
tion of the corpus of an incorporeal right does 
not affect in any way the disposing power of 
the grantee over the usufruct arising periodically 
from it. That seems to be the principle of the 
decision in 69 cal. which was followed by 
Stone 0. J. in Miec, Appeal no. 249 of 1937.* 

[12] For the foregoing reasons we dissent 
from the lower appellate Court and bold that 
the allowance was not exempt from attachment. 
We accordingly allow these appeals with costs 
in all the Courts. Counsel’s fees in each case 
Bs. 40. 

V.B.B. Appeals allowed. 
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Hidayatullah j. 

Sheolal Ramlal — Decree-holder _ Appel¬ 

lant V. Ramrao Balasaheh^Judgment-dehtor 
— Bespondent. 

UUo. First Appeal No. 293 of 1941, Deoi'fed on 
12-12*1946, from order of Sob-Jadge, let Class, Cbbtad* 
wars, D/-12-8-1941. 


(a) Limitation Act (1908). Art. 182 — Step-in-aid 

o( execution — It is not necessary that execution 
should be pending beiore action by decree-holder 
can be described as step-in-aid of execution : Case 
iaw relied on. (I'arn 4] 

Annotation (‘42-Com.) Limitation Act, Art. 182, 
N. 99. rt. 9. 

(b) Limitation Act (1908), Art. 182 — Step-in-aid 

of execution—Application ior transfer ol decree to 
another Court is siep-in-aid of execution : 2') k I R. 
1939 ill. 67; 35 All. 389 and *27 A.l.K. 1940 Cal, 557, 
Bel on. [i'ara 4) 

Annotation :—(’i2-Com.) Limitation Act, Act. 182, 
N. 121, Pt. 1. 

(c) C. P. Debt Conciliation Act (2 [II] of 1933), 

S. 23 — ‘‘Proceeding under the Act" — Proceeding 
wrongly begun betore Board. 

A procecdini’ wron;.:ly beyun before tbo Board no 
le^s a proceeding under the Act, and iLe time spent 
before the Board can bo deducted : 31 A.I.U. 1914 N ig. 
247, llel. on. [Para 5] 

(d) Limitation Act (1908), S. 19 — Acknowledg¬ 
ment in application beiore Debt Conciliation Board. 

(Obiter.) An ailcDowled^nii ni of liability in ibeap- 
plicatioa beiore the Board established under tlieC. P, 
Debt Conciliation Act gives a frcsli Btai(}uf limitation : 
Case law relied o». [I'ura 6] 

Annotation : — l’42*Com.) Limitation Act, S. 19, 
N. 46, Pt. 17. 

Cases rejerred t— 

1. (’22i 45 .\iad. 466 : 9 A I.R. 1922 Mad. 79 : 70 I. C. 
324 Kuppuswanii Cbettiac v. Rujuuopala Aiyar. 

2. (’46) 1946 A. L. J 268 : 32 A. I- R. 1945 I*. C, 176 : 
I. L. R. (1916) Mad. 142 : I. L. K. (194.5) Kar. P. C. 
393 : 72 1. A. 296 (P. C.), Anuamalai Cbetiiar v, 
Valliammai Acbi. 

3. (’27) 50 Mad. 49 : 13 A. I. R. 1926 Mnd. 1178 : 98 
I. C 156, M. Krishna Pattar v. Si etharama Pattar. 

4. (’45) I. L, R. (1945) Mad, 468 : 32 A. I. R. 1945 
Mad. 139 (F. B.), Ayi v. Solai. 

5. (’39) I. L. R. (1939) All. 728 : 26 A.I.R. 1939 All. 
483 : 183 I. G. 685, Bisal Singh t. Lai Smgb. 

6 . (’28) 7 Pat. 708 : 15 A.I.R, 1928 Pat. 612 ; 113 I.C, 
582, Jagdeo Narain Singh t. Bbubanesbnan Koer, 

7. (’43) I. L. R. (1943) Nag. 734:31 A. I. R. 1944 Nag. 
80 : 212 I C. 592, Prayngdas v. Indirubai. 

8 . (’39) I. L. R. (1939) All. 97 : 26 A. I. R. 1939 All. 
57 : 180 I. C. 403, Sita Ram Rui v. Madhao Prasad. 

B. (’13) 35 All. 3»9 :19 I. C. 664. Todar Mai v. Phola 
Kaur. 

10. ('40) I. L. R. (1940) 2 Cal. 252 : 27 A. I. R. 1940 
Cal. 657 : 191 I.C. .574, Ram Narayan Jagan Nath v. 
Radba Govinda Deo Natb. 

11. (’44) I. L. R. (1944) Nag. 244 : 31 A. I. R. 1944 
Nug. 247, Ghanshyam v, Giriji^hankar. 

12. (’41) I. L. R. (1941) Nag 761: 27 A.I.R. 1940 Nag. 
214 : 190 I. C. 818, Jawanmnl v. Akaji. 

13. (’46) 1. L. R. 11946) Nag. 493 : 33 A. I. B. 1946 
Nag. 344 : 225 I. C. 340. Bhaicbandra Rao v. Brijial. 

14. (’41) 1941 N. L. J. 134 : 28 A. I. R. 1941 Nug. 95: 
194 1. C. 120, Udbao Nanaji v. Narayan. 

A. V. Khare — for Appellant. 

M. R. Dobdc and P. R. Padhye — for Respondent. 

Judgment. — This is a miscellaDeous (First) 
appeal against the order of Mr. Adbarsioha, 
Subordinate Judge, First Class, Cbbindwara, in 
Execution Case in Civil suit No. 8 B of 1934 
passed on 12.8 1941. 

[3) The facts are quite simple. The appellant 
(decree-holder) obtained a decree against tiio res- 
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pondcnt (judgment-debtor) on 16-S-1934 in Civil 
bMit NO. 3 of 1934. On 0-9-1937 the decree-holder 
fipplied for trauaferof the decree from Chhindwara 
lO Nagpur and on 13-8-1937 the decree was 
ordered to Lo transferred and n certificate of 
non-3.atiafaction was also granted. In the mean¬ 
time, the judgment.debtor had applied for instal- 
oiCDts and a stay order was passed by this Court 
on 21.9-1937. On this the Court recalled the certi- 
ticate on 27-‘'.l937. The judgment-debtor was 
asked to furnish security but ho failed to do so 
and on 5-n-1937 the Court ordered that the 
certificate he sent again for necessary action. 
Thereafter the docree-holder applied for transfer 
of the decree on 2G-9.191C and on 12-8-1941 the 
application was dismissed by the learned Judge 
as being barred by limitation. 

[3] The decree-holder tries to save limitation 
in various ways. His first contention is that 
from 20-4.1933 till 25.r2-i93S the matter was 
pending before the Debt Conciliation Board and 
hence under S. 23, C. P. Debt Conciliation Act 
that period must be excluded. He further says 
that the judgment-dobtor in his application to 
the Board had shown this decretal amount as 
being duo and this amounts to an acknowledg¬ 
ment under s. 10, Limitation Act and gives a 
fresh period of limitation from 20-4-1933, which 
is the date of the application before the Board 
Ex, 0-4 He also says that on 30.9-1937 the counsel 
for the judgment debtor admitted the liability 
for the decretal amount in his memo of appeal 
before the High Court and therefore that too 
gives a fresh start of limitation and the present 
application of 20-9.1940 would be within 8 years 
from that date. It is obvious that even if one of 
these contentions is correct the limitation is 
saved and the execution is competent. 

[ 4 ] Mr. Bobde who appeared for the respon. 
dent attacked the first application for transfer 
of the decree and said that that application did 
not save limitation because it cannot be said to 
be 'a step-in-aid of execution’ because before 
there can bo a step-in-aid of execution, there 
must be an execution pending. He relied on 45 
Mad. 406^ in support of his contention. There 
is a considerable difference of opinion on the 
question whether the phrase ‘step-in-aid’ of exe. 
cation postulates that there must be an execu- 
tion pending. Even in the Madras High Court 
the^ decisions are not uniform and very recently 
their Lordships of the Privy Council noted this 
difference of opinion though it was nob necessary 
in that case to pronounce any opinion. See 1946 
A. Ii. j. -203.- The view expressed in 45 Mad. 466^ 
was doubted in 50 Mad. 49^ and so far that High 
Court is concerned the matter is now settled by 
the Full Bench decision in i. L. R. ( 1945 ) Mad. 
168 ^ which expressly overrules 45 Mad. 466.* It 


is, therefore, not necessary that there mnst'be 
an execution pending before action by the decree- 
holder can be described as a step-in-aid of exe. 
cation. This is also the view expressed in i. L. R. 
(1939) ALD. 7'23,® 7 Pat. 703.® A Similar vieff 
appears to have been taken by Pollock J. in 
I. L. R. (1943) Nag. 734.^ These cases have my 
respectful concurrence and I am of opinion that 
a step-in-aid of execution can be taken before an 
application for execution of the decree has been 
made iu Court. It has been held in a large nam- 
ber of cases that an application for the transfer 
of a decree to another Court is a step-in-aid of 
execution. See I. L. R. (l939) all. 97,® 35 ALL. 
339,® I. L. R. (1940) 2 Cal. 252*^ and the casflB 
cited therein. I respectfully agree with those 
decisions and hold that the application dated 
6.8.1937 and the order dated 13-8 1937 on it were 
steps-in-aid of execution and therefore the exe. 
cation is not barred as contended by the res. 
pondent. 

[ 5 ] Learned counsel for the respondent next 
argued that s. 23, C. P. Debt Conciliation Act 
applies only when the application has been pro¬ 
perly male to the Board and the Board has 
jurisdiction to entertain it. Learned counseleap 


that the important words in 3.23 of the Aot ate 
“proceedings under the Act’’ and action on an 
application filed before the Board which could 
not lie there, is not a proceeding under the Act. 
This is sufficiently answered by Pollock J io 
I. L. B. (1944) Nag. 244.** It is to be remembered 
also that the application was filed by the 
judgment-debtor to get the decree suspended 
and now having got his objective he is turning 
round and avoiding S. 23. However, tbels^*, 
position under s. 23 is clear and a ptoceedmg 
wrongly begun before the Board is no ® 
proceeding under the Act, and the time 
before the Board can be deducted. . 

[C] This is sufficient to dispose of the 
matter before me and it is not necessary to di^ 
cuss the other grounds on which limitation i9 
sought to be saved. Even there the judgms** 
debtor is perhaps not in a better position, to 
I. L. R. (1944) Nag. 244** and I. L R 
761*^ Pollock J. held that an acknowledgme 
of liability in the application before the Boa 
gives a fresh start of limitation and 
were approved in i. L. R. (1946) Nag. 493. A 
contrary view in 1941 N. L. J. 131** was dojiowJ 
by Pollock J. in l. L. R. (1944) Nag. 244 a*} 
was doubted by Grille 0. J. and Puranik 
I. L. R. (194G) Nas. 493.*® Since it is not netw* 


sary to decide this point I say no more 


nor 


about it 

do I think it is necessary to decide 
tion whether the memorandum of appeal sig 
by a counsel can amount to an acknowleJS® 
of liability under s. 19, Limitation Aot. 
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[ 7 ] The regalfc is that the appeal succeeds and 
is allowed with costs throughout. 

N-S.d. Appeal allowed, 

A. 1. R. (35) 1958 Nagpur 199 [G, X. 69.] 

Bose and HidayatdltjAh JJ. 

Om Prakash Mehta and others — Appli- 
cants V. Emperor. 

Misc. Criminal Appln. No, 2G of 1947, Decided ou 
1-4-1947. 

(a) Interpretation of statutes — Question as to 
powers of Legislature to enact-Correct method of 
approach stated. 

Whenever the powers of a Legislature are brought 
Into question, the correct method of approach is to look 
to tho Constitutiou Act and to find out what-it pro¬ 
vides and what it prohibits. It is then necessary to 
examino the pith and substance of the impugned legis¬ 
lation critically to find out whether all that it provides 
falls within the powers granted by the Constitution Act 
and then to find out whether it transgresses any prohi¬ 
bition contained therein: (1878) 3 A. C. 889, Rel. on. 

[Para 7] 

(b) Interpretation of statutes — Preamble con¬ 
taining less or more extensive expressions in im¬ 
port than those in other parts — Intention of legis¬ 
lature how to be gathered. 

Although the preamble of a statute is the key to its 
interpretation the intention of the legislature is not 
necessarily to be gathered from the preamble taken by 
itself. In fact the intention can only be gathered from 
the Act taken as a whole. If the Court finds in the 
preamble any expression not so large and extensive in 
its import ns those used in other parts of the Act and 
upon a view of the whole Act tho Court can collect from 
the more large and extensive expressions used in other 
parts the real intention of the legislature it is the duty 
of tho Court to give effect to the larger expressions. 
This applies equally to those Acts where the preamble 
goes further than the Act itself. [Para 8] 

(c) Interpretation of statutes —Constitution Act 
how to be construed — Entries in lists in Sch. 7, 
Government of India Act (l935)-Interpretation of! 

In interpreting a Constitution Act a wide meaning 
should be given to the words which confer on a legisla¬ 
ture the power to legislate on certain topics and within 
tho ambit of the words the most sovereign powers must 
bo understood to bo given to the,legislature. The en¬ 
tries in the Constitution Act have always been given a 
large and liberal interpretation as the allocation of the 
Rubjecta in tho list U not by way of scientific definitions 
but by way of a mere simplex enumeraiio of broad 
categorioB: 28 A.I.R. 1939 F. C, 1. Bel. on. [Para 11] 

(d) C 'P. and Berar Maintenance of Public Order 
Act (15 [XV] of 1946), S. 2 (1) -Act whether repug¬ 
nant to existing Indian Law—Government oi India 
Act (1935), S. 107 and entry No. 1 of list II and en¬ 
try No. 29 of list III of Sch. 7. 

The Act has for its purpose the maintenance of pub- 
ho order and though incidentally it touches upon the 
subject of strikes and trade disputes, it does so merely 
because strikes promoted solely for the sake of causing 
unrest among workmen, load directly or indirecUrto a 
subversion of public order. Since the entire subject of 
the Act falls within entry No. I of list II of Sch. 7, 
Constitution Act, and not within entry No. 29 of list III 
of the Schedule, no question of repugnancy either 
directly or Indirectly to an existing Indian Law arises. 

[Paras 13 and 14] 


(e) Government of India Act (1935), S. 59 ( 1 ) — 
Sub-section whether mandatory. 

^ (Quisre). Whothor S. ^9 ( 1 ) is miindatory or ineroly 
directory and wbother tho sub-section is a condition 
precedent to the application of tho bar conta'ned in 

[Para 21] 

(0 Government of India Act (1935), S. 59 (2) — 
Orders authenticated by Chief Secretary by order 
of Governor—Validity. 

Wliero orders under S. 2 (1). C. P. and Berar Main¬ 
tenance of Public Order Act (XV of 19 fO), are authen¬ 
ticated by the signature of the Chief Secretary and 
shown to bo “By order of tho Governor” the authenti¬ 
cation follows the business rule corrcctiv. Under S, 59 
( 2 ) this authentxatinn is snllioient and the validity of 
the orders cannot be called in question on the ground 
that the orders were not made by tho Governor 

[Para 20] 

(g) C. P. and Berar Maintenance of Public Order 
Act (15 [XVJ ol 1946), S. 2 (1) — “Provincial Gov¬ 
ernment ’—Meaning of—Presumption about orders 
passed under the section. 

When S. 3 (43a), General Clauses Act (1397), has de¬ 
fined the words “Provincial Government” and the or¬ 
ders made under S. 2 (1), C. P. and Berar Maintenance 
of Public Order Act(l5 [XV] of 191G). use this phraseo¬ 
logy, the meaning given to these words in tho General 
Clauses Act must equally be hold applicable to the same 
words used in the orders. lu view of tlie fact that the 
C. P. and Berar Maintenance of Public Order Act uses 
the terms which have special meaning given to them 
for all piiipjses by the General Clauses Act the Court 
is entitled to presume, till tho contrary is eAablishcd, 
that the correct authority named in the Act had in fact 
passed the orders. [Par.a 21] 

(h) Government of India Act (1935), S. 59(1) — 
Scope of—Special enactment passed by competent 
legislature—Powers invested in Provincial Govern¬ 
ment-Exercise of. 

Section 59 ( 1 ) deals with the normal executive acti¬ 
vities of Government which are not covered by statute. 

It does not purport to limit the scope and extent of any 
special enactment passed by a competent legislature and 
within its province. When the legislature has chosen 
to invest tho Provincial Government with certain 
powers the Provincial Government is tho proper body 
to exercise these powers and when the orders purport to 
have been made by the Piovincial Government it mat- 
ters little wb^her the Provincial Government means 
the Cabinet, or tho Ministry, or a particular Minister 
or the Governor. [Paras 21 and 22 ] 

(0 C. P. and Berar Maintenance of Public Order 
Act (15 [XV] of 1946), S. 2 (IJ—“Is acting” mean¬ 
ing of — Past action. 

Since the Act seeks to restrict tho liberty of the sub¬ 
ject It must be strictly construed. Construction which 
secures the liberty of the subject is to be preferred to 
one which curtails It. The Act in S. 2 ( 1 ) uses the 
words “is acting". There are no words in tho Act which 
make it retrospective. Detention cannot, therefore ho 
ordered on tho basis of past, actions and some activity 
of the type contemplated by the Act must be shown to 
have continued after the Act came into force. [Para 26] 

(j) Government of India Act (1935). S. 52- Spe- 
cial responsibilities oi Governor — Scope of — Im¬ 
pingement upon legislative functions ot legislature^ 

The special responsibilities of tho Governor under 
S. i)2 really arise in the ministerial field when execu¬ 
tive powers are either abused or not used by the appro- 
priate aathority. They do not ordinarily impinge upon 
the legislative function of the legislature so as to 
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trench upon the legislativo list. The Legislature has 
plenary p >wer9 on all the topics contained in the list. 
The Courts are precluded by S. 53 (2) from invest'gat- 
ing the question whether the Governor ought n)t to 
have assented to a certa'n bill deal'ng with matters 
within tho epberc of his special responsibilities. 

[Para 17] 

Cam referred :— 

1 . (187s) 3 K.C. 880 : 4 C.il. 172 : 5 I. A. 173 : 3 
Sar. 831 (P C ), Tiio Queen v. Burah. 

2. 11828) 108 E. li. 8G3 : G L. J. K. B. (O.S.) 1G2, Doe 
V. Brandling. 

3. (':Wi io:i:) F. C. R, is : 26 A. I. R. 1939 F. C. 1: 
I.LU (1949) Kar. (F-C)6; 180 I C. IGl (FC.l, Central 
Prov'nce.9 and Berar Sties of Molor Spirit and Lubri¬ 
cants raxaliou Act, 1938, In the matter of. 

4 (19301 1930 A.C, 121 ; 99 L. J. P C 27 : 142 L. T. 
98, Hcnrieta Muir Edward v. Attorney-General for 
Canada. 

5. R«p uted in (’17) 34 A.I.R. 1047 V. C. 60 : 74 I A. 
23:230 1 C 337 (I’.C.), Pcafulla Kumar V. Bank of 
Commerce Lid , Kliuliia 

6 . (’{'!) uMii F. C B. HS : 28 A. I. R. 1941 F. C. 47: 

I. L R. llOll) Kar. F. C. 2) : 192 I C. 22.5 (F.C.). 

S .brainanyan Cbotiuir v. Mutlu-iwami Goiindan. 

7. Reported in ('47) 34 A Ml, 19l7 P. C. 72 ; 74 I. A. 
12 : 229 1. C, .577 iP.C). Megh Raj v. Allah Ilakbia. 

8 . (1S6.5) 10 H. L. C. 367 : 32 L. J. Ch. 585 : 8 L. T. 
(N. 3.) «39 : 11 W. R. 823, Walsh v. Secy, of State 
for India. 

9. (1932) 1 K, B. 688 : 102 L. J. K. B. 91, Marshall v. 
Blackpool Corpmition. 

10. (I»«4) 12 Q B. D. 224 : 53 L. J. Q. B 165 : 50 
L. r. 312 : 32 W, R 4.)2. Hough v. Windus. 

11. (19351 2 K.B. 257 : 104 L. J K. B. 4-55; 153 L. T. 
183, Druce & Co v. Beaumont Property Tru-t, Ltd. 

12. (’43) I, L. B.(1943) Nag. 154 : 30 A.I.ll.1043 Nag. 
26: 44 Cr.L.J. 345; 205 I. C. 5. Pnibhakar v.Emperor. 

M. A. ^Uhkari (in Nos. 13,14. 16 and 22)\ R. 5/. 
Ua 2 arnav\s (in No. 15) and S. P. Koival (m 
Woj. I?, 19 lo 21 and 23 to 26)—for Applicants. 

T. L Sheuic, Advocate-Oeneral, D.L. Guj)la, Govt. 
Pleader and iV.B. Pendharkar, Additional Govt. 
Pleader—lor the Crown. 

Order.— These are 12 applications by persona 
detained by tho Provincial Government under 
S. 2 of the Central Provinces and Berar Main- 
tenance of Public Order Act, 1946 (Act No. 15 
(xv) of 1946). This Act was brought into force 
on 2,St November 1946 and is to remain in 
force for one year from that date. The detenus 
challenge their detention on various grounds and 
the present applications being under S. 491 of the 
Criminal P. C. are in the nature of petitions for 
issue of a writ of habeas corpus. 

[ 2 ] The hrst ground on which detention is 
challenged is that the Act as a whole or at least 
in part is ultra vires tho Provincial Legislature. 
It is convenient before discussing this question 
to analyse this Act to find out what its pith and 
substance is. The operative part is contained in 
S. 2 (1) which reads thus : 

‘ The Provincial Government if satisfied that any 
pet-soQ is acting in a manner prejudicial to the public 
safety,order, or tranquillity, or is fomenting or inciting 
strikes with intent to cause or prolong unrest among 
any group or gMups of employees may if it considers 
such order necessary make an order (a) directing that 
he be detained.” 


Under sub-section (2) of this section, District 
Magistrates have been invested with similar 
powers but under S. 3 their power to detain persons 
is limited to a period of 15 days. The Provincial 
Government under the same section can detain 
a person for 3 months. Under 8. 5 the detenn 
is communicated the grounds on which he is 
detained to enable him to make representations 
to the Provincial Government against his deten¬ 
tion. Under S. ll there is an indemnity for and 
protection of action taken bona fide under the 
Act. Under S. 12 the application of other laws 
is declared to be not barred. It is convenient to 
reproduce S. 12 because some argument was 
based upon it. tSection 12 reads thus : 

“The pr 'vUion? of this Act shall be in addition to 
and not in derogation of any other Act. Ordinance or 
Regulation for the time b^ing in force.” 


[ 3 ] The detenus were arrested and lodged in 
the jail and were duly furnished the grounds of 
their detention. These grounds of detention have 
been tendered in evidence by the detenus and 
they have sworn affidavits either to deny or to 
explain the circumstances mentioned in th® 
grounds of detention. It may be said here that no 
material other than these grounds has been 
adverted to by the Provincial Government aod 
in fact the affidavit of the Chief Secretary say^ 
that the grounds of detention clearly make out 
a case for detaining these persons. The question 
of the suffiicienoy of the grounds on which deten¬ 
tion has been ordered in these oases will be lakon 
up later. 

[ 4 ] The first question is, is the Aot ultra vires 
tho Provincial Legislature? The argument 0® 
behalf of detenus is that S. 2 as well “S 
preamble of the Act clearly show that the Ao 
was intended to prevent strikes and this ma * 
the Act fall within the legislative powers gran 
by item 29 in List III of the Seventh Schedule 
the Government of India Act, 1935. 

of the concurrent legislative list deals with^ 
unions and industrial and labour disputes. 01 ® 
the carrying on of a strike in a lawful , 
permitted by the Trade Unions Act and the 1 
Disputes Act, the impugned Aot is repugna® 
existing Indian Law and under 3 i 

Constitution Act is void because no sanctiou 
the Governor-General was admittedly obtam ^ 
It is contended that the impugned Act see 9 
negative what the Trade Disputes Aot ^ 
and in so far as the present legislation is 
to the existing provisions of the two Acts 
tioi^d above, it is void. . . 1 

[ 5 ] The argument on behalf of the Provin ^ 
Government is that the power to enac ^ 
impugned Act is to be found in entry No. 

List II which runs thus : 

“Preventive detention for leaeons connectea 
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mamtenafiodof tho public order; persons subieot to such 
detontioo^ 

It is also contended that the Act also falls within 
the general heading "Publio Order" in the same 
entry. Reliance is also placed on 8 .12 of the 
. impugned Act which speaks of this Act as being 
in addition to the existing Indian Law. 

[6] It is convenient tq, begin with 8. 12 . If the 
legislative competence to enact the present law 
^ wanting, the Act must be regarded as void. 
Similarly if repugnance is established between 
the pres nt Act and existing Acts of the Indian 
Legislature, the enacting of Section 12 would not 
save the impugned legislation. Section 12 is merely 
an expression of opinion put mezahundanti cau- 
tela BO that no disputw as to the intention of the 
Legislature may arise. The question of the vali. 
dity of the impugned Act, however, will have to 
be judged on its own merits and s. 12 would not 
help if the Act is found to be ulira vires on any 
ground. Section 12 of the Act. therefore, is in- 
conclusive and iueffective m so far as the validity 
of the Act or any of its provision is concerned. 

[7j Whenever the powers of a Legislature 
(whether central or provincial) are brought into 
question the correct method of approach is to 
look to the Constitution Act and to lind out what 
it provides and what it prohibits It is then no* 
cessary to examine the pith and substance of the 
impugned legislation critically to find out wbe* 
ther all that it provi les falls within the piwers 
granted by the Constitution Act and then to find 

out whether it transgresses any prohibition con¬ 
tained therein. Their Lord-hips of the Privy 
Council have clearly indicated this in the leading 
case in (l87s) 3 A. c. 889* at pp. 904, 905 in the 
following words: 

The wtablisbed Courts of Justice, when a ques¬ 
tion arises whether the prescribed limits have been 
exceeded, must ot necessity determine that question; 
tmd the only way in wh ch they can properly do so. is 
to the Urms of the instrument by which, 
amrmali\ely. the legislative powers were created and 
^ which, nega'ively, they are restricted. It what has 
*>wo done is legislat on, within the general scope of the 
afflnnative words which gWo tho power, and if it 
violawi; no express condition or restriction bv which 
that power is limited (In which categ Ty would, of 
course be inciudcd any Act of the Imp-rial Parliament 
M vaiianoe wiilri:) it is not for any Court of Justice 
to inquire further, or to enlarge constructively those 
conditions and restrictions." 

[8] The petitioners contended that the field in 
which the impugned Act lies is clearly indicated 
by the preamble and the title of the Act. They 
urge that the intention of the Legislature and 
the scope of the Act must be gathered from the 
preamble and emphasis is laid by them on the 
words the prevention of the fomenting or incite- 
^nt to strikes in the Central Provinces and 
Beror which are to be found in the preamble as 
Weil 08 the title of the Act. Since the subject of 
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strikes relates to Trade Unions and Industrial and 
labour disputes, the Act. according to tho peti- 
tioners, seeks to legislate upon the lioid indicated 
by item No. 29 in tho concurrent legislative list 
and in so far as the field as already occupied by 
the Trade Disputes Act, it is void. It is true that 
the preamble of a statute is the hey to its inter¬ 
pretation but the intention of the legislature is 
not necessarilly to be gathered from the iiream- 
bte taken by itself. In fact tlio intention of the 
Legislature can only be gathered from tho' Act 
taken as a whole. In tho leading case in (1828) 

108 E R S63* at p. S70 Lord Teuterden (h J said: 

" In c.tnstrumg Acts of I'urlianicnt we are to look 
not ^ only at tbe Iiinguago ol tbe prcamblo. or of any 
particular clau-c, but at ibi' iaiigugo of the whole Act 
Aud if we find in the prennible, or in any pariiculir 
cliU'G, fiQ expr^bj^ion oot so largi* and ext^ us vc in its 
import as those u-ed iu other parts of ihe Act. and 
upon a vicw of the whole Act we cao collect, from tlio 
more large and estensive cxpres-iious used in other 
parts the real inieution of tho Legislature. 11 is our 
duty to give effect to the larger cxpr<;s^iolls. notw.tb- 
stand ng the phra-ses of less extensive import in the 
pteiimblc, or in any p.irtioulur clause". 

These observations apply equally to those Acts 
whore the preamble goes further than tho Act' 
itself. 

[9) In the operative i)ortion of tho present Act 
the detention is for two purposes. A [icrsou can 
be detained if aj}6rsonisacting in a maimer pre¬ 
judicial to public safei y, order or tranquillity, and 
in connection with strikes it is said that he may 
also be detained if Provincial Government is 
satisfied that the fomenting or inciting of strikes 
is with the intention of causing or prolonging 
unrest amongst any group or groups of emplo¬ 
yees. Now the entry no. 1 in List 11 allows pro- 
ventive detention to be ordered, subject however 
to the qualifications that tho preventive deten¬ 
tion must be ''for the reasons connected with the 
maintenance of public order”. Tho short ques- 
tion, therefore, is whetlier the detention which is 
authorised under the impugned Act is for reasons 
connected with the maintenance of public order. 

Iio] Section 2 (l) of tho irapugneiil Act is 
divisible into two parts. Tbe first part definitely 
falls within the powers granted to the Legislature 
by entry NO. 1. That part provides that a 
person may be detained if he is acting in a man. 
ner prejudicial to the publio safety, order or 
tranquillity. Public safety and public tranquillity 
are inextricably bound up with the existence of 
public order. If public tranquillity and safety 
are disturbed the necessary consequence would 
be the breach of public peace and order. Them 
can be no doubt that the first part of 9 . 2 (1) 
of the impugned Act is entirely within tbe com¬ 
petence of tbe Provincial Legislature. 

[a] The only dispute really is with regard to 
the second pact. Certain considerations must be 
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borne in mind in approacbing tbi3 subjecfc. It i3 
[well known that in interpreting a Constitution 
[Act a wide meaning should be given to the words 
[which confer on a Tjogislaturo the power to legis¬ 
late on certain topics, and within the ambit of 
!tho words the most sovereign powers must be 
understood to be given to tlic Legislature. The 
entries in tlic Constitution Act have always been 
given a large and lilioral interpretation. The 
reas)!! i.s manifest. The allocation of the subjects 
in the list is not by way of sctentiOc definitions 
but by way of a mere simplex emmeratio of 
'broad categories. As said by Jayakar J. in 1039 
P c R 18® at p. OG. 

“ That the provisions of an Act like the Govern¬ 
ment of India Act, 1935, should mt he cut down by a 
narrow and technical construction, but considering 
the magnitude of the subjects with which it purports 
to deal in very few words, should be given n large and 
liberal interpretation." 

See also 1930 A. C. 124* at pp. 13G and 137. It is 
also to bo borne in mind that the legislative lists 
in Sch. 7, Constitution Act, are not always mutu¬ 
ally exclusive, In spite of the fact that an effort 
has been made to keep all the three lists distinct, 
there is an overlapping of the jurisdictions con¬ 
ferred by the rival lists. This was held in p. c. 
Appeal No. 19 of 194G, D/- 11-2-1947® by their 
Lordships in the following terms; 

“It is not po^ible to make so clean a cut between the 
powers of tho various legislatures: they are bound to 
overlap from time to time." 

Their Lordships also cite with approval the 
observations of Cwyer C. J. in 1910 F. C.E. 183® 
at p. 201 which read: 

“It must inevitably happen from time to time that 
legislation, though purporting to deal with a subject in 
one list, touches also on a subject in another list, and 
the different provisions of the enactment may be so 
closely intertwined that blind adherence to a strictly 
verbal interpretation would result in a largo number of 
statutes being declared invalid because the Legislature 
enacting them may appear to have legislated in a fenV 
bidden sphere. Hence the rule which has been evolved 
by the Judicial Committee whereby tbo impugned 
statute is examined to ascertain its ‘‘pith and sub¬ 
stance'’, or its “true nature and character" for the pur¬ 
pose of determining whether it is legislation with 
respect to matters in this list or in that 

Again in tho same case their Lordships of tho 
Privy Council say: 

“Subjects must still overlap and where they do the 
question must bo asked what in pith and substance is 
the effect of the enactment of which complaint is made 
and in what list is its true nature and character to be 
found. ^ If these questions could not be asked, mnch 
benefioient legislation would be stifled at birth, and 
many of the subjects entrusted to Provincial Legislation 
could never effectively be dealt with. 

Thirdly, the extent of the invasion by the Provinces 
into subjects onumevat d in the Federal List has to be 
considered. No doubt it is an important matter, not as 
their Lordships think, because the validity of an Act 
can be determined by discriminating between degrees of 
invasion, but for tho purpose of determining what is 
the pith and substance of the impugned Act, Its provi¬ 
sions may advance so far into Federal territory as to 


show that its true nature is not concerned with pro^- 
cial matters, but the question is not, has it trespassed 
more or less, but is the trespa^, whatever it be. such as 
to show that the pith and substance of the impugned 
Act is not money-lending but promissory notes or 
banking? Once that question is determined the Act 
fails on one or the other side of the line and can be 
seen as valid or invalid according to its true content. 

This view places the precedence according to the. 
three lists in its proper perspective. 

No doubt where they come in conflict List! has prio¬ 
rity over Lists III and II and List III has priority over 
List II, but, the question still remains, priority in whit 
respect? Does the priority of the Federal Legislature 
prevent the Provincial Legislature from dealing with 
any matter which may incidentally affect any item in 
its list or in each case has one to consider what the 
substance of an Act is and, whatever its ancillary effect, 
attribute it to the appropriate list according to its^ true 
character? In their Lordships’ opinion tho latter is the 
true view.” 


[ 12 ] It will be noticed that it is not the 
fomenting or inciting of a strike of any kind 
which is hit by s. 2 (i) of the impugned Act. If 
the Provincial Legislature bad intended that the 
labourers and employees of Trade Unions shodd 
not go on a strike at all the Act may conceiv¬ 
ably be said to come into clash with existing 
Indian legislation. The emphasis in the present 
Act is not so much on strikes as such as on the 
maintenance of public order. A person is lis^W 
to detention who in the opinion of the Provincid 
Government is fomenting or inciting strikes with 
intent to cause or prolong unrest amongst any 
group or groups of employees. The creation of m- 
rest amongst labourers is something more 

the carrying on of bona fide trade disputes- Iw 
promoters of bona fide trade disputes are not in¬ 
tended to be hit; nor is the person promoting > 
legal strike without causing unrest among em¬ 
ployees liable to detention. It is the causing or 
prolonging of unrest among workmen 
ployees which is the real reason of the detenti ■ 
If a large and liberal interpretation is placed 
entry No. 1 it cannot be gainsaid that the c* 
ing or prolonging of unrest is a reason at 1^ 
connected with the maintenance of public o • 
The entry itself speaks not of the 
of public order simplioiter but of public de 
tion for reasons connected with the ruuinteu®^ 
of public order. The phraseology 
entry is extensive in its meaning and 
gislature has been given wide powers to e ^ 
what is connected with the maintenancejj 
order in a particular area. The pith and snw ^ 
of the impugned Act is preventive ^otentif® ^ 
reasons connected with the maintenance o ^ 
lie order and not industrial and labour disp 

[13] The present legislation cannot W ^ 
cribed as colourable nor can the Legismtu ^ 
said to bo doing indirectly what it 

It is obvious that the Provinmw ^ 


directly, 

lature cannot repeal the Trade Unions 
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the Traae Disputes Act uqIgss the Govemor- 
Genoral or His Majesty signify their assent, nor 
can It frame any laws which are repugnant to 
tto enactments In our opinion the enacting 

t indirectly do any of 

eld occnpied by the Indian Legislature. The 

‘i*^ maintenance 

public order and though incidentally it touches 

iipon the subject of strikes and trade disputes 

y foi the sake of causing unrest araon« 
orkmen lead directly or indirectly to a sub! 
version of public order. 

Act faUg within entry i of List II, Sch. 7 . Con- 
.titntion Act no question of repugnancy either 
directly or indirectly arises. No sanction of the 
txovernot.General was necessary because aU the 
powers for the enactment of the impugned Act 
are to be found in the Provincial legislative list 
and It 19 not necessary to go to the concurrent 
legislative list at all. If on an examination of 
he pith and substance of the impugned legisla. 
tion it 19 found to fall fully within the Provin- 
cial legislative list, it does not matter if it inci- 
dentaUy touches some matters included in the 

nHofn ^‘ 7 ^* ^^0. 13 

of 1940, D/. 5.2.1947.^ 

[I5j The learned Advocate-General further ar- 
gues that the Trade Unions Act and the Trade Dis. 
putesAct do not apply to the strikes which have 
been incited by the present petitioners because 
they do not relate to any trade or industry. Ac- 
cording to him these so-called trade unions are 
not trade unions in the strict sense of the term, 
as defined in the Trade Unions Act because the 
persons who have registered themselves are not 
employed in any trade or industry. According 
; to him the provisions of Trade Unions Act 
and 83. 3, 16 and 16, Trade Disputes Aot do 
' therefore, apply to the petitioners and 
, they cannot challenge the validity of the impug. 

I ned Act. It was urged on behalf of the peti. 

^ tioners that the strikers belong to groups which 
j m most cases hold certificates of registration as 
^ trade unions under the Trade Unions Act and 
^ that S. 10 of that Act prohibits the Court from 
enquiring as to whether they are duly registered 
j or not. It 13 urged that so long as the certificate 
18 not cancelled the right of the holders of the 
to carry on a trade dispute and a 
legal strike cannot be questioned inasmuch as 
the Tri^o Disputes Act applies to their case. It 
18 urged that the petitioners thus have a right to 

“Menge ths Talidity ot the present legislation 
• by the Provincial Government. 

. [ 16 ] There is a complete misapprehension as 

^ to the manner in which the legality of an Aot 
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The le ahty of the impugned Acc or its repu-^ 
nancy to existing Indian Law is not to be judged 
on the ground of the applicability of ex.stmg 
Indian Law to any si^cial case. Wo have indi! 
Gated above the correct method of approach to 
such a pro lorn. The Trade Dispiites^Act pro 

trade disputes and 

strike,. Certain strikes are declared illegal and 

made punishable under the Act. The present 
Ac deals with the incitement of a strike not 
with a view to carrying on of genuine trade 
disputes but with the ulterior motive of creatine 
unrest and turmoil so as to affect public ordor“ 
^vo have shown above that tocre is no reninr. 
nancy between the two Acts and the whole of 

the impugned Act lies within the powers grant. 

ed 0 the Provincial legislature by entry no. I of 

.7 . QOt QGcossary for us to 

enter too largely into a discussion as to whether 

jvo are entitled to question the registration of 

the.o ^les of men under the Trade Unions 

wfiii certificate of registration 

would be conclusive evidence that they are 

trade unions duly registered. Wo. however, ex. 
pre,s no delmito opinion on this matter because 
It IS not germane to the present discussion. 

tiU Iho argument of Mr. Ilazarnavis that 
the legislative powers of the Provincial Legis- 
latuie are subject to the special responsibilities 
0 tlio Governor under s. 52 of the Government 
of India Act, 1935 , may be disposed of here. The 
argument is that the special responsibilities 
under this section embrace "the prevention of 
any grave menace to tbo peace or tranquillity 
of the province or any part thereof and that 
he Governor could not delegate tliese functions 

con¬ 
tended that the legislative powers granted bv 

onteyNalofListll must be read af being sub! 

ect to the powers of the Governor and that to 

umn th ^ Go'^ernor alone could legislate 

soCwhT '^^’Snment is intricate and 

somewhat difficult to follow. The Legislature 

on the topics 

STm 'r ^Pooial rosponibi. 

l!!Li fi ‘n the minis- 

terial field when executive powers are either 

used or not used by the appropriate authority 

The manner m which the Governor exercises his 

special responsibility is indicated in the Instru 

Stffhe r^-esponsiL- 

tics of the Governor do not ordinarily impinge 

sT^s t LegislLue 

I “'0 legislative list. The 

Governor has an overriding executive power 
under s, 52 which he can exercise in his indi- 
dual judgment and one of the aspects of it is 
the maintenance of public order. He can take 
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action in hia individual judgment and even con. 
trnry to the advice of bis ministers. Under S. 60 
of the old Government of India Act, the Gover¬ 
nor could overrule his Executive Council in this 
matter. The same obtains in a large measure 
under 8. 52 of the present Constitution Act. The 
Governor not having chosen to exercise his indi- 
viduad responsibilities it is not open to the Court 
to sit in judgment over him. Similarly, the arga- 
ment that the Governor ou^ht not to have as. 
sented to the bill which deals with matters with- 
'in the sphere of his sjiecial responsibilities is not 
jfor a Court of law to investigate The Courts 
!ar6 precluded from such an enquiry by S. 53 (2), 
^Government of India Act, 1935. 

[is3 In our opinion none of the grounds 
urged to challenge the authority of the impug. 
ned Act are ctTcctive. Wo, therefore, hold that 
tho Act is jwtru tJ/m and is not repugnant to 
the Trade Unions Act or the Trade Di>puie3 Act. 

[19] It was next urged on behalf of the peti¬ 
tioners that the orders were on their face defec¬ 
tive as it is the Provincial Government which 
has been shown to have taken action. It was 
contended that there was nothing to show that 
the Governor had acted as required by n. 2 (i) 
of the present Act, read with S. 3 (43). General 
Clauses Act. No presumption, it was argued, 
can be drawn because S. 59 (i),Constitution Act, 
has been infringed. According to this section, all 
orders of the Government of the province have 
to be expressed in the name of Governor and 
the impugned orders do not say so. It was sub¬ 
mitted that these orders cannot be taken to be 
the orders of the Governor, nor has any affidavit 
been sworn in this behalf. 

[20] As to the affidavit it is clear to us that 
as there was no allegation in the petitions that 
the Governor had not passed these orders, there 
was no need for the Crown to make any state¬ 
ment on the point in their return. We have 
been assured by the learned Advocate-General 
that the final orders were in fact passed by His 
Excellency the Governor in each cose. But that 
apart, the orders are authenticated by the signa¬ 
ture of the Chief becretary and shown to be ‘ By 
order of the Governor.” The authentication foU 
lows the business rule correctly. Under s. 69 (2), 
Constitution Act, this authentication is sufficient 
and the validity of the orders cannot be called 
in question on the ground that orders were not 
made by the Governor. Against this, it was oon- 
tended that sub-s. (i) of S. 59 speaks of the reel- 
tals in an order or instrument, and sub-s. (2) of 
that section speaks of the authentication and 
that the condition precedent to the application 
of the bar under sub-s. (2) of s 59 is that the 
order must show on its face that it was made by 
the Governor. Reference was also made to S. 49 


(i) which it was pointed out provides that tiie 
executive authority of the province shall be 
exercised by the Governor in the name of Hia 
Majesty. It was argued that S. 59 (i) is manda- 
tory and must be followed and that the peti¬ 
tioners were entitled to challenge the orders. 

[21] Section 49 (i) deals with the revesting of 
executive authority in relation to a province re- 
sumed by His Majesty under S. 2, and, in osr 
opinion, is not relevant in this context, Under 
S. 49 li), the Provincial Legislature may invest 
a subordinate authority with such functionB. 
which it deems proper In our opinion when th( 
General Clauses Act has already defined tt 
words "Provincial Government” and the ordei 
use this phraseology, the meaning given to thei 
words m the General Clauses Act most equally 
be held applicable to the same words used in m 
orders. In view of the fact that the Act uses the 
terms which have special meaning given to then 
for all purposes by the General Clauses Act w 
are entitled to presume, till the contrary is ^ 
tablished, that the correct authority nW ^ 
the Act had in fact passed the orders. 
praesurnuntur rite esse acta- We have no d 
culty in applying this presumption in the pre¬ 
sent cases as we have been assured by the learn¬ 
ed Advocate General that the orders were ® 
fact passed by His Excellency the 
each of these cases and that if this fact had 
challenged earlier, an affidavit would 
filed in reply. In our opinion it is 
in view of this assurance to decide 
(l) is mandatory or merely 
whether that sub-section is a condition prtw 
to the application of the bar 
sub-section which follows it. There ia yet 
answer to this argument. Section 69 (di 
tution Act, deals with the normal 
tivities of Government which are W]'' 
statute. It does not purport 
and extent of any special enaotmeot 
a competent Legislature and within ita p ^ 

(22] The impugned Act has also 

confer these powers of joolit 

trict Magistrate, and there can .Lgjji® 
that the District Magistrate can exeroiae ^ 
the same way as District Magistracy ’^aflotiotf 
preventive action under S. 144 and othw 
of the Criminal Procedure Code. Tm 
M agistrate can make the ordera and t ^ 
be promulgated in the manner tbB 

cases. Equally the Legislature can, P^ . gjj 
measure is within its competence, m ^ 
other person or body with this ^ ppofiB*] 
present case it has chosen to invest ^ 
cial Government with these powers. ^ 
being so the Provincial Government B 

per body to make these orders of deW" 
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matters little, so far as Oie present cases are 
concerned, whether the Provincial Government 
means the Cabinet, or the Ministry, or a parti¬ 
cular Minister, or His Excellency the Governor, 
because the order purports to have been male by 
the Provincial Government and the detenus 
have not shown that the authority which made 
this order is not the authority invested with the 
requisite powers under .the Act. The order is 
valid on the face of it, and in summary proceed, 
ings of this nature where the burden is on the 
detenu it is not permissible for us to presume 
that the order is invalid. There must bo mate¬ 
rial before us which will le id us to infer the 
contrary. There is no such material Not one of 
the affidavits states who actually passed these 
orders. Not one of them states that it was not 
the authority contemplated by the Act. 

[23] As regards the promulgation of the order 
it has been promulgated by order of the Gover- 
nor and this is the normal means of promulgat- 
ing all orders of Government made either at 
ministerial or gubernatorial level. 

[20 The broad question was next debated as 
to whether we are at liberty to question the 
reasons on which the Provincial Government 
has acted in these cases. We are relieved from 
the duty of deciding this matter in these cases 
because both sides have placed before us the 
material on which detention had been ordered 
in these cases. Since no secret was made of 
these reasons nor was any claim of privilege 
advanced on behalf of the Crown we do not 
consider it necessary to decide this vexed ques¬ 
tion. There are certain differences between 
emergency legislation passed during the period 
of war and legislation passed during times of 
peace. Ordinarily the action of the executive is 
always open to challenge in a Court of law. We 
express no definite opinion on this matter because 
M we have said Government has already put 
the grounds of detention into the hands of these 
detenus under 9.6 of the Act and has stated in 
this Court that these, in fact, were the grounds 
on which action was taken. In view of the fact 
tnat the material is already before us for scrutiny 
W 0 see DO reason to outer into a discussion of 
the rights and privileges of the detenus via a vis 
the Provincial Government Similarly in these 
caw we do not see any necessity to call for any 
support of the affidavits filed either 
y the Provincial Government or the detenus* 
Section 491. Criminal P 0,. lays down a sum- 
mary procedure to secure the liberty of the sub¬ 
ject. It does not require that Courts should enter 
i^n lengthy enquiries into allegations of fact. 
We express no definite opinion as to the powers 
01 this Court to order au enquiry. We are. how- 
ever, satisfied that in these cases no enquiry in 
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fact is necessary. The material placed before ua 
is suflicient for us to judge whether there has 
been any fraud upon the statute or not, because 
if there is no fraud, the detention {the Act being 
valid) cannot bo challenged. Ordinarily it is for 
the Provincial Government to satisfy itself as to 
the sufficiency of the material. Beyond this we 
do not express any opinion on this point. 

[25] There was considerable argument as to 
whether detention could bo ordered on the basis 
of past actions. The words in s. 2 of the Act are 
is acting," These words were compared with 
those used in r. 129 of the Defence of India 
Rules to show that the latter encctmeut clearly 
spoke of past actions It was aigue-l that the 
present Act must be held applicable only to 
activity of the kind prohibited, if indulged in 
after the date of the passing of the Act. 

[261 Since Act 15 (xv) of laiG seeks to restrict 
the liberty of the subject it must h strictly con- 
strued. It is an accepted rule of intorpro'ation 
that the construction which secures the liberty 
of the subject is to bo preferred to one which 
curtails it. In Maxwell’s Interpretation of Statute 
Edn. 9, p. 289 the following passage occurs : 

"Statutes whi:h encroach on the rights of the sub¬ 
ject, whether as regards person or pr iperty, are si'ni- 
iarly subject to a strict construction in the sense before 
explained. It U a re;ognised rule that they should be 
mterpreied, if possible, so to rcaoect such riffhtg : 

V'v P-386. (1932) 

25?ilatp 264*'®^^ 

If it was iuteuded that the detention could be 
ordered on the basis of past actions nothing was 
easier than to say this. There are no words 
which make this Act retrospective so as to enable 
past actions to be visited with detention. The 
Act uses the words is acting" and since an Act 
Operates from the time it becom-'S law some 
activity of the type contemplated by the Act 
must bo shown to have continued after the Act 
came into force. This, in our opinion, is clearly 
the meaning behind these words. There would 
otherwise be no locus poemtentiae for any per¬ 
son, however much he may desire to act in 
accordance with law. Section 2 (i) of the Act 
requires "satisfaction” of the fact that the person 
concerned "is acting" in one or other of the 
ways specified. That imports continuity of action 
Buatained on and after the passing of the Act 
It is not enough that he should have acted in 
the past. There must be material to indicate that 
he contmu^ so to act after the Act was passed 
and that, but for his apprehension, he would bo 
likely to go on doing so. As there was no mate¬ 
rial to indicate this in three of the cases we 
directed the release of those detenus on the dates 
of argument. The material furnished by Gov- 
ernment in those cases showed that the satisfoo- 
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tiou \va3 as regards past acts and there was 
nothing to indicate that the acts continued after 
the date of the Act. The detenus denied that 
tlicro was such action after the Act. The affida¬ 
vits of Government did not counter this. 

[&7] The orders of detention use the language 
'‘has been acting”, "has been inciting” and “has 
1)0011 fomenting”. It was argued tliat they arc 
defective for the n asor.s set out above. But liere 
we liiiiik it ni co.':-ary to construe tlio real mean¬ 
ing of the orders in tlic same manner as one 


con.siders the pith and substance of an Act. 
There is no need to copy tlio words of a statute 
slavishly in the order provided its essentials are 
complied ivitb. Indeed slavish rubber-stamp or- 
dors have been condeiiimd iiy this Court in tho 
pn.'t. In tho present case each detenuo was in 
custody at the date when the orders were made 
by the Provincial (iovornincnt. It is obvious 
that the language “is acting” would have been 
inappropriate—and that was one of the objec¬ 
tions taken. It was argued that as tho detenus 
were in jail when the orders were passed they 
could not have been acting in the manner con- 
templatcd by the Act at the date when tho 
orders were made. In our opinion the orders, 
therefore, quite properly use the phrase “has 
been acting” etc., in place of the words ‘‘is 
acting”. But of course what we have to see is 
whether the orders convey the sense of conti¬ 
nuity at the time which the Act requires. We 
think they do in tiie cases which now remain. 

[2S] In each of these cases the order sets out 
the sati.sfaction of the Provincial Government 
regarding the fact of acting in one or other of 
the manners contemplated by the Act and pro- 
coeds to enumerate in brief the ‘actings’. The 
bulk of the acts which are said to constitute the 
“acting” consist of past acts, but in each case 
(except the three in which we have passed orders 
of release) there is included some overt act done 
after 2l-lM9i6 on which date the Act came into 
force. The series of acts so set forth convey the 
sense of continuity which the Act requires and 
the inclusion of an overt act done after 21-11-1946 
imports that tiie said acting was continued after 
the datum line. These statements, combined 
with the reference in the order to S. 2 (l) (a) of 
the Act, are sufficient to show that the “satisfao- 
tion” relates to a continuous course of conduct 
which was persisted in after the coming into 
force of the Act. 

[29] Now, we have already held that there 
were no powers of detention in respect of past 
acts—by which we mean acts committed before 
21-11-1946, but as we have already remarked re- 
ferences to such acts are relevant to disclose 
continuity of action. It is true that up to 
21-11.1946 persistence in such acts would not have 


led to detention. Up to that date such a course 
of conduct was unobjectionable from the point 
of view of the present Act — (we say from the 
l)oint of view of the present Act with deliberate 
intent because we do not mean to imply that 
none of the acts complained of contravene other 
laws. But with such other laws, if there be any, 
we are not concerned). If, therefore, the "objec¬ 
tionable” conduct ceased on or before 20-11- 
1940 there would be no power of detention. But 
if the same conduct were to be persisted in on or 
after 21-11-1940 then at once that which was 
“unobjectionable” before that date would imme¬ 
diately become "objectionable” and the necessary 
continuity of conduct being present the "offender” 
would be liable to detention under the Act. We 
now turn to the individual cases. 

[30] In Miscellaneous criminal case no. 13/47, 
Dashratblal Choube, the grounds of detention 
allege acts of incitement and instigation commit¬ 
ted in the months of June, October and December 
1946. They further allege an actual riot in October 
1946 and an actual strike in December 1946. The 
petitioner’s affidavit does not deny the commis¬ 
sion of the acts: all he states is that he was with¬ 
in his legal rights and therefore the acts compla¬ 
ined of do not amount to either instigation or 
incitement. But that is not no answer to the 
return. A riot relates to public disorder and stri¬ 
kes causing unrest among workmen are proneto 
result in public unrest which in turn often leads 


to public disorder. 

[31] The application is dismissed. 

[32] ThQC&se olS.K.Mukerji uisc.Cri.C^ 
NO. 17 of 1947 is similar to that of Dashrathw 
Gkobe. He is also from Raipur. The 

of detention disclose prejudicial activities 
August, September, October and December IW ■ 
One part of the allegations against him is mad 

in the following words : . 

“Tbatbetween October and December 
been inciting the municipal sweepers to sink 
brought about a strike by them”. 

The affidavit also states that Mukerji was 
“directly responsible for insti jaJtnymunicipiil 
pars”. , ^ 

The facts of instigation and incitement 

not been denied in Mukerji’s affidavit. In 

first affidavit he states that no sweepefl s 
took place at Raipur till the day 
But that is no answer to the allegation _ 
instigated a strike and continued ^ ^ 

to December 1946. In his second affidavit he 
that he did not bring about a sweepers str 
any time. But we are not here to vgg 
issue. The fact remains that they did ^ 
he was arrested and that they 
release. Obviously they would not do that 
he was intimately connected with them- ^ 
although he says he was not in Baipor whan 
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Jubilee Hospital worbers struck ond the Bidi 
workere struck he admits he was elected Presi. 
dent of the Hospital Workere Union in bis absence 
and admits that in both cases his good oQices 
were availed of to bring about a settlement. These 
afford grounds for the necessary "satisfaction”. 
As we have said, wecannot enquire into the sufii. 
oiency of the grounds provided some grounds 

[ 33 ] The application is dismissed 

[ 34 ] ^ye come nest to the Nagpur detenus. 
bhyamlal Roy s case, Jiisc. cn. Case Ko. 14 of 
1947 The allegations against him arc that he in- 
cited strikes m August 194G (railway coolies), also 
empmyees of the Nagpur Improvement Trust 
and Government peons on and off from before 
September lOiG and was present and spoke at a 
meeting of the Government i)eon 3 at the Town 
iiaU m December 194G. 

[35] Here also the fact of instigation has not 
been denied. All he says is that he did not ask 
the peons to strike at the Town Hall meeting 
bo al^. as regards the coolies, what he says is 
that the strike was settled in one day and that 
no call for a strike was given by bim. But it is 
one thing to call for a strike and another thin® 
to incite or instigate a strike to cause unrest 
among employees without caUing for one- also A 
can incite or instigate and B make tile caU 

li-qually one can instigate and yet not make a 

ca l because the time is uot yet ripe. It is no use 
calling for a strike until the ground work has 
been laid.- These evasive replies are not a good 
answer to the return. Here also we hold there 
was material for the satisfaction required. 

[3G] The application is dismissed. 

^ [87] In A. B. Bardhan’s case, Misc. Cri.Case 
No. 20 of 1947 the allegations cover prejudicial 
activities in January. July and December 194C. 
ihei-e 13 here a denial regarding the allegations 
•elating to the January incident, but none 
regarding the two incidents in July and the one 
n Deceinber. On nth July i9iG ho is said to have 
mstigat^ Bchooi and college students to strike, 
denies that he instigated the school students 

a^egation regarding the 
coll go tudents. These strikes led to two public 
ughta. As regards the postal workers’ strike the 
gatiOD 10 that he went round in a van with 
a loudspeaker and called on thorn to strike. Ho 
MB not deny this but says he was not concerned 

i lu Union.” That is 

I allegation made against him. Then he 

, was amsted in the Town Hall in Dec. 1946 
( „ Government Peons had assembled. He 
nuts he apoke but says he only moved a resolu. 

' Linn __ Af . M 
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iAO VUl/ iuuveu Ik lUOUiU* 

I “^ condemning the arrest of three members of 


I 11 ^ -—O wa viALOQ lUVlUUOia Ul 

) ^ Communist Party. It is evident then that he 
j Was using this meeting for a political purpose 


r'‘n of the peoos^ 

t iG loun Hall or not his presence there 
coup ed With his previous activities, one of whicli 

itv) f'u-nisbrs material on 

which ^.tisfaction can bo based. 

[3S] The application is dismissed 

[39] As regards B. N. J^Inkerj), cri 

case xo. 21 of 1917, his prejudicial activities 

conSt^^f” JX'cembor iojg and 

educ ion m rations, promst meetings a-^ainst 

clradc Disputes Bill and the projectedllov- 

einment hon s strike in December lOiG 
[40 Jlloadmitsho delivered a speech against 

Mued a statement against the Trade ])i.<pute 8 
B and spoke ni a public meeting against the 
Bill. He does not deny that ho urged a mass 
^ifation against the rations cut. All he says is 
that his object was not to disturb public tranquil- 

t >ng a man over the head may be to reform 

Crete fact for investigation would be was he hit 
ojer the iiead. So here the question is did 

denied 

irn Government peons, Mu- 

kerji has denied that he incited them to strike 

and that he organized the procession but he ad¬ 
mits his presence at the meeting "as one interes. 
ted m the working class movement in general ’ 

As we have said, we cannot judge tliJ 
sufficiency of the grounds for satisfaction but 
have merely to see whether grounds on which 
action could he taken exist. The facts we have 
referred to. in our opinion, afford such material. 

LloJ Lho application is rojeetecl. 

[ 44 ] In the case of H. K. Vyas, wise, cri 

Cial activities m January lajG (textile workers) 

March 194G (reduction of rations), July 1940 (nos. 

tal workers), September 194C (Government Press 

employees), October 194G {textile workers and 

rikshaw men) and December 194C (Government 
peons). 

biS) In the case of the postal workers there is 
said to have been actual obstruction by Vvas 
directed against men who refused to go on sti 4 e 

biGj Activities in connection with the rations 
cut are ^mitted and there is no denial that the 

St thaur‘^ discontent. All that is 
^id s that they were normal activities and that 

and^lMpeace 
and that his activities were not prejudicial to 

pubho tranquillity and order. 
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[ 47 ] It is admitted that clashes occurred among 
tho toxtilo workei-s as a result of the decision to 
go on strike and it is not denied that he incited 
them to strike. All ho says is that he did not 
6\mk at any meeting. So also thi* fact of obstruc¬ 
tion in tho case of Government Press employees 
ia not denied. It is also not denied that he orga. 
nised the procession of the Government peons 
in December 19i6. Wo need not go deeper. We 
find there is material on which satisfaction can 
bo based in this case also. 

[ 48 ] The application is rejected. 

[ 49 I In Mwiiaque Sufisiinis case, Misc. Cri. 
case NO. 24 of 1947. the allegations are that hs 
instigated a strike by the licensed railway coolies 
in July 194G, instigated and fomo'^ted the strike 
by the employees of the Government Press (Sep¬ 
tember 1946) and 

“that you have instigated tho fitviko cont-^mplated by 
the municipal sweepecs in Nagpur this month (Janu¬ 
ary 1917)" 

that is to say, activities ranging from July 1946 
to January 1917 are disclosed. 

[ 50 ] It was argued in this case that as the 
applicant was arrested on 2l3t December 1946 he 
could not have instigated the strike of January 
1947 . That of course does not follow. The ground¬ 
work of a strike ia usually prepared well ahead 
of time and there is no denial in the affidavits of 
activities regarding this between the 2196 Novem¬ 
ber and the 2i8t December. The affidavit says 
there was no instigation in either December 1946 
or January 1947. It is silent regarding instigation 
between the 2l3t November and the end of that 
month. The burden in these cases is on the 
applicant and the burden is a heavy one as this 
Court, the Privy Council and the House of Lords 
have all stated from time to time: See for 
example, 1. D. B. (1943) Nag 154*2 at pp ^^ 3 ^ 
We are bound to assume a return accompanied 
by an affidavit and grounds of detention and 
which is prima facie in order, to be good until 
the contrary is established When the affidavit 
in reply is evasive, as here, and has the lacuna 
which we have indicated then the return must 
be accepted. 

[5ll The application is rejected. 

[Bia] In 0. L. J ayawant's case, Misc. Cri. 

case NO. 25 of 1947, the allegations are that 
"you as secretary of the unnutborised peons and other 
All ed Workers Union, have been inciting tb^se groups 
of empi lyees to strike, and delivered a speech at the 
Town Hall at Nagp ir on 2Ut December 1946, inciting 
tho Government Peons to strike." 


tinuity of action. The allegation is not that tiiete 
was one isolated act of instigation but that there 
was continuous conduct culminating in this act 
when the arrest was made. Jayawant s affidavit 
supports this view. 

( 52 ) The Union came into existence in July 
1946 , and as Jayawant was elected its Secretary 
it is reasonable to suppose that he had some 
hand in bringing the Union into being. A call 
for a strike was issued in August and was uot 
withdrawn till September because a relief com- 
mittee was appointed. This comrnittea granted 
relief but the recommendations were considered 
inadequate and so the meeting of December 1946 
was called to continue the agitation. We find 
that the necessaay continuity of action is present 
in this case and also that there are materials on 
which action could be taken. 


[ 53 I The application is rejected. 

[ 54 ] The last of the Nagpur cases is that 0 
On Prakask Mehta, Misc. cri. Case NO. 26 0 
1947 , The arguments on the merits 
pressed in this case because he is now 

in connection with other charges and so 
matter has become purely academic so 
is concerned. His application is acoordinpy 

[ 55 ] From here we turn to Giilahchand 
wal of Mandla, Misc. Cri. Case NO- 

The charges gainst him relate to inciting 
Mandla municipal sweepers to strike in JW ^ 
1946, the postal workers to strike in 
and the sweepers to issue a notice of a 
strike in January 1947. 

[ 56 ] This detenue was arrested on jj, 
her 1946 and the same argument 

his case as in the case of S-t thjj 

For the reasons given there, we hold 
detenue has not shown the return to be ■ 

[ 57 ] The affidavits of the detenue do not j ^ 
the allegations of incitement in regaw .j- 
the three strikes. What is contended 

were legitimate activities. But thatrew ^ 
sufficiency of the grounds and nos 
existence. 

[63] The application ia rejected. ^ 
[69] The remaining detenus have alfw® ^ 

released. They are : Dr. D. K 

Cri. case no. 23 of 1947, Dhanrai 

Miso. cri. case No. 16 of 1947 and 

Misc. Cri. case No. 15 of 1947. ■ 

D.H. ^ppitcaiioni rtj^ 


The question of continuity was raised iu this 
case. It was argued that as ooly one specidc 
overt act is referred to, namely, the speech at the 
Town Hall, the necessary continuity is lacking, 
But we think that the grounds do indicate con- 
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Mohammad Akbar s/o Mohammad Saheh 
and others — Accused — Applicants^. Emperor 
Cri. Revn. No. 206 of 1947, Decided on 24-9-1947, 
wm order of Sessions Judge, East Berar, Amraoti 
D/. 27-3-1947. ’ 

Criminal P. C. (1898), S. 540- Chalan citing cer¬ 
tain witnesses against accused-Only some of them 
examined prior to framing of charge - After end of 
examination of defence witnesses case closed for 
arguments — On date of judgment Magistrate in 
pursuance of defence complaint issuing process for 
attendance of remaining witnesses given up by 
prosecution — Aciion of Magistrate held legal. 

Certain accused were undergoing prosecution for 
oertem oQences. In the chalan 13 witnesses were cited 
against them. Only 4 of these were, however, examined 
framing of the charge. After the charge 
^ been framed and certain prosecution witnesses had 
been further cross-examined, the prosecutor stated that 
he did not want other prosecution witnesses to be 
examined. When the examination of the defence wit* 
nesses bad ended the case was closed for arguments. 
Arguments were duly heard but on the date fixed for 
the delivery of judgment the Magistrate in pursuance 
of the defence complaint that the prosecution had deli, 
torately withheld evidence issued process for the atten¬ 
dance of the remaining nine witnesses given up by the 
prosecution. 

Held that the Magistrate was legally entitled to act 
as he did act under S. 540 and it could not be said that 
he acted in order to fill up lacuna in the prosecution 
case. High Court would not interfere with the discre¬ 
tion exercised by the Magistrate: 15 A. I. R. 1928 Lab 
847; 5 A. I. R. 191b Oudh 142 and 11 A. I. R. 1924 
Mad, 687, i?e/. 

Annotation :-(’46-Com.) Cr. P. C.. S. 540 N. 4. 
Cases referred’.— 

>• (’28) 16 A. I. R. 1928 Lah 647: 29 Cr. L. J. 740 : 
110 1. C, 676, Mangat Bai v. Empcrer. 

(’18) 5 A. I. R. 1918 Oudh 142 i 19 Cr. L. J. 630 : 
21 0, C. 95 : 46 I. C. 678^ Gur Bakhsh T^wari v. 
Emparor. 

M‘24) 11 A. I. B. 1924 Mad. 687 : 25 Cr. L, J. 354 : 
77 I. C. 290, In re P. 0. Perumal, 

^idu Butsain — for Applicants, 

•Ri KaushoUndre i?aa, Qovernment Pleader — 

- for the Crown. 

Ordep, — The 17 applicants are undergoing 
^Ofleoution in the Court of the First Class 
Magistrate, Amraoti, under sa. 148 , las and 337 , 
Fenal Code, in respect of disturbances which 
took place iir Amraoti on the night of 8th Bep- 
tember 1946 and in the chalan 13 witnesses were 
cited against them. Only 4 of these were, how. 

examined prior to the framing of the 
'^arge; and on 20 th November 1946 the District 
Police Prosecutor intimated that a prima facie 
oaae had been established and that he would 
examine the remaining prosecution witnesses if 
necessary after the framing of the charge. After 
■the charge bad been framed and 8 of the prose, 
cation witnesses had been further cross-examined, 
the District Police Prosecutor stated that be did 
not want other prosecution witnesses to be 
■examined. 

, 1948 N/27 A 26 


[ 2 ] On 11-2-1947, when the examination of the 
defence witnesses had ended the case was closed 
for argnments 2 days later. Arguments wore 
duly heard but on 22-2-1917, the date fixed for 
the delivery of judgment, the Magistrate in pur- 
suance of the defence complaint that the prose- 
cution had deliberately withheld evidence issued 
process for the attendance of the nine witnesses 

Prasecution as well as for that 
of the Additional District Magistrate, Deputy 
Supermtodeut of Police and City Inspector 
I3J Ihe applicants went up in revision against 
this order but their application was summarily 
rejected by the Sessions Judge, East Berar and 
they have now moved this Court to have the 
order set aside on the ground that it favoured 

tte prosecution and was not in the interests of 
justice. 

Magistrate, 

after the defence was closed and the arguments 
were heard, felt on the records as they stood 
that some points had been left obscure and that 
m order to elucidate them it was necessary to 
recall certain witnesses and to examine a mw 
witness; I'ek Chand J, held that there was no 
Illegality m the procedure adopted by the Masis. 
trate. In 19 Cr, L. J. 630* it was held that it was 
not projier for the High Court to interfere in re 
vision in a case in which the Magistrate alter 
the evidence of the defence was closed examined 
certain witnesses for the prosecution and gave 
al the same time full liberty to the accused to 
cross examine them. In a. I. r. 1924 Mad 687 » 
Odgers J. decided that even after both parties 
closed their cases it is open to the Court to sum 
mon any person as a witness if his evidence 
apjiears to it to be essential to the just decision 
of the case. 

[ 5 ] Ihe trial Magistrate was legally entitled 
to act. as be did act, under 8. 540, Criminal P C 
and the fact that be bad not so acted in order to 
fill up lacuna in the prosecution case was clear 
from the contents of the ordersheet. dated 
22.2.1947, in which be mentioned that he was 
issuing summonses to the 9 witnesses because of 
the defence complaint in argument that their 
evidence hod been deliberately withheld. This 
indicated that the defence counsel were of the 
view that this evidence might have supported 
their case, and at this stage it is not open to me 
to assume that their evidence wiU be adverse to 
the accused and in favour of the prosecution If 
that evidence is prejudicial to the accused, the 
question can be re.agitated in due course by 
tbeni. but aa things stand it would not be proper 
for this Court to interfere with the discretion of 

the trial Magistrate. The application is dis 
missed. 

Application dismissed. 
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Hemeon J. 

Chironjilal s/o Dinaram — Accused — 
Applicant v. Emperor. 

Criminal Revn. No. 110 of 1947, Decided on 
29-8-1947. from order of tlie Extra Addl. Sessions 
Judge, Bilasput, D/- 24-2-1947. 

Defence of India Rules (1939), R. 81 (4)_Pro¬ 

secution started for contravention of price control 
order before expiry of Defence of India Act—It can 
be lawfully continued after expiry of Act. 

The amendment to eub-s. (4) of S. 1. Defence of India 
Act, made by Ordinance, XII of 1946 would save prose¬ 
cutions against breaches of orders for acts or omissions 
committed prior to the expiration of the Act. So also 
in view of the words “things done or omitted to be 
done" in S. 102 (4), Government of India Act, oGences 
committed before the expiration of the six months’ 
period after the ceasing of the proclamation of emer¬ 
gency can be prosecuted after the expiration of that 
pei iod and proceedings instituted before its expiry can 
be lawfully proeecuted to a conclusion: Criminal Ap¬ 
peals Nos. 1 and 2 of 1947 (F.C.) and 34 A. 1. R. 1947 
Mad. 325, Foil, [Paras 6, 7J 

Cases referred 

1. 5 Juristl064, Stevension v, Oliver. 

2. (’48) I. L. E. (1945) Nag. 867: 33 A. I. R. 1946 Nag. 
106, Provincial Government v. Sayed All. 

3. (1945) 63 T. L. R. 6, Wicks v. Director of Public 
Prosecutions. 

4. (’47) 34 A. I. R, 1947 Mad. 325 : 48 Cr. L. J. 403 : 
229 I. C. 469, In re Karumuthu Thiagarajan Chettiar. 

Dr. T. J. Eedar—lor Applicant. 

W. B. Pendharkar, Addl. Qovl. Pleader — 

for the Crown. 

Order—The applicant, Chironjilal of Lormi, 
Mungeli Tahsil, Bilaspur district, was convicted 
and sentenced to undergo 8 months rigorous im- 
priaonment under R. 81 (4) of the Defence of India 
Rules by the First Class Magistrate, Bilaspur, and 
his appeal was dismissed by the Extra Additional 
Sessions Judge, Bilaspur. He has now come up in 
revision to this Court. 

[2] The prosecution case against him was, 
briefly stated, to the effect that he, a licensed 
sugar dealer, bad, on 10-2-1946, at Lormi sold 
6 maunds isi seers of sugar to Putu (p. w. l) 
and Bacholi (p. w. 2) at the rate of Re l/. 'pQv 
seer in contravention of the price-control order 
dated 28-1-1946 of the District Magistrate, 
Bilaspur, by which the maximum retail price of 
sugar was fixed at Rs. -/8/3 per seer. Putu is 
Bacboli’s uncle and, according to them, they 
had purchased the sugar for the preparation of 
sweets which they were to sell at Belpan where 
there was a big mela. The 4 bags containing the 
sugar were loaded in Sarba’s (p. w. a’s) cart, an 
operation which was witnessed by Sewakram 
(p. w. 4 ), (jumashta Mukaddam, who questioned 
Putu and Bacholi and passed the information 
gained by him to the police with the result that 
the cart was intercepted by Shivsahai (p. w. 7 ) 
Head-Constable at a distance of about one mile 
from Lormi on the way to Belpan. 


[3] The applicant in examination denied thk 
he hod sold any sugar to Putu and Baoholi and 
claimed that on the day in question 6 maunds 
15 | seers of sugar were not in stock. He also 
implied that be was not aware of the District 
Magistrate’s price-control order. The defence 
and the evidence thereto >ere not accepted by 
the Court below for adequate reasons withwhieb 
I am in agreement. 

[ 4 ] I am also of the view that their finding 
on the merits vis-a-vis the prosecution case 
correct and that the applicant had clearly con¬ 
travened the price-control order dated 26-1-1946 
of the District Magistrate, Bilaspur, by charging 
Re i/- per seer for the sugar instead of -/a/j 
per seer. 

[6] It was, however, strenuously urged that 
the conviction registered on Srd of December 
1946 was illegal, inasmuch as the Defence of 
India Act and the Rules framed thereunder had 
ceased to be in force on that date and there was 
no other law which authorised the continnanoe 
of the trial after 1-10-1946. It was further claimed 
that the Defence of India Act being a temporary 
statute expired automatically and lapsed without 
repeal by any statute, that 8. 6 of the General' 
Clauses Act bad no application and that proceed¬ 
ings instituted before the expiry of the Defenoo 
of India Act could not be legally continued afto 
its expiry. These contentions were repelled by 
the learned Extra Additional Sessions Judge who 
relied on a dictum of Alderson, B. in 6 Jurist 1M4^ 
which was followed in I. L. H. (1946) 

The question in that case was, however, dlB®* 
rent and distinguishable. , 

[6] The matter has now been set at rw W 
their Lordships of the Federal Court in Ctimkiw 
Appeals Nos. 1 and 2 of 1947, dated ll-4-1947i ^ 
which it was held that the amendment to so 
B. ( 4 ) of 8.1 of the Defence of India Act 
by Ordinance xii of 1946 would save 
cutions against breaches of orders for acts ® 
omissions committed prior to the expirati® n 
the Act. Their Lordships relied on (19^ ^ 
T. L. R. 6® which was under the English Ett 


gency Powers (Defence) Act, 1939. . ^ 

[ 7 ] In A.I.R. 1947 Mad. 825,* it was also ^ 
that in view of the words “things done or o®i 

to be done" in 8. 102 ( 4 ), Government ^ 1^ 

Act, offences committed before the 

the six months’ period after the ceasing 01 

proclamation of emergency can be 

after the expiration of that period and 

ings instituted before its expiry can be lawntw 

prosecuted to a conclusion. 

[8] The applicant’s contentions must, 
fore, fail and, as adumbrated, the ^ 
which was in order is maintained. 

tence, the Courts below have given eatiflf®®*®* 
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im 

MasoM for awarding jail punishment. The 
quantity of sugar involved was appreciable and 
the pro6t illegaUy made by the applicant was 
substantial. The fact that he is 55 years of age 
does not operate in his favour, inasmuch as his 
^e should have prevented him from committ. 
ing the ^ave antUsocial offence in question. 
Ihe application is dismissed. 

Application dismissed. 


A. I. R, (3S) 1948 Nagpup 211 [G, N. 72 .] 

FULL BENCH 

Hemeon, Sen and Hidayattjllah JJ. 
Sewakram Chandridutt ~~ Defendant 
Appellant v. Dakchhed Madhoram and ano 
ther — Plaintiffs — Bespondents. 


lant here). Sewakram admitted the bonds but 
pleaded that be bad applied to the Debt Concili 
ation Board, Bilaspur. for the conciliation of his 
debts including the debts in suit. The Board sent 
notices to these creditors, one of whom, Nakchhed 
appeared before the Board on the 5 th January 
1938 but no statement of debt was submitted 
by him as required by section 8 (i), Central Pro. 
Vinces Debt Conciliation Act, nor were the origi. 
nal bonds produced before the Board. Sewakram 
contended that the debts were discharged under 
S. 8 ( 2 ) of the Act and under Section 9 ( 3 ) 
the bonds were not admissible in evidence. It was 
also pleaded that inasmuch as Nakchhed was 
the karta of the family be effectively represented 
the other creditor and the whole of the debt was 
discbargea. 


Decided on 

m omits. iStwh:' 

C.P. Debt Conciliation Act (2 [II] of 1933), S.7^ 

intimation of 

the facts that the application was dismiesed or that the 

Sr Sr be considered on the date named in 
the notice. The notice under S. 7 ( 2 ) 13 not the sitw 

application and hw 
nothing to do with the admission of the application 
Hence where notice required by 3. 7 ( 2 ) is not gi en the 
proceedings cannot be treated as if the application had 
been admitted : I. L. R. 1941 Nag. 732* 29 AIR 

1941. Overruled. 25 and 26] 

Cases referred 

Nag. 732: 1941 N L J 220 * 

a’ ^ Bhupsingh 7 . Hiracir 

]' ® B-1944 Nag 

285» Kalyanaingh v. Horilal. ® 

v! 

M. B, K. 0. CUndk.- lor App.lh„t.: 

XI. Ji. iiandlehtr, 0. R. Deo w n i 

ddd M. n. ManiUUr- to, 

Judgment.- Thie is a Letters Patent appeal 
against the judgment and deoree of Puranik J 
m seoond appeal no. Jia of iwo. Since an im-' 
Eortant question of law was invoiced which 

'™n ° ''tetter 1.1. B. (1541) 

’a* ‘te “PPcsl was 

PODdenla here) for recovery of rs. i, 680 on 
bondfl executed by Sewakram defendant (appel. 


lijj me piaiDtids denied that they had been 
served with any notices. They further pleaded 
that Nackchhed was present on 5th January 
1938 not because he bad received any notice but 

because be had some other work. The plaintiffs 

denied that Nakchhed was theiarfa of the fami. 
jy and ho pleaded that there was a partition 
between the two brothers in 1930 . 

T Judge and the first appellate 

Judp have held that Nakchhed was the karta 
of t^ family and that be had appeared before 
the Board on 6tb January 1938. As to the service 
of the notices, tho two Courts held that the evi- 
dence given by the plaintiffs was insufficient to 
displace the presumption that the Board had 
acted according to law. 

[6] It was, therefore, held that the plaintiffs 
had DO right to bring the suit which was accord- 
ingly dismissed. The second appeal was heard by 
Puranik J. who held, following i. l, r. ( 1941 ) 
Nag. 732 that inasmuch as no notice was sent 
under S. 7 <i) of the Act, the proceedings before 
the Board must be treated as without jurisdic- 
tion and hence as null and void. On the question 
whether notices under s.8(i) were served or not 
the learned Judge was inclined to remand the 
case for evidence but as he bad already held that 
the proceedings before the Board were null and 
void, be did not see any need of ordering an in. 
quiry as the result thereof would not have made 
any difference in the case. The case was thus 
sent back to the trial Court to be beard and de 
cided on merits. The learned Judge, however' 

granted leave to the respondent and hence this 
appeal was filed. 

[6] When this appeal first came up for bear. 
iDg it was apparent that it might be necessary 
to consider whether i. L. r. ( 1941 ) Nag. 732‘ laid 
down correct law. Since, in referring the appeal, 

DO question baa been framed and referred to this 
^nch we underaland the order to mean that 
the whole of the appeal has been referred to ug 
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for decision and we have, therefore, pronounced 
judgment instead of recording opinions. 

[7] It has now been admitted that no notice 
was sent to the creditors as required by S. 7 of the 
Act. Similarly, it has been admitted by the ap. 
pellant that there is no proof that notices under 
8.8 had been s('rved upon the creditors, it being 
conceded that all that can be said is that there is 
a presumption that the correct procedure was fob 
lowed in the case. It is also no longer in dispute 
that Kakchlicd was the karta of the family. 

[8] Piuanik J. has followed I.L.R. (I94l) Kag. 
782* and naturally much of the argument was 
about the correctness of that ruling. Mr. Bobde 
who appeared for the appellant drew our atten- 
tion to the record of the case and said that the 
summary of facts in I.L.R. (1941) Nag. 732* was 
incomplete and the head-note did not correctly 
represent the decision in the case. 

[9] The facts were that the appellant Nanhoo 
was not an agriculturist because according to the 
first two Courts he did not earn his livelihood 
mainly by agriculture. This is, however, clear 
from para. 2 of the judgment at p, 733 of the 
report. 

[ 10 ] Prima facie a valid objection to the 
jurisdiction of the Board could have been raised 
by the creditor Zillimul because under S.4 of the 
Act only debtors of a restricted class could ap¬ 
ply to the Board. Zillimul would have been en¬ 
titled to show that the debtor was not an agri¬ 
culturist. By not sending the notice to him the 
creditor was in the dark and was deprived of 
this opportunity. The Divisional Bench, however, 
held as follows: 

“It Is said nevertheless that the Board has come to 
the conclusion that a notice was served under S.8, that 
the creditor in question has not filed the statament re¬ 
quired and therefore pursuant to S. 8 (2) the debt in 
question must be deemed to be duly dieebarged. 

Further it is said that in fact, whether rightly or 
wrongly, the Board did receive an application under 
S. 4, did admit it. that the creditor did not, within the 
30 days allowed by S. 7A, take an objection against its 
being admitted and therefore the jurisdiction of the 
Board canmit now be questoned. 

Wo ate of ibe opinion that this h fallacious. The 
Debt Conciliation Act is now tune expired and we do 
not propose to examine at length the various difficulties 
of conjtruction that it raises. It is, in our opinion,suffi* 
cient to say that where an Act requires a tribunal to 
give notice that it is about to enter upon the determi¬ 
nation ol point A it ctQDOt eSeciively decide point A 
without giving notice and in the absence and behind 
the back of the pers in afieoted. Accordingly in this 
case this Board never efiectively admitted the applica¬ 
tion. The fact that thereaftHr it acted as if it had ad¬ 
mitted the application ia neither here nor there. It is 
merely another case of a Debt Conciliation Board pro¬ 
ceeding under the mistaken belief thnt it has admitted 
an application when it has done no such thing." 

It ig said that the law laid down by the Divi¬ 
sional Bench goes much further than the Act en- 
visages. Reference was made to other cases 


which we shortly review here. Support for 
view expressed in I.L.R. (1941) Nag. 732* is to be 
found in the opinion of Bose J. in civil Bevn. 

No. 673 of 1941* where be says: 

‘ One of the fundamentals of jurisdiction in the cite 
of a Debt Conciliation Board is admission of the appli¬ 
cation. This cannot be done behind the back of the 
other side. Section 7 (2) expressly says that it shall not 
be. It requires notice to be served under S. 7(1). If 
this notice is not served then service of notice under 
S. 8 (1) will not do, because that can only be done at i 
later stage when the Board is properly seized of the 
matter. It is not so seized until the question aboot the 
admission of the application is heard and decided in 
the presence of the patties, or aftor notice undtr 
S.?(l). 

If the other side appears without notice and takeeno 
objection to the entertainment of the application that 
is another matter. It would be pointless to go tbtoogh 
the formality after appearance, and if no objection u 
taken then the question of notice will be denied to 
have been waived. That was the position in 
N.L.J. 1943 at p. 195. But if the creditor does not ap¬ 
pear and no notice is issued under S. 7 (1) then S. 8 (2) 
cannot come into operation however many notices nay 
have been issued under S. 8 (1)." 

[Ill A eimilar view was expressed in I. h. 
( 1945 ) Nag. 260^ by Grille C. J. and one ol u3 
(Sen J.) in the following words: . 

“A notice of the order under S. 7 (l) was to oe 
by registered post to the debtor or the creditor, as 
case may be. In this case no notice as 
8 . 7 (2) was sent. Where notice under 8.7 of tn# 
is not given, the proceedings must be trsatM , 
application had never been admitted. 
sequent decisions are not final: Se$ 1941 N.L.'t- 

The remark ia obiter because the deoiBion inj^ 
case did not turn on this point and the le* 
Judges have said so at the end of the 
from which the extract last quoted aoov 

In ISIS N. L. J. 184* at p. 
was dealt with in a different way. It ff 

"The other point was under 8. 7, 

Act. This point was taken relying 2“ i. hor 

of this Court in I.L.R. (1941) Nag. 732. ^ of tin 

ever, a diSerence because in that case tbeatw » ^ 

notice resulted in the absence of the 
particular stage of the enquiry. ® , take®^ 

were all present. Moreover this point is no* 

the memorandum of appeal." . , ^ 

[13] There are two other cases m ^ 

same distinction was made. In cnediW* 
NO. 896 of 1944,® it was held that 
appears, though no notice under 8. ^ *® ^ gp 

him, and enters into the agreement 
and registered under S. 12, be is hnn 
I.L.R. (1941) Nag. 732* was distinguish^. 

[14] Similarly in Civil 

the case in l. L. R. (1941) Nag. 78!r jgeto 
guighed. In this case the creditor in 
a notice under s. 8 (i) of the Act ]]ot 

the Board and filed a statement W* ^ 
accept the offer made and a 
granted against him. When the orea 
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obtaining hia decree aoughfc to execute it, the 
judgment-debtor objected pleading the certificate. 
The creditor contended that the proceedings of 
the Board were null and void as owing to ita 
failure to iaaue a notice under s. 7 ( 2 ) of the Act, 
it had acquired no jurisdiction. 

[ 16 ] It was held in the case that since the 
creditor had appeared before the Debt Concilia¬ 
tion Board in response to the notice under S. 8 
of the Act and had filed his statement of debt in 
writing and thus submitted to the jurisdiction of 
the Board, he was debarred, in view of the prin¬ 
ciple underlying s. 7-A (3) of the Act. 

[16] It would thus appear that the extreme 
view propounded in l. L. R. (1941) Nag. 732^ did 
not find favour in the subsequent cases. In fact, 
except for l. L. E. (1946) Nag. 2CO^ there has been 
a tendency to distinguish the case. ^Y6 do not 
consider that civil Revn. No. 673 of 1941^ adds 
anything to r. L. R. (i94l) Nag. 732^ as Bose J. 
was a party to the latter decision, 

[17] It is not necessary to consider the position 
prior to the introduction of S. 7.A in the Act 
because in this case the application was made 
after that section was introduced. To begin with 
it must be noticed that under 8.4 the applica. 
tiou to the Board to effect a settlement between 
the debtor and bis creditor or creditors could be 
made either by the debtor or the creditor. By 
sub-s. (2) of S. 4 if the debtor and the creditor 
applied simultaneously the application 'of the 
creditor merged in that of the debtor. These 

! facte, which have not been stressed before us, 

I explain the meaning of s. 7 and must, therefore, 
be borne in mind. Section 5 merely dealt with 
verification of the application. Section 6 was in 
two parts. Sub-section ( 2 ) applied to applications 
' by the creditor and the particulars required were: 

(a) the place ol residence of the debtor, (b) the 
( amount and particulars of the creditor’s claim. 

I Sub-seetion (l) dealt with the application of the 

i’ debtor and in addition to the statement that ha 

J was unable to pay his debts, the debtor was 

^ required to give bis place of residence, the par- 

i ticulars of all claims against him together with 

the names and addresses of his creditors, and the 
^ list of all bis property together with its valuation 
I' and location. A glance at Form I will show that 
f the creditor was required to complete paras, l 

if and 4 of the form and leave out paras. 2 and 3 

^ while the debtor was required to complete the 

i entire form. 

. [18] Under s. 7 (l) on receipt of these appli. 

I cations the Board could, (a) dismies the applies. 

|i tion if it thought that it was not desirable to 

f attempt to effect a eettlement or (b) entertain the 

application for hearing and for this purpose it 
I bad to fix a date and place for bearing the appli. 

/ cation. The Board in either of the two cases bad 
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to pass an order, notice of which had to be sent 
to the debtor or the creditor as the case may be. 

[19] Section 7 ( 2 ) was as much applicable to 
an application by the creditor as to an applica- 
tion by the debtor. The Board bad to do the 
preliminary scrutiny without hearing the appli. 
cant and to make up its mind as to the desir¬ 
ability of proceeding with the application. If ife 
dismissed the application summarily, notice of 
the dismissal was sent to the applicant. There 
would be no point in sending the notice to the 
other side and if the application was by a credi¬ 
tor, there was hardly any material on which to 
send notice to the other creditors whose very 
existence was not disclosed in the application. 
Form NO. 3 devised under R. u could not have 
been of use because that Form gave notice pf 
further consideration of the application and 
W’ould have been most inappropriate it the notice 
was one of dismissal of the application. It is, 
therefore, fair to infer that Form 3 was to bo 
used only if the Board proceeded to consider the 
application, and if it dismissed the application it 
had to devise the manner in which to send inti, 
mation of its order to the applicant. 

[ 20 ] The Board could dismiss the application 
on various grounds. Jurisdiction to entertain the 
application (i. e. the want of it) was one such 
ground. If the application was dismissed, the 
aggrieved party could move the Board objecting 
to the dismissal within 30 days. Prior to the 
amending Act xix of 1939 time ran from the date 
of the order, but by the amendment under this 
amending Act time began from the date on 
which the intimation was sent by registered post 
under s. 7 ( 2 ). 

[ 21 ] It is now necessary to reproduce S. 7 .a. 
This section was introduced by Act XV of 1936, 

S. 2. It originally read as follows : 

»u of an application under S. 4, 

the Board admits the applicaton as being’wiibia its 
jurisdiction cr. under sub-s. (1) of S. 7, dismisses it on 
the ground ol want of jurisdiction, a debtor or his cre¬ 
ditor may within thirty days from the dale of admiS‘ 
tion or of the order of dimtssal. as the ease may be, 
make ao objection in writing tc the Board against such 
&QQ)id5}on or dismissal. 

(2) On receipt of an objection under sub-s. (1), the 
Bo-ird eball make such order thereon as it thinks fit 
find it shall be final. 

(3) If no objection is made under sub-a. (1), or if f n 
Objection IS made and decided onder sub-s. (2) the 

dv"l CourT" questioned in any 

The underlined (here italicised) words in sub- 
8 . ( 1 ) were substituted by the following words 
under Act XlX of 1939 : 

—within thirty days from the date on which intima¬ 
tion of admission or dismissal, as the case may be is 
Bent ti him by registered pjst—* 

We may say at once that this amendment of 

1989 merely gives the terminus a quo \iO the 
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period of 30 days which but for this amendment 
was the date of the order under s. 7 (l). 

[22] Now it is obvious that the principle 
underlying S. 7A (3) is to make the Board’s deci¬ 
sion on questions of jurisdiction final and to bar 
interference by any Civil Court. But the opera, 
tion of sub s. (3) is dependent upon two condi. 
tions. The first condition is that the aggrieved 
party did not make any objection and the second 
condition is tbattbo party made the objection but 
the Board decided it against him. 

[23] It is one of the fundamental principles of 
administration of justice that a person must be 
heard before any decision is given against him. 
It is also equally true that Civil Courts have 
jurisdiction to enquire into any matter unless 
such jurisdiction is expressly taken away. It ap. 
pears to us that if the aggrieved party was not 
informed of the order, his right to challenge the 
jurisdiction of the Board remained and conse¬ 
quently interference by Civil Courts was not 
barred. It is true that S. 7A (l) as originally 
drafted was defective, inasmuch as it did not cor* 
relate the period of 30 days with the sending of the 
notice. The amendment in J939 served to remove 
this defect. Even so it could never have been in- 
tended that the rights of debtors and creditors 
were concluded even though the Board bad sent 
no notice as required by S. 7 ( 2 ) of the Act. In 
our opinion in such a case the Civil Court would 
be entitled to question the jurisdiction of the 
Board. 

[24] It appears to us that the spirit of S. 7 is 
brought into relief by the subsequently added 
S. 7A. To this extent we are entitled to consider 
S. 7A though subsequently added to the Act. The 
admission or dismissal of the application was 
not stajed pending the reply to the notice issued 
under S. 7 ( 2 ). In fact, if one reads ss. 7 and 8 
together {ignoring for the nonce, S.7A) the open, 
ing words of s. 8 fit in with the provisions of 
S. 7 (l). Piecemeal legislation is never good and 
the introduction of s. 7A created difficulties 
which have led to conflicting decisions. Even at 
the end there was a lacuna in the Act. It arises 
in this way. Suppose the application was by a 
creditor and the Board decided to entertain the 
application. Suppose also that the notice was 
sent to the debtor and he failed to appear. Sec¬ 
tion 3 required that the action under that section 
should bo taken after examining the debtor. The 
notice sent under S. 7 (2) was merely an intima¬ 
tion and not a process compelling attendance of 
the debtor in such a case, Of course, the Board 
could utilise S. u of the Act, but that was 
another matter. There was nothing compelling 
about the notice under 8. 7 (2). 

[25] In our opinion notice under S. 7 ( 2 ) was 
•merely an intimation of the facts (a) that the 


application was dismissed or (b) that the appli. 
cation would be considered on the data named 
in the notice. This is clear from the manner in 
which S. 7A (particularly the amendment intro- 
duced by Act XIX of 1939) is worded. 

[26] We are of opinion, therefore, that the 
notice under S. 7 (2) was not the sine qua non 
of the admission of the application. In fact the 
application was admitted or dismissed ss the 
case may be under sub-s. (l) prior to the stage 
contemplated by sub.s. (2). This is stated in so 
many words by s. 7A, particularly after the 
amendment by the amending Act, XIX of 1939. 
The notice in question had nothing to do with 
the admission of the application, and we respect, 
fully disagree with the contrary opinions ex. 
pressed in I. L. R. (l94l) Nag. 732^ and Oivil 
Revision no. 673 of 1941.* As a corollary the 
matter of jurisdiction must be held to be at large 
if the opportunity afforded to the aggrieved party 
in s. 7A was not given, and both before the 
Board itself or before a Civil Court the question 
could be agitated afresh as the bar of s. 7A (3) 
would apply only if the Board bad strictly com. 
plied with law. 

[27] The creditors were not shut out in Civil 
Court from raising the objection as to the juris¬ 
diction of the Board. We closely questionw 
learned counsel for the respondents as to what 
they have done to establish want of jurisdiction. 
We were referred to para. 7 of the written statfr 
ment, dated 26-9-1939, filed as a rejoinder by the 
plaintiffs. That paragraph reads as follows: 

“ 7. That the defendant Is the resident .®| 

Mean tabsil Jangir. That he purpesely and 
m^de the application to the Debt Conciliation 

BiKspur, so that these creditors may not be atle 

present before the Debt Conciliation Board, BUMp i 
and that tbeir debt will be discharged. That the ue 
daot has played a fraud on the creditors and the 
Conciliation Board, BiUspur." .. 

It is to be noticed in this connection . 
defendant bad made a specific pleading that 
had lands in Bilaspur tahsil and was tb^ ^ 
entitled to make an application to that Boa 

This is what he said : 

“ 1. That the defendant having a tenancy 
of Rs. 96 rental of holding in mauza Gatora in 
pur tahsil and being a permanent resident of the P . 
applied to the Debt Conciliation Board, Bilaspu i 
tbe conciliation of the debts in salt." . 

The plaintiffs did not at auy stage 

deny this fact. Their rejoinder is disingo^^*^ 

on this point. They only said : . .j-j, 

“That tbe plaintiff had no knowledge or *0, » 

that the defendant had any lauds in tahsil 

In our opinion this is not a denial of tb® 8 
ment made by the defendant • 

true that the defendant did not lead any 
dence and mere pleading is not evidence. ^ ' 

however, entitled to show that the plainfciffa 
witness Jogoram (p. w, 8) proves the case 
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■much as he stated that the defendant is a tenant 
of mouza Gataura and goes there often. In our 
opinion the statement of the defendant remained 
untraversed and is proved by the evidence led 
by plaintiffs themselves. The plaintiffs have 
failed to prove want of jurisdiction in this case. 
They had a chance to do so in the Civil Court 
but they failed to allege or prove this aspect of 
the case. The decision of the Board cannot 
therefore be challenged on the ground of want 
of jurisdiction. 

[ 28 ] It only remains to consider if the plain, 
tiffs are estopped from pleading that they had 
not received the notices. In this case one of the 
creditors appeared before the Board on 5 . 1.1938 
but it is a matter of some doubt whether be did 
so in answer to the summons under s. 8 or bad 
aome other work. The creditors have led evi. 
dence to show that they were not served at all. 
For the reasons given by Puranik J., which 
have been set out with extreme cogency by him 
we are also not prepared to draw a presump^ 
tion under 8. lu, Evidence Act, in favour of the 
debtor and would remand the case for further 
inquiry which Puranik J., contemplated. 

[29] We accordingly set aside the decree pass, 
fid by Puranik J., and order that the case be 
aent back to the trial Court to give a finding 
after due inquiry whether the notices issued 

8. 8 of the Act had been served or not. 
pc this purpose parties may bo allowed to lead 
further evidence if they so desire. 

[30] The parties ace directed to appear before 
the trial Court on l4.io.l947. The findings be 
certified to this Court as soon as practicable and 
the parties will be entitled to file objections 

within 16 days of the receipt of the findings in 
this Court. 

Case remanded. 
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ORDER OP REFERENCE. 

This judgment governs two first appeals 
First Appeal No. 119 of 1940 and First Appeal 
NO. 121 of 1940. ^ ^ 

[2] Both the^e appeals involve only one ques- 
tion of law which may be stated thus* 

^®‘ber to sell the 

mtereste of his sons in the joint family property for the 
SllWal tv*^ antecedent debts, whiih are not tainted 
rjlV ’ests, on bis adjudication 

Provincial Insolvency Act in 

” I u Heceiver appointed by the 

Court and whether the Court or the Receiver as the 

case may be. has a right to seU the interests of the eons 
i’^fveit*• eatisfaction of the debts of the 


216 Nagpur Wasudeo Keshao v. Devidas Govindrao (FB) A. I,B» 


[ 9 ] lb appeared at one time that the High 
Courts in India were unanimous in the answer 
to this question, the answer being that the undi. 
vidcd shares of the sons do not vest in the Recei¬ 
ver but the father’s power of disposal over those 
shares vests in him. The decisions of their Lord- 
ships of the Judicial Committeo in 6 Lah. and 
17 Lab. 644^ were not regarded in any way in¬ 
consistent with the aforesaid answer. The Court 
of the Jiidicml Commissioner, Nagpur, as well as 
thi.s Court coDsistt-utly took this view as appears 
from tho re|,orted decisions in 29 N. L. R. 159^ 
I. L. H. (1937} Nag. 512^ and I. L. R. (1943) NSg. 
390 ^ The last case was decided after considering 
both the decisions of the Judicial Committee 
referred to alovo. The other High Courts in India 
also took tho same view as is clear from the 
cases reported in 49 Mad. 849,® 13 Lab 464.’ 53 
ALL, 239,^ 6 Pat. 47G,® and 16 P it. CO.'® The 
learned Judges of the Patna High Court bad no 
doubt taken a different view in 15 Pat. 363." but 
that case was overruled by a subsequent Full 
Bench decision of that High Court. The Full 
Bench decision is reported in 16 Pat, GO.'® 

[ 4 ] In I, L. U. (1937} 2 cal. 675,*^ wliich was a 
case of a Dayabhuga Hindu joint family, the 
learned Judges of tho Calcutta High Court ex- 
pressed a doubt regarding the correctness of the 
above view though they did not think it neces¬ 
sary in that case to express a definite opinion, as 
the decision turned on another ground viz., the 
effect of the attachment of the son’s share, which 
according to the learned Judges put an end to, 
or at any rate suspended the powers of,the karta 
or the managing member to deal with the attach, 
ed properly. We are not concerned with that 
aspect iu the appeals before us. 

[4a] The learned Judges of the Madras High 
Court doubted the correctness of the decision In 
49 Mad, 849® in view of the reasoning of their 
Lordships of tho Judicial Committee in 17 Lab. 
644 and referred the question to a Full Bench. 
In tho Full Bench decision which was reported 
in I. L, R. (1943) Mad. 83''' it was pointed out 
that in both the cases before the Judicial Com. 
inittee their Lordships bad to consider the effect 
of the insolvency of the father in a Mitakshara 
joint family, under the Presidency Towns Insol¬ 
vency Art, 1909, and in particular in the light of 
S. 52 12 } (b) of that Act. Their Lordships have 
made it clear that they were deciding that ques¬ 
tion on the wording of the Presidency Towns 
Insolvency Act, 1909. 

[ 5 ] Thera is no provision in the Provincial 
Insolvency Act corresponding to S, 52 ( 2 ) (b), 
Presidency Towns Insolvency Act, 1909 . The 
decisions under the Provincial Insolvency Act 
are based on the interpretation and the effect of 
S. 2 (d) which, defines ‘property,’ and 8. 28, 


the vesting section, foi which the coirespondiog 
provisions in the Presidency Towns Insolvency 
Act are S. 2 (e) and 17 respectively. 

[G] In I. L. R. (1943) Mad. 83'® the learned 
Judges of the Madras High Court were dealing 
with the case of a manager who was not ffie' 
father of the Mitakshara joint family in tiie 
light of the provisions of the Provincial Insol¬ 
vency Act, and they distinguished the case of a 
father.manager on the ground that bis powers 
were greater than the powers of a manager who 
is not the father. The relevant extract from the 
judgment of the Full Bench delivered by Leach 
C. J. is as under : 

‘ The Judicial Committee in both the Lahore casee 


were inteipreting the Act governing the law of Insol¬ 
vency in tbe Presidency Towns of India, and when, as 
we have bore, dcci-ions of the highest tribunal conilra* 
ing S. 2 ( 0 ) and S. 17, Presidency Towns Insolvency 
Act, the same interpretation must tc placed on idenikal 
provisions in the Provincial Insolvency Act unless the 
Act it-etf contains some additional provision tanning 

counter, which is not the case.If the power of 

the father is not property under tbe Presidency Toms 
I nsolvency Act, it cannot be regarded as property uodc* 
tbe Provincial Insolvency Act, and, and if the father® 
power is not properly, tho power of the manager who 1 ® 
not tho father cannot be property.” 

The decision of the Full Bench was that tha 
Official, Receiver had no power to sell the uH' 
divided share of a coparcener who is not a 

manager and that the assignee from the Recei^fif 

acquired only the interest of tbe insolvent 
ger in the properties in suit. 

[ 7 ] The effectof the insolvency of the fflthflr 1*1 

a Mitakshara joint Hindu family was directly iD 
issue before the Divisional Bench of tbe 
High Court in I, L. R. (1944) Mad. 313." 
learned Judges observed that tbe decieioneol 
Judicial Committee were based onS. 
Presidency Towns Insolvency Act, for which there 
was no corresponding provision in the 
cial Insolvency Act. The learned 
pointed out that on tbe reasoning contained 
tbe two decisions of the Judicial Committee 
power of the insolvent father to dispose of 
entire family property for his personal de 
was not ‘property’ within the definition 0 
word ‘property’ in S 2 (s), Presidency To 

Insolvency Act, which is identical with the 
nition contained in s. 2 (d), Provincial 
solvency Act. The learned Judges 
the father’s power of disposal is not prpl^ 
under the Provincial Insolvency Act and * 
not vest in tbe Receiver under S. 28 (2) ® 

• «al 

[8] In I. L. R. (1942) 2 cal. 413'® 

Bench of the Calcutta High Court . jji 
with tbe effect of the insolvency of the w* 0 
Dayabhaga joint Hindu family held that . 
the Provincial Insolvency Act the poffOf 
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wn only be exeroiaed for the joint benefit of the 
bankrupt and another—the only power which a 
father in a Dayabhaga joint Hindu famil> bas¬ 
is not the power which can be exercised by the 
bankrupt for bis own benefit and it is not there- 
fore property within S. 2 (d). Provincial In- 
solvency Act, This decision in a way suggests 
that ^e powers of the father in a Mitaksbara 
joint Hindu family which can be exercised for bis 
own benefit may fall within the definition of the 
word property in 3 .2 (d), Provincial Insolvency 

[9] It is clear from what is stated above, that 
there is of late much divergence of opinion on 
the question stated above. The High Courts in 
India are clearly divided in their views, the Cal- 
^tta and Madras take one view while other 
High Courts including this High Court take a 
aifferent view. 

[10] In view of the fact that the question for¬ 
mulated above arises frequently and is of gone, 
ral importance, it is, in our opinion, expedient 
that it should be referred to a Full Bench for its 
opinion. We may point out that an identical 
question was referred to a Full Bench in First 
Appeal No. 118 of i9io but the reference had to 
be dropped on account of a settlement reached 

between the Receiver and the scheduled creditors 
in that case. 

[11] Let the papers be laid before the Honour- 
ablo tbs Chief Justice for orders. 

^ ^ OPINION 

[ 12 ] The question that has been referred to 
us for decision is as follows : 

_ "Whether tho power of a Hindu father to sell the 
mtcr^estB of his sons in ihe joint family property for the 

antecedent debts, which are not tainted 
with Illegality or immorality, vests, on his adjudication 
as an in-olvent under the Provincial Insolvency Act, in 
the insolvency Court or the Receiver appointed by the 
UUft and whether the Court or the Receiver, as the 
case may be. has a right to sell the interests of the sons 

01 the Insolvent for the satisfaction of the debts of the 
insolvent ? * 

and the reason why this question has been refer- 

rod to the Full Bench is clearly set out in the 
teierring order. 

As the order states, neither the Court of 
the Judicial Commissioner nor this Court has 
^er entertained any doubt as to the right of the 
iieceivec in an insolvency case to sell, in the 
case of the insolvency of a Hindu father, the 
interests of his sons in the joint family property 
l^ifl antecedent debts, provided such 
1> tainted with illegality or immora- 

y. The extreme view that the interests of the 

* u family property itself passed on 

witii the intereate of the father, which is a pro- 
Poauion that was negatived in 6 Lab. 1,^ has 
never been held here. In 99 N. L. B. 169 * it was 
down that when the manager of a joint 
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' Hindu family governed by the Mitakahara law 
19 adjudicated an insolvent, then, assuming that 
the debts payable by the manager are such as 
are binding on the coparceners, tlieii- undivided 
interests in the joint family property do not vest 
m tho Receiver; but the power of disposal of 
such interests which the manager possesses under 
tho Hindu law for satisfaction of such debts, 
passes on to the Receiver under s 28 ( 2 ) Fro 
vincial Insolvency Act, It will bo noted that this 
case 13 one of a manager. The argument is of 

course stronger in the case where tlio manager 

IS the father. This principle was affirmed in 
I. L. R. (1837) Nag. 512'* where it was held (bat 

the Receiver appointed by the Insolvency Court 
ha3 power to sell the shares of the insolvent’s 

sons in the joint family proi)6rty fur paying the 

just aud proper debts of their father, the insol¬ 
vent, and indeed in l. l. r (1943) Nag. 390 ® a 
decision to which one of us was a party and a 
decision w-bich is subsequent to both 6 Lab. H 
and 17 Lah .6442 it was assumed, after cunsidera- 
tion of those decisions, that there could be no 
question of the proposition that the power of the 
father to sell his son’s share in tho joint family 

property for his own debts vested in the Recei- 
ver. 

[14] Subsequent to the decision of their Lord- 
ebips of the Fiivy Council iu the connected 
cases of c Lab. and I7 Lab. there have 
been two diametrically opposed interpretations, 
the earlier beiog a Full Bench decision of the 
Patna High Court in 16 rat 60 "’ and the later a 
Full Bench decision of tho Madras IBgh Court 
in I. L. R. (1943) Mad. 83.*® There is also the de. 
cision in l. l. r. ( 1942 ) 2 Cal. 113 *® but that w-a^ 
a decision concerning the iiower of the manager 
to deal with the property of bis cojiarceners 
under the Dayabhaga school. Any dicta cou- 
cerning what tho law might be in the case of tho 
karta of a Mitaksbara Hindu joint family would 
be obiter and do not, in our opinion, call for 
Consideration. 

tl5j It has been contended before us in sup. 
port of the view that these connected decisions 
of their Lordships of Ihe Privy Cmnoil have dis- 
rupted the view, taken not only in this Court 
but universally in India, of the power of a Recei. 
ver to sell the son’s interests in the joint family 
of which the father and manager have become 
insolvents, that the direct ruling of their Lord- 
ships that the power does exist is applicable only 
to cases arising out of the Presidency Towns In- 
solvency Act and is based on a consideration of 
the terms of 8 .62 ( 2 ) (b) of that Act, correspond- 
ing provisions of which do not exist in the Pro. 
vincial Insolvency Act of 1920 . and that it has 
been laid down by their Lordships that this 
power to sell is not "property” as defined in the 
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appropriate clause of 8. 2, the definition section 
of either Act and that consequently as it is not 
"property” and nothing corresponding to 9. 62 
exists in the Provincial Insolvency Act, there re- 
raains now no power in the Receiver to sell or to 
apply the power in the way the insolvent father 
could have applied it. That is the view taken in 
the Madras High Court in contra-distinction to 
the view expressed some six years earlier in the 
Patna High Court. Their Lordships of the 
Madras High Court have referred to the Patna 
view in the following words: 

" The only High Court which has considered the 
question since the delivery ot the judgment In 17 Lah. 
044 2 is the Patna High Court. In 16 Pat. 60.1® a Full 
Bench of that Court held that the father’s power to sell 
vested in the OfBml Receiver under the Provincial 
Insolvency Act. We have considered that judgment, 
hut we do mt find anything in it which tends to shake 
the opiniDn which we have just expressed.” 

ClGl While i)refei’ring the view of the Patna 
High Court to that of the Madras High Court, 
we do not propose to dismiss our consideration 
of tho latter High Court’s judgment in quite so 
summary a manner, and while expreseiog our 
respectful dissent from their conclusion, we would 
suggest that the conclusion reached is due to a 
misinterpretation of what their Lordships of the 
Privy Council have said. Their Lordships were 
presented with a plea of the defendants, vide 6 
Lab. 1,^ that on adjudication of the father and 
manager of the joint Hindu family 

" the whole of the family estates aod effects as well 
as the light, title and interest of the insolvent became 
\ested in tho Official Assignee of Bombay, who since 
then became the legal owner with powers of control and 
disposal and obtained possession of all the estate and 
properties including the house through which plaintiff 
claims possession.” 

As their Lordships said, this involves a startling 
proposition that 

” when a Hindu, who happens with his sons to con¬ 
stitute a joint family subject to the law of the Mitak- 
sbara, is adjudged an insolvent under the Presidency 
Towns Insolvency Act, 1909, not only his own rights 
but all tho rights and interests of his sons who are his 
coparceners in joint family popcrly vest in the Official 
Assignee by virtue of the adjudication alone.” 

This proposition their Lordships proceeded to 
negative in G Lah. 1, ^ and in the subsequent 
case, 17 Lah, 644, ^ they decided the point which 
had been specifically left open that the power of 
the Hindu father, governed by the Mitakshara 
law, to sell the joint family property to pay bia 
antecedent debts did vest in the Official Assignee. 

tl7] When their Lordships referred to S. 2 
<e), Presidency Towns Insolvency Act, which is 
identical with 2 (d), Provincial Insolvency Act, 
in these terms 

‘‘ The father’s power to dispose of the joint property 
Is not absolute, but conditional on his having debts 
which are liable to be satisfied out of that property; 
and S. 2 seems to contemplate an absolute and an- 
conditional power of disposal” 


they are, in out opinion, not to be taken as 
placing an absolute limitation on the interpreta. 
tion of the word "property” in that definition 
as, with all respect, we consider the Madraa 
High Court appears to hold. In the first place, 
we do not think that there could be any inten¬ 
tion or any possibility of reaching a concluBion 
limiting the definition which begins with the 
word “includes”, In the next place, their Lord¬ 
ships were disposing of an unwarranted interpre¬ 
tation which appears to lie on the surface of the 
phrase "disposing power” which might be taken 
to mean, as their Lordships indicate, an abso¬ 
lute and unconditional power of disposal, and 
their Lordships have pointed out that the power 
of the father of a Mitakshara family is not abso¬ 
lute but conditional on his having debts which 
are of a nature which the Hindu law says shall 
be satisfied out of that property. We do not find 
in their Lordships’ judgment, in the same way 
as it was not found in I. L. R. (1943) Nag. 390, 
anything to show that this power did not vest 
in the Receiver and is not one of the items of 
"property” which by 8.28, Provincial Insolvency 


Act, does so vest. 

[18] Finally, we would point out in ant¬ 
ing the contention based on the finding of the 
Madras High Court that what may be good W 
in respect of the Presidency Towns Inaolveniy 
Act is not good law under the Provincial lowl- 
vency Act, the fact that the pronouncement o 
their Lordships in the case before them tbat^ 
claim of the Official Assignee to exercise the^ 
solvent’s powers to sell the joint family 
for his antecedent debts was well-fo'i^“®“!^ 
based on decisions which their Lordships 
with such approval that, in their own wotd8i ^ 
is unnecessary {for us) to refer further.' 
these decisions'" are from the Madras 
Court—46 Mad, 54 47 Mad. 87,” and two if 

the Allahabad High Court—44 ALL. 316 an 
ALL. 263,” and both these latter decisions aw 
decisions under the Provincial Insolvency 
That, in our opinion, is sufficient 
the contention that the law is otherwise 
the Provincial Insolvency Act than 
Presidency Towns Insolvency Act, B 
faintly objected before us that 44 ALL. 
of the cases to which we have referred, m 
ed on 7 Bom. 438 of which their Lo™ 
have expressed disapproval in A|t 

p. 16. A glance at the earlier case will sbo 
two propositions were advanced there, one^ 
identical with that on which 44 aU. ^ 
decided, namely that from the date of ^ 

judication the Receiver takes over 
the insolvent’s property which bs 

self possessed and one of those rights v? ^ 
to alienate coparcenary property belongme 
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himself and his minor sons in satisfaction of 
antecedent debts incurred by him, provided those 
deb s were not tainted with immorality and 
another proposition, which is the one of which 
their Lordships expressed disapproval, where it 

was indicated that what would vest in the ofl5. 

Dial Assignee would include the actual unparti- 
toned separate interest of a Hindn coparcener 
m the immovable property of a joint family— 

[19] To sum up then, we are of opinion that 
the judpents of their Lordships of the Privy 
jCounoiI m 6 Lah. i* and in i? Lab. 644 * have 
not altered the law as laid down by this Court 
and Its predecessor in respect of the vesting of a 
Hindu father’s right to sell bis son’s shares in 
the undivided joint family property for bis ante. 

|0edent debts, in the Receiver when the father is 
adjudged an insolvent. The cursus curiae of 
this Court remains undisturbed and the question 
IS answered in the affirmative. 

Answered in affirmative. 
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olsuifs°u,;!lt“o" <'*'“)• S. 7 (iv) (t)-Valuatiol. 
01 suits under-Power ol Court to interfere. 

ftt wSIT t' ^ P'aintiffhfistostatathGaaiouot 

can fee ? o‘benvise unreasonable Court 

can refuse to accept it: 26 A. I. R. 1939 Nag 50 (P. B.) 

[Para 10] 

Annotation ;(’44-Com) Court-fees Act 7 (IV)(c) N.21 
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Niyogi j. 

Hajrabi w/o Abdul Jaliland others—De- 
Jendanis^AppUcants y. Md, Ibrahim sh 
Md Sharzf, Plaintiff and others, Defendants 
-iSon-Applicants. 

Civil Reyn No. 407 of 1944. Decidel on 5-4-1946. from 
order of Sub-Judge, Ist class, Daryapur, D-17-7-1944. 

S’ 12-Order accep- 
^ng plaintiff s valuation — Revision — Civil P. C. 

Where the Court disallows defendant's objection as lo 
valua ion in plaint and accepts plaiotifl's valuation 
and the question of jurisdiction is not involved, norevi- 
8100 lies against such order as a rule of practice and the 
question of court-fee can be left over to be determined 
m an appeal from the decree. But where the quertion 
of jurisdiction is also involved, it iqexpedientto entertain 

revision petitions under S. 115, Civil P. 0. so that the 
question of jurisdiction may bo determinedat thcoutset. 

{F. B.) Foil., Case law dis- 
[Paras 4, 6 ] 

Court-fees Act. S. 12 N. 13 
9.10, { 44 Com) C. P. C. S. 115 N. 27b pt. 2 

«u« lor cancellation of document and for possession 
—yeiuatlon-Payment on entire value of proDcrtv 

not to be paid 

•or relief of possession. 

rah cancellation of a deed of gift and for the 
h ^be property covered by the deed 

l8®y"“«?byB.7(rv)(c).PlainUfI has to state the 

‘be suit. He need not pay 
n“iw® ‘be property as 8. 40 

in^?i dm'! cancellation of a document 
MiSe' ^ “tin 18 not liable to pay court-fee on the 
3. Wasion under 8. 7 (v) as that claim is only 

Buml ./? cancellation of the docu¬ 
ment . Cate law ditcussd. [Paras 10.11.12] 

^ Ann«ation : ('dt-Oom) S. 7 (Iv) (c), N 5 pt. 3; 8. 17 


Gases referred:— 

MuVt. Bai ' ’• 

■* 20 v'r' P p"®- : so a. I. B. 1913 Nag. 

1 »Vor?« n ?'}??' ^ ‘'saram v. Ilimmatrao 
/ r V. Surendra Siihi 

i a 516 Secy of s!ate v. RatbunSm^^ ' 

Bi.h ^ 

Haincbandrasa v. Rambhau 

8 Mankuowarbai. 

I ^‘} Nag. 243: 56 

7x8 fc 461^R^i; Nag. 71: 

118 I. C, 465, B^bur^D v. Balajirao, 

12 ’ rsol -f ^bamnbii, v. Lalsingh 

\^C 3 I <P R 'd ^ 5; 485 : 139 

l.C. 32 (F. B.), Kalu Bam v, Babu Lai. 

7'r Vfi K ^ ^8; 130 

1 / ii.t.’o, a bi Prasad v. Jugerualh Prasad. 

V r ^ 550 : 25 

Iff ' R^JiigopaJa y, Vijayaraabavala. 

15. ( 27) 14 A. I, R. 1927 Mad. 825 : 105 1. C 171 
Venkata Narasmiba Raju v. Cbandravva. ’ 

*0 ^-^“a 7, C, 303, 

Govindan Naif v. Madbavi. 

17. (’38) 1. L, R. (1938) Nag. 558 : 26 A. I R 1930 
Na". 50 ; 180 I. C. 271 (F B.). Moliram v. Daulat 

*n iK ® ^89 (P C ) 

Balkishcn Das v. Ram Narain Sabu. ' ’ 

*?‘r 90 f®V 231:142 

1. 1 . 29, Thangachi Ammal, v. Mahomed Moidecn. 

V. L. Prabhune and C. P. ffaJef^-forApplicants. 

P. R. Pfldftjs—for Non-Applicants. 

. This is an application to revise an 

mterlocutory order of the Subordinate Judge. 
First Class, Daryapur, passed in civil suit No.' 
20a.A of 1944 on l7tb July 1944. By that order the 
lower Court accepted tbo valuation for court- 
fees and jurisdiction as put by the plaintiff and 
permitted the suit to proceed. 

[ 2 ] One Mahomed Shareef died on 29 . 3-1943 

survived by bis-three widows named Mt, Binnabi. 

Mt. Gulabbi and Mt. Bunabi.and a son named 
Mahomed Ibrahim, and a daughter named Mt. 
Rahimbi. Witbm a month of the death of Maho. 
med Mareef, there arose disputes among his heirs 
which were apparently sought to be settled on 20 - 
4.1943 by the execution of 4 documents by Mt 
Binabi, Mt, Gulabbi and Mahomed Ibrahim as’ 
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follows; A gift deed in favour of Abdul Jalil (de. 
fendaub 1) comprising two revenue paying fields 
of the market value of R. G,000. A gift deed in 
favour of Mabomed Yasin (defendant 4) compri¬ 
sing one field of the market value of Rs. 200. A 
gift deed in favour of a Musjid (represented by 
panchas defendants 5 to 10) and comprising one 
field of the market value of Rs 4C0. A partition 
deed of the rest of the property was executed by 
the two widows and the son whereby itwasdivided 
into 2 lots, ore of which was allotted to Mahomed 
Ibrahim, Mt.Bunabi and Mt. Rahimbi jointly and 
the other to Mt Binnabi and Mt. Gulabbi jointly. 
The soil out of which this proceeding arises was 
instituted by Mahamed Ibrahim for adeclaration 
that the above-mentioned 4 documents were void 
and inoperative as against him on account of 
misioproscntation, fraud and undue iniluence and 
for a fresh partition and po-ssession of his share 
of the property left by bis father. 

[3] The suit for purposes of court-fees and 
jurisdiction, was valued as follows ; For Court- 
fees; The fields which were comprised in tho 
three gift deeds were valued on the basis of the 
land revenue assessed on them, the land revenue 
Rs. 231; plaintiff's share (9 annas 4 pies) of the 
land revenue Rs. 136-4.0 x 7l=i053-8. The relief 
in regard to partition of the property was valued 
at Rs. 500. Total for court-fees Rs. 1253-8.0. For 
jurisdiction : the suit was valued at Rs. 136-4-0 
s 15=2047.8.0-h2CO.0-0=2247-8-O. In the lower 
Court tbo defendant objected to the valua¬ 
tion on the ground that the valuation for court, 
fees and jurisdiction should have been on the 
basis of iho market value, and contended, 
on that view, that the suit was beyond tho juris- 
diction of the lower Court. The lower Court 
held that the suit was properly valued both for 
purposes of court-fees and jurisdiction on the 
basis of the land revenue. 

[4l It is contended in Jimirie that an appli¬ 
cation for revision does net lie as the lower 
Court accepted tho plaintiff’s valuation. The 
point was debated at some length with citation 
in L L R. (1938) Nag. 106,> i. l. R. (1943) Nag. 
602." 16 Rat. 766,^ 56 Mad. 714^ and A. I. R. 1941 
Cal. 518® to show that the view which I had 
taken in 1946 N. L. j. no” was erroneous. The 
authorities no doubt make a distinction between 
an order demanding additional court-fees and 
an order accepting the court-fees paid by the 
plainUff while considering the question of the 
exercise of revisional jurisdiction. But in prin. 
ciple there is really no basis for any such dis¬ 
tinction. If refusal of the Court to proceed with 
the suit unless the plaintiff pays additional 
court-fees is regarded as failure to exercise ju¬ 
risdiction, it may also be said on the other hand 
that the Court wrongly accepting inadequate 


court-fees and permitting the suit to proceed 
would be wrong assumption of jurisdiction. 

[4A] The controversy is usually raised by Qie 
defendant, involving questions of courUees- 
and jurisdiction or court-fees alone, by saying 
that the suit is under-valued. If the Court accept 
the defendant's plea, it calls upon the plaintiff to 
make up the deficit court.fees and refuses to pro¬ 
ceed with the suit unless that is done. This is re¬ 
garded asarefusal to exercise jurisdiction. On the 
other hand, the Court may reject the defendant's 
contention and accept the plaintiff’s valuation, In 
this case if-the Court is wrong in rejectiog thedefen- 
dant’s contention it would be permitting the under¬ 
valued and under-stamped suit to proceed which 
it would have no jurisdiction to do. la it 
not a wrong assumption of jurisdiction? Why 
should the High Court entertain the teviaioD 
petition only where the Court accepts the defen¬ 
dant’s contention and not otherwise? The Court 
cannot give itself jurisdiction which it does not 
possess by taking an erroneous view of tbo low. 
Even in cases in which the question of the 
amount of court-fees alone is involved, the error 
of the Court in accepting court-fees ns paid 
by the plaintiff may be manifest on the fooo o 
it as it was in 1916 N. L. J- UO.® In such a caffl 
a party who contests the correctness of tM 
Court’s order is not entitled to invoke the 
visions of S. 115, Civil P. C.; but if he “Pj” 
for revision only to draw tbe attention of 
High Court to the manifest error would » 
wrong for the High Court of its own , 
take action under S. 12 of the Clourt-fe®® 
and rectify the error? The 
tion is entirely discretionary which 
Court may exercise in any manner that it 
reasonable and proper. Nevertheless I 
the view expressed in 1. L. B. (1938) ^ 

should be adopted as a rule of practice; ^ , 
cases in which the question of court-f^> 
involving also the question of 
well be loft over to be determined in ®P 
from the decree. . 

[5] In the present case, the question ° 
fees is mixed up with that of jurisdiction. 
rule enunciated in I. D. R. (1938) Nag- 
applied, this revision petition could ® 

admitted. What would be the result? 
would proceed to its termination in the o ^ 
Date Judge’s Court and an appeal ^ 
preferred against it. If the 
would agree with the defendant, the w 1 , 01 ^ 
ceeding would have to be declared ggfof 
and the plaint would have to be 
presentation to proper Court i. e.. 
is competent to try a suit of the value P ^ 
of R8. 5,000. What a waste of time, j ij 
labour it will be? It is therefore expem 
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|0Rse9 such as this, involving question of jurisdio. 

,tion, to entertain revision petitions under S. 116, 

Oivil P. C., so that the question of jurisdiction 
may be determined at the outset on the princi. 
pie underlying S. 21, Civil P. C. 

[6] The questions raised in this case are of 
a complex character and it is therefore neces- 
sary to analyse the claim for reliefs prayed for 

by the plaintiff in respect of each of the several 
documents. 

(A) Giftde«din JaliPs 
favour comprises 

(D) Gm dXl:? - 

sins’ favour com* 
prises 1 field as¬ 
sessed to 

■(E) Gifcdeediofavour 
of mosque com¬ 
prises 1 field as¬ 
sessed to *• 


Rs. G-0-0 worth Rs. 200. 


Rs. 8-11-0 worth Rs. 400. 


Rs. 233-7-0 Rs. 6600 
In the partition deed property {including fields 
and houses) worth Rs. 1091-0 3 was allotted to 
the plaintiff and Mt. Rahimbi and property 

887-15*8 was allotted to Mt. Binabi and 
Mt. Gulabbi. 

I7] The plaintiff was out of possession of all 
property except that portion which fell to the 
joint share of himself and Mt. Eahimbi. The 
plaintiff was a party to the execution of the gift 
deeds as well as the partition deed. On the al¬ 
legations of fraud etc., he prayed for a declara¬ 
tion that the gift deeds and the partition-deed be 
declared void and as consequential reliefs asked 
for possession of the fields comprised in the gift 
deeds and for partition of the whole property 
included in the gift and partition deeds. 

[8] I shsU take up the question of the gift 
«e^ 0 . The defendants' (applicants') contention 
M that the case is one which falls to be governed 

-Jk f ^ Act, for the reason 

Watas he was himself a party to the execution of 

‘MM gift deeds, he cannot merely ask for a 
declaration that they were void but also that 
wey should be cancelled. That the plaintiff in 
flucb a case as this cannot evade payment of 
court.f^ on the consequential relief by merely 
wiling for a declaratory relief is now well set. 

h. ’• Nag. 440.’ But the point 

nere is that be does ask for consequential relief 

the possession of the fields. Is the plaintiff 
w pay Mparate court-fees on the relief of cancel- 
’lation in addition to what be had paid for the 
wiief of possession ? The learned counsel on 
«jwer side debated the point at great length with 
citation in 7 n. l. b. 190,® 16 n. l, b. 84,» 25 

N. L. J. 180“ 54 ALL 812,»and 

Pat 482 but could oot find the answer. As 
i looked up the authorities I am inclined to 
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think that recent Madras decisions lend some 
guidance to the solution of the problem. In as 
Mad. 1184 the plaintiff prayed for a declaration 
that a decree was of no legal effect and for pos. 
session of properties affected by it. He paid 
court fees as follows: 

Court-fee for declaration . , , pg xo/. 

■ Court-fee for possession of properties on 
RS. 500/. being five times the kist of the lands 

sought to be recovered. ... pg qv/o/ 

The District Munsif held that the prayer for 
the declaration was a substantial relief and that 
the plaintiffs must value their relief for declara- 
ration at Rs. 2400/. the amount of the decree 
^ugbt to be set aside, in addition to the court- 
fees paid for the relief of possession. On appeal 

the District Judge, holding that S.7.(iv)(c). Court. 

fees Act was applicable, accepted the plaintiffs’ 
valuation of the reliefs and set aside the Munsifs’ 
order. The question was considered by the Divi- 
^on Bench of the High Court under s, 115 , Civil 
C., (in spite of the fact that the District Judge 
had accepted the plaintiffs’ valuation) and the 
learned Judges held that the District Judge was 
mistaken m thinking that s. 7 (v) (c), Court-fees 
Act regulated the valuation of the whole suit, 
since part of the relief claimed was possession 
woiCD has to be valued in accordance with s. 
7(v), notwithstanding that a declaration was 
asked for; but they agreed with the District 
Judge that the two prayers could not be regard¬ 
ed separately as the poeeession was not asked 
for on any other ground than that the decree in 
execution of which it was lost, should be declared 
invalid. It was conceded in that case that the 
two reliefs could not be valued independently 

and that the relief of possession was merely 
consequential. 

of 1922. the Provincial Legisla- 
wre of Madras amended sub-section (iv) of s. 7 
Court-fees Act by introducing clause (iv-A) to 
provide specifically for cases of cancellation of 
decrees and other documents. According to it, in 
a suit for cancellation of a decree or other instru- 
ment, the court fees were prescribed to be paid 
according to the value of the subject-matter of 
the suit; such value was deemed to be 
“if the whole decree or other document is soufrhl to be 
CftDcelled, the amount of the value of the property for 
which the decree was passed or oiher document ciecut- 
M Of other dccument is soucht 

the 

With reference to this enactment the question 
arose whether the “value of the property” meant 
market value ’ or “statutory value” as laid 
down in s. 7 (v), Court-fees Act. In A. i r 
1927 Mad. 826'* it was held that in a suit' to 
set Mide a decree the court-fees were payable on 
the basis of the statutory and not the market 
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value if tbe property waa revenue.paying land. 
In A. I. R. 1932 ilad 491,which was a suit for 
Hetting aside a partition deed, the court-fees 
were allowed to be paid on tbe statutory value 
of the subject-matter of tbe suit, following the 
last mentioned case. 

[lol I am not concerned here with the local 
amendment of s. 7 (iv), Court-fees Act made in 
Madras but with the interpretation put on tho 
word "value”. Since, in our Province, in tbe 
absence of such an amendment of the Court- 
fees Act, the suit for cancellation of a document 
would fall under S. 7 (iv) (c), it has to be 
considered whether tbe market value or tbe 
statutory value should be taken to be the basis 
for calculation of court-fees. In cases such as 
mortgage deeds or decrees for money or even 
sale deeds, tbo question may well arise, as it did 
in 7 N. L. R. 190,® 16 N. L. R. 84,^ 25 N. L. R. 62,^® 
whether tbo court-fees are payable on the 
amount, tbo payment of which tbe plaintiff seeks 
to avoid or the value of tbo property in dispute ; 
but in the present case tbe question relates to a 
gift deed which comprises only tbe revenue-pay. 
ing fields. It therefore stands on a better footing 
than the decree, which was the eubiect-matter 
of the suit in A. I. R. 1927 Mad. 825.’® As the 
i6uit falls under S. 7 (iv) (c), the plaintiff has to 
,state the amount at which be values his suit. He 
has stated tbe value to be 7^ times tbe land re¬ 
venue payable on the fields. Can tbe Court refu. 
,86 to accept his valuation ? Tbe answer is yes, 
but that is subject to a qualification viz., that tbe 
plaintiff’s valuation is fanciful or otherwise un> 
reasonable. This was pointed out in i. l. R. 
(1938) Nag. 658’^ ‘at p. 566. It cannot be said 
that the plaintiff’s valuation is unreasonable 
since that would be the right valuation if the 
plaintiff had brought a suit for possession only. 
As the learned Judges pointout in A. I. R. 1927 Mad. 
825,’® where special rule of valuation is provided 
by law itself, it is but proper to follow that rule 
rather than adopt any other method. 

[11] The next question is: Has the plaintiff 
to pay court-fees on tbe entire value of the 
property or only a part of it commensurate with 
his share in it ? It is contended that since the 
document has to be cancelled, court-fees must 
|be paid in full. I do not see my way to ac. 
.cede to this contention in view of 3. 40 , Specifio 
[Relief Act, which permits of cancellation of a 
document in part. I may as well advert here to 
,80 Cal. 733’® in which case their Lordships of the 
Privy Council pointed out that a person aggrieved 
with a partition could sue to set it aside so far 
as it affected himself (ibid p. 762). 

[12] Now, it may be recalled that the plaintiff 
jhas paid court-fees only for the relief of posses, 
sion but has not paid court-fees for the relief of 


cancellation. The question is, should be be oal. 
led upon to pay double set of court-fees?! 
think, be should not be. In 56 Mad. 40i’® it was 
held that in a suit for cancellation of a sale deed 
and for tbe recovery of possession of the proper¬ 
ty covered by the deed, the plaintiff is not liable 
to pay court-fees on tbe relief with regard to 
possession under s. 7 (v), Court fees Act becaose 
the claim for possession is only ancillary to tbej 
main claim which is the setting aside of the said 
deed. This view accords with tbe local ameDd>| 
ment of S. 17, Court-fees Act made by C. P. 
and Berar Act I of 1941, {vide proviso to eeclion 
17 ( 2 )). That disposes of the question relating to 
tbe three gift deeds. 

[13] As to tbe partition-deed, tbe 
had paid only R9.20 as for declaration but has 
not paid on the relief of cancellation. He waa 
one of the executants of the MarHWondeed and 
he cannot reopen the transaction unless be 
obtains cancellation of that deed. He must there- 
fore pay court-fees on his7/i2th share of the 
value of the property comprised in that deed. It 
is as follows:— 

S. No./2 Assessmeot 60 
96/1 49'5 3 

9/1 20-6-0 

8 46-8-0 

8/2 32-80 

14 63-14-3 


House worth 
House worth 
3 m&Dgo trees. 


262-9-6 x7 J=1968-l2-0 
250 
400 
6 


656 


656-0-0 


262M3-<1 

Tbe plaintiff must pay court-fees 
2624 12 0==:1531 in tound figure for the »liet ^ 
cancellation. He need not pay for tbe teh“ 
possession. . ^ 

[ 14 ] The value for jurisdiction will W 

follows:— 

Gift deeds—plaiotiff’s 7/12th 

share of the total nAia-H-O 

assessment. — 136-4-0 x 

Partition! (a) Fields-Do-163-4-0 x 15—32 
deed') 

(b) Houses 

worth - 

4998-8-0 , 

As the value for jurisdiction does not w 
Rs. 5,000, the suit is triable by the ^ 

The case is sent back to the lower 
direction to recover court-fees on BO. ^ 
account of the relief relating to the ... 

[15] I make no order as to costs as 
cess is equally divided between tbe u 

D.R.R. Order (iccord*^^'^ 
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to mttrfere under 0. 7. R. n, Civil P. c ^ 
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The principle underljing S. 7 (iv) fc) and 7 t\„\ 
ofoonsequential relief or whether it V 

r rf™” ~ 
s?.T.n‘:f;r i E Sr"- - 

ssr^iiip 

ir,eii'rr “““ t 

which shows that in lhii°yMo/M»*w 

Ihe Coon is giveo by thVof^irp"^ ‘ 
undervaluation is taken awav h^a ;# .u° 

that the value acBessedia iiarfoe^ ^u 

why it fhould not t«ac that 

an undervaluation and ex^e^e ® valuation as 

B. a. Civil P. C : 26 A I R i1rq '^■ 

30 A. I. E. 1943 Pat 102^/ 2fi S ^®“'= 

». Coo,l.,s« Act, S, I (fy? (o] 

p.l^u\r^‘o'u“^3^"S'■ “-U»^-a,uo,io„ oi 

ol’ircl)M°\o'“?hallcog}M“‘„'o'‘‘“‘|™^ "'® P"™ 

plaint. coaiienge -an undervaluation in the 

(’44-Com) Court-fees Act, S. 7 (iv)(c) N 21 
Cases referred:^ 

wf 180 RC 27? (F bT ^ 

2. ('42) 21 pit 72n n®“ 

8* (’42) ?L R* 

247 ; 201 L 0 261^^“-^^42 Mad. 

261. KbajaMoideenv. Abdul Gaffoor. 

B. Afandjekar - for Applioanla. 

(non-applicant no, i 

solved 

under L ^'Molution and accounts 

On U,ftT« of couit-feea as weU as jurisdiction. - 

invdvrf Z “ T“ * ’’■« ‘‘ I 

wolved the work of coastinctiig buildings »nd | 
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tosi.trucks, and other construction work in the 

^^enf rt “r d 

that the second defendant Budh Sinsh (wL d 

2 it^:n“fe. “rorbeh7oTth“' 

B from the ofilce of the Executive hl^giuefr” Art*’ 

• tion Division, Central Public Works Dena^tf^ ? 
Nagpur, in spite of notices served on thfdS’ 

; ants individually on 25.11-1943 to the contraryli 

• was also alleged that all the valuable and 

=^=Xra£Sr £ 

saatss= 

30.11.1944 the plaintiff also filed an apXatiou 
(interlocutory application No lo) for atinph i 

before iudgment'under 0. as!! 5 c“vi p“ C ‘ 
and there again he complained that Rndh q- i 

rSri? ‘rr' -“■ “K 

wi w B mS;" r;:, “.»“ 

excluston of the plaintiff. It was contended that 
this money belonged to the partnershipTn u! 

: .:Cr„VL?;jT;;'S 

rKrt-rrisa-r 

Mooetended that the plaintiff 
ms relief and that hia valuation at Bs. iso for 

paip^biyT a“nd“atuS^ twr/^Sr 

t^bfi^! '° “7 ™‘““Woa ouX 

0 be m excess of rs. fi.ooo which he hadL 
tually contributed as hia share of capital for the 
partnersbjp and filed bis suit in a higher Court 
so M to be able to agitate the dispute in the 
High Cour by way of first appeal. The plain“ff 
has by puUing such a low valuation delfe f 
tely filed his smtm the Court of the 4 fh fiT 
dinata Judge, 2 ud Class, Nagpur w b » 
uiary iuriadiciiou of 8s. oo only si as o T"'"' 
the defendants of their rloh^ ^ 

High Court If fh? 1 ^ (be 

valued the (iurt of the^Th'SulTd- 
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[ 2 ] Tbe lower Court, relying upon some ob. 
aervatioDs in tbe Full Bench case reported in 
I. L, E. (1938) Nag, 558^ and divorced from the 
contest, rejected the defendants’ application and 
negatived their contention on tbe ground that 
the Court was powerless to cliallenge the valua¬ 
tion put by the plaintiff on the relief claimed 
in the suit. It is against tbis order that Attar- 
singh, Ilarnamsingb and Harbussingh (defen¬ 
dants 4 and c) bavo jointly preferred tbis revi¬ 
sion. 

[ 3 ] It is contended by Mr. B. R. Mandlekar 
advocate for tbe applicants that the low'er Court 
did not correctly appreciate the principles of 
law as laid down in the Full Bench case in 
I, L. R. (1938) Nftg, 558^ and he pointedly refer, 
red to the discussion of the matter at pp. 669 to 
571. It is no doubt true that tbe question about 
the court-fees before the Full Bench was in 
regard to a case under S. 7 (iv) (c) of tbe Court- 
fees Act and that the point for decision before 
me relates to a case under 8.7 (iv) (f) of the Court, 
fees Act. In my view the principle underlying 
both these provisions is substantially the same. 
Ln both the cases it is for the plaintiff to put his 
valuation whether it is a case of consequential 
relief or whether it is a case of accounts. It is 
held by the Full Bench that ordinarily the Court 
should not endeavour to correct the plaintiff’s 
valuation except in a clear case where tbe dis. 
parity is so great as to show that the plaintiff 
has not endeavoured to fix a fair value at all 
but has simply set down a figure which is un¬ 
reasonable and bears no relation to the value of 
the right Iffigated and it is further held that 
when the valuation put for court-fee purposes 
by tbe plaintiff on a relief sought by him in a 
mit appears to be arbitrary and unreasonable 
the Court may reject the plaint and leave tbe 
plaintiff to correct the valuation or have the suit 
rejected. Their Lordships have observed that 
there is nothing in tbe (jourt-fees Act which 
shows that in tbis type of case the power which 
the Court is given by the Civil Procedure Code 
to challenge an undervaluation is taken away 
and if the Court thought that the value assessed 
was unreasonable there was no reason why it 
could not treat that unreasonable valuation as an 
undervaluation and exercise its powers under 
0. 7, R. 11 , Civil P. C. 

[ 4 ] The learned counsel for the applicants 
also relied on 21 Pat. 720* in support of his con- 
tention that tbe mere admission of a plaint or 
appeal did not operate to deprive the Court of 
the power to reject it for insufficiency of court- 
fee under 0 . 7, B. 7, Civil P. 0., 1908. It was 
further contended that regard being bad to the 
nature of the partnership transactions involving 
thousands of rupees and to the fact that this 


partnership was assessed to excess profit taxes 
to tbe extent of a lac of rupees or more and also 
tbe fact that the Court will be required to exa. 
mine such extensive accounts between tbe parties 
for tbe purpose of ascertaining tbe plaintiff's 
l/7tb share of the profit of partnership, it is quite 
obvious that the plaintiff's valuation of bis relief 
of Ks. 150 for tbe purpose of court-fees and 
jurisdiction is manifestly low and unreasonable 
and it is the duty of the Court to correct Ihe 
valuation and in case the proper valuation ex¬ 
ceeds tbe jurisdiction of tbe Court to return it 
for presentation to the proper Court. It is fnt- 
ther contended that the view of the lower Coart 
that it is powerless and has no jurisdictiontooor- 
rect the valuation is not tenable in law and that 
the lower Court has failed to exercise the juria 
diction that vests in it under S. 115, Civil P. d 
[ 5 ] Tbe learned counsel appearing on beliilf 
of the plaintiff (non-applicant No. 1 here) oonten* 
ded that it might turn out after tbe rendition oi 
accounts that tbe plaintiff might not be found to 
be entitled to the relief of Re. 150 as valued in to 
plaint. It was also argued that in case the plain¬ 
tiff is eventually found entit'ed to any amount 
in excess of Rs 150 be will not be allowed to 


execute the decree unless he has made np tw 
deficit court-fee under S. 11 of the Coart-fe* 
Act and that in any case there will be no W 
of revenue. It should be borne in min® ^ 
S. 11 of the Act will come into play only 
the final decree is passed as it would 1* ^ * 
tue of a final decree that the plaintiff s 
would be definitely ascertained. My 
this connection was drawn to a Division W 
case, viz., Misc. P. A. No. 257 of 1939. * ® 
argument based on the provisions y' 

Court-fees Act was put forward in 
it was repelled by their Lordships on tb® 
that there was nothing in S. 11 that too J 
the power of the Court to challenge an 
valuation in the plaint. ,--{jf 

[6] Tbe learned counsel for the 1** 
(non-applicant No. l) relied upon 
Rang. 322* at p. 323 and 1942 N. h. J- ^ 

Rangoon case was a suit for d 

being suit for accounts and there m 
decision whether a suit for ( 1 ^ 

suit for accounts for purposes of S. 7. P* 
cl. (f) of the Court fees Act. The Mw ^ 
Court has recently decided in I. R- ^ ^ j ^ 
455® that a suit for administration m d 
for accounts and is not governed by 
In any case whether a suit for “Sp-* 
IS one for accounts or not I am not, -^0 
respect to the learned Judges of ^ 

High Court, inclined to accept j.tatilf ^ 
sition laid down by them that the P* ^ 
entitled to place his own valuation on 
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sought and that it cannot be challenged by the 
Court under any circumstances. That the re. 
medy suggested by them to the aggrieved defen¬ 
dant who considers that the relief has been 
undervalued and -he is being deprived of bis 
rights of appeal thereby lies under s. 24 , Civil 
A. 0., does not appeal to me as correct. Their 
Lordships suggest that in case the amount even, 
tually found due to the plaintiff in a suit for 

accounts exceeds by far the plaintiffs valuation 

aggrieved defendant should either move the 
High Court or the District Court for a transfer 
of the suit or appeal or other proceeding to any 
Court subordinate to it and competent to try or 
dispose of the same. Manifestly this remedy is 
obviously unworkable for the simple reason that 
the valuation of the I 13 continues throughout all 
Its stages up to the termination of the lis and 
it would be apparently very difficult to persuade 
the High Court to transfer the appeal from the 
file of the District Court to its own file under 
the provisions of s. 28 . Civil P. C.. merely be¬ 
cause the amount that is found due to the plain, 
tiff has exceeded the plaintiff’s valuation to such 

High Court. The Nagpur case can be distin- 
oUished from the present case in so far as m 
^at case there was no difficulty of jurisdiction 

^iDg ousted m case the plaintiff's valuation 
■was corrected by the Court. 

^ material on 

It pfw ° valuation 

H. if/', " low and unreasona. 

ble and the lower Court had had full jurisdiction 

to correct ,t I do not think that in the circum. 
atancea of the cage it la fair and just to allow 
the plaint,fif to carry on hia litigation till the 
end and then m the event of hia success enable 
to offer the deBcit conrl-feea and reap full 
taeSt of hia decree. I allow the reviato/plu! 
tionand set aside the order of the lower Ciurt 

d0cidi"r‘ 1''® “““Of ““il 

Plaintiff a relief ,n the anit. The coats of this 
pphoation should be borne by the plaintiff 

irtiBed” “ ““ 

Revision allowed. 


Limitation Act (19081, Art 75 _ Annii.. 1 
Instalment bond with exigibility clauL^ sl r" 
pomt-Waiver-What amounts to ' “ 

superseded and the cause of ac inn^^ 
instalments due or not Inn .fnl 
raent accrues, Tbe cmlimr^M^^ 

advantage of the 

default ij m.adc in re-wei of iaI,!/!. t 

coaimunicHted to tbo debtor Ti.n ^ ^ creditor 

instalment would amount to ^ ^ “f 

A . l-i'aras 5. 6 and !•>] 

Cases referred 
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Padhye J. 

RaghunaiMas Madangopal Bhangade Shop 
faZf °^^rs~De/endants -Ncm-Appli- 

Rsvd. No# 189 of 1948, Dooidod on 

Waiorl: 

1948 N/29 & 30 


Rustomji. Edridge v. 

F ^'^23 All. 499 : 87 I c 

1C2, Kanbai v. Amril. 

10# {II) 7 N, L. B. 147 : 12 I. C 741 f^diiAki 
Daiipsingh. liallabhdas v. 

SSSsf-Sl;;? 

13e (3o) 57 All. 561 ; 21 A I R Atr 
I. c. 205. Sukh Lai v. : 153 

n’n' 'Applicant, 
it. U. i>nas—ioT Noo-applicants, 

^8 a civil revision by the nlain 
tiff agaiDst the dismissal of hia gnit based on an 
mata rnent bond dated 27.4-1935 for Its 23i 4 n 
payable by 9 annual instalments on the'foiJot! 
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ing dates : Rupees 25 on 27-4.1936. Rs. 25 on 
iC-5-i:“37. R3. 25 on 30-1-1938. K3. 25 On 9-1-1939. 
RS. 25 on 7-5.1940. R3. 25 On 26-4-1941. Rs. 25 
Onl5-4 1942. RS. 25 on 4-5-1913. R3.25on 22-4-1944. 
It is further stipulated that interest at 1-S 0 p.c. 
p,m. would be paid on defaulted instalments and 
the entire amount would become payable on 
default of any three instalments. 

f2l The defendant paid the following amounts: 
Rupees 25 on 27-1-1936. Rs. 25 on 23S-1937. 
RS. 25 on 7-6 1938. Es. 25 on 8-2.1940. Es. 10 On 
28-4-1912. 

[3] The pleadings in the case are, as usual, 
not clear and much is left merely to inferences. 
The plaintiff put down the cause of action for 
the suit on 15 4-1912, i. e., on default of the 7th 
instalment and pleaded that the hrst four instal¬ 
ments were satisfied. Waiver is not pleaded 
expressly. What was however implied was that 
the defaults in payment of the second, third and 
fourth instalments on clue dates were waived 
when the debtor paid tbs amounts on 23-8-1937, 
7-6 1938 and 8-2-1910 as instalments and were 
received and appropriated by the creditor as 
instalments. It is on that basis that the plain¬ 
tiff regarded the fifth, sixth and seventh instal- 
tnent as defaulted instalments bringing into 
operation the exigibility clause. 

[4] In the absence of an express plea of 
waiver the lower Court dismissed the plaintiff’s 
suit in limine as barred by limitation. Relying 
on 23 N. L. R. 44^ and I. L. R. (1943) Nag. 
630^ it held that mere forbearance to sue after 
the operation of the exigibility clause does not 
amount to a waiver. The extracts of account 
boohs which the plaintiff had filed were return¬ 
ed to him and they are again produced in this 
Court. 

[5J It is beyond dispute that tho article of 
,the Limitation Act which governs a suit on an 
instalment bond with an exigibility clause is* 
Article 75 of the Act. It is equally beyond dis- 
pute that the decision of their Lordships of the 
Privy Council in 7 Luck. 442^ does not apply to 
suits falling under Article 75, Limitation Act. 
'The cause of action to recover the entire debt 
starts when the exigibility clause comes into 
operation unless the payee or the obligee waives 
the benefit; whore the waiver of the benefit of 
the exigibility clause when it came into opera¬ 
tion on the first occasion is pleaded and proved, 
the cause of action accrues when fresh default 
is made in respect of which there is no waiver. 

[6] It was at one time thought that waiver 
was not necessary to be pleaded and proved 
when the clause in the bond sued upon itself 
left an option to the creditor to take or not to 
take the benefit of the exigibility clause. It was 
also thought that the plaintiff was in any case 


entitled to recover such instalments as wera 
within limitation on the basis of the primary 
term regarding the payment of instalments 
Both these contentions are now set at rest. It- 
was pointed out by the Full Bench of the Jndi- 
cial Commissioner’s Court in 28 N. L. E. 44^' 
following 53 .cal. 277* that the wording of the 
clause was immaterial. It was observed that 
the question is not what the creditor should cie 
but what the debtor was liable for. The same 


view' is taken in a very recent Full Bench deci¬ 
sion of the Allahabad Hign Court reported in 
57 ALL 108^ and also in A. I. E. 1947 ALL 53^ 
Thus it is absolutely necessary in a suit falling 
under Article 75 of the Limitation Act, and not 
instituted within 3 years of the operation of the 
exigibility clause that the creditor must plead 
and prove that he waived the benefit of the 
exigibility clause when it operated. Once the 
exigibility clause comes into operation, the pri¬ 
mary terms about repayment are superseded 
and the cause of action to recover all the instal¬ 
ments due or not due under the original agree¬ 
ment accrues. Tho plaintiff cannot thereafter 
take advantage of the primary terms and sue 
for those intalments only which are within linn* 
tation on the strength of primary contract terms- 

vide 30 N. L. E, 814,’ 67 ALL 108.® . 

(7J Waiver, as has been observed hy their 

Lordships of the Privy Council in A. I. B. 

P. C, 233® is a mixed question of law 
and it is therefore necessary that it 
properly pleaded and proved. It is .* 

shed, as was held in 47 ALL 552® and other 
sioDs that mere failure to sue does : 

to a waiver as contemplated by Article j 
tation Act. It is also held in 7 N. L. B- 
other cases that a mere payment tmd accep 
of an overdue instalment did not -.k 

waiver of the defaulted instalment. On 
the decisions are not unanimous and the ta 
High Court has consistently held that the 
tance of an overdue instalment 
waiver of the default. The letter view has ^ 
favour with Manohar Lall J. in 18 ^ 
and I respectfully agree with that view- 
learned Judge has pointed out and » ^ 
say so with respect, quite correctly tba . 
the creditor has accepted an overdue 
ment it must be held that he has jpj 
right.which accrued to him on that de * o 
that the starting point of limitation 7? 
from the next default, if not waived. - 

[8] The conflict of view as stated » 
in my view, more apparent than ^ _ jjou, 
after the exigibility danse comes *oto 
the creditor has to recover his deb ^ 
debtor is, liable to pay it. Thus in ® Ilia 
part payment of debt, the debtor diflon 
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liability partially and the creditor gives him a 
discharge to that effect. This obviously does not 
amount to a waiver. A distinction should there- 
fore always be made between the payment made 
by the debtor and accepted by the creditor 
8peei6cally towards the satisfaction of the 
defaulted instalment and the payment made 
only towards the reduction of the debt If 
the creditor chooses to accept the payment 
not merely towards the reduction of a debt but 
towards a specific defaulted instalment and 
appropriates it as such, then that instalment 
cannot after that date be still regarded as a 
defaulted instalment supporting the operation of 
the eligibility clause. A satisfied instalment and 
a defaulted instalment are contradictions in 
terms. Moreover in receiving a defaulted instal- 
ment as such there is an implied agreement if 
an agreement is necessary, that the creditor gives 
his right to treat that as a defaulted instalment. 

[9] In 47 ALL. 662 '* Mukerji J. relied on the 
. passage in Halsbury’s Laws of England vol 
7, page 423, article 868 and took the view that 
waiver is. in effect, a substituted contract. With 
utmost respect I do not see my way to agree 
with this view. The passage from Halsbury 
was in respect of a substantive law of contract 
and m my opinion it has no application to the 
waiver of benefit’ within Art. 75 , Limitation 
Act, which IS a procedural law. It is apparent 
f ora Art. 76 Limitation Act, that the default 

clause 18 for the benefit of the creditor. This was 

630.^ 

It follows, therefore, that one for whose benefit 
the clause is meant may waive the benefit of 
tba ctoe without the consent of the other 
party. The choice is exclusively of the creditors. 

(1878)'e ch 

la mconBiatent with the continuance of that dght ” 

improve upon the language 

employed by Sulaiman 0. J. while diflcassing 
this aspect of the case in 67 all. 66l» at p sc? 
andj therefore reproduce what is observed 

birhS r 

tion proceeding from the debtor in oJder 
«ed tor by hia choice. Itaeema tome tL^h- ^ ‘5® 

IMag .. ‘vailiog “"2 

for which eilber fresh coTidMUo^ ."T 

ThraSiiK-”! 

purely one-sided act and nwd not*^T^°^® ® 

proceeding from Ibe debtor ^ conaidoration 

Mptession of an intention to walro th."Ciuite bj 


comoionicetion to tbo debtor or by any olber ovorhol 
Waiver is a mixed question of law and fact. anT ‘ 

pointed out by my learned brother, it domids On'ti’ 
circumstances of each case. ^ 

' .waiver is somotiiiug nioro than mem in 

that It should amount to any novation of contact or 
any new agreeruent for consideration or that it shlld 
be any other bilateral ageement.” “ 

Lalri 

^all Je.one of the Judges constituting the Full 
Bench, observed: 

DomanandFrv T 

quoted m the order of reference correctly indicate bow 

tot'ilif 7 -f *'«">!“■!■ II i» there S dZ 

that mere failure to sue or inaction by the creditor i.A 
no a ™,ver of lbs defanll, sometbing *o mS^bl“ ! 
abiisheii to show that the promisee has waived his ri‘d’i 

Tor instance, his acceptance of an overdue insialmenL 
or hi3 communicat Dg to the ncomi.r*r fnr« . ^ 

tion that he wm noUosist nponi rigZ whl"b haZ 
a ready aocraed to him on the defimlt which has taken 
place, or, it ma, be th.lthe pron.itor himrellap7r“e. 
the promisee or writes to him to stay bis haE ] 
not to proceed to demand the full amoLtand ^ 
promisee agrees to such request, the^e w 11 nrdir! 
amount to a waiver. In such cas^s t [s el l 
overtact has been established from which L conT.f 
fact can draw the conclusion that the obliSl ^ ^ 
waived the default. In some cases it will El ^ 
decide this question by looking at thf 
and to find from the nS M.n n ? ^ 
allegations have been made.” ‘ 

aforesaid discussion and authori 

(a) That the exigibility clause in an instal I 
meat is for the benefit of the creditor and hi 
has a right to waive that benefit even^th^ 
absence of a fresh agreement, a fresh con^idern 
tiOD or a fresh bilateral arrangement. ^ ^ 

(b) That a mere inaction on the part nf fh. 
creditor such as an abstinence to sue or a L 1 

receipt of payment does not amount to a waTver 
What 13 required is some overt act ft,! 

of the creditor, communicated to the debtn 
which a Contt of fact can conclude h T't/' 

creditor has waived the benefit. 

(c) The payment by the'debtor and th. 
acceptance by the creditor specifically mai n 
wards the satisfaction of a particular TJul 
mstalment would amount to a “tr o?” 
default aud of the benefit arising out of tt[‘ 

fac® it h'as r beVteriy Sed and'™ 

A choice left to thecreditof in the 
itself is inconsequential 

of the bond i8gacding“L'p:;:t;Tn7'Jairh: 

Still wTthin\mul^^^^^^ '^talments which are^ 
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instalment bond it he waived the beneht of the 
Gxigibility clause when it accrued on the first 
occasion and on subsequent occasions and when 
accoi'diug to him that benefit again accrued and 
which he has not waived. As said above, the 
plaintiff vaguely pleaded that the first four 
instalments have been recovered and he subse¬ 
quently disclosed the dates of repayment which 
were other than due dote of instalments. His 
suit is specifically for the amount due on the 
5th and subsequent instalments. He produced 
along with the plaint the extracts of bis regu¬ 
larly kept account books (these extracts are yet 
to be proved). In these accounts the repay, 
meats, though not made on due dates, are speci- 
fically appropriated towards particular instal¬ 
ments and those instalments are consequently 
treated as satisfied. It is not clear from the 
record if the appropriation was made at the 
request of the debtor or with his knowledge and 
consent. The plaintiff had no opportunity to 
go into the witness box and matters have yet 
remained to be explained. It is clear to my 
mind that what the plaintiff meant to plead 
was a waiver but he has not done so with suffi- 
cient clarity. In my opinion, the learned Judge 
of the lower Court acted with undue haste in 
dismissing the plaintiff’s suit without trial. The 
decision of the lower Court is not satisfactory, 

( 14 ] In the ends of substantial justice, I set 
aside the decision of the lower Court and re. 
mand the case to the lower Court for a fresh 
trial giving to the parties fresh opportunity for 
pleading and adducing evidence. 

(15] In the circumstances of the case, I do 
not allow coats to the applicant in this case. 

Case remanded. 


* A. I, E. (38) 1918 Nagpur 228 [G. N. 77.] 

Bose and Hemeon JJ. 

Beokar Singh Raghubir Singh — Assessee 
— Applicant v. Commissioner of Income-tax, 
U. P., C. P. and Berar, Lucknow—Opposite 
party. 

Misc. CiTil Cases Nos. 63 of 1944 and?, 8. 85. 91, 92 
and 98 of 1945, Decided on 4 9-1946, reference made by 
Income-tax Appellate Tribunal, Bombay, D/- 6-7-1944. 

• (a) Income-tax Act (1922), S. 2 (1)—Forest, in¬ 
come irom. 

locomo derived from sale of forest produce such as 
timber, tendu leaves, harra etc., derived from a forest 
which is not cultivated but is of a spontaneous growth 
and the produce of which is not due to the skill or 
labour expended on it by the assesses is not agricul¬ 
tural income and is not exempt from taxation. 

[Paras 26. 29, 30] 

(b) Incom-tax Act (1922), S. 66 —High Court- 
Functions of. 

The High Court to which a reference is made is 
not a Court of appeal and is not free to debate 
such questions as might seem to arise m the case, how¬ 


ever important they may be. It is only an adviniy 
body wbicb is not free to tender unsolicited advice. It 
can only advise on questions referred. [Para 2] 

(c) Income-tax Act (1922), S. 2 (1) — Agriculture 
-.Meaning of. 

Agriculture is the art or science of cnltivatiog Ihs 
ground. The essence of agriculture even when it is 
extended to include “forestry" is the application of 
human skill and labour; without that it can neither 
be an art or science: Case law discussed. [Para 7] 

(d) Interpretation of Statutes — Meaning of 
words—Same word used in different Acts—Acts of 
Central and Provincial Legislatures. 

It is open to the legislature to widen or restrict the 
ordinary meaning of a word and because it chooses to 
do so for the purposes of a particular Act it does not 
follow that the same result is intended in another Act 
framed for a difierent purpose, having dlfierent pro- 
vieioQs and using di0ereDt language. [Pan 9] 

neld.ih&t in construing a Centra) Act like the Inconxr 
tax Act [in this case with reference to the meaniog 
of "agricultural income” in S. 2 (1)] it was not a pro¬ 
per approach to take into consideration local statotes 
like the Land Revenue Code, [P>n 19] 

(e) Income-tax Act (1922), S. 2 ( 1 )—Pasturage. 

The pasturing of cattle is so closely allied to agticol* 
ture that it has come to be considered part and pan^ 
of it. [Para 13] 

(f) Income-tax Act (1922), S. 2 ( 1 ) and S. 4{3) 
(viii)—Object ol exemption of agricultural income, 

It U not correct to say that the object of exemp^ 
agricultural income from income-tax is to avoid dooUe 
taxation. [Pm* 

(g) Income-tax Act (1922), S. 6 -Othcrsource 8 - 
Meaning of—Income-tax Act, S. 12. 

The words “income from other sources" describe » 
true residuary group embracing within it all 
of income, profits and gains which are JJ? 

under the Act. The income to fall under this hw 
need not be ejusdem generis with the previous 
of income. 

(h) Income-tax Act (1922). S. 2 {l)-JDIstiw'^®“ 
between clause (a) and clause (b). 

Clause (a) refers to income derived fromlan^ * . 
is used directly for agricultural purposes and clan t. 
to by-products such as selling of milk, the pacbarui# , 
cattle etc. provided the endeavour is sgricnlturM 
provided it is reasonably connected with 


for Agricultural purposes. 


(i) Income-tax Act (1922), S. 2 (1) —AgricoItM** 

income—Meaning of. . , 

It is essential that the income should be 
from some activity which necessitates the 
of human skill and labour and which is no* ^ 
a product of man’s neglect or inaction except 
gathering in of the spoils. Not only most the 
labour to reap the harvest but he most also Iwo 
produce it. ^Oe- 

(j) Income-tax Act (1922)—Interpretttion 

partmental instructions in Income-ta* Man 

Id interpreting the Act it is not proper to 
consideration the departmenal instruchons 
tho Income-tax Manual into oonsideration. 

(k) Incom-tax Act t (1922), S. 2 (0 " ^ 
from Lae. 

For the purposes of the Ineome-tax Act lud 
tion cannot be regarded as an agriooltoral opw“ ^ j, 
income derived from this source is taxable. « 
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IS. B.), m, 24 ^ I. B. .831 K., 
,,x , [Para 2SJ 

( l ) Income-tax Act (1922), S. 2 (l)-Interest on 
arrears of agricultural rent. ' interest on 

Interest received from tenants on the arrears of rent 
due from them is aRrieultural income Misc Civil 
Case 34 of 1945. D/- 29.10.1945, f oif “^rasVS) 

(m) Income-tax Act (1922), S. 2‘(6.c)-CaDital 
t'Sr. ’""'^o'^e-Income derived by sale of 

Whether a given receipt is capital receipt or incomfl 
depyds on ciroumstances so that what is income in the 

another 

I«! \i ^4 reduction or loss of any capital 

asset, that is the forest land: ^ ^ 

Held that the receipts derived by sale of timber were 

«. 1943 i. C. 153, Rel on. [Paras 40, 41] 

^^®22), S. 2 (l)-Bazar dues. 

*■ !” from persons who are 

temporary staUs on agricultural land 
on weekly bazar day, are not agricultural income. 

/ V , 42] 

-Tu-® the assessce to bring himself 

within the purview of the exemption. [Para 301 

(p) Income-tax Act (1922), S. 2 (l)-NazLna. ^ 

'"come in 

he absence of any evidence to show that it was derived 
from agricultural sources. [Paras 43. 44] 

Cases referred ;— 

*; ^2 Pat. 318 : 20 A. I. R. 1933 P. C. 108 • 60 

I. A. 46 : 142 I. C. 437 (P.C.). Commisrioner of 'in- 
come-tax B. & O.v. Kameshwar Singh of Darbbanga. 

C. 335:27 A. I. R 
1940 P. C. 168 :190 I. C. 1 (P. C.). Rajendca Nara-* 
yan v* oommlesioner of Income-tax B, <k 0 

T A. I. R. 1930 P. C. 151 • 57 

rind* r-' '^'Ostees Corporation 

4 S’fli n Income-tax.Bombay. 

A. I. R. 1936 P. C. 65: 

63 I. A. 99 : 160 I. C. 1 (P. C.), National JIutual Life 
AMooiation of Australasia Ltd. y. Commissioner of 
Bombay Presidency & Aden. 

M N®8- 594:33 A. I. R 1946 

bunal ®Bomb« ■ Appellate Tri. 

^ 42) I®42 P. 0. R, 53 j 29 A. I. R I942 P r 97 • 

eas’: Mo'1‘0 m (f'S'i M' i' \ 

7. m 20 P.U9 “‘28 A 

®'j*9I) 54 Mad. 900 : 18 A. I. R 1931 \r«/t rm 
N aidu-^'^**' Bharathi v. Dulaiaami 

Tblmli oLtn. * 

*0 2« V* All. 301 : 84 I. 

12 f-241 4A®A I ’• I'a'g^sh Ojba. 

T ‘ * oli^® ^ A. I. R. 1924 P. C. 247 • 51 

^I'o *46:64 

li Bavchand v. Patbbulal Sakhidas. 

44' (19) 6 A. I. R. 1919 Lab. 223 : 91 P R 1919 • 

62 I. 0. 668, Eajn Mai v. Salfg Ram. 
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Nng. 31 : 24 A.' I R 1037 
Nag. 289 : 171 1. C. 553. Imam Aliv.PriyawatiDevi. 

*70 I r D^'351: 
<0 1. 1. 6o7, Panadai Pathnu v. Ramas'imi Chetty. 

= I. R. 1924 P. C. 1 • 51 
I. A. 1 : 79 I. C. 946 (P. C.). Kaju Mai v. Saiigram. 

18. ( 22) 45 Mad. 518 : 9 A I R l‘i99 Arnd 

coL ?" 'f■ Commission? of it 

come-tax v. Zamindnr of Singampatti. 

*?'r V A-1- R. 1924 CnI. 668 : 84 

on Clinndrn. 

Mfl?] I’^ i?f^ ^"““'^sioner of Income-tax, 

Madras v. Manavedan Tirumalapur. 

^94^*C*■^203%'^nV? 

UdaiYsl“4l.tB»’: '-■ ''"‘“5 

35: 20 Luck. 212, 

Sf clnf *^1 ^""’“’issioncr of Income- 

tax, Central and United Province®. 

CourUf Wards v. Commissioner of Income tax, U. P, 

24. ('45) 32 A. I. R 1915 Oiidh 44, Muslafa Ali Khan 
2= ri^woTi^A’' ?*i"«ome.{ax. U. P. A C. P. 

Ali 

26 <• Ji Income-tax. C, P. & U. P. 

(£.13.), Commissioner of Income-tax, Burma v. 
Kokine Dairy, KaogooD. 

\V/c ^* 475: 

ipniipA p ^'I"C 0®c-tnx. Central 

2fi 1 T.® 1‘ Saltanant Hegum. 

^'rl ?■ ^*'''* ’^4 ;24 A. I.R. 1937 Mad. 

Cnn ® Cbellappa CLettiac v. 

vOQifDidSioner of Income*tax. 

A-i. R. 1943 P. C. 153: 

iVuP^Pi'T> *’• ®* 99:210 

Kamaksbya Narain Singh v. Commis- 
siODer of looomc^tax, B, & 0, 

30. (’31) 58 Cal, 430 : 17 A. I, R. ig.SO P C 200 ■ 
Barua^m” “• «'■ <=■'■ f-bbatohandra 

Lfjh V ] Srimathoo Mootboo Vijia Rngoo- 

21 A. I. R. 1942 F. C. 8: 

?v pf u \• *: *^' *^ (*®42) Kar F. C. 1 : 199 I. C. 1 
*43 ■ rii^Q Naram Singh v. Province of Bihar, 
n MQaoi^T;-®* ?■ A. I. R, 1939 F. C. 1 : 

Central Provmaes and Borar Sales of Motor Spiritand 
Lubncants Taxation Act. 1938, In the matter of. 

p /.qV, w A. I. li. 1941 F. C. 72: 

I. L R. (1941) Kar. F. 0. 148 : 194 I. C. 357 (F. C.), 

« “poa»^T.®V Property Act 1937. In re. 

« A-1. R. 1930 P. C.120; 126 I. C. 88 (P.C.) 

H. M. Edward v. Attorney-General of Canada. 

36. (’95) 22 Cal. 788 : 22 I. A. 107: 6 Sar 603 (P C ) 

Administrator-General of Bengal y. Premlal ’ 

37. (’20) 43 Mad. 550 : 7 A. I. R. 1920 P.’ C 66 * 

t^Ua”um=r^iL.‘“‘= ''W 

®* 265 : 65 

tometx 

t’^? l^A ®* *2^ • *915 A. C. 1100 : 

(P-C.), Pate V. Pate. 

din Khan ^ Sirujud- 

41. Misc. Civil Case No. 34 of 1935, D/- 29-10-1945 
Pratapmal Laxmichand, Firm v. Commissioner of 
Income-tax. U. P., C. P. A Borar. 
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U. N. Pa<11iyi (m No^. 63 rind 7)\ G. J. Ghatc (m 
No. 7): D.T.Mangalmooiiilvi No.Sr, J.P.Duitedt 
(VI No. io.J and S. C. Dubi (in No. 'Jl, b '. and 08) — 
tor Applicant. 

Pi. Kaii'ih'^lendi-a Rao fi'i No. 63) and V. Ti. Sen 
(in Noi. 7, 6’;, 91, 92 and ior Opposite Tarly. 

Order.— I’his judgment will govern miscel¬ 
laneous civil ca?G No. f>:5 of I9i4 and miacellane- 
OU3 civil cases Nos. 7, 8. 85, 91. 92 and 98 of 1945. 
Tbe questions they raise are not common to 
all, except as regards one question, but as tbe 
others are interlinked between them it will be 
convenient to group the cases according to the 
questions referred and deal with all in one 
judgment. 

[2] These cases are all income-tax refer- 
ences made under S. GG (l), Income-tax Act, as 
amended in 1939. In view of tbe contentions 
made before us, we think it desirable to set out 
the limits of our authority at the outset, It is im¬ 
portant to emphasise that wo are not a Court of 
appeal and accordingly are not free to debate 
such questions as might seem to us to arise in 
the case, however important they may appear to 
be. We are only an advisory body which is not 
free to tender unsolicited advice. We can only 
advise on the questions referred and accordingly 
will have to confine our answers to the questions 
asked. We have certain other powers, and indeed 
it will be necessary to exercise them in one of 
tiie cases heard along with these (we shall deal 
separately with that), but these powers only 
enable us to send tbe matter back and compel a 
reference. Until that is done, we have no power 
to debate questions which have not been referred. 
This is clear from the Act, but tbe matter has 
been placed beyond controversy by tbeir Lord- 
ships of the Privy Council in 12 Pat. 318^ at 
p. 335, I. L, R. (1940) Kar. P. C. 335,^ 5-1 Bom. 437^ 
at p, 455 and CO Bom. 248^ at p. 257. It has also 
been so decided by this Court in I. L. R. (1946) 
Nag. 594^ at page GOl. 

[3] The question wdiich concerns all tbe cases 
has been referred in these terms in Misc. civil 
case NO. 63/44 : 

I "Wbotbev, in tbe circumstances of this case, tbe in¬ 
come of Rs, 10,835 derived from tbe sale of forest pro¬ 
duce is "agricultural income" exempt from taxation 
Under S. 4 (3) (viii), Income-taxAct." 

The point is tbe same in the other cases though 
in some of them the language ia a little different, 
and, naturally the figure differs in each case. 

[ 4 ] Tbe question is one of mixed fact and law. 
So far as tbe facts are concerned they will be 
found separately in each case. So far as the law 
goes it will be necessary to search for some 
general and clear cut principle, because opinions 
have differed, and in the absence of principle, 
opinion tends to be arbitrary. 


[ 5 ] The definition given in the Act is tb&t 

‘‘agricultural income” means: 

‘■(a) any rent or revenue derived from land which U 
vised for agricuUural purposes, and is either assessed to 
land revenue in British India or subject to a local rate 
assessed and collected by officers of the Crown as such; 
(b) any income derived from such land by (i) agricnl* 
ture." 

Clause (b) throws us back to cl. (a) because of 
words “such land” which refer to the land des¬ 
cribed there. It is land which is (l) used foragri. 
cultural purposes and ( 2 ) either assessed to land 
revenue in British India or subject to a local 
rate assessed and collected by officers of the 
Crown as such. 

[6] It is admitted that the land in all these 
cases is either assessed to land revenue or is sub¬ 
ject to a local rate assessed and collected by ofB- 
cers of the Crown as such, and that, thereforelo 

that extent, the income complies with the defini¬ 
tion. But that is not enough, for, it must also either 
be used for agricuUural purposes or for agricul¬ 
ture. Tbe question, therefore, is how far does 
agriculture covers forests ? Opinions differ rt- 
garding this, and because of that the 
acting Advocate-General suggested that it wiO 
be pertinent to go back to first principles and 
analyse the root of the word. 

[ 7 ] The dictionaries tell us that agriculture 
comes from agar, a field, and cultura, 

tion. This implies tbe use of human skill and 
labour; and that is exactly how the dictionariM 
define it. Webster, for instance, says that ago- 
culture is tbe “art or science of cultivating w 
ground,” and includes in it the rearing w 
management of livestock, husbandry, 
and so forth. Other dictionaries including 
Oxford English Dictionary, employ the satn 
basic conception. Some include “forestry iij 
term. It is to be observed, however, _ 
word used when forestry is included, 
and not forests. The distinction is ^ 
cause when one turns to tbe definition of 
try in the dictionaries one finds that is s . 
art or a science. Thus, Webster says it is t 
of farming or cultivating forests; the 
ment of growing timber,” and the j-g, 

lisb Dictionary says much the same 
Therefore, throughout we find that the 
of agriculture, even when it is ^ 
elude “forestry,” is the application of 
skill and labour. W^ithout that it can be n ^ 
an art nor a science. And that we f^f ® 
the determining factor in this class of oaea 

[8] Turning next to the cases, one of tbs ^ 
important is the Federal Court ) 

1942 F. c. R. 53.® not because it dea“ ^ jlJJ 
with this question, though it touches 
matter, but because it lays down certain g 
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principles which bind us, and clears much of the 
ground, 

[9] The learned Judges were dealing with the 
expression "agricultural land" in the Constitu. 
tion Act. and after pointing out that it had not 
been defined there said at page 61: 

accordingly be understood in the sonso 
which it ordinarily bears in the English linguage," 
and again at page 62: 

"As regards the connotation of the word “agricul¬ 
ture. it may bo pointed out that “agriculture." has 
been variously defined in several English aud Indian 
statutes for the purposes of these statutes aud it is 
neither useful nor legitimate to attempt to draw any 

inference from these statutory definitions for the puJ. 

j .® the ordinary connotation of the 

-word ID English language." 

pey then referred to deciaions in which the 
vourt has placed a reatricted meaning on the 
terma “in view of the indications afforded by 
the particular Act which had to be considered 
by the Court,” and to others which construed 
the term in a more general sense. The sum and 
substance of it all is that it is of little avail to 
consider these decisions because, of course it is 
open to the Legislature to widen or to restrict 
the ordinary meaning of a -word, and because, 
if it chooses to do so for the purposes of a parti¬ 
cular Act it does not follow that the same result 
19 intended in another Act framed for a diffe- 
rent purpose, having different provisions and 
jusing other language. In the face of that we do 
not think it will be either profitable or proper 
to consider in detail the various decisions which 
construe the term, or analogous expressions, for 
the purpose of some particular Act. Some of 
them have been referred to in the Federal 
Court’s judgment at pp. 62-65, and others will 
be found in decisions like 20 Pat. 699^ and 54 
Mad. 900.® It will suffice to sav that the follow, 
ing cases related to special Acts, and at least 
part of the decisions in each is based upon mat¬ 
ters special to those Acts: 22 Mad. 39,24 Mad. 
421,^® 64 Mad. 900,® 44 ALE. 19,“ 46 ALL. 831 ,“ 
46 Bom. 48“ at p. 51, A. I. R. 1919 Lah. 222“ 
and I. L. R. (1998) Nag. 8l.“ The other cases in 
this class, though dealing with special Acts, base 
the decision on general grounds and to that ex- 
lent are more in point. But all they serve to 
show i's that difference of opinion is possible, the 
meaning being extended in some cases and res- 
tricted in others. Thus, 46 Mad. 710,“ holds that 
the growing of casuarina trees for fuel is an ag. 
•ricuUutal purpose and 46 Bom. 48^® discards 
what we might term the human agency' test and 
employs instead one which determines whether 
the income is derived from the produce of the 
•land and not what is the actual quantum of 
labour bestowed on it. Of these two the former 
w largely based on considerations which the 
iFederal Court state are irrelevant, namely, the 
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meaning of the term in certain English Acts 
where special statutory definitions are given. 
With the latter we do not, with respect, agree. 

[10] As to the other eases, the Federaf Court 
state that the view taken in 24 Mad. 431,“ 23 
Mad. 39° and 45 Mad. 730,“ has not gone un. 
challenged and the learned Judges refer to 54 
Mad. 900.® So also they state that the decision of 
the Judicial Committee in 46 ALL. 831, “ uphold, 
mg 44 ALL. 19“ lays down no principle or test of 
general application. They are accordingly not of 
much value for the present purpose, The only 
decisions in this class which, in our opinion, lay 
down general rules are best referred to in the 
language of the Federal Court, 1942 F. c. R. 53® 
at pp. 62.63: 

‘‘Their Lordships confirmed .a decision of the Punjab 
Chief Court to the effect that land used as a tea garden 
was used for “agricultural purposes.” In tho judgment 
of the Chief Court (which was generally approved by 
their Lordships) it was observed that “the term Vri- 

cultural land’ is used in the Act of 190.) in its widest 
sense to denote all land which is tilled'' ....... The 

Chief Court had held that land covered by a natural 
forest was not agricultural, and this view also would 
seem to have been confirmed by the Judicial Com- 
iniltee." 

We have underlined (here italicized) the word 
tilled” because, in our opinion, that brings out 
the distinction which we have sought to draw 
between an agricultural and a non-agriciiltural 
purpose. The decisions referred to are A. l. K. 
1919 Lah. 222 “ at p. 225 and 5 Lah. 5o“ at p. 52. 

Ill] From here we proceed to consider cases 
under the Income-tax Act, A large number were 
cited but those dealing with forests are not 
many. Of them, 45 Mnd. 518“ at p. 52G thought, 
without deciding the point, that "forestry” might 
be regarded as agriculture. We stress, however, 
the use of the word "forestry” as opposed to 
"forests". 

[ 12 ] 51 cal. 504 “ held that income derived from 
pasturage w’as agricultural income but not that 
from fisheries or from land leased for stacking 
timber. The 'pasturage" part of the decision 
would, at first sight, appear to offend the rule we 
have suggested but the point was not decided be¬ 
cause it was not contested once the case reached 
the High Court {see page 527.) But that apart, 
nearly every rule has its exceptions and the pas. 
turing of cattle is so closely allied to agriculture 
that it has become to be considered part and| 
parcel of it and the meaning of the term is now 
so well etablished that there is no longer room 
for doubt. That, however, does not apply to fo¬ 
rests, or even to forestry, though we think it pos¬ 
sible that the latter might fall within the scope 
of the definition. 

[13] 54 Mad. 21 “ holds that income from un- 
assessed forest land is not agricultural income, 
and 20 Pat. 699 “ at p, 724 applies the same rule 
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to uncultivated forest land, ns also does A. i. R. 
1045 Oiidb, A. I. R. 19J5 Oudh 42,“^ A. I. R. 
1945 Oudh 44,-'* and lOlG I. T. R. 356.’“ 

[Ij] This resume will show that so far as fo. 
rests are concerned the detinitiou wc have adop¬ 
ted making actual cultivation with the aid of 
human skill, and labour the dividing line, reeon- 
Giles, as far as we can see, the various cases which 
have been cited on thu matter of forests. 

[15] The other cases cited to us are not in 
point and do not help because they deal with 
other matters, such as dairy farming, A. I. R. 1938 
Rang. 260,^*^ allowances from a zemindari to a 
Bnni.O Luck 115,^^ a money-lender who cultiva¬ 
tes a field in lieu of a debt due to him, l. L. R. 
(1937) Mad. 734,-^ and royalties from a coal mine, 
22 pat 713^^ at p. 722. All we need say with res¬ 
pect to them, excluding of course the judgment 
of the Privy Council, is that iu so far as their 
more general observations agree with thedistinc- 
tion we make, they support us, and in so far as 
they do not, then, with great respect, we differ 
from them. Their Lordships held that royalties 
from coal mines were not agricultural income and 
nothing that their Lordships said detracts from 
our view. 

[iG] It will be necessary, however, for us to 
meet certain arguments. It was suggested in some 
of the cases that the object of exempting agricul¬ 
tural income from tax was that it already pays 
tax in another form, namely land revenue or 
cesses, and, therefore, the idea is to avoid double 
taxation. This view will be found advanced in, 
for instance. 45 Mad. 518*** at pp. 526,527. But wo 
think it is sufficiently met in A. l. R. 1945 oudh 
35^* at p. 39. The learned Judges point out there 
that the fact that the Act requires the income 
not only to be subject to land revenne or cesses 
but also to be derived from agriculture or from 
land used for agricultural purposes shows that 
incomes from other types of land are not exempt 
even though they pay land revenue. And that of 
course is patent. Rents derived from bungalows 
on malik inakbuza land in a town are already 
taxable. Nor indeed is there any reason why there 
should not be double taxation if the legislature 
chooses to impose it. That is also dealt with in the 
Oudh case. The argument is also met by what 
their Lordships of the Privy Council say in 58 
Cal. 430^^* at p. 444. Their Lordshipspointout that 
in such cases the land revenue or cesses paid are 
deducted from the gross receipts because the tax 
is not levied on gross receipts but on income. In 
practice, therefore, there is no double taxation. 

[17] It was also argued that this income is not 
taxable at all because 8. 6 of the Act sets out the 
only sources of taxable income. It cannot fall under 
the head “income from property” because s. 9 
defines that and there is no room for forest pro¬ 


duce there. So also s. 10 sets out what is to cons- 
titute “profits and gains of business, profession 
or vocation”. That also excludes income from! 
forests. And as regards “other sources”, it was 
contended that this must be read '‘ejusdem gene- 
ris” with what precedes it. It was said that an 
important head of income such as the present 
could hardly have been left for inclusion under 
a general section. It was pointed out that forests 
cover a large section of India and, therefore, 
assume more than ordinary importance in tbia 
country. 


[ 16 ] That may be so, but the same applies to 
agriculture, and S.4(3)(viii) and 2(1} (a) and (b) 
would be otiose if agricultural income is exempt 
in any way. The fact that it was necessary toin- 
elude these sections shows that income of this sort 
would be taxable but for the exemptiona Bat| 
this apart, the matter has now been set at rest by 
their Lordships of the Privy Council. In 58 cal. 
430^*^ at p. 442, their Lordships say that the wotdsl 
appear to be , 

"Clear and emphatic, and expressly framed so m w 
make the sixth head mentioned in S. 6 dMoribeatna 
residuary group embracing within it all sources of iD 0 onje,j 
profits and gains provided the Act applies to them, i-®* 

provided that they accrue or arise or are received In 

British India or are deemed to accrue or arise or to be 
received iu British ludia, as provided by S. 4 (IjiM** 
are not exempted by virtue of S. 4 (S)". 

In view of that it is not necessary to say wy* 
thing further. 

[19] Part of the argument on behalf of N 
assessees had reference to certain provisions id 
some of our local Acts, such as the Land Beve- 
nue Act; but we do not consider that a prop®* 
approach when construing an Act of the 
Legislature. Central Acts apply all-over lodi*! 
while Provincial Acts have limited provinoiaUP* 
plication; also Acts touching the same topics 
and often do, differ from Province to Proving 
It would be impossible for us to conclude tba 
the words in a Central Act have one meaning 
one Province and another in another. The Bacoe 
assessee might have forests in this Province 

well as in other Provinces. The local AotsineW 

might differ. It would be impossible for us 
hold that his income from forests is exempf' “ 
while taxable elsewhere because the same ffO 
used in the Income-tax Act mean one thing 
one place and another in another. 

[ 20 ] It is pertinent here to quote the Pf*^ 
Council in 23 W. R. 314.^* The case is no# in P 
but the observations are pertinent. At 

their Lordships say: .. 

‘ It is obvious that an euactment which is iojen 

to apply to all the Courts in India, and whioiJ 

a modern enactment, ought to receive the sain ^ 

Iruction in all those Courts, and that no ^ 

course of practice should be allowed to spnng v 
any of the presidencies."; 


! 
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and at page 820 , 

from a decree made under that jucisdicUon and^fn a 
different sense when it is sitting on an 
mofussd Court: and further that ?he Tegislature 
kw intended to r^ake one 

[ 21 ] Another b!ancb of this argument had 
relation to a possible conffict between the provin- 
cial and Federal Legislative Lists in the Con¬ 
stitution Act unless the matter was decided in 
the way contended for by the assessees. But the 

basis of that argument is that agricultural income 

rom land revenue paying estates etc., cannot 
be taxed. No one questions that, and if the income 
trom these forests is agriultural income then, of 
course it cannot be taxed. The whole question 
3 whether it is such income. The other phase of 
this argument was only a variation of what was 
argued before the Federal Court in 1942 P. c. R 
1. It would be pointless to elaborate this further! 

1223 Attempts were made to induce us to con- 
aider passages in the report of the Select Com- 
mittee which dealt with the Indian Income-tax 

bill 1939 F. 0. R. 18^3 at p. 40 was relied on. But 
that passage bas been much misunderstood and 
was explained by Gwyer C. J. in 1941 p. c. r. 12 =^‘ 
at p. 41. It IS true this was not done in the course 
01 a judgment but was an interjection during 
the arguments, but the substance of what he said 
accords with what the Privy Council laid in 

til’ Two other decisions 

of the Judicial Committee are also apposite : 

22 Oal 788 at p. 799 and 43 Mad. 650” at p. 564. 

[23] Mr. Mangalmurti stressed the difference 

between the words" any rent or revenue derived 

from land to/iic/i isused for agricultural purpo. 

S6S in 8 .2 ( 1 ) (a) and the words "any income de- 

agriculture." He argued 
that the former was the wider and would include 
income from any by-product of the land and cer. 

tainly income which came directly from the land 

Id our judgment the first clause refers to income 
derived from land which is used directly for agri- 
oultural purposes and the second to by-products, 
wch as the selling of milk, the pasturing of cattle 
etc., provided the endeavour is agricultural and 
PWided it is reasonably connected with land 
Jm k purposes, The distinction 

?ii, ‘“Portanee in some cases, but here 

^ llu M 0 ^ deciding what “agri. 

tna moans. As we have said whatever else 

tbat the income 

JMqw be derived from some activity which 
n^itatea the employment of human skill and 
“boor and which is not merely a product of 
irnonB neglect or inaction except for the gather. 
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iug in of the spoils. Not only must he labour to 

reap the harvest—that of course he must do else 

there could be no iucome-but he must also labour 
to produce it. 

[24] An attempt was also made to get us to 

take into consideration the previous practice of 
ho department and the instructions embodied in 
the Income-tax Manual. This also is not permis. 
sible. It shows no more than that either certain 
oftcers of the department hold a certain view of 
the law, or that it was considered expedient at 
that time, for this reason or that, not to tax 
income of this kind. The Courts are here to in.i 
terpret tho law and wlmt departmental officer^' 
thought 13 not relevant. The argument is doubt’ 
founded on certain observations of Lord 
Halsbury in 1891 a. c. 53i 3« at p. 546 but Lord 
Macnaghten said m the same case at pa^re 591 
tbat he would prefer not to ejpress an opinion- 
on the point. Also a later House of Lords case 
W15 A. c, 1100'-’ at pp. 1107 4 1106 brushed aside 
the continuous interpretation which the Sun. 
remo Court of Ceylon bad placed on a statute 
for 4-4 years. We do not think, therefore, that 
It will be proper to take those matters into con- 
sideration and so will exclude them. 

[ 25 ] Having enumerated the general rule we 
will now proceed to examine the facts in each 
case separately and determine bow far they con- 
form to the rule we have enumerated. 

[26] Misc. Civil Case No. 6 <?/;fl_Th 0 facts 
were agreed m this case. It appears from the 
order of reference, as also from the decision of 
he Income-tax Appellate Tribunal in appeal, 
that the forest here was not a cultivated one 
and was of spontaneous growth. The same re- 
marks apply to tho following items of produce, 
namely, harra nuts and mobua flowers. According 

toourdefinitioD, they are not included within 

the exemption and so are liable to tax. 

[27] As regards lac, it was held in 20 pat. C 99 ' 
at p. 726 tbat income from this source is taxable 
Un the other band one of us (Bose J.) held in 
I. h. R. (1938) Nag. at p, SS that lac culti¬ 
vation 13 an agricultural operation. But the deci- 
8 ion was based on the C. P. Tenancy Act and it 
was made clear that that Act had extended the 
definition of agriculture. Accordingly, what 4 n. 

L. R. 104*“ at p. 112 had held was not agriculture 
(namely lac cultivation) was considered to be 
agriculture" because of the extension of the 

definition in the later Act for the purposes of that 
Act. 

[28] Now, it is clear from 4 N, L. R. 104 ^'’ at 
p. 112 that 

iL J ‘ the produce of the tenanffl labour, but of bis 
idleness. It is tbe deposit of an insect upon 
the smaller branches ol tbe palas trees’*. ^ 
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Again at p:vgQ llO Stanyon A. J. C. says t 

■ Such propaKation can only be developed by allowing 
the land to lio \v'i<:te so that the pahs trees can spread 
over it jangle. Therefore the produce of lac involves 
A u?o of tb-* land in a manner which is opposed to agri¬ 
culture, as we understand that term in rektion to village 
operations in this province." 

In the circumstances we are o( opinion that 
for the purposes of the Income-tax Act lac culti- 
Ivation cannot be regarded as an agricultural 
^operation. In any case it has not been shown that 
lin this case the conditions were otherwise than as 
described above. 

[29] Our answer to the question referred in 
this case is that the Rs 10,835 derived from the 
isale of forest produce is not “a{iriculiural in- 
come" and so ?s not exempt from taxation. 

(30] MiscellaneousCivil CaseNo.Tof 1945. 
Hero also the facts are agreed. The forest income is 
derived from a sale of timber which the assesses 
cuts into beams, logs, poles etc.; also from the 
sale of tendu leaves which are used in the manu¬ 
facture of bidis, The finding regarding the nature 
of the forest is to be found in tbe Tribunal’s 
appellate order and is given in these words: 

'Tt is impo?sible that all Ihesi* forest trees or tendu 
sbriilis could have been planted or reared by any process 
oi agriculture, that is to say, by the cullivatioD of tbe 
soil. It may be thot at some stage iu their growth tbe 
trees required to be watered or watched. But the fact is 
that they bad becu standing upon tbcland for a number 
of years during which the soil hasreniained untouched." 

The evidence adduced by the assessee to show 
that ho had planted the trees was disbelieved. In 
the circumstances, the burden being on the asses¬ 
see to bring himself within the purview of the 
exemiition, and he not having proved that the 
forest was “cultivated” by liim in the sense that 
its produce was due to the skill and labour which 
lie expended on it as opposed to produce which 
would come in anyway from natural causes 
despite inaction on bis part, we are of opinion 
that tbe Rs. 19,447 arising from those sources 
was rightly held to be taxable. 

[31] Miscellaneous Civil Case No. 8 of 1945. 
The forest income here was derived from leases of 
tbe forest "for tbe purpose of cutting and remov- 
ing standing timber and fuel, and taking tendu 
leaves, lac and harra therefrom”. 

[32] The finding regarding the nature of tbe 
forest is to this efi’ect: 

“The trees in these forest lands are obviously of sponta¬ 
neous growth and must have been standing for a num¬ 
ber of years. It is impossible to say that they were either 
planted or reared up by any process of agriculture." 

We hold that the Rs. 12,373 assessed to income 
under this head was rightly assessed. 

[S3] Miscellaneous'Givil Case No. 65 of 1945. 
In this case, Rs. 1,799 received from the sale of 
harra and tendu leaves has been assessed. The 
Appellate Assistant Commissioner found here that 
the forest was of spontaneous growth and that 


"nothing is done in the nature of preparing land 
for tbe growth of the trees therein". The Ttibn- 
nal has accepted this and nothing has been shown 
us to the contrary. Accordingly, here also, ws 
hold tbe income was rightly assessed. 

[34] MiscellaneousCivil Case No,91of IHS, 
Here also tbe finding of the Tribunal is that tbe 
forest was: 

"Of a spontaneous growth and no process of agriool- 
tore was employed in growing the forest. It may be thit 
at one time forest guards may have been employed bet 
that does not make it an agricultural income. Active 
human agency in tilling tbe soil was not employed d<* 
any process which is commonly understood asansgrionb 
tural process was used in the production of tbe forert 
trees which grow spontaneously and which ^were sold 
from time to time to clear o3 the overgrowth.” 

We agree that the income under this bead wu 
rightly assessed. 

[35] MiscellaneousCivil CasesNos.92ani9S 
of 1945. Tbe income in both these cases was ft® 
the sale of forest trees. The findings in each regard¬ 
ing tbe facta are tbe same as iu MiscellansM* 
civil case No. 91/45, and are given in tbe saiM 
words. Our conclusion is, therefore, the same m 
these two cases as in Miscellaneous civil caas 
NO. 91/1945. 

[3C) Wo now turn to points which are not co ■ 
mon to all the cases. A question of interest arises 
Miscellaneous Civil Case No. 03/44, as also' 
Miscellaneous Civil Cases Nos. 8 and 85 of 
We will deal with that. The question hM 


posed in much tbe same language in 




cases except for the figure, li: was (wM 

from Miscellaneous Civil case No. . u 

•■Whether the sum of (Ks. 1,270} 
rest received by the assessee on the arreara o ^ j 
ral rents due to him from bis tenants » 
iocomo within the meanicig of S. 2 (i) (^)i 


Act 


[37] This matter has been recently decided ^ 

Divison Bench of this Court in Miso. Civ 
NO. 84 of 1945.^^ We do not feel free to 


from this decision though had the 
res Integra we might have taken anothe ^ 
[38] It was contended by tbe learned ach^ 
vocate-General that tbe decision 
and that it is, in any event, wrong. oofil 
distinction is said to be that the ques * 
there narrows the scope of tbe 
Central Provinces Tenancy Act 
there are no such limitations. It is trus 
ral Provinces Tenancy Act is 
ed in the question referred in that case ^ 
is not mentioned in the present 
makes no difference. We are not ask 
whether all interest is exempt but w 
rest received from tenants on tbe at*® 

due from them is. These V piovi®^ 

under the provisions of the Oent*® ^ H 
Tenancy Act and therefore whethet 
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expressly mentionea or not the fact remains 

that the rent is received in the same way and 

for the same reasons in both sets of cases. We 

are unable to distinguish that case from the pre 
sent ones. 

[39] As regards the contention that the decision 

IS. m any event, wrong, rye find that the matter is 
debatable and that it is as easy for a Judge act- 
mg judicially to reach the one conclusion as the 
other. In an ultimate analysis it narrows dowm 
to a question of individual preference, it being 
to advance cogent reasons on either side. 
That being the position, we do not feel free to 
differ, nor do we think it prosier to refer the 
point to a Full Bench. This, we feel, is one of 
the cases m which certainty is of more value 
than the doubtful satisfaction of reaching a 
conclusion by a mere counting of heads. The 
matter has been fully debated in other High 

Courts. Opinions have differed and the Division 

Bench in the former case preferred one view to 
the other. In our view either the legislature 
should step m and say which view should pre¬ 
vail, or we should in this Province, accept the 
view of our own High Court. After all the two. 
the rent and the interest, are so intimately bound 
together that it is not unreasonable to hold that 
they are species of the same genus, though wo 
realise that it is anomalous that while a man 
who receives his rent regularly and places the 
money it represents in a bank must pay tax on 
the interest he receives from the bank whereas 
another who leaves bis money with the tenant 
and receives interests from the tenant instead of 
from a bank need not. But anomalies arise on 
the other view too. The interest is recoverable 
under the Central Provinces Tenancy Act in the i 
same way and along with the rent which is in i 
arrear. It creates the same burden on the land 
and subjects a defaulting tenant to the same ‘ 
penalty. In the circumstances, we bold, follow. < 
mg Misc. civil Case no. 84 of 1945*^ that the ' 
interest in these three coses is exempt from taxa- c 

tion, it. being agricultural income. i 

[40] Miscellaneous civil Case no. 7/45 raises * 
another question. We are asked to decide whether 
a profit of Ra. 19,447/- arising from the sale of « 
forest produce, such as timber and tendu leaves, P 
18 a receipt of a capital nature and so exempt 0 
on that score. N 

■ [41] Their Lordships of the Privy Council a 
point out in 22 Pat. 713 ^9 at p. 724 that whe- ci 

•L capital expenditure (re- C' 

ceipfc ?) or income depends on circumstances, so 
that what is income in the bands of one man may 
be capital expenditure (receipt ?) in those of an- ft 
other. The facta here are admitted and are fa 
atated thus in the order of reference. th 

‘ Bnt it was admitted before uj that the assessee ce 
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33 sella timber annuftlly nnd derives the income in nuos- 
,a »oa and that there has been no reduelion or 

Sg^uttT^oid?-‘ 

That places the matter, in principle, on a par 

^ with the decision of the Judicial Committee just 

g cited. Ho hold that the ns. 19 , 4 . 17 /- under this 

, head 13 income and was rightly included in the 
g assessment. 

’ ,, tia Miseellaneous civil case no. e,'l 5 raises 

^ the following additional question: 

' “ Wbethor there was any materini to bold that the 

; i\ receipts” of ns. 171/- and 

‘ respectively wore items of “agricultural in- 

j t01Zi6 . ♦ • , 

i A^-egards this, the Tribunal said: 

‘ advocate for the assessee explained 

^ that the Items comprised in it were collections from 
persons who were permitted to erect temporary stalls 

With that we agree and add that the point 
was abandoned before us by counsel for the 
assessee who appeared in pkco of Mr. MangaU 
niurti on the second day. We hold the Ks. 192 /. 
was rightly included in the assessment. 

fGgards the nazmna, receipts under 
this head can ilow from sources which are not 
agricultural, as for example, money taken from 
consent to a transfer of tenancy and other lands, 
presents on the occasion of a marriage, and so 
forth. Therefore, until we know e.xactly what 
the nazrana consisted of, it is impossible for us 
to say whether the income is agricultural or not. 
The Tribunal says: 

it was allegod before us that it represented tho 
amount levied from tenants taking up vacaat plots for 
the purpose ol cultivation. 13ut the statement was not 
bofoe out by any Dvideace. 

[4i] We asked counsel to poini out any evi- 
denco to us which would indicate the nature of 
the nazrana and ho admitted there was none. 

The burden is on the assessee and as bo has pro- 
duced no evidence on this point bis contention 
must fail. We hold there is no material and 
that the sum of Rs. 192/- was rightly assessed. 

[ 45 ] The result of our findings is that the 
assesaees have lost in all the cases and on all the 
points except on the question of interest in three 
of the cases, namely. Miscellaneous civil case 
NO. 03/44 and Miscellaneous civil cases Nos. 8 
and 85 of 1945. They will, therefore, pay the 
costs of the Commissioner in all but these three 
cases. CouDsers foe Rs. 100 /. in each case. 

[ 45 ] As regards the remaining three cases, the 
success of the assessee on.this point in two of 
the cases 13 so negligible as compared with bis 
failure that we think it proper that each should pay 
the Commissioner’s costs there as well, In Mis 
ceUaneous civil case no. 03/44 the assessee lost 
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on the item of Rs. 10,835/. and succeeded only as 
regards Rs. 50i/.. In Miscellaneous civil casa 
No 8/.35 the assessee failed as regards RS. 12,373/- 
ancl succeeded as regards RS. 3 m/-. \Ve there- 
fore, direct that each of these two assessees 
should pay the Comniissionet’s costs. Counsel's 
fee RS. lOO/. in each case. 

[•17] That leaves Miscollaneous Civil Case. No. 
85/45. There, the success and failure is almost 
e(jual. The assessee lost as regards Rs. 1,799/- 
and won as regards Rs. 1,270/.. There will be 
no order as to costs in this case. 

G.B. Reference ansicered accordingly. 
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Pollock and ShevdeJJ. 

Ilazarihiland others—Appella^its v. Chou- 
dharij Halkulal and others — Respondents. 

First Appeal No. 97 of 1940, Decided on 23-9-1947, 
from deerto of 2Dd Sub-Judge, Xst Class, Jubbulpore, 
D/.29-2-1940. 

(a) Pleadings—Practice—Point not specifically 
pleaded by deicndant but fair notice ot case to be 
made by him given to plaintiff—Court would be 
disinclined to stress structure of pleadings too 
strictly. 

Wliere in a suit the defendant has not specifically 
pleaded certain point, the High Court in appeal will not 
bo inclined toistress the strucluro of the pleadings in the 
suit too strictly if fair notice of tlie case to be made out 
by tbo defendant had been given to the plaintiff: 
21 A. I. R. 1934 P. C. 130, liel on. [Para 15] 

(b) Hindu law—Widow—Co-widows in posses¬ 
sion of joint estate derived from husband can make 
absolute partition so as to extinguish right of 
survivorship inter se—Such agreement held was 
not proved. 

Two or more co-widows of a Hindu governed by the 
Benares School of the Mitaksbara, who have inherited 
the property of their husband, are entitled, by agree¬ 
ment among themselves, to make an absolute parti* 
tion of their joint estate so as to extinguish the right of 
survivorship inter se. Where there is no direct evidence 
to prove such an argeement, the agreement cannot be 
inferred from the mere fact that one of the co-widows 
has transferred her share independently and the other 
cO'wido\Y has not protested against it nor has taken 
any steps to challenge it in a Court of law during her 
lifetime; 1 A. I. R. 19U Nag. 21 and 15 A. I. R. 1923 
P. C. 2.51, liel on. [Para 16] 

(c) Hindu law —Widow—Widows cannot by any 
agreement between them affect rights of ultimate 
reversioners. 

The fact that co widows at the time of partition be* 
tween them have entered into an agreement to relinquish 
their rights of survivorship cannot affect the rights of 
tbo ultimate reversioners, because two or more widows 
cannot, by any agreement between them, affect the 
rights of the ultimate reversioners: 16 Mad. 1 (P. C.), 
Ael. on. [I'aras 18 & 19] 

(d) Hindu law—Widow—Surrender—Surrender 

by one oi two co-widows of her share in favour of 
next reversioner—Other co-widow not joining nor 
surrendering her share—Surrender is invalid. 

An alienation by a widow or other limited heir of 
the estate, inherited by her, may be validated, if it can 


be shown to be a surrender of her whole interest in the 
whole estate in favour of the nearest reversioner, if 
there be only one, ot of the whole body of reversioners, 
if there be more than one at the time of the alienation, 
and if there are two or more widows, the surrender 
must be by all of them. Where the surrender was by 
only one of tho co-widows and the other co-widow did 
not join in the act of surrender nor did she surrender 
her own share of the husband’s estate that she separate¬ 
ly held under the arrangement of the partition, the 
surrender is invalid and inoperative under Hiodnlaw. 

[Para 18] 

(e) Hindu law— Widow—Sale by widow of hus¬ 
band’s estate without legal necessity is not binding 
on next reversioner. 


A sale by a widow of property derived by her from 
her husband is not binding on the nest reversioner if it 
is without legal necessity. [Para 20] 

(I) Hindu law— Widow— One of two co-widows 
cannot prejudice rights of survivorship of other 
co-widow by alienations even though for legal 
necessity save with consent of other— Widows by 
agreement relinquishing right of survivorship in 
portion held by each other— It will not bind rever¬ 
sioner. 


One of the two co-widows cannot prejudice the rights 
of survivorship of the other, by alienation, even though 
for legal necessity, save with the consent of the other. 
The mere fact that a partition has taken place between 
them does not imply a right to prejudice the claims of 
the survivor. Even in a case where the arrangement 
between the two widows may be of such a 
that each relinquishes her right of survivorship in tbo 
portion of the estate held by the other and where an 
alienation (with or wilho'ut legal necessity and ^thoa 
the consent of the other) cannot be questioned by tn® 
other, it will bot bind the reversioner: CaU ww 
referred. IP*"**) 

(g) Evidence Act (1872), S, 115- Deed of assign¬ 
ment by Hindu widow attested by next 

and receipt of consideration scribed by 
evidence that next reversioner made 
to transferees nor that they acted o*'° 
Next reversioner is not estopped from chaUeoB*" 
assignment. . 

The main question in determining 
has been occasioned, is whether the ^ on 

caused the person to whom it has been made i 
the faith of it. The existence ofestoppeldoesnot 
on the motive, or on the knowledge of thema 
the part of the person making the representation, 
not essential that the intention of the toaflk 

declaration, actor omission has induced 
ot to abstain from acting, should have 1“®®® • 

lent, or that he should not have been 
mistake or misapprehension. Hence, ^“®^® by 
assignment by a Hindu widow has been attM ^ 
the next reversioner and the receipt of ^ 

scribed by him with knowledge of the signer 

tion, these facts would not estop the next re 
from challenging the assignment in absence ot 
that he made any representation to the 
the assignee acted on the faith of it. ^ 

(h) Evidence Act (1872), S. 115-AlieM^ 

Hindu widow—Failure of next reversion . 
lenge it during her life time will not estop 
challenging it after death of widow. ^ ^ 

Though a presumptive reversionary holf ^^eed 
to challenge an alienation at ils inception “® .. 
do 90 but is entitled to wait till the death ®*^jgiiiiy 
has affirmed his character as the nearest ^ g^gjontf 
heir. Hence the fact that a presumptive 
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has not challenged an alienation by a widow at itq in 
2 jon during her life-time will LtSp him lrom 
obaUenging u after the death of the widow. [Para 231 
Cases referred.^ 

\ 21 A. I. R. 1934 P. C. 130 : 61 

intfwt ‘ ity*(P.C.), Someshwar Dutt v. 

\ 51 : 1 A. 1. R. 1914 Nrc 21 • n 

I. C. 808. Balu Bai v. Tanu Bai. ^ 

I TmiV S- A- 399 : HI 

4 (-931 iVmotI’ Kuer. 

%^93) 16 Mad 1; 19 r. A. 184; 6Sar. 1 (P C) Sri 

i STi? A rR^ioor^r Alakajeswari’. 

™ri V. C- Ml. Appala- 
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suri V. KaDDamma. 

war! ''• P^embuda Kun- 

\ K^rV Pat. 200 : 155 

I r *• ^924 Mad. 75; 74 

9 f’93lVr”!roo« P«‘«ami Udayan. 

\Lf n? ^9 !■ A. 203 : 6 Sar. 221 (p. C ) 

R. S. Labir — for Appellants, 

V. K. Sanghi and A. L. Halve - for Re 3 Dond<.niq 
Nos. 1 to 5; and No. 6, respectively. 

Judgment.— This appeal has been filed by 
defeedante I to 4 and 0 to ii against the judg 
meat and decree of the lower Court for posset 
eion m favour of the plaintiffs. It is expedient 
to set out briefly the material facts of this case 
which are no longer in dispute, and the following 
family tree will explain the position of the persons 

daddman 

{died in 1866) 

1 


1 


<d!lt76)' r = 1- Mt. 


) 


. (d. 1872) Bira 

Jagannath 1922) 

ffiZlr *• .• ''*• “"P‘ '2- Ml. 

(d. 1884) Gomti | Muoa 

Khetsingh (d. 191I) 
(d. 1918). ' 

12 ] Daduman died possessed of certain landed 
property in 1865 leaving behind Beharilel, Mouji- 
|ftl and Madarilal, his three son^. These three 
•brothere were members of a joint Hindu family 
and owned certain joint family property in four 
Jllages. They owned two entire villages, Kan- 
thora and Bilthara, and Re. 0-5-4 share in two 
Jther villages, namely, Padariya and Piparia in 
Patan tahsil of the Jubbulpore District. 
Dhortly after thedemiseof their father Daduman 
'hey separated and partitioned the property 
^ually some time in 1866 and each of the bro- 
Jhers got a one-third share in each of the said 
jour villages. This partition, though it was ohal- 
«Dg6d by the defendants in the lower Court, is 
now admitted by their counsel who has further 
Admitted that Madarilal, the last male holder of 


the suit properly, was the separate owner of his 
shares of Re. 0 . 5.4 in Kanthora, Re. 0 . 5.4 in J3il. 
thara. Re. 0 . 1 . 9 ^ in Padaria and Re. 0-1-9^ in 
Piparia. Madarilal died in 1872 leaving two 
Widows Mt. Bira and Mt. Muna. surviving him. 
Mima died m 1911 and Bira died in 192 - 2 . 

[3] Moujila! died leaving a son by name 
Jagannath. who died in 1884. leaving behind his 

widow Mt.Rupa and son Khetsingb. This Kbet- 
singb died early in 1918 . 

[4l Beharilal died m 1870 leaving behind big 
Widow Mt. Indar and son Netram, who died in 
1884 leaving behind his widow Mt, Gomti. Mt. 

Uomti, however, remarried and thus severed 
her connexion with the family. 

[6] After the death of Madarilal his two co- 
widows lived together for a couple of years and 
as they could not pull on together ou account of 
frequent squabbles they partitioned their bus- 
band^s property in suit in equal shares some time 

partition Bira went to live 
with Behanlal's widow and son Netram, and 
Muna wont to live with Moujilal’s son Jagannath 
who was her eon born from Moujilal her former 

husband . It seems that she was first married 
to MoujiIal from whom Jagannath was born and 
that alter the death of Moujilal she remarried 
his younger brother Madarilal. After the parti, 
tion between the three brothers their respective 
shares in all the four villages were separately 
recorded in their names in the revenue registers. 

It appears that when Muna went to live with 
her son Jagannath her property was looked after 
by him, and when Bira went to live with Net. 

Tl*' Netram. 

After the death of Jagannath in 1884 bis mother 

Muna got the name of her grandson Khetsingb 

mutated in the revenue records in respect of her 

own share in all tbe four villages in 1884-85 and 

thus put Khetsingb in possession thereof as 

owner. Thereafter Muna dropped out of the 

picture altogether, and it was this Khetsingb 

who remained in possession of his grandmother’s 

estate and dealt with it as owner all along. By 

a sale-deed dated 11-1-1905 (Exs. 2, D.2) Kbet- 

Singh parted with a four-anna share in Kanthora 

and a four-anna share in Bilthara in favour of 

Madho Patel and others. He also made a mort. 

gage of bis four-anna share in Kanthora in favour 

of this Madho Patel and others, who later on 

obtained a final decree for foreclosure in civil 

^“1^0 ®®P-1907 in the Court 

of tte Sulwrdinate Judge, Jubbulpore. After the 

death of Madho Patel his successors Hazarilal 
and others by a sale-deed dated 13th Jan. 1916 
(Exs. 2 , D-i) sold an eight anna share in Kanthora 
and four-anna share in Bilthara for Rs. 9ioo to 
Kunwarman Malguzar (tbe father of defendants i 
to 8). After tbe death of Kunwarman hia sons, 
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the present defendants 1 to 3, camo into posses, 
sion of the said properly. 

[0] Khetsingb, who was the grandson of 
Moujilal, already owned shares of Re. 0 5-4 in 
Kanthcrfi and Re. 0-5-4 in Bilthara in his own 
right, which two ehares his grandfather Moiijilal 
had obtained at the first partition in 1SG6. By 
virtue of the irniisfer and nintations effected in 
his favour (Kbetsingh) by Muna, he got an ad¬ 
ditional share of Re. 0-2-8 in each of these two 
villages, with the result that became to own an 
eight anna share in Kanthora and an eight-anna 
share in Bilthara. Subsequently Kbetsingh trans. 
ferred in 190G the remaining four-anna share in 
Bilthara to one Pnrahlal, an infant son of Goti- 
ram, who sold it to Babulal Guzar and other’s, 
who in their turn transferred it to Mohanlal Mal- 
giizar (defendant 4), who is now in possession of 
the said four-amia share in Bilthara. Kbetsingh 
also owned a Re. 0-l-9i- share in Padariyn and 
Piparia in bis own right, as bis share of the 
patrimony, and when he got the additional share 
of his grandmother Muna by virtue of the trans- 
fer and mutations, his share in each of these two 
villages became Ro. 0-2-8. Both these shares were 
sold by Kbetsingh and his mother Rnpa by a 
sale-deed dated 17 3-1897 to Todac and Rupshah 
Kalars, who sold them to Dasbadin Pande and 
others (predecessors-in-title of defendants 8 to 
II) on 2-7-1921, and now defendants 8 to 11 are 
in possession thereof. Thus Kbetsingh, by these 
various transactions, disposed of not only bis 
own share of the patrimony, in the four villages, 
but also transferred his grandmother’s shares 
(which bo had obtained by the transfer and 
mutations in 1884-85). 

[7] On 2G U-1S97 Biva granted a mortgage of 
her Re. 0-2.8 share in Kanthora and Re. 0-2-8 
share in Bilthara (which wore allotted to her at 
the partition in 1874 with her co widow Muna) 
for Rs. 1250 in favour of the two brothers Ram- 
lal and Shamlal (predecessors of defendants 5 to 
7), whose sons, on the strength of this mortgage, 
obtained a final decree for foreclosure against 
Bira, and are now in possession of the hypothe¬ 
cated estate. 

[8] After the death of Netram his property 
was inherited by bis wddow Mt. Gomti, and in 
order to pay off the debts of her husband, she 
mortgaged her property with Patel Durag Singh 
and Tbakurdas on 19-7-1886 (Ex. 8, D- 27). By 
that time she had apparently remarried. In that 
instrument the name of Bira (Madarilal’s widow) 
was included as a co.mortgagee. In order to pay 
off this mortgage of 1866 and certain other debts 
of Netram, a fresh mortgage-deed (Ex. 8, D-3) 
dated 27-1-1S94, was executed by these two 
ladies and Mt. Indar widow of Bebarilal, in 
favour of Bhawani, Todar and Rupshab, who 


later on assigned their mortgagee rights to de.- 
fendant 6 and bis father by a deed of transfer 
dated 19-G 1909 (Ex. 8, D-2). On 7-7-1920 Gomfi 
and Bira sold a Re. 0-2-8 share in Piparia and a 
Re. 0.2-8 in Padaria by a sale-deed (Ex.8, D-M) 
to defendants 8 to 11 , who are now in possesion 
thereof. 

[9] The plaintiffs challenged all these aliena- 
tions on the ground that they were the next im¬ 
mediate reversioners of Madarilal and that they 
were not bound by those alienations, which were 
effected by the two ladies Muna and Bira with, 
out any legal necessity. Mr. E. S. Dabir who 
appeared for the appellants did not dispute the 
relationship of the plaintiffs and also did not 
question their status as immediate next rever¬ 
sioners in this appeal. In fact his main groond 
of attack W’as that at the time when the two 


ladies effected a partition in 1874, they had en¬ 
tered into an agreement to relinquish their righto 
of survivorship so that after the partition they 
bad had no concern with each other and that 
they could act and did act independently of each 
other in all their subsequent dealings, with te. 
ference to their respective shares. The 
points on which the learned advocate on behol 
of the appellants addressed his argumente may 

be summarised as under. , 

[10) In the first place it was said that 
mutations of Mima’s shares in the four vi Ijft 
which were based upon a transfer, amonnW 
a valid surrender of a widow’s estate by 

in favour of the next reversioner Kbetsingh, w 

consequently acquired the said shares as 
under Hindu law. It is not disputed 
Kbetsingh was the immediate next ^ 

to Muna and her co-widow Bira, and it 
also be disputed that the mutations were ® 
in respect of Muna’s share in all 
lages. It Is satisfactorily proved by the 
ments Exs. 1 D-3 and 2 D.3 (to be fo°°“ 
at pp. 224 and 236 of Part II of the j^jj, 
that mutations in respect of Muna s 
Kanthora were made in the name of net 
son, on the basis of the transfer. It ““i 
fore, been rightly held by the learned ^ 
the Court below that Muna had ^ 

half share in favour of her grandson, bn 

in holding that the net of surrender wM ^ 

only to two villages, namely, KeoJ [g 
Bilthara, It is admitted by the p ^ 
para, 4 of their plaint that of 

mutations effected in his ^ 

Muna’s entire property, and it . 
suggested by them anywhere brf* 

that the other two villages remained ^ ^ 
Having regard to the clear 00 ^ 

plaintiffs and the documentary ^ g pA 
cord, consisting of Exs. 1, D-li ^ 
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we have no hesitation to hold that the surrender 
jpart from its legal effect, by Muna in favour ot 
Khetsingh, who was then admittedly the nevt 

™ n ““ '“‘erest 

ID all the four villages* 

argument advanced 
for the appellants was that tbe surrender was 

^ surrender of a widows estate 
under Hindu law, on the ground that the two 

widows had, at the time of their partition in 
1874 relinquished their rights of survivorship 
and there was no prejudice likely to be caused 
to Biras right of survivorship, which she had 
already given up at the time of the partition, 
ihis surrender, even though it was made by 
Muna alone, was valid in law and that it did 
acMlerate the reversionary interest of Khetsingh. 
at least to the extent of that part of the widow’s 
estate that Mima possessed in her own right. 

[ 12 ] The main point for determination, there¬ 
fore, IS whether the two ladies had agreed to 
relinquish their rights of survivorship at the time 
of their partition in 1874. But before we con¬ 
sider this point we think it is desirable to exa. 

mine the pleadings of the different sets of tbe 
defendants in this case. 

[13] The main defence set out by tbe first 
three defendants and defendants 8 to ii in the 
Court below was that there was no disruption of 
the coparcenary, that there was no partition 
Mween the propositus Madarilal and his two 
brothers m 186G, and that after the death of 
Madarilal, the two branches had succeeded to 
his share by survivorship: whereas tbe defence 
put forward by defendants 4 to 7 in the Court 
below was that there was a partition in 18CC and 
that Madarilal died as a separate owner of tbe 
auit property. It was only defendants l to 3 
who put forward an alternative plea that when 
the two ladies Bira and Muna effected a parti, 
tion of their spouse’s estate in 1874 . they agreed 
to relinquish the rights of survivorship. It is 
jery significant to note that this alternative de. 
lence of defepdants l to 3 was not adopted 
by the other defendants. In tbe appeal before 
j«, however, tbe learned counsel for tbe appel. 
lants has accepted the findings of the lower Court 
about the partition of the three brothers and has 
also adopted the alternative defence of defen. 

ih^ ^ ^ rolinquishment of 

rights of survivorship between the two 
widows at the time of their partition. It is quite 
pparent that, barring defendants 1 to 3 , this 
piea IS a new plea on their part and that it is an 
afterthought. We think that in these circum. 
J^tonoes this plea will have to.be strictly scruti. 

, tl4] It is admitted by Mr. Dabic, that there 
w no direct evidence, oral or documentary, to 


H.azarilal v. Halkulal 


Nagpur 2:50 


prove that there was an agreement between the 
t^o widows to relinquish their rights of survivor¬ 
ship at the time of their partition. It is how. 
ever, contended by the learned advocate that 
there was nn agreement in that behalf, which 
can be inferred from fbeir subsequent course of 
conduct and the manner in which each of tbe 
two ladies dealt with her own share as owner 
independently of the other. 

[15] It is contended by the learned counsel 
appearing on behalf of the respondents that the 
alleged agreement was not specifically pleaded 
by the first three defendants. We think that 
there is much force in this contention, inasmuch 
as the plea that was put forward by the fir^t 
three defendants about the alleged agreement is 
vague. That plea is: 

“Tb'it ftssuming tbough not admitting that both 
Mt. Munai and .Mt. 13ira inherited widow’s enato from 
their husband and partitioned the same half and half 
fts admitted by tbe plaintiffs in pm 3 of tlio plaint 

with full power on caeb other io deal 

With their shares as they liktd/^ 

It is argued by Mr. Dabir, appearing in support 
Of this appeal, that the agreement about relin- 
quishment of the right of survivorship fs implicit 
m this plea, inasmuch as the two ladies under 
the partition had agreed to confer full power on 
each other to deal with their respective shares 
as they liked. Tbe issue with which we are con- 
cernod is issue 12 . It runs thus; 

“ Whfthcr the two widows inherited Midarilal’s 
share separately held by him and later partiiioned it 

plaintfis^ themselves as alleged by the 

It i3 obvious that the lower Court did not frame 

any specific issue on tbe alleged agreement, for 
the simple reason that tbe agreement was not 
specifically pleaded, but it is rather curious to 
notice that tbe finding that was recorded by it 
was that there was a partition between the two 
widows, but it was not a partition, conferring 
on each, full power to deal with her share as she 
liked, so as to affect the surviving co-widow's 
right of survivorship or the right of the rover, 
eionary heirs. In these circumstances we are not 
inclined to stress the structure of tbe pleadings 
in this suit too strictly, as we think that fair 
notice of the case to be made out by the first 
three defendants had been given to the plaintiffs; 
vide 9 Luck. 178^ at p. 184. 

[16] It has been held in 10 N. L. R. 51, * that 
two or more co-widows of a Hindu, governed by 
the Benares School of the Mitaksbara, who have! 
inherited tbe property of their husband, are enti- 
tied, by agreement among themselves, to make 
an absolute partition of their own joint estate 
^ Mtioguish the right of survivorship 
inter se. Therefore the question that falls for 
consideration is whether there was such an im- 
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plied agreemeot between the two ladies at tho 
jtime of their partition. Mr. Dabir has conceded, 
■as we have already observed, that there is no 
'direct evidence to prove any express agreement, 
'and all that has been urged by him is that such 
an agreement should be inferred from the 
manner in w'hich they effected various dea. 
ilings, independently of each other. It is argued 
that when Mima surrendered her own estate in 
favour of her grandson Khetsingb, who was the 
next reversioner, in lS8i-S5, there was no protest 
from her co-widow Bira; nor did Bira take any 
steps to challenge it in a Court of law during 
her life-time. Even after the death of Muna in 
1911, Bira did not repudiate the said surrender 
although she had priyna facie succeeded to 
Muna’s share by survivorship. It is argued that 
the whole course of conduct on the part of the 
two ladies amounts to a complete acquiescence 
in the separate dealings of each other and raises 
a strong inference that there was an agreement 
between tho two widows at the time of their 
partition to relinquish their right of survivorship. 
Tho observations of the Chief Court of Oudh 
which have been quoted with approval by their 
Lordships of the Privy Council in A. I. R. 1923 
P. C. 251^ at P. 253 are a complete answer to 
the arguments of tho learned counsel for the 
appellants. These observations are: 

" The mojt tint this evidence can eitablish is that 
I’nirao Kunwar and Gaya Kunwar each acted indepen¬ 
dently of one another in making transfers. Each asser¬ 
ted a right, which was cot possessed to deal absolutely 
with the property in her separate possession .... The 
circumstance that neither objected to a transfer made 
by the other cannot in our opinion be'eonstrued to 
mean more than that neither objected to the other 
making a transfer, provided that transfer did not aSect 
her own interests in the event of her succeeding to the 

estate by survivorship.We find an absolute ab- 

seuce of evidence which would justify us in drawing a 
conclusion that Gaya Kuowar couseuted to the transfers 
in question.” 

The finding of the High Court that no consent 
on the part of one of the co-widows to the trans. 
action of the other was given was consequently 
.upheld by their Lordships of the Privy Council. 
[We, therefore, hold that the defendants have 
'failed to prove that there was any agreement, 
either express or implied, between Muna and 
iBira, at the time of their partition in 1874 to re¬ 
linquish their right of survivorship. 

[17] We also hold that Bira did not give her 
consent, either express or implied, to the act of 
surrender by Muna in favour of Khetsingb and 
that it did not accelerate his reversionary inte- 
rest. 

[18] Even assuming that the two widows had 
entered into an agreement to relinquish their 
rights of survivorship, at the time of their parti, 
tion, it is beyond question that that fact cannot 


affect the rights of the plaintiffs. It has been laid 
down by their lordships of the Privy Counoil in 
16 Mad. that two or more widows cannot, by 
any agreement between them, affect the rights d 
the ultimate reversioners. It is contended by ^ 
learned counsel for the respondents that the alle¬ 
ged surrender by Muna in respect of her entin 
share of the widow’s estate in favour of the next 
reversioner namely, Khetsing, was not a valij 
surrender, under Hindu law, inasmuch as it was 


not of the whole estate. It is argued that ai 
alienation by a widow or other limited heir oi 
the estate, inherited by her, may be validated, 
if it can be shown to be a surrender of berwbole 
interest in the whole estate ip favour of the 
nearest reversioner, if there be only one, or ol 
the whole body of reversioners, if there be more 
than one at the time of the alienation, and that 
if there are two or more widows, the surrender 
must be by all of them; vide Mulla’a Principle 
of Hindu Law, Edn. 10 th, pars. 197, 

212 and 213. In this case the surrender was by 
only one of the co-widows, namely Muna, and, 
Bira — the other co-widow — did not join.in 
the act of surrender nor did she surrender her 
own share of the husband’s estate that she eei* 
rately held under the arrangement of the pnrb' 
tion. Consequently, there being no surrender ^ 
the two widows, acting together, of the wbw 
estate that they had inherited from their husband 
Madarilal, the surrender was invalid and inop** 
ative under Hindu law and it could not 
rate the reversionary interest of Khetsing 
convey to him any title in respect of Mb** 
property. ., 

[19] Mr. Dabir in support of the appflw “I 
to justify this surrender as valid, only W 
ground that the two co-widows had 
relinquish their rights of survivorship, 
have already held that the said 
not been proved in the case, we do 'Hoi w* 
that the question of the validity of 
directly arises in this case. The 
validity of surrender by one of the two ^ 
in respect of her entire share of the w 
estate, that she has obtained at a 
tween her and the other widow, 
agreement relinquishing the right of 
does not, therefore, fall to be considered lO ^ 
case. It is a question of purely academi® in ^ 
and we therefore refrain from giving ^ 

sion on the point. We are not so rnueb 0 
with the transfers that were made 
time by Khetsingb, in respect of his gran 
Muna's shares in the four villages, ^ ^ 
acquired under the surrender in 1885, 
simple reason that according to the ap^^ 
the validity of these transfers 
upon the existence of an agreement to w 
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the rights of survivorship at the time of the parti- 
tion between the two co-w^idows. In view of our 
finding that the said agreement is not proved 
the contention of the appellants about the vali- 
aity of the surrender falls to the ground. The 
surrender could not prejudice the rights of 
^rvivorship of Bira, as found by the learned 
Judge of the lower Court, We go a step further 
and hold that, even if there bad been an agree, 
ment between the two co-widows to relinquish 
the rights of survivorship, that could not vali- 
date the surrender and make it binding upon the 
plaintiffs, as we have already observed that two 
w more widows cannot by any agreement be- 
tween them afltecfcthe rights of the ultimate revet- 
Isioners. We, therefore, agree with the lower Court 
in holding that Khetsingh had no right to trans¬ 
fer Muna’s property, that the plaintiffs are not 
bound by his transfers, and that the decree of 
the learned 2nd Subordinate Judge, First Class 
in plaintiffs’ favour for possession of Muna’s 
property is correct. 

[ 20 ] Next we turn to the alienations made by 
Bira in respect of her own share in the estate 
^at she had obtained at the partition in i 87 -i. 
She joined in the execution of two mortgages 
dated 19-7-1884 and 27.1-1894 respectively alon*^ 
with Indar {Beharilal’s widow) and Gomti (ex° 
widow of Netram) for payment of debts which 
Netram owed to creditors. The mortgagee rights 
under the latter mortgage, viz., of 27 . 1 - 1894 , 
were transferred by the mortgagees, Todar Kalar 
and others to defendant 8 and his father by a 
transfer dated 19-6-1909 (ex. 8 D-Q). Later on. the 
ex-widow (3omti and Bira executed a sale-deed 
on 7-7-1920 in favour of defendants 8 and 9 and 
others, in order to pay off Netram’s debt (Ex. 8 
D-ie). The learned Judge in the Court below has 
found that the debts of Netram, for payment of 
which these alienations were made, were not 
binding on the estate of Modarilal, in the hands 
of ha widow Bira and that there was no need 
for her to them. In out view the learned 
Judp in the Court below has rightly held that 
m the absence of any legal necessity for Bira to 
sell her interest in the two villages, Padariyaand 
Fipriya, the transaction of sale was not binding 
upon the plaintiffs and that they were entitled to 
wover possession of Bira’s shares in the two 
vUlages from the defendants. The second aliens- 
tiOD. which Bira made, was the mortgage of 
26-11-1897, on the basis of which Ramlal Sham, 
lai obtained the foreclosure decree against her. 

evidence on record to show 
who was then the next reversioner, 
had consented to this mortgage, but it was found 
y the lower Court, on the evidence on record, 
that the said mortgage was executed by Bira for 
legal necessity. This finding has not been chal- 
1948 N/81 & 82 


lenged by the learned counsel for tbo respondents 
on the facts, but it is contended by him that, at- 
though the mortgage was for legal necessity, kll 
tbo mortgage, or the foreclosure decreo based 
thereon, is not binding upon the plaintiffs, iiias- 
much as it was effected by Bira without the con- 
currence of her co-widow Muna. It is argued 
that the two ladies could partition tho property 
so that each might separately enjoy the usufruct. 
Itis not disputed that, if they had acted together, 
they could have alienated tho corpus of the estate 
for debts contracted for legal necessity, but it is 
contended that one of them could not prejudico 
the rights of survivorship of tbo other, by aliena- 
tions, even though for legal necessity, save with 
tbo consent of the other. The mere fact that a 
partition has taken place between them does not 
imply a right to prejudice the claims of the sur- 
vivor: vide IG iiad. i«; a. i. r. 192 c Mad. 0® and 
A.i. R. 1912 ALL. 365.® Even in a case where the 
arrangement between the two widows may be of 
such a character that each relinquishes her right 
of survivorship in the portion of the estate held 
by the other and where an alienation (with or 
without legal necessity and without the consent 
of the other) cannot be questioned by the other, 
it will not bind the reversioner: vide 14 pat. 5i8,^ 
45 M. L. J. 1® and A. I. R. 1923 P. C. 251.^ We, 
therefore, agree with tho lower Court in holding 
that the plaintiffs are neither bound by the rnort” 
gage nor by tho foreclosure decree thereon and 
that the lower Court was justified in decreeing 
the claim of the plaintiff for possession in res- 
pect of this property. 

C 21 ] The only point that now remains to be 
considered is whether plaintiff 1 is estopped from 
challenging the sale-deed dated 7 . 7.1920 (ex. 8 
D. 18 ), executed by Bira and Gomti. This sale- 
deed was executed in favour of the predecessors 
of defendants 8 to li, and so far as this transac- 
tioD is concerned, there is absolutely ^thing on 
record to show that plaintiff l had any concern 
with it. At the time of this transaction, Khetsingh 
was already dead, and the first two plaintiffs 
were admittedly the next reversioners. The trans. 
forees did approach plaintiff 2 and obtained his 
consent to the transaction in writing, and the 
lower Court has rightly held that so far as 
plaintiff 2 is concerned, he is estopped from chal- 
lenging this transaction. In view of the fact that 
plaintiff 2*8 consent to the transaction was speci. 
fically asked for and obtained in writing, it is 
not improbable that the transferees approached 
plaintiff 1 also to obtain his consent, and it is, 
therefore, very significant that the transferees 
did not obtain bis consent in writing, nor is there 
anything on record to show, as we have already 
observed, that plaintiff l assented to this transac. 
tion; but it is argued that the plaintiffs had had 
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knowledge of the previous transaction, which 
ultimately led to the execution of the sale dated 
7 -7-1020. For the appellants it has been conten¬ 
ded by Mr. Dabir that plaintiff 1 attested the deed 
of assignment {Ex. 8 D.2), dated 19-G-1909 and 
has expressly mentioned in his attestation clause 
that bo attested the document after reading the 
deed. This deed of assignment comprises three 
mortgages, viz., (l) executed by plaintiff 1 and 
others dated 25-7-1892, (2) another mortgage by 
Gomti, Indar and Bica dated 27-1-1594 and {3} by 
plaintiff 1 and others dated lG-4-ih97. The two 
mortgages executed by plaintiff l and others have 
no concern whatsoever with the mortgage execu. 
ted jointly by the three ladies, viz., Gomti, Indar 
and Bira, all the three being distinctly separate 
transactions. It is argued that inamuch as this 
deed of assignment relates to the mortgage by 
Bira and others and inasmuch as the deed of 
assignment was attested by plaintiff l after read- 
ing the instrument, it should be presumed that 
ho consented to the valid and binding nature of 
the mortgage by Bira in 1804. In any case this 
is not a case of mere attestation by plaintiff 1 
bub a case of attestation, coupled with knowledge 
of tbo previous alienation by Bira, We think that 
plaintiff 1 Halkulal must have been asked to 
attest this deed of assignment by Todar, in favour 
of Pandit Thakur Prasad, because it comprised 
two mortgages executed by him, and the only 
reasonable inference that we can draw from 
his attestation is that be did not want to chal- 
lenge the deed of assignment, in respect of bis 
own mortgages. 

[ 22 ] The other circumstance on which Mr. 
Dabir has relied in support of his plea of estop, 
pel is that plaintiff l scribed the receipt 
(Ex. 8 D-4), dated 26th June 1918, that was 
executed by Bira and Gomti in favour of Todar 
relating to a dispute about the payment of 
Es. 150. Plaintiff l also scribed the aigna. 
ture clauses of Bira and the ex-widow. It is, 
therefore, argued that he was aware of the 
previous mortgage that was executed by Bira 
and Gomti in favour of Todar and others, to 
clear off the debts of Netrara and inasmuch as 
the receipt related to a dispute about a part of 
the consideration of the said mortgage, plain* 
tiff 1 should be presumed to have accepted 
the validity and the binding nature of the 
mortgage of 1894 (Ex. 8 0 3). In our opinion 
mere knowledge of a previous transaction is 
neither here nor there, in the absence of any 
evidence of representation by plaintiff i to 
the predecessors of defendants 8 to 11 . It is 
conceded that there is no other evidence in the 
case to support the plea of estoppel, beyond 
the fact that plainitff l attested the deed of 
assignment and scribed the receipt. It is futile 


to contend that the plea of estoppel can be sos. 
tained on such flimsy grounds. Their Lordships 
of the Privy Council have laid down in 20 cal. 
296® that: 

*‘tbe main question, in determining vhether estop 
pel has been occasioned, U whether the leprecesUtioD 
has caused the person to whom it bos been made to 
act on the faith of it. The existence of estoppel doesnot 
depend on the motive, or on the knowledge of tbe 
matter on the part of the person making the represen¬ 
tation. It is not essential that tbe intention of tbe^ 
person whose declaration, act or omission bos iodneed] 
another to act, or to abstain from acting, should have| 
been fraudulent, or that be should not have been soder* 
a mistake, or misapprehension." 

In the absence of any evidence on record ihat| 
plaintiff 1 bad made any representation and 
that tbe transferees bad acted on tbe faith of it, 
in buying the property, under the eaMeed 
dated 7ih July 1920, it is ridieolous to contend 
that tbe plea of estoppel is tenable in law. 

[23] It should be borne in mind that, neither 
in 1909 nor in 1918, plaintiff 1, though a pre* 
eumptive reversionary heir, was not entitled 
to claim possession of tbe property, for tbe sim* 
pie reason that Bira was then alive and no in¬ 
heritance had opened out. In 42 Mad. 533 '® at p. 
538 their Lordships of the Privy Council have 
observed thus: 

"But it is well settled that though he whoW* 
termed a presumptive reversionary heir has a 
challenge an alienation at its inception, be nw nn , 
so, but is entitled to wait till the death of the w®! 
has affirmed his character, & character which 
that dale might be defeated by birth or by adoption. 

It cannot be disputed that either atthotitM*^ 
the date of assignment in 1909 or at the 
of the receipt in 1918 , plaintiff I’a charac 
as the nearest reversionary heir was not a® . 
ed, Bira being alive, and that he 
to be estopped, merely because he did ® ’ 


lenge the alienation at its inception or 


merelfl 


because be attestsd the deed of sssigDffieJit®* 
ed the receipt with knowledge of the pf^ 

transaction. The transaction was good and v 

as long as Bira was alive and she was Q 
competent to enter into it in any 
liked. In these circumstances, the 
have been urged before us by Mr. Dabir iB 
port of. the plea of estoppel are devoid o 
substance. . ^ 

[24] For the above reasons we affirin a 
cree of the lower Court and dismiss this ap 
with costs- _ , 

D.s. Appeal 
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Him Baksiv. Sheolal Dinaji (Hidayatnllah J.) Nagpur 213 


A. I. R, (3S) 1948 Nagpur 243 [0 N. 79.] 

Hidayatullah j. 
SiUuBansi—Cojnplainant^Applicant v. 

oneolal Dinaji and anoihtr^AcQUied^lJon. 
applicants. 

CrimiMlRcvn. No. 571 of 1946. Decided on 12-3-1947 

1946 BalagLat,D/-22-7- 

(aj Criminal P C. (1898). S. 161 _ Answers to 

SiaTI?"! 161 during investigation, whe- 

therabsolutelyprjvileged-Penal Code (I860), S. 500. 

There is no absolute privilege in respect of the state¬ 
ments a vv.tness is compelled to make from the witness- 

incor* 

grated tn Indian Statute Law. The privilege is a quali¬ 
fied one : 24 A. l. R. 1937 Nag. m^Foll. ^ [Par^] 

Sub-section (2) of S, 161. Criminal P. C.. allows a 
jntness to refuse to answer questions which expose him 

fallnwftlT® -f""® penally or forfeiture. U 
S u “■ compelled to answer ques- 

tiOM which would expose himtoacharge of defamation. 
11 ho answers questions, the witness can only avoid a 
charge of defamation if he succeeds in brincinc his 
answers under the exceptions mentioned in S. 499 

Q essential difference between 

S. 132. Evidence Act and S. 16 l (2), Criminal P. C. If 

SVh “isome privilege 
but the atter does not. Seoiioo 161 (2). Criminal P C 

does not go further than S. 132 of tbc-Evidence Act’ 
Answers given to questions under S. 161. Criminal P.C. 
1^S°^ are therefore not absolutely privi- 

Annotaiion:- ('46-Com.} Cr. P. C., 

(b) Criminal P. C. (1898). S. 439 - Acquittal - 
Power to interfere in revision. 

The High Court has the power to interfere in revision 
with acquittals in which by reason of a gross error of 
law or of procedure there has been a failure of justice. 
Ce. Revn. No. I of 1944, Foil. [l4ra 6] 

Annotation:- (■46-Com.) Cr. P. C., S. 439, N. 12. 
Cases referred:— 

1 . (‘87) I. L. R. (1937) Nag. 425 : 2-1 A.I.R. 1937 Nag 
: 169 I. C. 429 : 38 Cr. L. J. 775. Cbbotelal ?. 
Pbulchand. 


2 . 

3. 

4 . 


i 93) 16 Mad. 235, Queen-Empress v. Govinda Pillai. 

Manjaya v. Shesha Shetti. 

lia/^ lo m Ramaswami Muda- 

5. Cri Revn. No. 1 of 1944. Jhadoo v. Eapu. 

T. V. Jakaldar — for Applicant, 
ca^s ^ ^adhye — for Non-appli- 

Order.— This is an application for revision 
of the judgment of Mr. S. C. Rai, Additional 
cessions Judge, Balagbat, in criminal Appeal no. 

126 of 1946 decided on 22 - 7 . 1946 . 

[2] The two non-applicants, Sheolal and Jagat. 
rai were convicted under s. 600, Penal Code 

and 8entenc€dtopayfinesofR8.ioo.o.Oand es’ 

60-0.0 respectively. It was aUeged against them 
that during the investigation of an offence rela. 
tmg to a foetus found in a field the accused 
made a statement imputing illegitimate pregn- 
ancy and miscarriage o.r abortion to the appli. 
cant 3 unmarried sister Mim Kari. 

Is] In the appeal before the lower Court, it 


was urged that the statement was not made and 
if it was it was privileged because s. IGI (2), 
Criminal P. C. compels a witness to answer all 
questions relating to an offence. The lower appel. 
late Court held that there was such privilege and 
that the accused wero entitled to an acquittal. 

[4] In tiiis revision it is urged that this is a 
wrong statement of the law and that there has 
been a miseavriago of justice and that the acquit, 
tal deserves to be set aside and tho case reman- 
ded for a rehearing of the aiipeal 
_ [5] Li connexion with s. 132 . Evidence Act, 
ft has been held by almost all the Coiirls in 
India that there is no absolute privilege in res^ 
pect of the statements a witness is compelled to 
make from the witness-box and that tho rule of 
English law has not been incorporated in Indian 
btatute Law. See i. l. r. (i937) Nag. 4-25’ 
by which I am bound and also tbe rulings cited 
therein. The weight of authority is definitely in 
favour of a qualified privilege. In ic Mad 235- 
andll Mad 477^ this rule of English Law was 
extended to statements mado to the police under 
S. IGl, Criminal P, C. In my opinion sub. 
section (2) itself allows a witne.s3 to refuse to 
answer questions which expose him toaciiminal 
charge or to a penalty or forfeiture. It follows 
that a witness is not compelled to answer ques. 
tions which would expose him to a charge of 
defamation. If ho answers questions the witness 
can only avoid a charge of defamation if he 
succeeds in bringing his answers under the excep¬ 
tions mentioned in 8.499, 

[G] The earlier Madras cases must be deemed 
to have been modified by the later cases of that 
Court m connexion with S. 132. Evidence Act, 
though 1938-1 M. L. J. 810* seem to follow tho 
earlier decisions. There is no essential differ- 
ence between s. 132 , Evidence Act, and S.iGi (2), 
Criminal P. C. If anything tho proviso to tho 
former gives some privilege which tbc authorities 

Cited above hold not to be absolute, bub tl^e lat. 
ter does not, It is difficult to read S, 161 (2} as 
going further than 8 . 132 , Evidence Act. In my 
opinion, therefore, the law was incorrectly stated 
by the lower appellate Court. The acquittal, 
therefore, deserves to be set aside and the appeal 
remanded to the lower appellate Court for dis. 
posal according to law. In ordering so I res. 
pectfuUy follow the precedent of Grille J. (now 
C. J.) in cri. Revn. No. 1 of 1944 .® I hold that 
this Court has the power to interfere in revision 
with acquittals in which by reason of a gross error 
of law or of procedure there has been a failure of 
justice. I accordingly set aside the acquittal and 
remand the appeal for a rehearing and disposal 
according to law. 

Application allowed. 
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A, I, E. (35) 1948 Nagpur 244 [C. N. 60.] 

Pollock J. 

Emperor v. Birdichand Chunnilal — Ac. 

cuscd — Eon.applicant. 

Criminal Rcvu. No. -Ij ot 1947, Decided on 
24-9'1947. from order of AdJl. Sessions Judge, 
13iiUlaaa,D/-20-12-19l0. 

Criminal P. C. (1898), S. 195(1) (b) — False 
complaint to police of ollence under S. 392, Penal 
Code — Police officer reporting it to Magistrate 
under S. 173, Criminal P. C.— Subsequently under 
orders of superior police officer he filing complaint 
under S, 211, Penal Code— S. 195 (1) (b) is no bar 
to prosecution oi case. 

One B made a complaint to the Station House 
Officer oi an oflence under S. 1>92, Penal Code. The 
Station House Officer after investigation came to the 
conclusion tliat the information was false and reported 
this to the Additional District Magistrate under S. 173, 
Criminal P. C. Subsequently under theorders of a supe¬ 
rior polic'.' officer he died a complaint against B under 

S. 211, Penal Code. It was objected that the Court had 
no jurisdiction to try the case in the absence of a com¬ 
plaint by the Additional District Magistrate: 

Held, that the mere fact that a report was made 
under S. 173, Criminal P. C, did not mean that there 
were any proceedings in a Court. As there were no pro¬ 
ceedings in any Court, S. 19-3 (1) (b) was no bar to the 
prosecution of the case : Case law referred. 

[Para 2 and 4] 

Annotation.— {‘46 Com.) Cr. P. C., S. 195 N. 8 & 9. 
Cases referred 

1 . (’36) 23 A. I. R. 1936 Lab. 238:161 1.C. 233 : 37 Cr. 
L. J. 426, Ghulam Rasul v. Emperor. 

2. (’41) 28 A. I. R. 1941 Lab, 216 : 19-5 I. C. 102: 42 
Cr. L. J, 667, Shah Mahomad v. Emperor. 

3. (’43)30 A.I.R. 19i3'Lah. 31:I.L,R.(1942) Lab. 675 : 
204 1. C. 572 : 44 Cr.L J. 305, Nota Ram v. Emperor. 

4. ('41) 28 A. I. R. 1941 Bom. 294 : 196 I. C. 104 : 42 
Cr. L, J. 814, J. D. Bovwalla v. Sorab Ruatamji. 

5. (’46) 33 A. I. B. 1946 Bom. 7 : I. L. R. {1945)Bom. 
1056'.223 I. C. 35 : 47 Cr. L. J. 321, Bajaji -Appaii 
V. Emperor. 

6 . (’35) 22 A. I. R. 1935 Nag. 69, Local Government 
V. Mt. Guji. 

7. (’27) 23 N. L. R. 136 : 15 A.I.R. 1928 Nag. 17 : 105 
I. C. 454 1 28 Cr. L. J 934, Bholu v, Punjaji. 

8 . (’39) I.L.B. (1939) Kar. 388 : 26 A. I. R. 1939 Sind 
65 :180 1. C. 650 : 40 Cr. L. J. 461, Mt. Raji v. Alla- 
uddin M. Samo. 

W. B. Pendharlcar, Addl. Govt. Pleader — for the 
Crown. 

K. V. Tavibcy —for Non-applicant. 

Order.—Birdichand made a complaint to the 
Station House Officer, Borakhedi, that two per. 
sons had taken Rg. 9 from him by putting him 
in fear, and the Station House Officer registered 
an offence under s. 392, Penal Code and in¬ 
vestigated it. He came to the conclusion that 
the information was false and reported this to 
the Additional District Magistrate, Buldana, as 
required by 8. 173, Criminal P. 0. Subse- 
quently under the orders of a superior police 
officer he filed a complaint against Birdichand 
under s. 211 , Penal Code. It was objected 
that the Court had no jurisdiction to try the 
case in the absence of a complaint by the Addi¬ 


tional District Magistrate, but that objection 
was overruled. The learned Additional Sessions 
Judge has reported the case with the recommen¬ 
dation that the proceedings should be quashed. 

[2] Section 195 (l) (b), Criminal P. 0. for¬ 
bids a Court to take cognizance of an offence 
under S. 211 , Penal Code when such offence ia 
alleged to have been committed in or in relation 
to any proceeding in any Court except on the 
complaint in writing of such Court or of some 
other Court to which such Court is subordinate. 
Here there never were any proceedings in any 
Court, and s. 195 (1) (b), in my opinion, is nol 
bar to the present case. The mere fact tbataj 
report was made under S. 173, Criminal P. 0., 
does not mean that there were any proceed 
ingsin a Court. 

[3] The learned Additional Sessions 

hag referred to several oases in support of his 
view that the proceedings should ^ quashed, 
The decision in A. i. R. 1936 Lab. 238 ^ does 
support him, though I cannot agree with the 
view there expressed that the words in s. 195 
(i) (b) ‘in relation to any proceedings in ^ 
Court’ apply if there was merely an intention 
that there should in consequence of the 
to the police be a trial in a criminal Ooarl 
That decision was referred to, apparently with 
approval, in A. l. R. 1941 Lah. 216.* batinth*^ 
case a complaint was made to a MagisWs 
after the report had been made to the poliW “ 
was held that there could be no complaint und® 
S. 182 , Penal Code as the case fell witlun ** 
purview of s. 211 , Penal Code, and that 
plaint by the Magistrate was required. 
decision, however, was overruled in ^ 

1943 Lab. 31,* where it was held that a 
could be launched under S. 182, Penal Coda^ 
such circumstances, even if there was a 
quent false complaint to a Magistrate amonnwe 
to an offence under S. 211, Penal Code. 

[4] In A. I. R. 1941 Bom. 294*th0 

discharged by a Magistrate, and in ^ « 

Bom. 7,® there was a complaint to a 
those decisions are not in point. In A. ^ 
Nag. 69®, the complaint was 
Sub-Inspector of Police under S. 2 Ui 
against a person who had, it was said, 
accused him of rape, and it was not app®*®^ 
suggested there that the sanction of any 0®^^ 
required. In 23 n. l. r. 136,^ it was 

a person against whom a false charge ^ ^ 
made to the plice can institute, a 
an offence under s. 211 , Penal Code 
dently of the provisions of S. I95i 
In I. L. R. (1939) Ear. 388* it was held tha*^^^ 
Magistrate gives a ‘B’ nummary of ®juJ 
is an administrative and not a jadioiai 
does not bring the offence within th® 
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Balkbishna Murlidhar v. Emperor (Sen J .) 


|o! S. 196 (i) {b). The meaning of s. 195 (i) (b) 
seems to me fairly clear, and it also seems clear 
,m the present case that there have been no pro. 
joe^ings in any Court. Therefore the bar con- 
itemed in that clause does not apply, and thero 
IS no reason why the present proceedings should 
be quashed. The reference is not accepted. 

Reference rejected. 

A. I. R. (35) 1948 Nagpur 243 [C. N. Si.] 

Sen J. 

Ballcrishna Murlidhar Hadap^Accused— 
Appellant v. Emperor, 

CrimlDal Appeal No. 199 ofl94.5,Decidedon29-G* 

oiif'infe"” Special Tribunal, Amraoli, D/* 

o*10-1945i 

(a) Government of India Act (193S), S. 270 (1)— 

Public servant - Prosecution for illegal gratifica- 

Governor-General not necessary 
—Criminal P. C. (1898), S. 197. 

^ To attract the provisions of S. 270 (1), it is not suffi¬ 
cient merely to establish that the person proceeded 
against was a public servant and that while acting as 
a public servant, or taking advantage of his position 

established that the act cowpfntMcd 0 /was an official 

act. The act of receiving iUegal gratification cannot bo 

mf to be done in the execution 

0 ! duty. The prior sanction of the Governor-General is 
therefore not necessary for the prosecution of a public 

Code • 2G 

A. I.R. 1939 F.C. 43, Rd. on ; 31 A.I.R. 19-14 F.C. 66 , 

[Paras 5, 6 ) 

Annotation ; (’4G-Com.) Cr. P. C., S. 197, N. G. 

(b) Penal Code (1860), S, 161'— Charge under_ 

Evidence. 

A charge under S. 161 is one which is easily and 
may be lightly made, but is in the very nature of 
inings difiScult to establish, as direct evidence must in 
most cases be meagre and of a tainted nature. The^e 
wnsideratiOEs cannot, however, be suSered to relieve 
the prosecution of any part of the burden which rests 
S'P®- establish the charge beyond reasonable 
doubt. If after everything that can legitimately be 
wnsidwed has been given its duo weight, room still 
ei^ts for takuig the view that, however strong the sus- 
pioton raised against the accused, every reasonable pos- 
P* Innocence has not been excluded, ho is 
entitled to an acguittal: 31 A. I. R. 1944 F. C. 6 G. Foil. 

Bdd, on facts that the charge against the accused 
was not proved beyond reasonable doubt and the 
accused was therefore entitled to an acquittal, 

S. l64-Confes8ion not 
evidence of confession—Ad- 

In the absOTce of any proof that the confession made 

teen duly recorded, no other evi- 

ImS P n confession: 23 A. I. R. 

1980 P. 0. 258 and 24 A. I. H. 1937 Nag. 220, Rel on. 

. [Para 17] 

Annotation (’46-Com.) Cr. P. C,, 8. 164 , N. 2.] 

(d) Evidence Act (1872). S. 114. Illus. (b) and 

133-Accomplice-Evidence-Corroboration -Cri¬ 
minal P. C. (1898), S. 337. 

A pemn who offers a bribe to a public officer is an 
Moomplice and it is not safe to convict a public servant 


Nagpur 21:’ 


of receiving bribes upon his cvidonoc. unless it is cm- 
robonited in ninterial particulars by iudependent evi¬ 
dence : Co.'O law relied on. [Para 24] 

Annotation :-(’-lG-Com.) Cr. P. C.. S. 337, N. 17. 

(e) Penal Code (1860), S, 161-Abetment - Per- 
son ofiering bribe to public oilicer. 

A person who oilers bribe to a public officer is guilty 
of fibotracut of the ofTenee under S. 101, read with 
b._109 or 8. IIG according as the act abetted is com¬ 
mitted in consequence of the abclnient or not: 1942 
N. h. J. 10-1. Zfcf. on. [Para 24] 

Cases referred :~~ 

1. {’39) 1939 F. C. R. 159 : 2G A.I.R. 1939 F. C. 43 : 
'I. L. R. (1939).Kar. F.C. 132 :1.L.R. (1940)Lah.400: 
181 I. C. 317 : 40 Cr. L. J, 408 (F. C.), Hori Rain v. 
Emperor. 

2 . (’44) 1944 F. C. R. 262 ; 31 A,I. R. 1944 F. C. GO ; 
I.L.R. (1944) Kar. F. C. 189 : 214 I. C. 199 : 2.3 Pat. 
517 : 45 Cr.L.J. 75 (F.C.), If, T. Huntley v. Emperor. 

3. ( 36) 17 Lab. 629 : 23 A. I. R. 1936 P. C. 253 : 03 
I. A. 372 : 163 I. C. 881 : 37 Cr. L. J. 897 (P. C.), 
Nazir Ahmad v, King-Emperor. 

j’SJlI-L K. (1937) Nag, 268:24 A.I.R, 1937 Nag. 220: 
168 I. C. 962 : 38 Cr.LJ. G42, Ncharoo v. Emperor. 

5. ( 42) 1942 N. L.J. 104, Proviauial GoverDim*iJt C.P. 
i Biar v. Muilrdbnr. 

6 . ( 90) 14 Bom. 331, Queen-Empress v, Clia^an Daya* 

ram. ^ 

I' Ii5«! ^^^’Eing-Emperorv.MalharMaitand. 

8 . ( 29) 10 A. I. R. 1929 Nag. 215 : 111 I. C. 457 ; 30 
Cr. L, J. ,311, Mabomad Usuf Khan v. Ernneior. 

9. (45) 32 A.I.R. 1945 .Mad. 358 : I.L.U. (194-5) Mad. 
321: 221 I. C. 193 : 47 Cr. L. J. 113, In re Jadudas 
Appadurai Pillai. 

10. (’10) 38 Cal. 96 : 8 I. C. 119; 11 Cr. L. J. 500, Em¬ 
peror V. Cbaturbbuj Sahu. 

Dr. T. J. Kedar, N. M. Dharaskar and S. E, Desk’ 
pande — for Appellant. 

Hidayatullah, AdvocaU-General-^iot the Crown. 

JudgmGTit. — Balkriahna Murlidhar Hadap 
was convicted under s, ici, Penal Code, and 
sentenced to one year’s rigorous imprisonment 
and a fine of Rs. 500 by the Special Tribunal, 
Amraoti, in Criminal caso No. ii of 1945 on 
8.10-1945. Pending the 61ing of an appeal, be 
was released on bail on that date by the Tribii. 
nal under s. 426 {2a), Criminal P. C. Ho filed an 
appeal in this Court on 17.10-1945 to set aside 
bis conviction and sentence and he was allowed 
to remain on bail by Hemeon J. 

[ 2 ] The Si)ecial Tribunal, Amraoti, was con¬ 
stituted under the Criminal Law Amendment 
Ordinance. 1943 (29 [xxix] of 1943), and the trial 
of the appellant was held in accordance with the 
provisions thereof. Under S. 7 of the Ordinance, 
as originally promulgated no appeal lay against 
any sentence of a Tribunal. The section was 
amended and a new section was substituted by 
the Criminal Law (l943.Araendment) Second 
Amending Ordinance, 1945 (22 [xxii] of 1945 ) 
which was published in the Gazette of India, 
Extraordinary, on 4-7-1945. The complaint 
gainst the appellant was filed on 30 - 7 - 1945 , 
Under the section as amended an appeal to this 
Court was competent because the offence was 
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alleged to have taken place at Timisar Road 
within the local limits ot tbe jurisdiction of this 
Court. 

[:3] Balkrishna Miudidhar Hadap was a goods 
clerk at the Tumsar Road Railway Station, 
13. N. Ry.. in February 1945. and had put in 38 
years service and was to retire after three 
months. Under $. 137 (l). Railways Act, 1890, 
every railway servant is deemed to be a public 
servant for the purposes of chap. ix. Penal 
Code. The appellant was thus a public servant 
for the purposes mentioned in that chapter. 

[4] Ihe charge against the appellant w'as 
that on or about 23.2-l94o, at Tumsar Road 
Goods Shed platform, he accepted Rs. 171 as a 
gratitication other than legal remuneration from 
(lanpat Pandurang Teli as a reward for doing 
oflicial acts and committed an offence punish¬ 
able under s. IGI, Penal Code. 

[5] In Ground Xo. 1 of the memorandum of 
appeal tlie a]'pellant urged that prior sanction 
of the Governor-General in Council was neces¬ 
sary for his prosecution, that for want of sncli 
sanction the trial was vitiated and that eonse- 
quently his conviction was illegal. This conten¬ 
tion was not pressed by Dr. Kedar, the learned 
counsel for tbe appellant, The contention has 
no force and is concluded by two decisions of 
the Federal Court in 1939 F. c. R. 159’ and 1944 
F. C. R. 262.^ The observations in the latter 
case at pages 2GS and 2G9 may be quoted as de¬ 
cisive of the contention raised; 

Section 270 (1) of tbe Constitution Act relates to 
proceedings instituted against a pei-son ‘in respect of 
any act done or purporting to be done in the execution 
Of h\s duty as a ser?«int of the Crown\” 

In 1930 F. c. R. 159’ this Court laid down that 
to attract the provisions of this section it was not 
sufficient merely to establish that the person proceeded 
agjiDst was a public servant and that while acting ns a 
public servant, or taking advantage of his position as a 
public servant, he did certain act; it must be esta¬ 
blished that the act complained of was an official 
act. ^ In this case the act complained of was the act of 
receiving illegal gratification. That surely could not be 

an act done or purporting to be done in the execution 
of duty. 

On page 179. of (1939) F. C. E., Sulaiman J. ob- 
served; 

“For instance, if a public servant arcepts nsa reward 
n bribe in his office wliile actually engaged in his 
olhcial work, he is not accepting it even in bis official 
capacity, much less in the execution of any official 
duty, although it is quite certain that he could never 
have been able to take the bribe unless he were the 
official m charge of some official work. He does not 
even pretend to the person who offers the bribe that 
he is acting in the discharge of his official duty, but 

inerel^y uses hts official position to obtain the illeml 
gratification.” ® 

, [6l The sanction of tbe Governor-General 
under s. 270 (i) of the Government of India Act, 
1935. was thus unnecessary for the prosecution 
of the appellant under S. 161 , Penal Code. The 


trial of tbe appellant was not vitiated and hs 
conviction cannot be challenged for wanttrf 
sanction. 

[7] In 1944 F. C. R. 262® at pp. 262, 271, Zaf. 
rulla Khan J, observed: 

“A charge under S. 161, Penal Code is one which la 
easily and may often he lightly made, butlsiaUM 
very nature of things difficult to establish, as direct 
evidence mu^t in most cases be meagre and of a taint* 
ed nature. These considerations cannot however be 
suffered to relieve tbe prosecution of any part of the 
burden which rests upon it to establish the charge be¬ 
yond reasonable doubt. If after everything that can 
legitimately be considered has been given its doe 
weight, room still exists for taking the view that how¬ 
ever strong the suspic'on raised against tbe accused 
every i-casoiiahle possibility of innocence has not been 
excluded, he is entitled to an acquittal," 

[8] These observations are important and 
have to be borne in mind in deciding a case 
under the section. 


(9] The prosecution case was briefly stated as 
follows: S. N. Ghose (P. w. 6) was formerly m 
A ssistant Station Master in the Bengal Nagpw 
Railway. Since May 1943, he was employed M 
a Station Officer attached to the Special P(^oe 
Establishment. One of his duties was to info® 
bis suiwrior officer, Inspector, Kuar Sen, about 
corruption among tbe staff on the Bengal Nag* 
pur Railway. Some time in September or Octo¬ 
ber 1944 he received information that there wii 
corruption among the staff at the Tumsar Boafl 
Railway Station. Kuar Sen instructed h® 
lay a trap in this connection, if possible. Ghoj 
got in touch with Ganpat Pandurang 

who had been working as a Dalai (broker) *• 
the station for Satyanarayan (p. W. 7) and f^ 
other merchants. Ghose had promised 
that he will personally verify the reports 
the railway staff at the goods-shed; but he oouto 
not do so as he was engaged in other castf 
Jubbulpore. Two days after he hrst met hiA 
Ghose sent him a letter (ex. d l) by ‘f® 
Nagpur on 27th October 1944 j“*^**^^ 
that they were busy and he should wait for 
time more. Ghose met him a month 
nothing was settled about the laying ^ 
Ghose again met him about 17fch or j- 
ary 1945 and finding that he was willing ^ 
him, requested Kuar Sen to depute Sadf^ 
Tiwari (p. w. 8) Sub-Inspector of 
arrange for a trap. Ghose met Tiwari at Na^ 
on 21st or 22nd February 1945 and 
him to establish direct contact with 
Ghose did not go to Tumsar Road Stati 
the day the trap was laid. 

[10] Sadashiv Tiwari (p. W. 8), 

of Police, was entrusted with the duty 
a trap. He bad sent a word to Ganpat » 
Ghose that he will be at Tumsar ^ 

February 1945 and that Ganpat should w 
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with the money which he intended to pay a 3 a 
bribe to the pde clerk and to pay it to him if he 
demanded it. On 22nd February 1945 Tiwari 
saw the District Hagistrate, Bhandara. who em¬ 
powered Mr. Janaswamy (p. w. i), Extra Assis- 
tanb Commissioner, to exercise first class 
magisterial powers in the Bhandara District by 
his order (ux. p. 2) passed on that date and 
deputed him to witness the trap to be laid in 
this connection and directed Mr. T. N. Verma. 

Naib Tahsildar to proceed to Tumsar Road along 
with him. 

[Ill Tiwari reached Tumsar Road on 23rd 
February 1945 and saw Ganpat at his house in 
the city at about U a. m. and was with him for 
about an hour. Ganpat showed him the state- 
ment of account (Ex. p, 8) and the currency 
notes which he was going to offer as a bribe. 
Ihey then went to the Dharamsala and on 
the arrival of Mr. Janaswamy at 2 p. ir., Tiwari 
produced Ganpat before him. Mr. Janaswamy 
recorded his statement (ex. p. i). 

[ 12 ] The substance of the statement of Ganpat 
recorded on 23rd February 1945 (ex. p. i) may 
now be stated ; Hadap was a goods clerk and 
was charging 0 6-0 per tin as illegal gratification. 
Ganpat had despatched as a Dalai on behalf of 
Satyanarayan 856 tins of ghee, including 25 tins 
booked on that date. The total amount of illegal 
gratification for 856 tins worked out at Rs. 321. 
He stated that he had paid Rs. 150 to Hadap in 
three instalments on the following dates: rs. 50 
on 2nd February 1945; Bs. 50 ou 6th February 
1946; Rs. 60 on 12th February 1945; that he had 
still to pay rs. 171, and that Hadap was dunning 
him for the payment of that amount and threa- 
tened him that be would not hook further con- 
siguments unless the amount was paid. As 
Hadap was pressing him for payment he inten¬ 
ded to pay him in the afternoon Rs. I7i in cur- 
reney notes. He stated the numbers and the de¬ 
nominations of the notes, and showed a statement 
of account of the bribe. 

[13] After recording the above statement, Mr 
Janaswamy instructed Ganpat to give a signal 

by raising his cap after paying the money to the 
accused. 

[14] Ganpat then went to the Tumsar Road 
Station which was at a distance of 3 miles from 
the Dharamshala. Tiwari proceeded to the Rest- 
House, Tumsar Road as directed by the Magis- 
tcate, Tiwari met Ganpat near the goods-sbed 
between 8-80 and 4-80 p. m. and instructed him 
to keep a man near him so that be might over¬ 
hear the conversation between him and the 
accused and witness the payment of the bribe to 
the accused, 

[16] Mr. Janaswamy and Mr. Verma arrived 
•at the Rest-House at about 8.55 p. m. Mr. Jana. 


swamy was in the verandah of the Rost-House 
at the i)oiut marked ' 2 ’ in the sketch map (Ex. 
P. 7) prepared by Ibrahim Khan Patwaii (p. w. 2 ). 
Tiwari and Mr. Verma were in the bath-room 
which is marked ‘3* in the sketch. The point '-i* 
is the goods.shed and ‘ 5 ’ is the office of the 
goods-shed. 4 ’ the goods.shed, is at a distance 
of 111 feet from the Eest-IIouse. Point No. c on 
the open platform on the west of the goods-shod 
was the place whero the money was stated to 
have been paid by Ganpat to the accused and 
was at a distance of o5 yards from point no. 0 . 
In para. 2 of the complaint it was stated that 
from the bath-room of the Rest-House Mr. Verma 
and Tiwari could catch a signal from the broker. 
This was not liowever ix>ssiblo accordiug to the 
evidence of Ibrahim Khan, who stated that be¬ 
tween the goods-shed and the Rost-House, there 
is a hospital building and porters’ quarter and 
near the hospital there is a fencing of mehdi 
plants and that if one were to see from room 
No. 3 in the sketch, one could not see any person 
standing on the west side of the goods-shed, but 
he could see from point no. 8. The evidence of 
the patwari was recorded on I9th September 
1915. Mr. Verma was examined on 21 st Septem¬ 
ber and Tiwari on 2 nd October 1915, and they 
stated that they saw Ganpat and the accused 
coming out of the goods-shed olfica at about 6 
P.M., and that afterwards when they moved to¬ 
wards the western side of the goods-shed, these 
witnesses came out of the bath-room aud watched 
them from the place marked ‘8’ in the sketch, 
which was at a distance of 123 feet from point 
NO. 6 where obe money was alleged to have been 
given by Ganpat to the accused and the signal 
was raised. These witnesses further stated that 
they first saw Ganpat handing over a paper to 
the accused and thereafter a bundle to him. It is 
very doubtful whether they could have observed 
this from sucha long distance at about G-30 p. m. 
especially when both Ganpat and the accused 
were moving to and fro on the platform. This is 
however not material as the accused admitted that 
Ganpat had given him the money and a state¬ 
ment of account. The witnesses (p. ws. 5 and 8) 
saw the signal given by Ganpat, sent a word to 
Mr. Janaswamy and they reached the goods-shed 
platform a few minutes later. They stated that 
the accused produced the currency notes for 
BS. 171 aud the statement of account (Ex. p.8) 
when he was asked to do so. 

[ 10 ] Mr. Janaswamy compared the numbers 
of the notes produced by the accused with the 
numbers as recorded in the statement of Ganpat 
(Ex. P-l) and found that the numbers tallied. 
The currency notes were seized under seizure 
memo Ex. p. 3, The accused had with him other 
currency notes for rs. 67G and small change for 
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B3. 1-8-9, ar.d they ^-ere seized under seizure 
memo, Es. r-4 under ■n-hicb the statement of 
account iEx. r-8) wa? also seized. Mr. Jana- 
swamy then recorded the statement of Ganpat 
(Ex. r-l-A) and Bakarara (Ex. P-5) and placed 
the accused under arrest. lie also recorded the 
statement of ti'C accused which has not been 61ed 
in the case and which has not boon used to sup¬ 
port the conviction of the accused. The Magistrate 
wrote the order-sheet (Ex. P-c) at about 10 p. M. 
and released the accused on bail. 

[17] In the order-sheet there is a reference to 
a confessional statement of the accused. The 
order-sheet is not signed by the accused and be 
was not asked about it in his examination as an 
accused under s. 3i2, Criminal P.C., The confes. 
sional statement in the order-sheet cannot be 
used as evidence in the case against the accused 
and has not been used by the Special Tribunal 
to supix)rt the conviction of the accused. The 
learned Advocate-General did not rely on that 
statement in bis argument. The confession of the 
accused, if it was duly recorded by the Magis- 
trate as required ))y 8.16i, Criminal P. C., was 
admissible against the accused. The confession of 
the accused recorded by the Magistrate has not 
been filed and there is no proof that it was duly 
resided. In the absence of such proof, no other 
evidence was admissible to prove the confession 
of the accused made to the Magistrate: see 17 
Lab. 023^* and I. L. E. (1037) Nag. 268* The 
statement of the accused recorded by the Magis- 
trate in his order-sheet must therefore be ignored. 

U8] Mr. Janaswamy exercised the magis. 
terial powers in this case. He ordered Tiwari, 
Sub-Inspector of Police, under s. 165 (2) of the 
Criminal P. C. to investigate this case. He re¬ 
corded the statements of Ganpat Pandurang and 
Bakaram. He arrested the accused and recorded 
his statement and subsequently released him on 
bail. 

[19] Dr.Kedar, counsel for the appellant, con- 
tended that Mr. Janaswamy could not exercise 
the magisterial powers, while the learned Advo. 
cate-Goneral contended that he could. 

[ 20 ] Mr. Janaswamy was formerly a Tahsildar 
and he was subsqueutly appointed a temporary 
I^iXbra.Assistant Commissiouer, Balaghat, on the 
25th March 1913. In exercise of the powers con- 
ferred by sub-section (l) of s. 12 , Criminal P. C. 
the Provincial Government appointed him on 
29th April 1943 to be a Magistrate of the 
first class in the Balaghat District. He went on 
leave for four months, but was permitted to 
return to duty before the expiry of the leave and 
was appointed a temporary Extra-Assistant Com- 
missioner, Raipur. On 7 tb September 1944 
be was transferred in the same capacity to the 
Bhandara district. On 12 th December 1944 the 


Provincial Government issued the following noti. 
fication:— 

“ Iq exercise of the powers conferred by sob^. (1) ot 
s. 12 read with s. 39, Criminal P. C, 1898 {V of 1898), 
the Provincial Government is pleased to direct that all 
Tabsildars exercising powers of a Magistrate of the 
second class shall, on their appointment as temporary 
Extra-Assistant Commissioners, stand invested with the 
powers of a Magistrate of the first class. 

The Provincial Government is further pleased to 
direct that such Tabsildars shall, in the event of thdr 
reversion to the substantive post, continue to bold Boeb 
powers unless such powers or any of them are expressly 
withdrawn." 


The District Magistrate empowered Mr. Jana¬ 
swamy to exercise the magisterial powers wifii 
which be had been invested. Mr. Janaswamy had 
been invested with the powers of a Magistrate 
first class in the Balaghat district and could exet- 
cise the same powers in the Bhandara district by 
virtue of s. 40, Criminal P. C., and by reason of 
the notification quoted above. 

[ 21 ] After the accused was released, he made 
a report (Ex.D-9) to the Station Master abouttbe 
incident to the efifect that while he was busy 


in his work Ganpat Dalai handed over to bi® 
Bs. 271 [sic) and one sheet of paper and left the 
place stating that he was returning. While tte 
accused was going to report to the Station-Mas¬ 
ter against Ganpat, ho was arrested on the 
ground that Ganpat Dalai had given him 
The Station-Master sent a telegram (EX. 
to the District Commercial OfiScer commnniwt 
ing the report made by the Goods-clerk to hi® 

[ 22 ] The accused admitted that he wtf • 
Goods.clerk at the Tumsar Road Railway-6^ 
tion in February 1945, but denied that ^ hw 
anything to do with the despatch 

that there was any settlement of aoceph^ 
mamul or illegal gratification at the rat® 
annas six per tin of ghee, or that Ganpat paw 
Es. 100 in two instalments to him and Bfl- 
Mono on account of illegal gratification. 4 
accused admitted that Ganpat had handed otw 
to him some notes rolled with paper, Bi. ^ 
asking him to hand over the same to Mo^» 
shed-clerk, as reward. The accused asked 
to accompany him to the ^tation-Mas^^ 
whom he was going to make a report ag^ 
him. While the accused was 
tion-Master for making a report, he 
ted by Inspector Tiwari and on his 
be handed over the notes and Ex. P*B ^ ^^ j-J 
The accused stated that Mone had 
smuggling of some goods by Ganpat of ano 
merchant and had brought this to hia A 
The accused had reported to the Station-^ 
and Ganpat had to apologise to the ° 
Master. The suggestion was that Ganpat 
a false charge against him out of OO 

[23] The conviction of the accused is 1*^ 
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the evidence of Ganpafe Pandurang and Baka- 
ram and the fact that the notes for Es. i 7 i and 
the statement of account (Ex. p-s) were pro- 
duced by the accused immediately after the incu 
dent. The Special Tribunal considered that Gan. 
pat was not technically an accomplice but that 
bis evidence required to be considered carefully 
and corroborated. The Special Tribunal held 
that the evidence of Ganpat was corroborated 
by the evidence of Bakarara and the conduct of 
the accused and rejected the explanation of the 
accused as not true, 

[24] Ganpat, on his own statement, was an 
associate in crime. He alleged that ho had paid 
Es. ifio in three instalments on different dates 
as bribe to the accused and Mone, shed-clerk; 
and that when ho took the sum of Es. lei-io 
from Satyanarayan on 22-2-1945, ho intended to 
give the sum as bribe to the accused. A person 
who offers bribe to a public oflGcer is guilty of 
abetment of the offence under 8. ici, Penal Code 
read with S. 109 or 8. 116 , Penal Code, according 
as the act abetted is committed in consequence 
of the abetment or not: see 1942 N. L. j. 104.® 
The person who offers a bribe to a public officer 
18 an accomplice; see 14 Bom. 33i,® 26 Bora. 193,’ 
A. I R. 1929 Nag. 216® and A. I. R. 1945 Mad. 
868.® In 1944 p. 0 . R. 262 ® at p. 271 the evidence 
of such a person was treated as that of an ac- 
wmplice. In 88 cal. 96*® a distinction was drawn 
between a person who makes himself an agent 
for the prosecution with the purpose of discover- 
mg and disclosing the commission of an offence 
and a person who is associated with an offence 
with a criminal design. The former is not an 
accomplice and his evidence does not require 
wrroboration but the weight to be attached to it 
depends on the character of the individual wit. 
ness. But in the case of the latter, he is an 
a^mplicG, and bis evidence requires corrobora- 
Ganpat was an accomplice and it is not 
Mfe to base a conviction upon his evidence un. 
lew it is corroborated in material particulars by 
independent evidence. The learned Advocate. 
General conceded that the evidence of Ganpat 
required corroboration. The question for deci- 
aon m this appeal is whether the evidence of 
Ganpat was reliable, and whether it was corro. 
borated in material particulars by independent 
evident. (His Lordship discussed the evidence 
and held that the guilt of the accused had not 
been proved beyond reasonable doubt and set 
aside the oonvioUon and the sentence passed on 
the appellant under 8. 161 . Penal Code.) 

Convictim set aside. 
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Hemeon J. 

; Emperor v. Dau Sitarm Bahoant Sinnli- 
No7i.api)hca7iL 

, Criminal Revn No.520of 1947, Decided on 23-M94S. 
from decision of Djst. Alagistrale, Drug, D/ 9-10-I947' 

Criminal P. C. (1898), S. 517,Upon conviction of 
accused, under S. 379, Penal Code, the Sul 
owner and not the bona fide purchaser of pro%rty 
from accused, without knowledge of its beine 
stolen, Is entitled to its return ^ 

Code, for the 

cW Pd h P f belonging to D. Tho bullock was pur¬ 
chased by C from ^ not knowing it to bo stolen. The 
purchase was bona fide : 

Bold that B and not C was entitltd to the re'urn of 
the bullock under S. 517: 29 A.f.R. 1942 Nsi", 8^ Disl- 

'-tir ’ Cal. 

axcL* rp 

Annotation: (’46-Com) Cr. P. C.. S. 517 N. 15 p?. 2 . 
Cases ref erred 

Har ^a^BJaD v. Sukbmari, 

I.R.1928 Oudh 277 - 

HiKnin \f- •’^'ibouied Hatli 

Husain Mirza v. Emperor. 

: 41. 

U.L.J. 791. Akshoy Kumar .Shah v. NaU Kimiar 
bingb. 

W. B. Pendharhar, Addl. Goifritmciif PfeuK'?) —for 
the Crown, 

K.B. Tare—lot Non-applicant. 

A. V. Khare and T. B. Pendharhar—lot applicant. 

Order.—Tha non.app)icant,Sitaram (p. \v. 5 ,) 
lost a bullock which was worth about its. 150 , 
in March 1947 whilo it was grazing and a report 
was duly made to the police. Sukbau, who 
was thereafter prosecuted, was convicted under 
3. 379, Penal Code, and bound over under 
S. 662 (1),Criminal P.C., by the First Class Magis. 

tcate. Drug, who directed the bullock to be re- 

turned to Mt. Fulwati (p. w. 3) who bad bought 
it from Sukbau for Rs. 86. 

[ 2 ] The District Magistrate, Drug, has now 
reported the case under 9. 438, Criminal P. C., 
with a recommendation that the bullock should 
be returned to its owner Sitaram from tbe pos- 
session of Mt. Fulwati who was not entitled to it. 

[ 3 ] Fulwati was not aware that tbe bullock 
was stolen property and her purchase of it was 
undoubtedly bona fide. Her learned counsel con¬ 
tended, therefore, that the trial Court’s order 
was proper and in support of bis proposition 
referr^ mo to l. L. R. ( 1942 ) Nag 769* in which- 
Niyogi J. held that a peraon who has come into 
possession in a lawful manner of articles sub¬ 
sequently recovered from him is entitled to get 
them back under 8. 617, Criminal P. C. That was 
a case, however, which ended in an acquittal 
and in which, as Niyogi J. himself pointed out, 
it bad to be presumed that the accused came ia 
lawful possession of the property and that he 
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transferred the custody of it to the applicant in 
a lawful manner. 

[ 4 ] Here, the position is otherwise. Sukbau 
had stolen the bullock and could not, therefore, 
legally sell it to Fulwati. In 3 Luck 494 ^ a Division 
Bench held that jewellery which had been dis¬ 
honestly retained was rightly restored to the 
real owner of it, although the procedure might 
have been different if there had been a bona dde 
dispute as to title. In A. I. R. 1940 cal 346* the 
facts wore that currency notes which had been 
mis-appropriated by Bucha, the manager of a 
firm, were deposited by him with another firm 
to redeem bills of exchange which he had pledged 
on bis own account with that firm. The notes, 
which bad been handed over to that firm, were 
identified by their numbers and most of them 
were seized by the police. The Magistrate direc- 
ted this firm to return the currency notes to the 
firm of which Bucha was manager, an^ Edgeley J. 
held that this was a proper order under S. 517, 
Criminal P. C. 

[ 5 ] I am in respectful agreement with these 
jviews and accordingly accept the learned Dia- 
Itrict Magistrate’s recommendation that the bul- 
lock be returned to Sitaram by Mt. Fulwati. 

R.G.D. Order accordingly. 


A. I. R. (33) 1948 Nagpur 250 [C. N. S3.] 

Pollock J. 


PiamnathSheonarayan —Accused — Appli- 
'•anl V. Sonaji Krishnaji — Complaiuant — 
Non^applicant. 

Criminal Revn, No 794 of 1940, Decided on 23-9-1947, 
from order of 3rd Addl. Sessions Judge, Akola, D/- 29- 
10-194C. 


Criminal P. C. (1898), S. S22 (3) — Court of revi¬ 
sion — High Court hearing revision against order 
restoring or refusing to restore possession is Court 
of revision v/ithin S. 522 (3). 

A High Court bearing a revision application not 
against an order of conviction but against an order re- 
storirg or refusing to restore possession under S. 522 ( 1 ), 
is a Court of revisiou within the meaning of S. 522 (3), 
and thoreioro has jurisdiction to make an order under 

S. 522(1): 29 A. I. R. 1942 Bom. 148; 12 A. I. R. 1925 
Rat. C89; 20 A. I. R. 1933 Pat. 617 and 26 A. I.' R 1935 
All. 682, Pom 19 A.I.R, 1932 Cal. 750; 19 A.I.B. 1932 
Lab. 210 and 24 A. I, R. 1937 Pesb. 7, Dissent. 

. . [Para 4] 

Annotation:- (’4G-Com.) Cr. P. C., S. 522; N. 10. 

Coses referred:-^ 


1. (’42) I. L. R. (1942) Bom 249 : 29 A.I.R. 1942 Bom. 
148 . 200 I. C.724 : 43 Cr.L.J, 708, Savlaram Sadoba 
V. Dnyaneshwar Vishnu. 

2. ('25) 4 Pat. 433 : 12 A. I. R.192.5Pat. 699 : 91 1. C, 
809 : 27 Cr. L, J. 137, Rameshwar Singh v. Emperor, 

3. (33) 12 Pat. 787 : 20 A. I. R. 1933 Pat. 617 : 14.5 
I. C. 327 : 34 Cr. L, J. 940, Fida Hussain v. Satfara 2 
Hussain. 

(’39) I. L. R. (1939) All. 803 : 26 A. 1. R. 1939 All 
661 : 184 I. C. 384 ; 40 Cr. L. J. 958, Emperor v, 
Nibal Singb. 


5. (’32) 59 Cal. 1153:19 A. I. R. 1932 Cil. 750: 
140 I. 0. 66 : 33 Cr. L. J. 868 , Ashwini Kumat Du r, 
Sbashanka Mohan. 

6 . ('32)19 A. I. R,193} Lab. 210:135 1.0.679: 
33 Cr. L. J. 191, Gbasan v. Mt. Bbag Bbad. 

7. C37) 24 A.I.B. 1937 Pesh. 7: 166 I.C. 872 : 38 
Cr. L. J. 333, Said Umar v. Abdul Qadir. 

N. B. Chandurkar — for Applicant. 

E. J. Moharrir — for Non-applicant. 


Order.— On the complaint of the non-appli.' 
cant Sooaji the applicant Ramnatb was pcosecated 
and convicted under s. 447, Penal Code, of cri¬ 
minal trespass in a Geld and was Gned Bs. IIX 
Within a week of the conviction the complainant 
applied to the learned Magistrate for an order 
under S. 522, Criminal P. C. restoring him to 
possession of the Geld from which he had been 
dispossessed. If the learned Magistrate had then 
read S. 522 a good deal of trouble would have 
been saved. Unfortunately he did not, andissned 
notice and eventually passed the order asked for 
after the lapse of more than one month, althoogh 
6ub-section ( 1 ) of S. 522 clearly states that the 
order may bo passed at any time within one 
month from the date of the conviction. The Iw- 
ned Additional Sessions Judge held that he hi^ 
self had jurisdiction to pass the order, appawnW 
as a Court of revision, and therefore coniidew 
that there was no ground for interference wi» 
the order passed by the learned Ma^trw- 
Against that decision the present applio*hon iW 
revision has been Gled, 

[ 2 l In view of the clear words of sub-sj 
(1) of s. 522 that the Court may pass suwJj® 
order within one month from the date of 
viction I do not think that it bad any jDri®^ 
to pass such an order after the lapse of ® 
than one month, and on that point thei® ^ 
to be no difference of opinion. No 
against the learned Magistrate’s decision, w 
was a Magistrate of the Gtsfc class, and ^ 
ned Additional Sessions Judge was not a^ 
of revision and had no power to 
sion. He therefore had no jurisdiction w 
such an order himself. jig 

[3] Under sub-section (3) of S. 523 an . 
under this section may be made by 

appeal, conGrmation, reference or roj’®® 1 jj 
limitation is laid down for such an 
appears to me that it was not ^ 

scribe any period of limitation. It obvion^J jj 
not be one month from the date of convj 
an appellate or revisional Court 

with a case within such period. On this po 
there is fairly general agreement. 

[ 4 ] The point on which there is 

difference of opinion is whether the 
has power under sub-section (8) to „ 

order if the High Court is hearing not ® 
or a revision application against the 
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but merely an application against the order 
restoring or refusing to restore possession. The 

view taken by Beaumont C.J. ini. L.R. (1912) 

Bom. 249/was that a High Court hearing a revi. 
Bion application against an order restoring or 
refusing to restore possession is a Court of revi. 
aion within the meaning of s. 522 (3) and there- 
fore has jurisdiction to make an order under 
S. 622 ( 1 ). The same view has been taken in 4 pat. 
m, 12 Pat. 787* and l, L. R, ( 1939 ) All. 6G3.‘ A 
contrary view has been taken in 59 cal. 1153 ,® 
A. I. R. 1932 Lab. 210 ® and A. i. r. 1937 Pesh 7.'^ 
I prefer the view taken by Beaumont C. J. and 
do not think that s. 622 (3) should be construed 
too narrowly. This Court is a Court of revision 
when hearing the present application and has 
therefore, in my opinion, jurisdiction to make an 
order under S. 522 ( 1 ). 

[ 5 ] It has been suggested that criminal force 
or intimidation was not used and that the com- 
plainant was not dispossessed or at least that 
there is no express finding to that effect. There 
18 a clear finding by the learned Magistrate in 
fais order under 8. 522 that the complainant was 
dwposMBsed by force and criminal intimidation, 
and there is also a finding to that effect by the 
learned Additional Sessions Judge. The order 
plwing the complainant in possession was pas. 
Md on 22-7-1946 and I should ordinarily be reluc. 
tant to reverse that order at this stage. The 
complainant himself was in no way to blame 
for the delay. The result is that the order placing 
the Mmplainant in possession will stand and the 
application for revision is dismissed. 

Applicaticn dismissed. 


and enters upon the trial.it is evident that Court B 
would not entertain the same matter. But if it did a 
reference to a higher tribunal, such as the Hi-’b Court 
would at once set the matter right. [Paras 8,12] 

Offense under Marriage Restmint Act was committed 
m Bhopal State. Accused resided at Amraoti. He atten¬ 
ded the Court at Wardba upon the summons served on 
him by the police at Amraoti. The question was whe¬ 
ther the accused was '-found" at Amraoti or at Wardba: 

ffefd Dial the accused was -‘found" at Wardba 
which Court tbereforo Lad jurisdiction to try him; and 
not at Amraoti where the summons was curved* 

7 ■‘^25; 6 Bom. 622- 

147 and (1850) 19 
b, J. .M. L. 31, M. on. [Para .8,12, 17] 

Annotation:-(’16-Cora.)Cr P. C.. S. 183, N. 6. 

Cases referred:^ 


A. I. R. ( 35 ) 1948 Nagpup 231 [G, N. 84.] 

Bose J. 

Sah^rao Bajirao — Applicant v. Surya. 
than Ziblaji and another — Non-applicants. 

Criminal Revn. No. 385 of 1917, Decided on 21-10- 
7 - 1947 "°” of Sessions Judge, Wardba, D/. 15- 

(1898),S.l88_'‘Found" 

“ iZa.S 

Couft at the 

Iny Or!.** 0^®* “P « to say. 

^ ® Otherwise competent to try the 

in Ua °^omeQt the accused appeara 

rfJ accused gets there is immate- 

in Li . f*® voluntarily or 

"feat- It ‘3 
when it 

The authority which has 
'‘D'l Dot any other autho- 
wj. Ibis may give several OourU jariediotion. There 
»? no barm in this. It is common for different Courts 
Mbourrent jorlsdlolion in oerttia matters, Any 

hlS‘w51®^ ^ ‘>y 

Tl® wbiob oao deolde where the accused 

nbould be tried. If Court A "flods" an accused preswl 


1. ('36) 23 A. I. R. 19-2I3 N<?. 153: 104 I. C. 087 : ,37 
Cf. L. J. 979, W. Y. Zincke v, Emperor. 

2. (11) 35 Bom. 22-3 : 10 I. C. 956 : 12 Cr. L, J. 356 

Emperor v. Vinayak Damodar. ' 

3. (’82) 6 Bom. 622, Empress v. Maganlal. 

c' ^ V. L'lpe^. 

6. 18j0) 19 L. .7. M. C. 31, Queen v. Smythies, 

7, 1840) 2 Moo. R. C. 186, Reg. v. Whiby. 

It. S. Dabtr and E. V. Kiilkarni — for Applicant. 
G. J. Ghale — for Non-applicani 1, 

Ordei’.— The question here is whether the 
uardba Court has jurisdiction to try the appli. 
cant under the Child Marriage Kesfcraiiit Act. 

[2] The marriage was celebrated at Bhopal 

and three persons are being proceeded against 
in respect of it. The applicant Sahebrao is the 
guardian and custodian of the minor girl who 
is said to have been married in contravention 
of the Act. The prosecution seek to implead 
him also as an accused. It is admitted that this 
can only be done if his case falls under s. 188 
Criminal P. C. ' 

[3] The relevant portion of the section is 
contained in tho words I have underlined in 
the following extract: 

"he may be dealt with in respect of such offence as 
If It had been committed at any place within British 
India at which he may be found [here italicised}." 

It is admitted that the offence, if any, was com¬ 
mitted in the “territory of a Native Prince.” It 
13 also admitted that the applicant resides in 
Amraoti beyond the normal jurisdiction of the 
Wardha Court. What the prosecution allege is 
that he was “found” in Wardba when he atten¬ 
ded the Court in response to the summons ser. 
ved on him. The applicant, on the other hand 
states that he was “found” at Amraoti when 
the police served the summons on him there and 
states that be cannot be “found” a second time. 

It will be seen that the matter turns on the 
meaning of the word "found” in 8. 188. 

[ 4 ] In my opinion, tho whole question here 
10 who is to do the "finding.” It 19 evident that 
no person or object can be said to be "found” 
unless somebody "finds” him or it. The whole 


A. I. B. 
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question, therefore, is who is the person or 
authority contemplated by the section. 

[ 5 ] It was argued that Ss. 68 and 70 furnish 
the necessary clue. The former deals with the 
issue and serving of a summons, and the latter 
states that: 

“where the person summoned cannot with the exer* 
cise of due diligence be found etc.” 

It was said that it is obvious that this means 
“found” by the polico because S. 68 ( 2 ) prescri- 
bes that the summons shall in the normal course 
be served by a police ollicer. It was argued 
that when a word is used in a statute it must be 
given the same meaning throughout unless there 
is something to indicate the contrary in the 
statute itself. 

[6] I do not deny that the expression “found” 
as used in 8. 133 can be interpreted in different 
ways, but in view of the fact that it has been 
judicially interpreted in a certain sense over 
many years, I do not feel I will be justified in 
taking a difl’erontview, particularly as it accords 
with my own ideas as to what will best carry 
out the intont of the section. 

[7] I do not feel that the argument relating 
to S3. 68 and 70 is conclusive because there is 
material in these sections to indicate that the 
"finding” is to be by a police officer or other 
person specially designated for the purpose. Sec- 
tion 183 contains no such limitation and as Ss. 68 
( 2 ) and 70 are expressly confined to police officers 
or their substitutes, while s. 183 is not. I do 
not feel it incumbent on me to impose iimita. 
tions in S. 188 where none exists simply because a 
special limitation appears in the other two. 

[8] In my opinion, “found” in s. 183 means 
found by the Court at the time when the matter 
comes up for trial, that is to say, any Court 
which is otherwise competent to try the offence 
can take seisin the moment the accused appears 
in its presence. How the accused gets there is 
immaterial. It does not matter whether be 
comes voluntarily or in answer to a summons 
or under illegal arrest. It is enough that the 
Court should find him present when it comes to 
take up the matter. 

[ 9 ] In A. I. R, 1936 Nag. 152^ the offence was 
committed at a place in the Bhopal State, the 
accused resided at Itarsi in the Hosbangabad 
District and was tried by a Hosbangabad Court. 
It is not clear how he got to Hosbangabad but 
it was held that he must be taken to have been 
found where be was actually present and so the 
Hosbangabad Court bad jurisdiction. By this I 
understand the learned Judge to mean that as 
he was found to be present in the Hosbangabad 
Court at the relevant time that Court had juris, 
diction. I do not think anything turned upon his 
residence at Itarsi because the section does not 


deal with residence, nor do I think it mattered 
how ho reached the Hosbangabad Court The 
only relevant point was that he was found to be 
present in Court at the proper time and tbat 
gave the Court jurisdiction. 

[ 10 ] This follows the view taken in 36 Bom. 
225^ and 6 Bom. 622^ as also in the English case 
reported in (1858) 27 L.J.M. 0 .48.* There is also 
a case in 13 Bom. 147.^ In all these cases tbe 
principle applied has been that it does not mat 
ter how tbe accused reaches tbe Court: he must 
be taken to have been "found” wherever he is 
actually present and by that I take it is meant 
found by tbe Court. I cannot see how the fact 
of illegal arrest outside jurisdiction and a forci« 
ble and wrongful bringing into Court can make 
him to be "found” within jurisdiction and not a 
voluntary appearance or one in answer to a 
summons. 


[ 11 ] In all these cases the finding was, in my 
opinion, done by the Court and not by the police 
or any other body or person. So fat as the police 
are concerned, they "found” their man at tbe 
place where they arrested him and that was 
outside jurisdiction. They could not be 
have re.found him tbe moment they 
jurisdiction or at any of the places throng 
which they passed; therefore, the matter cooM 
not have turned upon their finding. The only 
authority left was tbe Court and, in my 

tbe decisions mean and lay down 
general proposition that an accused is 
for the purposes of s. 188 at any 
jurisdiction otherwise in which he happens W 
present irrespective of how he got there. 

[ 12 ] It is objected as to this that this 

give several Courts jurisdiction. ^ ^ 

harm in this. It is common for 

to have concurrent jurisdiction in certain 
ters. Any conflict which arises 
resolved by some higher tribunal which can ^ ^ 
cide where the accused should be ^‘®^', ^ 

do not think the question would be 
arise. If Court A “finds” an accused 
enters upon a trial, it is evident ^ ijjil 
would not entertain the same matter. Bn ^ 
did, a reference to a higher tribunal, ancb 
High Court, would at once set the matter ri^ 

[ 13 ] So far as England is 

question has been resolved in this sense _ ^ 
various statutes for many years. 
of forgery, an old Statute of George ^ ^ ^ 
the trial to be either in the place in 
prisoner was apprehended or where bo sW" 
in custody”. In (1850) 19 L. J.M.0. 81 BO ^ • 
held and the other Judges concurred the ^ 

“the prisoner falls within tbe words of the 
in custody’ here.” 
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This was in 1849. The leareea Judge also pointed 

out that the report of an earlier case in the year 

(1840) 2 MOO. p. 0.186/ was wrong. The report 

suggests that the conviction had been quashed 

whereas Parke. B., who was a member of the 

tribunal, pointed out that it had been upheld by 

nine of the eleven Judges who considered the 
matter. 

[14] In (1840) 2 Moo. p. C. 186^ it was argued 
for the Crown that the words “being in custody” 
were added: 

‘ apprslieaaed in onn cnnntj 

and brought in oustodj to another.’’ ^ 

The later English cases in ( 1858 ) 27 L. J m c 
48 and Queen v. Saltier, decided in i858 took 
the same view of the expression “found” in 19 and 
20 Viet. C. 91, s. 21 . That section corresponds to 
S. 188 and also uses the word “found”. Welsby 
arguing for the Crown contended that 
tbfl expression ID the above-named Act, where the 

mn la discovered, but where he shall be at the time of 

I gather this construction was accepted. Lord 
Campbell said at p. 61 : 

‘■It is clear the prUonor was found within the iurls- 

Ballantjne. Seri, 
brought into a place against 
his will cannot be said to be found there. But we are of 
a diflerent opinion. We think the Act of Parliament is 
framed for the purpose of providing against any such 

[15] As regards the Indian cases, 6 Bom 622 ^ 
was under the Foreign Jurisdiction and Extra, 
dition Ac . XXI of 1879, while the other cases I 
nave cited were under s. 188, Criminal P. 0. 

[ 16 ] Turning to the dictionary.meaning of 
We word, it is dedned in the Oxford English 
dictionary as meaning not only a discovery but 
also to come upon in the course of events” and 

to perceive or recognise the presence of.” 

[ 17 ] I am clear that the authority which has 
to do the finding” is the Court and if a person 
IS present in Court, the Court either “comes 
upon him in the course of events” or “perceives 
or recogniBes his presence.” The application fails 
and 18 dismissed. 

R.G.D, Appli cation dismissed. 

A. I. R. (38) 19(8 Nalpar 263 [C. N. 85 .] 
Pollock and Shevde JJ. 

Mt. Maltibai and another — Plaintiffs — 
^Vm^nts v. TPamanrao Sheoram and others 
V^fendants — Bespondents. 

0 ° 12-8-1947. 

14 -T 1 - 19 T ^1- 

142 and l44_Thcre 

can be adverse poBsessioo against minor. 

propoiItioD that 1 
Mere oin be no adverse posseealon of property which 1 
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belongs to a lunatic or a minor during the continuance 
of tha lunacy or minority of the owner, and the quesi- 
t on has in each o-aee to be decided with referencl tn 
the anterior relntionebip between the per«ou fakin'- 
pw^ession and the minor or lunatic and to wbotbe^ 

Court 

to hold that the person who entered info possession did 
60 under circumstances which would in law make him 
A ? the minor or lunatic 9 

A.l.«, 1933 Bom. 287: 82 A. I li lOi*; 43 ^ 
and lo A. I. R. 192,8 Oudh 481, Approved. [Para 61 

Cases referred 

Vr 19^2 Mad. 12 ; 70 

'■ 1933 Boai. 237 ; 

. 1 ^^'^•^‘rgowda V. Dyamawa. 

4 (4o)32 A. I. R. 1945 gg . jig j q jg- 
Rachappa v. Madivalawa. 

5. ( 15 A. I. R. 1928 Oudh 481 • T r oko 

Mt. Ram Dulariv.Sher Bahadur 

6 . (’40) 27 A. I. R. 1940 Cal. 5S9 • 191 I P iro t i-. 

Kumar v. Nogendra Lai. ' 

8 ?24 48 nn V. D^al 

I.A ’4o ; "g i d 

Cbanbasapa. ‘ ^ ^^'^'^^ndappa v. 

D. T. Mangalmurli and M. B. Indurkar — 

SI. B. B(^de, B. G. Siras and P. B. 

_ ^ ^or Respondent I. 

Judgment.—The property in dispute, which 
insists of a le-auna proprietary share in mauza 
Bodegaon with 43.24 acres of sir, 2.68 acres of 
khudkasht and 16.71 acres of occupancy land 
and a house therein, 47.19 acres of nalihmak. 
buza land and a house in mauza Dighori and 
f wiafii.maA 6 w 2 a land in mauza 

Arher-Nawergaon in the Brahmapuri tsbsil of 
the Chanda District, belonged at one time to 
Jairam, the natural son of Vinayak Bhat and 
the adopted son of Ganesh Bhai, whose family 
trees are as below : 

ganesh BHAI 
I 

Jairam =s Gangaba! 

(adopted son, died on lO-lMOlO) 

Janardan = Maltibai (Plaintiff) 

(adopted on 21-3-1910, died on 27-7-1921) 


VINAYAK BHAT 


, Sheoram 

(adopted by i 

Ganesh Bbai) 

Waman Janardan 

(defendant 1 ) (adopted by 

Jairam.) 

[3] Jairam admittedly adopted Janardan, the 
natural son of Sbeoram, on 21.3.1910 and died on 
10.11-1910, On bis death, his entire estate devolved 
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on Janardan by survivoisbip. It is alleged and 
has been held by the lowei- Court that Jairam 
made a will (Es. 1 D-30) on 20.3-1910 by which he 
devise! the property in dispute to Waman (de- 
fendant l), the son of his natural brother Sheo- 
ram, 167.39 acres of malihviaJclv.za land in 
mavza Mangli to hia wife Gangabai for her life¬ 
time, and the rest of his considerable estate to 
Janardan, whom he had decided to adopt. On 
the death of Jairam, Waman obtained mutation 
of the proprietary share of mauza Bodegaon 
and of the mahhmahhu.m lands in mauzaz 
Dighori and Arber-Nawergaon in his name, and 
he was appointed lambardar of Bodegaon. 
Janardan was then a minor. It is immaterial 
for the purposes of this case whether Janardan 
came of age in 1913, as alleged by the defen- 
dams, or in 1913, as alleged by the plaintiff, and 
the lower Court’s finding that be came of age in 
1913 has not been challenged in this Court. 
Janardan died in 1921, and bis estate then de- 
volved on his widow Maltihai, the plaintiff. At 
the settlement in 1921 the property in dispute 
was recorded in the name of Waman, shortly 
after the death of Janardan. Maltibai came of 
age in 1920, and she brought this suit in Decern- 
her 1936 to recover possession of the property in 
dispute. The other defendants are transferees of 
small portions of the property in dispute from 
Waman. 

[3] The plaintiff contended that the will was 
a forgery. It was apparently attested by five 
respectable witnesses, and there is ample evi- 
dence, as the learned Subordinate Judge has 
pointed out, to prove their signatures. The will 
was produced by Waman before the revenue 
authorities when he applied for mutation of the 
property in dispute in bis name after the death 
of Jairam in 1910, and a certified copy of the 
will was retained with the revenue records. The 
will was mentioned in a mortgage executed by 
Gangabai and Waman in favour of Sir Ganga- 
dbar Chitnavis in 1911 (es. 1 D-l?). Purshottam 
(P. W. l), who said that he had never heard of 
any will, was obviously aware that the land in 
Mangli had been given to Gangabai for her 
maintenance, as will appear from hia letter 
(Ex. 1 D.31) written in 1933. There is direct evi- 
dence. as the lower Court has shown, to prove 
that Janardan was aware of this will after he 
came of age, and the authenticity of it was never 
challenged until 1933 when Maltibai sued the 
transferees of Gangabai for possession of the 
Mangli malik-makbuza land. All the evidence 
one way or the other has been carefully conai- 
dered by the lower Court, and we agree with it 
that there is no reason to doubt the authenticity 
of this will. 

[4] The will was admittedly invalid in the 


sense that it could sot defeat Janardan’s right 
by survivorship to the entire estate, bat U baa 
been contended by the defendants that Janardan 
after attaining majority ratified this will and 
thereby validated it. We have no donbt that 
Janardan was aware of the existence of this will 
and that he tacitly acquiesced in it, either be¬ 
cause be was ignorant of bis rights or becanae 
he was willing to allow bis natoral brother 
Waman a share, which we are told was about 
a quarter, in a very considerable estate. On the 
death of Jairam the entire estate vested in 
Janardan, and nothing occurred during Janar- 
dan's minority to divest him of it. The qaesfion 
is whether he could subsequently divest himself 
of it by tacitly acquiescing in the will. The dis¬ 
positions in an invalid will of this sort may be 
treated as valid, not by virtue of the will but 
by virtue of a subsequent family settlement, if 
there is such a settlement. WhetW a subsequent 
tacit acquiescence in the will can be said to 
amount to an effective family settlement is a 
point which we do not propose to decide, as we 
consider that the plaintiff’s suit mast fail on the 
ground of adverse possession. 

[j] The will directed that if Janardan were e 
minor at the time of Jairam's death, Wamw 
should manage the whole of Janardan’spmp^ 
in accordance with the opinions and direch^ 
of Gangabai, who was of course the legal guardi** 
of Janardan. Gangabai appointed Waman as 
one of her agents. Waman applied totherev^® 
authorities to have the estate mutated acw^ 
to the dispositions of the will, and that was ^ 
The proprietary share of Bodegaon 
vialihmakbiiza land in Dighori and Ar ^ 
Nawergaon were recorded in his narna ^ . 
was appointed lambardar of Bodegaon. 
was appointed lambardar of mausn Mm 
and presumably of any other 
estate, and Waman was appointed 
gumashta. At the settlement of 1921, as we ^ 
said, Waman was recorded as the propn^ 
Bodegaon and the malik-mahbuza land 
ghori and Arher-Nawergaon, and be 
since 1910 been in open and 
of this property. The plaintiff and ^ 

(P. w. 1), her agent and apparently her p“ ^ 
adviser, admittedy assumed until 1934 
wag W^aman's property. The suit wasnot 
until December 1936. , 

[6] The plaintiff’s contention that ^ 
not barred by limitation rests alm(«t 
the contention that there can be no 
possession against a minor. That qn^ , 
considered at length in 45 Mad. 96l» 
conclusion of the learned Judges was tW 
not be stated as a general proposition 
can be no adverse possession of proper" 
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ibeloDgs to a lunatic or minor during the contimi. 
'ance of the lunacy or minority of the owner, and 
that the question has in each case to be decided 
with reference to the anterior relationship be. 
tween the person taking possession and the minor 
|Or lunatic and to whether any circumstances 
Mist which would entitle the Court to hold that 
the person who entered into possession did so 
under circumstances which would in law make 
him only an agent or bailiff of the minor or 
lunatic. That decision has been followed or cited 
with approval in a. i. r. 1932 Bom. 23r 67 Born. 
488, A. I. R. 1945 Bom. 63^ and A. I. R. 1923 
Oudh 481. Ur. Uangalmurti for the plaintiff, 
appellant referred us to certain remarks in a.I.r. 
1^0 cal. 589 and 57 Bom. 488^ where it was said 
that adverse possession would not run against 
the plaintiffs during their minority; but those 
statements must be read in relation to the facts 
of those cases, and we do not think that there 
was any intention to lay down any general 
proposition. In I. L. B. ( 1940 ) Kar. 534' Lobo J. 
after an analysis of the case-law deduced the 
proposition that minority is no bar to the acqui. 
sition of title by adverse possession if the person 
claiming such adverse possession does not bear 
to the person against whom be claims it any 
anterior relationship such as that of agent, bailee, 
trustee, etc. Subsequently, however, be went on 

to say that he could not see how title by adverse 
I«saeBSion could originate during the minority of 
the owner as no knowledge of the assertion of a 
hostile title could be attributed to him. It is not 
necessary that ouster should be brought to the 
notice of the competitor, and it is sufficient if 
the possession is overt and without concealment 
M that the competitor, if be exercised due 
diligence, ought to be aware of the ouster; and 
m 48 Bom. 411, Lord Phillimore remarked that 
to assume that you cannot impute knowledge 

to a minor 18 a view which is certainly not in 
accordance with the facts of human nature. We. 

m 45 Mad. 36i» that there may be adverse 
possession against a minor. 

[7] After Jairam's death, Waman. Janardan 
nd Gangabai all lived and messed together, 
and Waman managed all the family property. 
The accounts for the various villages were 
kept separately, but all the income was treated 

lower Court has held that 
Janardan after he left school in 1917 took part 
m the management of his estate and made 

I? that the will was 

apparently taken to Sayagata on 28 .M 921 , that 

Kfl. 160 was entered in the account of Waman 
on 4.2.1921 on account of the establishraent of 
the Arber-Nawergaon fields, and that Waman 
was the owner of the fields in Digboti ■ see 
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Ess. 1 D.36, 40, 41, 42, 43 and 44. Tho smilll 
items of 0.3.0 and o-l-G shown in the diary (ex. 
1-D.35), as expenditure incurred when the will 
was taken to Sayagata, appear also in the account 

books produced by the plaintiff, but a small 
portion has been eaten or cut out so that the 
purpose for which this money was spent is not 
shown there. The plaintiff conlends that this 
portion was eaten by white ants. It is a curious 
coincidence that just this portion should be 
missing, and it does not look to us as if white 
ants were responsible for tliis. There is the 
evidence of Prabhakar (D. w. e) and Vishwn- 
natb (D. w. 18). as well as that of Waman him- 
self (d. w. 1 ), to show that these entries in the 
diary of Janardan were made by Janardan 
and we see no reason to suspect otherwise. There 
13 considerable evidence, as the lower Court has 
pointed out, to show that Janardan lock part 
IQ the management of his property, and it was 
natural enough that he should show Waman 
as the owner of the Digbori land. 

[8] Janardan as a lambardar would naturallv 
have been summoned before the vSettlement or 
Assistant Settlement Officer, and there is the 
evidence of a very respectable witness, Waman. 
rao (D w. 2), a Tahsildar and landlord, that 
i Janardan both appeared before tbe 
Assistant Settlement Officer of Brahmapuri in 
the beginning of 1921 . Janardan must also have 
been well aware that bo was not the lambardar 
of Bodegaon. It has been argued that possession 
can never be adverse if it can be referred to a 
lawful title, and that Waman was in a fiduciary 
position m regard to Janardan, as he was tho 

Janardan’s guardian. In accordance 
with tho terms of the will Waman looked after 
the property left to Janardan by that will, and 
in so far as that property was concerned it mav 
be said that he stood in a fiduciary relationship 
to Janardan. Waman w^as the natural brother 
of Janardan, but Janardan bad passed into 
another family, and Waman was not his guar, 
dian, and as regards the property left by tho 
will to Waman. Waman was under no obligft. 
tioD to Janardan. Waman clearly entered into 
possession on bis own account, and the posses- 
Sion cannot bo referred to a lawful title. It jg 
said that because tbe income from all the family 
property was thrown into the hotchiwt Waman’a 
possession 13 not adverse; tbe mere fact, how. 

treated the income as common property ns a 

matter of convenience while they lived together 
would not show that Waman ’0 possession was 
permissive and not adverse to Janardan. In 
1922, after Janardan’a death Waman left the 
house ftod had no further connexion with Ganga. 
bai and Maltibai and thereafter big possession 
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i^’as aclvei'se bcyoucl all dispute because he 
Tvas recorded at the settlemeDt of 1921 as the 
owner or the property in suit. Once it is held 
that ibere can be adverse possession against a 
mii]or, it follows that, whatever the position 
was before 1922, the possession was adverse from 
1922 onwards and that any suit would be barred 
after lO.M. Therefore, whether Ait. 142 or Art. 114 
applies, the position is the same and the suit 
must fail as barred by limitation. 

[9] The appeal fails and is dismissed with 

costs. 

jj c. Appeal dismtssed. 

A. I. R. (35) 1948 Nagpur 256 [C. N. S6.] 

Hemkon J. 

Su'i'dhai v-jo Badhakisan — Plaintiff — 
Appellant V. Krishna Bavji and others — 
Defendants — Bespondents. 

Second Appeal No. 145 of 1913. Decided on 22-10- 
194(5, from appellate decree of Addl. Dist. Judge, 
Aniraoli, D/-16-11-1942. 

(a)Limitation Act (1908), Art. 132 - Suit for 
contribution by person acquiring right of subroga¬ 
tion — Starting point of limitation. 

SubogitioD beio" a mere Eubstitulion, does not create 
any fresh right but puts the claimant in the shoes of 
the creditors. Consequently, the acquired rights are 
capable of being enforced only within the statutory 
period within which they could be enforced by the 
original creditor. Hence, under Art. 132 time for a suit 
for contribution, by a person who has paid oQ the 
mortgage, begins to run from tbe date of the mortgage 
paid oQ ai:d not from the date of payment: 29 A. I. R. 
1942 Nag. Ill, Fop. [Para 8] 

Annotation:—(’42'Com,}, Lim. Act, Art. 132, N. 10, 
rt. 4; N 14, Pt. 2. 


Ravji (Hemeon J.) A. I, R, 

(c) T. P. Act (1882), S. 95 — Interest — Suit by 
way of subrogation — Interest, when allowed. 

Where one of several mortgagors alone redeems the 
mortgaged property, he is not prima facie entitled nnder 

S. 95° T. P. Act to claim interest against hU co*mort* 
gagors on the amount of their proportion of tbe ex¬ 
penses so incurred; and his claim, if any to interest 
must be based on some ground outside the section, as, 
for instance, on notice given to bis co-mortgE^orstbatha 
would claim interest against them on the expenses so 
incurred if they wished to redeem their shares. Where 
no such notice is given and there is a great delay in 
filing a suit, there are no equities in plaintifi’s favour 
and he is not entitled to interest by way of damages or 
otherwise: 12 A. I, R. 1925 Bom. 484, Bel- Ort. 

[Para 12] 

Annotation: — {’4o*Com.), T. P. Act, S. 95, N. 4- 
Cases referred:— 

1. ('42) I. L. R. (1942) Nag. 393 1 29 A. I. R. 1942 
Nag. Ill : 2011. C. 4/2, Balchand v. Ratancband. 

2. (’17 ) 13 N. L. R. 217 : 4 A. I. R. 1917 Nag. 162: 
42 I. C. 79G, Nathuram v. Sheolal. 

3. {'45) 32 A. I. R. 1945 Mad. 151, Seshamataju v. 
Subrnmnnia Sastri. 

4. (12) 39 Cal. 527 : 39 1. A. 68 :14 I. C. 496 (P. C.), 
Mohnmed Ibrahim Hosain Eban v. Ambika Pershad 

5. '('021 24 All. 429 : 29 I. A. 118 : 8 Sar. 293 (P. 0.), 

Sri Gopal v. Pirthi bingb. ^ . 

6. (’23) 2 Pat. 435 :10 A. I. B. 1923 Pat. 290 : 71 I. 
C. 94.S, Lai Bebari Singh v. Gur Prasad Singh. 

7. (’30) 9 Pat. 816 : 18 A. I. R. 1931 Pat. 33 : 130 I. 

C. 168, Brijmohan Singh V. Dukhan Singh. 

8. (’33) 8 Luck. 103 : 19 A. I. B. 1932 Oudh 268:139 
I, C. 358, Kanbaiya Lai v. Mt. Ikram Fatima. 

9. (’19) 15 N. L. R. 114 : 6 A. I. R. 191J.Jg’ 
57 : 52 I. C. 82 (F.B,). Laxminarayan v. vilhow. 

10. (’25) 49 Bom. 591: 12 A. I. R. 1925 Bom. 484: 

I. C. 658, Gafur Imam v. Amir Isab. 

P. K, Tare — for Appellant. 

Y. S. Tambe — for Bespondents. 


(b) Civil P.C. (1908), S. 11, Expln. 4 — Person 
paying oif prior mortgage — In suit by subsequent 
mortgagee such person though impleaded as party 
not pleading his right of subrogation — Subsequent 
suit by him for foreclosure based on right of sub¬ 
rogation is barred. 

One A mortgaged fields X and Y with U and then 
again mortgaged fields X, Y and Z with R. A sub* 
Ecqoantly sold field Y to P. M brought a suit against 
/li F and P and obtained a decree for foreclosure. P 
then deposited the full decretal amount and a final 
decree for full satisfaction was passed. P brought a suit 
against A and P on his mortgage and got a decree and 
took possession of the fields. In this suit P not only 
entered appearance but claimed tliat be had no know* 
ledge of the mortgage or its consideration and expressed 
willingness to pay tbe amount in proportion to bis 
share. He did not however plead bis right of subroga¬ 
tion. P subsequently brought a suit in order to enforce 
the encumbrance under ill’s mortgage-deed on the 
ground that he was, by his payment of tbe full amount 
of that deed, subrogated to the mortgagee’s position and 
bad a right to foreclose: 

Held that P’s claim was barred by res judicata in 
virtue of Expl. 4 to S. 11, Civil P. C.: 32 A. I. R. 1945 
Mad. 151; 39 Cal. 527 (P. 0.): 24 All. 429 (P. C.); 10 
A. I. R. 1923 Pat. 290; 18 A. I. E. 1931 Pat, 33 and 19 
A. 1. R. 1932 Oudh 268, Pei. wi; 6 A. I. E. 1919 Nag. 
57, Listing. [Para 9] 

Annotation:-.('44'Con3.}. C. P. C., S. 11,‘N. 35, 
rt. 4. 


Jud^mont. — Raoji (deceased) and bis son 
Krishna (defendant 1) mortgaged fieldSi Survey 
NOS. 140/2 and 69/l on 14th July 1923, with 
Raghunath Gulji Marwari, and, on 23rd M*y 
1925, Krishna and his brother Motiram (dej^ 
dant 2) mortgaged the same two fields and 
field Survey No. lll/l with Ramkisan (delen* 
dant 3). On 22nd December 1926, they sold b 
NO. 69/1 to tbe plaintiff-appellant 
(now deceased). Raghunath Gulji Marwari Ui 
after instituted Civil Suit NO, 87 of 1928 , 

the mortgagors, Ramkisan and Radbakisan 
on 18th September 1928, obtained a dec 
for foreclosure. He assigned this decree 
Narayan who was substituted as plainbff iR 

of bim in that suit. On 28th September 
Radbakisan deposited the full amount o 
decree and a final decree for full sati 
was drawn up. ^ 

[2] Ramkisan then instituted OivU Suit NO.» 
of 1930 to enforce his mortgage 
mortgagors and Radbakisan and, 
a preliminary and final decree, took 
of the fields on 6th March 1932. On 29tii Aogw 
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1941, Radhakiaan filed the present suit in order 

to enforce the encumbrance under Eaghunath 

Gulji Marwan’a mortgage deed on the ground 

that he was by hie payment of the full amount 

of that deed subrogated to the mortgagee’s posi. 

won and bad a right to foreclose. Pandurang 

(respondent 4} was joined as a defendant as 

Eamkisan had sold field Survey no. 140/2 to 
him. 

[ 3 ] The defendants Krishna and Motiram 
were proceeded against ex parte and the defen. 
dant Pandurang. who admitted bis purchase of 
field Survey no. 140 / 2 . claimed that the suit was 
time-barred in respect of him. The most active 
contestant was the defendant Eamkisan who 
admitted the two mortgages and the subsequent 
sale in the plaintiff’s favour but denied that 
tne plaintiff by making payment was substituted 
tor the original mortgagee and asserted that he 
bad no right to recover the amount paid or to 
foreclose the property. He'also contended that be 
was estopped from pleading subrogation as he 
had not raised that plea in the mortgage suit 
filed by him (Eamkisan), that under the sale 
deed of 22nd Deoember 1925, the right of eubro- 
gation was expressly excluded and that the 
plaintiff had paid the consideration as the mort* 
gagors' agent and acquired the property for less 
than its value with the burden of the prior mort- 
pges. Eamkisan also claimed that the suit was 
liable to be dismissed because the plaintiff bad 
not brought a proper suit for contribution and 
because it was barred by limitation. 

[ 4 ) The trial Court in dismissing the suit 
found as follows: 

(i) The plaintiff was subrogated in place of 
the decree.holder in Civil Suit no. 37 of 1928 

(ii) m present suit was not maintainable 
Without a suit for contribution. 

(ill) The plaintiff was estopped from claiming 
toe amount in question as he had not claimed it 
m Civil Suit NO. 29 of 1930. 

(iv) present suit was not tenable without 
rdemptioD of the decree in civil suit no. 29 of 

19S0. 

against 

thfl Pandurang, 

was not entitled to the 
amount including interest claimed by him. 

Additional District Judge, 
Amraoti, held that the plaintiff should have Lt 

mort ? • respect of the 

mortgagees rights in civil suit no. 87 of 1928 

? 80 by record 

and by the principle of rw judicata as against 

Eamkisan. It was also decided that the present 
flmt for forw osure was not tenable without a 
salt for oontribution and that toe pUinUff was 
not entitled to any relief from the defendant 
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accordingly dis. 

[ 6 ) In second appeal the plaintiff-appellant’s 

earned counsel frankly conceded that ths plain, 
tiff s claim against Pandurang was rightly lield 
to 00 tini 0 *barred, 

[ 7 ] In Civil Suit NO. 29 of 1930 instituted by 
Eamkisan to enforce his mortgage against the 
mortgagors and Endhakisan, the latter not only 
entered an appearance but. as his written state, 
ment Ex. 3.D.6 shows, claimed that be had no 
information of any kind regarding the mortgage 
deed in the suit or its consideraliou, admitted 
that he bad purchased field Survey no. C9/l from 
Kaoji and expressed bis willingness to pay the 
amount that would be calculated in proportion 
to his share in case the sale deed in the dispute 
would be .proved”. Ho bad not then pleaded 
subrogation although that is the stand now 
taken by him m the present suit. In the circum 
stances, he is entitled only to enforce the mort’ 
gage dated 14-7.1923. 

p) In I. L. R. (1942) Nag. 393* there is the 
following passage at page 397 ; 

'’ Subrogation, bein-j a mere substitution, doss not 

create any fresh rights but puts the claimant in the 
shoes of the creditors. It would therefore be evident 
that the rights which a person acquires by subrogation 
and 13 entitled to enforce are the very rights which the 
origin^creditor was entitled to do. Consequently^ the 
acquired rights are capable of being enforced only with- 

orced by the original creditor.. It is on this princinle 
that It was held in 13 N. L. R 217 2 that nnrii. a » 

132, Limitation Act. 1908, time began to rln 
da^^Uba prior mortgage and J from'tSX^tf 

It follows that although a suit for contribution 
would have been within time by reason of the 
fact the present suit was filed within 12 vears 
from 29-9-1929. the date on which the plaintiff 
deposited the decretal amount in c. s. No. 37 of 
1928, toe present suit was time-barred as it had 
been filed on a date subsequent to the expiry of 

a period of 12 years from 14.7-1923, the date of 
the mortgage in suit. 

[ 9 ] l am also of the view that the claim was, 
barred by res judicata in virtue of Exnln iv, 
to s. 11 , Civil P. C. In a.I.r. 1945 Mad. re 
Iiance was placed on the cose in 39 cal 527 * 
in which a subsequent mortgagee had a right bv 
subrogation to priority to another mortgage but 
when he was impleaded in the suit filed bv toe 
prior mortgagee, he failed to prefer his right bv 
aubrogatioj, to the priority. The Division Bench 
ol the Madras High Court which had, as stated, 
relied on that decision, also was of the view that 
If a subwquent mortgagee has priority by reason 
of a right to subrogation, he was obliged to put 
forwwd that right. Their Lordships of the Judi 
cial Committee of the Privy Council had also 
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held in 24 ALL. 429 ^ that where, to a suit by a 
mortgagee on a mortgage bond of certain pro¬ 
perty, a prior mortgagee of the same property is 
made a party and omits to set up his prior 
charge and claims to have it redeemed, a suit 
subsequently brought by him for that purpose is 
barred by Expln. ii to S. 13, Civil P. C. (present 
Expln. IV to s. 11). 

[10] In 2 pat. 435 ® it was held that where a 
person who is impleaded in a suit on a mortgage 
on the allegation that he is a puisne mortgagee 
files a written statement alleging that he is a 
prior mortgagee, but does not otherwise contest 
the suit, and the judgment in that suit proceeds 
on the assumption that he is a puisne mortgagee, 
he is not entitled subsequently to allege in a suit 
on his own bond that he is a prior mortgagee. 
So also in 9 pat. 816’ at p. 8-28 the view taken 
was that when the party impleaded is a puisne 
mortgagee and, therefore, a necessary party, but 
claims priority, he must assert and prove his 
priority, otherwise be is barred. In 8 Luck. 103® 
it was decided that where it is the duty of a 
person to set up a prior charge in defence to a 
claim for the recovery of a certain sum of money 
by sale of a certain property, but no priority is 
set up, a subsequent suit for a declaration that 
he has a prior charge is barred by Expln. iv to 
S. 11, Civil P. C. 

[ 11 ] The appellant’s learned counsel relied 
on the Full Bench case in 15 N. L. R. 114® in 
which there was the following decision: 

" Where a decree for foreclosure is passed ex pur/c 
against a person joined as defendanton the sole ground 
that be is in possession of the mortgaged property, but 
no express adjudication upon the question of title is 
given, though the final decree orders delivery of posses¬ 
sion and possef-siOD is accordingly de)iveted,>tbe afore* 
ssid defendant is not barred by the rule of res jttdicala 
from setting up a paramount title in the subsequent 
suit." 

In that case, however, the decree for foreclosure 
was passed ex parte against a person joined as 
defendant on the sole ground that he was in 
possession of the mortgaged property, whereas 
Hadhakisau bad not only entered an appearance 
in the present suit but had strenuously contested 

in the manner adumbrated above. 

[ 12 ] I am also of the view that the plaintiff 
was rightly held by the two Courts below not to 
he entitled to interest. The suit was by way of 
.subrogation and in 49 Bom. 591 a Division 
Bench held that where one of several mortgagors 
alone redeems the mortgaged property, he is not 
prma facie entitled under S. 95, T, P. Act, to 
claim interest against bis co-mortgagois on the 
amount of their proportion of the expenses so 
incurred; and bis claim, if any, to interest must 
be based on some ground outside the section, as 
for instance, on notice given to bis co-mortga- 


gora that be would claim interest against them 
on the expenses so incurred if they wished to 
redeem their shares. In the case before me such 
notice was not given and there was great delay^ 
in filing the suit. In other words, there were no; 
equities in the plaintiff’s favour and he was not 
entitled to interest by way of damages or other¬ 
wise. In the result the appeal fails and isdis-' 
missed with costs. 

S. c. Appeal dismissed. 
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FULL BENCH 

Pollock, Hemeon and Padhye JJ. 

Narayan Sonaji Sagne — Applicant v. 
Sheshrao Vithoba and others — Non-Appli¬ 
cants. 

Civil Revn. No. 275 of 1947, Decided on 80-10-1947. 
"(a) Civil P. C. (1908). S. 115 - Order amending 
or refusing to amend plaint or other pleading is 
open to revision. 

(Per Full Bench )33 A. I. R. 1946 Nag. 6 was 
rightly decided in so far os it holds that an order 
amending or refusing to amend a plaint or Other pi 
iDg is open to revision. ^ “ J 

Annotation \— (44'Coni.) Civil P. C., S. 115» N. 5. 

(b) Civil P. C. (1908), S. 115 - Revision can be 
entertained touching proper interpretation y 

lower Court of remand order, question of arneufl 

ment of pleading and question relating to ra a 
of issue. 

(Per FuU Bench) High Court has ” 

entertain revisions touching (i) the ® Lj . 

tioD by a lower Court of a remand order, (u) 9 
of amendment of a pleading and (ih) 9 
relating to the framing of an issue. t 

As to whether the High Court as a ® 

tion ought to entertain revision apph<»h 
questions, no hard and fast rule can be 
Each case should depend on its own facts a 

stances and the discretion should be .iinoiDlea- 

and according to correct and well established p^^ 

■ Annotation : — (’44 Com.) CivU P. C.. S. U5, 

(c) Civil P. C. (1908), S. 115 -Reyisional jwis 

lion in civil cases is derived from Civil . • ^ 

(Per Fadhye J.) The revisional 
High Court in civil cases is PaWh 

Porcedure Code (S. 115) and not from 67] 

Annotation (’44 Coni.) Civil P. 0., S- B®' 

■ (d) Civil P. C. (1908), S. 115 - 

itself appealable to High Court— Revisio ^ 

if appeal would lie from decree wbi 
ultimately passed in suit. 

The jurisdiction to entertain a 
depend on the order sought to be revise ^ioolai 
locutory or final. Nor does it ^0P®°^ >, camt 

matter disposed of by that order, 
jurisdiction to entertain revision 
a particular matter provided the tn g^jjgfied- 

mentioned tin the first part of S. /.rdet soogW 
According to one of those conditions * . {o 
to be revised must not by itself be appow 
High Court. It is immaterial that an appeal 
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lo the High Court from the decree which may ulti- 
mately be passed iu the suit : 29 A. I. R. 1942 Mad. 
247. M. on. 773 

Annotation : - (’44-Com.) Civil p. c., S. 115, N. 7. 

(e) CiyU P. C. (1908), S. 115 - Issue of jurisdic¬ 
tion IS always open for revision. 

Though the subordinate Court decides that a certain 
matter lies within its jurisdiction that order is not a 
nullity but where such an order results in the usurpa- 
tiODo jurisdiction which that Court does .not possess, 
to that extent that order is open to revision. In other 
words, where the issue is an issue of jurisdiction it is 
always open for revision. 311 

Annotation :_C44-Com.) Civil P. C., S. 115. N. 10. 

OC 

(i) Civil P. C. (I90S), S. 115—Revisional jurisdic¬ 
tion should not be so liberally exercised as lo 
convert revision into appeal. 

c ^visional jurisdiction of the High Court under 
o. 115 should not be so liberally exercised as to convert 
a revision into an appeal and further every order of 
the subordinate Court should not be interfered with 
only beoanse it was wrong either in law or on facts. 

A . (Para 94] 

Annotation : - (’44 Com.) Civil P. C., S. 115, N. 3. 

(g) Civil P. C. (1908), S. 115 (c)-There must be 
error of procedure and not merely of law. 

There most be an error of procedure and not merely 
of law to justify interference under cl. (c). It must be 
eomething independent of the decision itself; an ir¬ 
regularity or illegality in the manner of arriviDf» at it 
not in the conclusion reached. [p 2 ra 99 ] 

• Annotation ;-C44-Com.) Civil P. C., S. 115 , N. 12 . 
Cases referred : — 

T h?' 19^6 

9 Radhakishan Ramsahaya. 

A- R R- 1943 

n**v. VJ ‘ Rajeahwar v. 

Dashralh. 

394 J 186 I. 0. 402 : 41 Cr. L. J. 289 (F. B ). ^ 

4. {’46) 33 A, I. R. 1946 P. C. 151: 25 Pat. 601 : 73 
R A. 174 : 226 I. C. 148 : 47 Cr. L. J. 905 (P. C) 
Ramanugrabsingh v. Emperor, j 

^ “^8 : 23 A, I. R. 1936 Nag. 

' 1®4 I. 0. 848, Devidas v. Nilkaothrao. 

^“ 8 - 543 ; 28 A. I. R. 1941 
94, Keehorao v. Ganeehrao. 

T • 4 A. I. R. 1917 P. C. 71 : 44 

I. A. 261: 401. C. 650 (P. C.}, Balaktishna Udayar 
y. Vasudeo Ayyar. 

^ : 5 Bar. 54 (P.C.). 

Minaksbl Naldu v. tinbramanya Sastri. 

fl. (’13) 40 Cal. 21 : 39 I. A. 197 : 16 I. C. 188 (P C1 

Co. Ltd. v. Collector of Rangoon’ 

10. ( 28) 9 Lah. 284 : 14 A. I. R. 1927 P. C 242 • 

® loconie Ux Comror. Delhi. 

73r T? fl 359 = 92 L. T. 

(^941) Nag. 588:29 A. I. R. 1942 
n^MflRV-SrVii Shrikisbandas. 

oi. '■ "•>'‘’'= 

IS. (-01) 26 Bom. 332 (P.C.). Pestonji M. Modi y. 
(jueen InBurance Co. 

‘I' n*’!!’, *L ®‘l; '■ "• C“'- 388 : 23 

!• Oe 977, 6heo Proaad Bongsbldbt ?* Ratnchonder. 
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^ ^*938) Nag. IOC : 25 A. I I{ JOja 

liaMuktaS Balaji Bhumnaji V. 

\^’c's0G fP R ■’ I 9^ • '^8 

19 Bamcbandra. 

19. (89) 16 Cal. 749 ; 16 I. A. 104 ; 5 Snr. 362 (P C ) 

km iJLV. “ ’■ '■ 

7p/a)!’aalk.kT;. NJrliak'■ ’’ 

192 : 5 Sar. 560 (P C ) 
Singh. ‘ ’ ’ 

? C 108'f R r ^ 919 :156 

Narain ' ^ ^ Corporation, Ltd. v. Shanti 

23 (■?') '‘f’ I’erji'ud. 

V err 9 1-B-1935 CuI.33G: 156 

V^'C fifi? ’’ n *■ fat. 673 ; HO 

I C 2? ^ '■ ?? Pf't. 85 : 161 

7fi 7-oo7 c«r V. Deoraj Gir. 

^^Cj. 8I0(r. B.),Ram Khelawan S:ibu v. .Suramlra 

OA Boduiai. ^ 

130 I C 14^7^' 1931 Nag, 17 : 

31. (38) 2i> A.I. R. 1938 Nag. 2101; I L R nQ.ini 

32^1'3Hf 25^?/' n "■ Badbelal 

Bbaiya Sabeb v. Rumnatb 

J5. ( 40) I. L. R. (1940) All. 564 • 27 A T p laAn 

Saiar ' B^wa? 

3M'35) 57 All. 678; 22 A,IR, 19,3.5 PC 185 • fi-> r i 

37 (4 '■ “'kd'’ 

111 I C IGl ?P ''o'- "■ Oudh 3J5 . 

38. ('24) 5 Ub sk' n r ^rS'' 

84 I C 239 IP n I t ’ 1 1 ^9^4 Lab. 425 : 

Lai Mebrchind 

hk-^‘ (1943) Lab. 257 : 30 A I R iSs's 

'Sill,'; l)'’fe’l ■'Kba,f M 1 

Gafloor. ^ Moideen v. Abdul 

41. (’85) II Cal. 6 : 111 a 237 fP pi a • tt 
Kban V. Sheo Baksb Bingh. 

4 4. (35) 58 Mad. 936 : 22 A f U loyr w , . 

Ifil I n “* Mad. 547 ’ 

45”(k“ irL®:^rnr2yr ii,"';sSo"o"r- ' 

isu^c. 83, Mabomea .b.lsbam^Alf T 
Z ‘sM 8M : 32 A. 1 K 1945 


260 Nagpur Narayan Sonaji v. Sheshrao Viteoba (FB) i. I. R, 


49, (’46) 21 Luck. 167 : 33 A. I. B. 1946 Oudh 68 : 
223 I. C. 40, Ram Sunder v. Parasrara. 

50. {'21) 48 Cal. 110 : 8 A. I. K. 1921 P. C. 50 : 47 
I. A. 2-55 : .)7 I. C. 606 (P. C.), Cbaran Das v. Amic 
Kban. 

51, ('21) 48 Cal. 832 : 9 A, I. R. 1922 P. C, 249 : 48 
I. A. 214:63 I,C, 911 (P. C.), Ma Sbwe Mya v. 
Maung Ml) Hnoung. 

52. (’39) I. h. R. (1939) Nag. 194 : 25 A. I. R. 1938 
Nag. 38S : 17G I. C. 728, Laksbman Singh v. 
Mnliendralal Cboudbari. 

n. S. Dahxr and IP. IP. Hhcl' — for Applicant. 

B. R. Mandlekar — for Non-Applicants Noa. 1 

and 2 Respectively. 

Order of Reference. 

Bose J. — The question here is whether the 
High Court has jurisdiction to entertain a revi- 
Sion under s. 115, Civil P. C., against an order 
of trial Court dealing with an amendment of a 
pleading and the framing of certain issues con¬ 
sequent on the amendment. 

[ 2 ] This is the sort of question which arises 
frequently and as Judges of this Court bold such 
widely divergent views on the subject, I feel the 
matter should be settled, at any rate in principle, 
by a Full Bench, particularly as it is one of 
great practical importance and seriously affects 
the conduct of trials, in the first Court, as also 
the length and costs of litigations. 

[3] The immediate cause of the reference is a 
recent decision of Sen J. in i. L. R. (1945) Nag. 
034^ at p. G40 with which with the utmost res¬ 
pect, I disagree, particularly as I have taken the 
contrary view in a series of cases. This conflict 
requires to bo resolved. 

[4] The facts are as follows. The suit as 
originally framed was for possession, the plain¬ 
tiff basing his title on a document which pur¬ 
ported to be a sale-deed. The defence to the 
action was that it was not a sale but a mortgage, 
and that accordingly the suit did not lie. 

[5l This issue was fought through three 
Courts and eventually a Division Bench of this 
Court held in a Letters Patent appeal (revising 
a decision of mine) that the document was a 
mortgage and not a sale. As a corollary to this 
the Division Bench permitted the plaintiff to 
amend bis plaint and sue for foreclosure on the 
basis of the same document now held to be a 
mortgage. In a foot-note to its judgment the 
Division Bench said, 

‘‘Liberty to defendants to amend Written Statement 
if ^desired to contest new matter introduced bnt not 
otherwise.” 

[6] The defendants availed themselves of this 
permission and were permitted to amend by the 
first Court, that is, the Court to which the case 
had been remanded for a fresh trial on the basis 
of the amended plaint. Having permitted the 
amendment, the first Court struck certain issues 
—numbers 3 to 7 inclusive—on the basis of the 


amended written statement. These issues raise 
questions which bad been raised, but not tried 
before the remand and which were repeated in 
the amended written statement. Plaintiff 1 
objected, but the lower Court overruled bis 
objections in the order now under revision, and 
the question now is whether the High Court has 
jurisdiction to entertain this revision. 

[7] I have long refused to entertain revisions 
of this interlocutory nature and very strongly 
hold the view, first, that the High Court has no 
jurisdiction in cases of this kind, and secondly 
that if it has, then, revision being a matter of 
discretion, it ought not to interfere. 

[8] Touching first the question of jurisdiction 
I will repeat what I have endeavoured to ex- 
pound at length in a number of cases including 
the Full Bench case in i.L.R. (1943) Nag. 176^ and 
a Full Bench in a criminal case reported in 
Crown v. Daltatraya Sadashiv Ekarve^ where 
the view I took regarding the extent of a jury’s 
jurisdiction has now been taken by the Privy 
Council in A. 1. R. 1946 P. 0. IsF’at pp. 153, 
154; also when sitting as a single Judge in I-L.B. 
(1936) Nag. 73,® and again in I. L. R. (1941) Nag. 
043® at pp. 648, 550. 

[9] To begin with I think it is elementary 
that no appeal can be claimed as of tight on 
grounds of justice or as inherent in the verj’ 
nature of things. Unless a right of appeal is 
expressly conferred by statute there can be no 
remedy by way of appeal against an order of a 
Court made with jurisdiction however erroneous 
the order may seem to be. The Privy Councii 
has so decided in 40 Mad. 793^ at p. 801,11 

26,® 40 cal 21,® 9 Lah. 284^® and in (1905) 74 
P. C. 77 “ and 30 has this Court on many 
sioDs, as for example, in I.L.R. (IWI) 
at p. 592. If this basic principle is accepted 
it must follow that there is some fundamen 
distinction between a revision and an . 
is idle for the Privy Council to lay down 
principle again and again if Courts ate 
entertain an appeal in the guise of a 
whenever an appeal is not allowed by 
that is what must happen, and ip 
happen, when a clear out distinction is not d 
between an appeal and a revision, and not m 
drawn in theory but rigidly adhered 

practice. niffb 

[10] Now, it is indubitable that 
Court has been vested with jurisdiction to 
tain revisions in certain oases, but it is n ^ 
unlimited jurisdiction any more than its I® 
tion in second appeal is unlimited. As ^ 
as 1855, their Lordships of the Privy ^ 

observed in 6 M. I. A. 184*® at p. I®®'Afl* 

“Wherever jurisdlotion is given to a wort I 
of Parliament, or by a Regulation in Ind** t 
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iJrlSnif Lw P«liament). and snob 

jurisdiction 18 only given upon certain specified terms 

contained in the Eegulation itself, it w a universal 

piinciplo tbattbese terms must be complied with in 

order to create and raise the jurisdiction,^ for if they be 
not complied with tbe jurisdiction does not arii.-‘ 

[11] I fully agree that the existence of juris- 
diction usually involves the decision of some 

question of fact collateral to the main issue, and 
when that is the case 

that where the jurisdiction of 
an; tr buoal depends upon facts, it has power to deter- 

FdT Laws of Lgland, Hail- 

stiam Edn., Vol. 26, page 279),’* ^ 

Therefore, when the High Court decides that a 

certam matter lies mtbin its revisional jurisdic. 

tran Its order is not a nullity however wrong it 

may be. (See 2 cal. 131» at p. i4i). But that in 

my opinion, is no justification for usurping a 

uriadiclion which this Court does not poLss if 

that 13 in fact the case, and to that extent the 

obseryafciong of the Privy Council which I have 
just Cited stand. 

[ 12 ] It will perhaps be advisable to explain 
this at greater length, for. on the face of it. the 
matter Mems anomalous. The truth is that term 

and the o her limited. In its absolute sense there 
13 a complete lack of jurisdiction. Thus if tbe 
station master of some railway station purports 
to write a judgment and pass a decree there is 
complete absence of jurisdiction, and bis so-called 
order 10 a complete nullity. The same applies if 
a Civil Court attempts to encroach upon a pro- 
Vince exclusively reserved by the legislature for 
a revenue tribunal and vice versa. 

[13] But in its second sense, though tbe mat- 

ter touches jurisdiction, the order of a properly 
instituted Court vested with authority to decide 
the facts on which its jurisdiction rests is not 
mcesaari y a nuUity. I will give two illustrations. 

♦b. 1 n jurisdiction of 

enlertam claims up to as. 5,000 it cannot proceed 
to decide cases in which the value'of the subject- 

U '“’In”®; SOW/- But 

wi htuHrei must be vested 

™ M O hi I ^ 'lotermiue what the correct 

.u « ‘be Court 

vahe^ttheMv “f'of^o ‘ba‘ ‘he 

then matter is below as. cooo/- 

or eve™a^h“- “ “^“‘'oogod 

obieTon on 1 / " ‘’S' 'O'-ioiO” ”» 

stoge. The decree cannot, for instance, be chall. 
enged in execution or in a enbeequent suit. But 

as .the question of valuation touches jurisdiction 
o“?f ‘be basic elemente which goto 
bnild np the fabric of juriadiclion, the matter is 
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reyisablo, because, however much the Court has 

authority m tbe first inatanco to decide whether 

it has jurisdiction neverthless the fact which it is 

determining is not an issue on the merits but an 

issue of jurisdiction, and such an issue is always 

revisable. It is something which touches tlie 
Court itself. 

[15] The second illustration is taken from the 
Privy Council decision reported in 25iiom. 332.’® 
One of the ingredients as to jurisdiction is as 
regards the person. A Court has no jurisdiction 
(except m certain cases which do not arise 
here, as for example, in matters which operate 
in rem) to decide matters for or against persons 
who are not before it. that is to say. against per- 
sons who have not been joined to the action and 
who have not been noticed. Thus, if x wants a 
decree against a be cannot get it by joining b to 
the action and omitting a. But if a question 
arises regarding tbe identity of a and B appears 
before tbe Court and contends that he is b and 
not A. and the Court bolds that be is a in 
spite of the fact toat be is B then B is bound by 
the decree even if it is passed in a’s name how¬ 
ever grievous the Court's error may be, unless 
B has the matter set right by an appropriate 
tribunal. 

[ 16 ] Here again, the matter would be revisa, 
ble. The Court is invested with jurisdiction to 
determine, in tbe first place, whether it has juris- 
diction, that is to say, whether the person who 
appears before it is B or a. But tbe question it is 
determining is not one on the merits but whe¬ 
ther it has jurisdiction. It is eometing which 
touches itself, and if it decides that B is A and 
not B (that was what happened in the Privy 
Council case) and if b does not have tbe error set 
right by the proper tribunal (which is also what 
happened in the Privy Council case) then b is 
bound by the decision and cannot challenge it 
either in execution or in a subsequent suit. That 
was what the Privy Council decided. 

[I7] But that sort of situation can only arise 
in matters touching jurisdiction. It does not 
arise when the matter touches not jurisdiction, 
that is to say the right to entertain a claim at 
all, but the merits, that is to say, a decision by a 
competent Court, by which I mean a Court 
competent to entettain that sort of claim and to 
decide that sort of issue. Exactly what those 
matters include and embrace may sometimes 
give rise to difficulty, but in general there is no 
doubt. However, I wiU deal with this later. 

Cl8l This explains what is sometimes puzzl. 
ing on the surface and explains what tbeic Lord- 
Bbipe of the Privy Council mean by saying that 
the Court has no juriediction to entertain second 
appeals on facts or revisions on the merits but 
nevertheless uphold their decrees and orders in 
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subsequect proceedings despite that fact. It also 
explains the passage from Ilalsbury which I 
have just quoted. 

[ 19 ] The High Court is not invested with 
revisioiial jurisdiction in civil cases by the 
Letters Patent. Therefore, its sole authority to 
act in such cases is derived from the Civil Pro. 
cedure Code. 

[20] Now, the Code is clear regarding appeals. 
It provides for appeals from original decrees 
under S. 96 and for appeals from appellate 
decrees in s. 100. It also provides for appeals 
from certain orders under S. 104. Then Ss. lOl, 
102 and 104 say that there shall be no other 
appeals apart from those expressly provided. I 
take it that that is intended to have some 
meaning. 

[21] Then as regards revisions, S. 116 ex¬ 
pressly limits them to the three cases mentioned 
therein. AH three relate to jurisdiction. It will, 
therefore, be necessary to examine the meaning 
of jurisdiction. 

[22] It is defined in Halabury’s Laws of 
England (Hailsbaui Edn.) Vol, 8. p. 53l), to 
mean : 

“By jurisdiction is meant the authority which a 
Court bus to decide matters that are litigated before it 
or to take cognisance of matters presented in a formal 
way for its decision. The limits of this authority are 
imposed by the statute, charter or commission under 
which the Court is constituted." 

[23] One of the tests given by Halsbury in an 
earlier passage regarding the superior Courts is, 

‘ An objection to the jurisdiction of one of the supe¬ 
rior Courts of general jurisdiction must show what 
other Court has jurisdiction, so as to make it clear that 
the exercise by the superior Court of its general juris* 
diction is unnecessary." 

That does not apply in its entirety to a lower 
Court, but the test is nevertheless of value. If 
the lower Court had no jurisdiction to decide the 
matter in band then what other Court had? 

[24] Now, we are concerned here with the 
amendment of a pleading and the framing of an 
issue. We are also concerned with the interpreta. 
tion of a remand order by this Court. Let us 
consider the last of these first. When this Court 
makes a remand order and issues directions to a 
lower Court, which is the proper Court to read 
that order and interpret it? Surely, the only 
Court which can do that Is the Court to which 
the matter is remanded. It may err in its inter- 
pretation but that is something quite different 
from its jurisdiction to entertain the remand and 
road and construe the order. The only Court 
which can do that is the Court to which the 
remand is made. If therefore the Court enter¬ 
tains the matter after remand, considers and 
construes the order of remand and reaches a 
judicial conclusion therein then, whether the con¬ 
clusion is right or wrong, no question of jurisdic¬ 


tion is involved. It bad jurisdiction and it 
exercised it. 

[ 25 ] Next consider the question of amend, 
ment. Has a trial Court, whether before or after 
remand, jurisdiction to allow or to disallow an 
amendment of a pleading? The answer is 
obvious. Order 6. R. 17, Civil P. C., specifically 
provides for amendment and states that “The 
Court may at any stage of the proceedings 
etc. >. • 

[ 26 ] Now, which Court is referred to? 
Surely, not the High Court. It is patent on the 
face of it that the application for amendment 
must be made to the Court which is at the 
moment of the application seised of the proceed¬ 
ings. It is equally patent that an application for 
amendment cannot be allowed automatically 
any more than it can be disallowed without con¬ 
sideration. There are rules which govern thwa 
matters and so some authority has to decide 
whether the application in question falls within 
the purview of those rules or nob, and the only 
possible authority is the Court to which the ap¬ 
plication has to be made. In that event it is 
patent that that is the Court which is vested 
with jurisdiction to determine this matter, and 
if that Court entertains the application and con¬ 
siders it in accordance with the prescribed forms 
of law, that is to say, after hearing the parhes 
and so forth, and reaches a conclusion judiciallf. 
that is to say, after formally setting out reasons 
in writing. I find it impossible to say either 
that Court has not exercised a jurisdiction ves 

in it by law or that it has refused to exer 

such a jurisdiction. What else is it 
it decides the matter and either allows or i 
allows the amendment? What other Conrt 
the authority and the power to entertain the ap 

plication and decide it? . 

[ 27 ] The same reasoning applies to th® l • 
ing of issues. 0 .14, R. 1 of the Code dea ^ 
the matter and lays down a set of 
clearly for the Court which is seised ° 
ceeding to decide whether a 

arises or not and to decide the form in y • . 

should be couched. As I say apply i. 
given in Halsbury. If that is not the wnt 
this then what other is there ? If the Code p 
vides for a certain matter it is obvious tba 
Court must have the jurisdiction to deal w* ' 
and if it is not the Court trying the case 

what other Court is there ? , * 1 ,*, ease 

[28] It is perfectly true that after tn 
has been finally decided the appellate W 
comes seised of the matter if an sppea ^ 
ferred, and then it can, under S. ^^7. 

the powers of the first Court. But if ^ 
expressly prohibits an appeal till the *PP . 
stage surely it equally prohibits the eie 
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those interlocutory powers except in the narrow 
circumstances prescribed by 8. ns. In any case 
it is obvious, to my mind, that the Court vested 
with jurisdiction to frame issues is the Court 
which is at the moment seised of the proceedings. 
Therefore, when it either frames an issue or re¬ 
fuses to frame one I find it impossible to say 
that it is not exercising jurisdiction, and even 
more impossible to hold that it is failing to exer- 
cise jurisdiction. 

129] The distinction between an error of fact 
or law committed in the exercise of jurisdiction 
and an inherent lack of jurisdiction is brought 
out by the Privy Council in 2 cal. I3l'* at p. hi. 

In the first case "(that is, when a.Court of appeal is 
correcting an error of law made by a lower Court)’* the 
Appellate Court reverses the order, because the Judge 
has erred in the mode in which he has exercised a judi¬ 
cial discretion; in the latter case “(that is. when the 
order is made without jurlsdiotion)’*, it quashes the 
order, because there was no discretion at all to be exer- 
oised.” 

[30] This analysis reveals, to my mind, that 
cases like the present can in no event fall with, 
in clauses (a) and (b) of 8. lis. I turn now to 
clause (c): 

"To have acted in the exercise of its jurisdiction illeg* 
ally or with material irregularity". 

[31] I am clear that the words "illegally’' and 
material irregularity” do not cover either er- 

rors of fact or of law. They do not refer to the 
decision arrived at but to the manner in which 
it 18 reached. The errors contemplated relate to 
material defects of procedure and not to errors 
of either law or fact after the formalities which 
the law prescribes have been duly complied with 
both in letter and in spirit. As I have said in 
I. L. B. (I936) Nag. 78® at p. 77. 

“It must be something independent of the decision 
Itself; an irregularity or illegality in the manner of 
arriving at it, not in the conclusion reached." 

[82] I do not wish to be precise regarding this 
in fact that is impossible as well as undesirable. 
But, generally speaking, certain matters are now 
regarded as essential for a fair and proper trial. 
For example, both sides must be given an op. 
portunity of appearing and of being heard. If 
they appear they must be beard. They must be 
given a chance of presenting their cases. The 
Judge must reach his conclusion judicially and 
not arbitrarily, and so forth. Therefore, if a Judge 
refuses to hear the parties or one of them, or if 
ha flipa A coin instead of applying his mind to 
the case and giving a judicial decision,or if heads 
arbitrarily such as deciding on the colour of a 
man s eyes or that of his hair, or if ha gives no 
reasons in cases where the law requires reasons 
to be recorded, then be is not complying with 
the procedure which the law prescribes for a fair 
and proper trial. In that event interference is 
called for under clause (c). But if he does all that 
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and acts fairly and judicially tho matter cannot 
m my judgment, fall within clause (c). 

[33] I am in good company in so thinking. 
Sir Lawrence Jenkins C. J. so held in 41 col. 323 *® 

and so did Woodrolle J. Sir Lawronce Jenkins 
said at page 338. 

‘Tt appears to me that S. 11.5 can ouly bo called in 
aid wbeo the failure of justice (if any) has been duo to 
one or (Miqx of the faults of yrocedurc indicated in 
inat section. If there was an error committed by Mr. 
Uobbin, it was an error of law and ml of proudure." 

And at page 337 the learned Chief Justice pla¬ 
ced in a nutshell the exact position which applies 
in all these cases. Ho said: 

"But bow can it be fairly said that tho Court failed to 
exercise a jurisdiction vested in it by law? It dealt with 
t^bc matter; it was prepared to exercise its jurisdiction, 
but the learned Judge considered as a matter of law 
that there was no relationship of landlord and tenant, 
ine Court was entitled to come to that conclusion even 
I It was erroneous, and if it did come to that conclusion 
It cannot be said that the Court has failed to exercise a 
jurisdiction vested in it by law." 

So also Woodroffe J. said at page 339 , 

_ Then as regards the alleged irregularity, this accord¬ 
ing to the general trend of the cases applies to the 
commiSBioD of an srror of procedure/' 

I followed this io. i l. r. (i 936) Nag. 73® at p. 77 and 
• again in principle in l. l. r. ( 1943 ) Nag. 176,^ and in 
the latter case the Full Bench agreed with me; 
also in i. l. r. (i938) Nag. 106*^ at p. 112 that 
was actually the dteision of another Full Bench 
regarding the construction of s. 115 (c). and still 
later of a Division Bench in i. l. r. {i94l) Nag. 
543® at pp. 55G, 557. I cannot see how any other 
conclusion is possible in view of a series of Privy 
Council decisions quite apart from the intrinsio 
logic of the position. 

[34] In 40 Mad. 793^ at p. 799 the Privy 
Council in dealing with s. 115 said; 

. "It will be observed that the section applies to 
jurisdtelion alone, Ihc irregular exercise, or non- 
exercise of it, or tbo illegal assumption of it. One 
section is not directed against conclusion of law or 

fact %n which the queslion of jurisdiefion is not i»- 
volved . 

[85] Those words appear to me to be em- 
phatic and to be free from any sort of ambiguity. 
But even if there is difficulty it is resolved by 
the illustrations given by their Lordships. One is 
(p. 799): 

If the civil Court should absolutely and wbimsioally 
decline to exercise its jurisdiction and to make any 
orders etc .... ". ^ 

Another at p. 800 ; 

Any order made.in disregard of the re¬ 

quirements of natural justice, such, for instance as 
proceeding without giving the member sought to be 
removed notice, or affording him an opportunity of 
defending himEelf". 

[36] Other attributes of jurisdiction will be 
iwnd set out in Halsbury's Laws of England 
(Hailsbam Edn) vol. 8, pp. 581 to 537 . They are 
as to area (territorial), as to value (pecuniary), 
as to subject-matter, and as to person. The ques^ 
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tiou was elaborately discussed by Mookerji 
Ag, C. J. in a Calcutta Full Bench, 48 Cal. 138^® 
at pp. 118 , 160 , and that decision was followed by 
me in l. L. R. (1930) Nag. 73^ at p. 76. 

[37] This was the view of the Privy Council 
as early as 1884 under the old Code of Civil 
Procedure. Their Lordships said, construing 

S. 622 which corresponded to S. 115: 

“The fjuestion then is, did the Judges of the lower 
Courts in tliis case, in the exercise of their jurisdiction 
act illegally or with irateriiil irregularity. It appears 
tliat ll.CY bad perfect jurisdiction to decide the question 
which was before them, and they did decide it. Whether 
they decided it righlhj or wrongly, they had jures- 
diction to decide the case and even if they decided 
wrongly, they did not exercise their jurisdiction illegally 
or with material irregularity". 

[38] The questions which the lower Courts bad 
to decide in that case were of res judicata and 
of what is now o. 2, R. 2 under the present 
Code of Civil Procedure. The lower Courts there 
held that the suit was not barred for either 
reason and proceeded with the trial. The Court 
of the Judicial Commissioner entertained a 
revision and set aside the orders of the lower 
Courts on the ground they were wrong. The 
Privy Council held : 

"Tbe Judicial Commissioner had no jurisdiction 
in the case”. 

And this not because the lower Courts were 
right but because whether they were right or 
wrong they had jurisdiction and accordingly the 
Judicial Commissioner had no jurisdiction to 
sit in judgment over them in revision. 

[39] I fail to see how anything can be stronger 
and more emphatic than this. I equally fail to 
see how an issue of res judicata or of o. 2, R. 2, 
is less fundamental or goes less to the root of a 
case than a question of amendment or the fram. 
ing of an issue. After all the issues were framed 
by the lower Courts in that case and the Privy 
Council held that whether they were rightly 
framed or wrongly, whether the decision was 
right or wrong, the Judicial Commissioner bad 
no jurisdiction to interfere in revision. 

[40] This decision was followed by the Privy 
Council 5 years later. The head.note in 16 Cal. 
749 ^® runs: 

“A decision by jadgment of a competeut Court 
whether right or wrong which by law is 6nal and 
Without appeal, were the Court has not acted in the 
exercise of its jurisdiction illegally, ov with material 

‘^regularity, cannot be set aside under S. 622, Civil 
P* C,'\ 

[41] This was reiterated for a third time in 37 

ALL. 485^® at pp. 494, 495: 

‘‘Their Lordships think it is very trite and very 
familiar that a challenge of the method of the exercise 
of the jurisdiction of a Court can never in law justify 
a denial of the existence of such jurisdiction. The 
former has reference to the merits of the case". 

[42] Now, it is pertinent to oleerve that with 
these three decisions before it the legislature did 


not see ht to alter s. 622 in any material respect 
when it enacted S. 115. I take it that that was 
done with deliberate intent and I think it is 
elementary that Courts in India are expected 
faithfully to carry out the intention of the 
Legislature and to obey the decisions of the 
Privy Council also to follow their own Full 
Bench rulings. This is particularly so when their 
Lordships have continued to construe the section 
as before in clear and emphatic terms. I have 
already referred to their decision in 40 Mad. 793^ 
at p. 799. I have also referred to the Nagpur 
Full Bench in l. L. R. (1938) Nag. 106'^ at p. 112. 

[43] In 25 Bom. 337*^ at p. 347 the Privy 
Council again stressed the distinction between an 
error of law and an order made without juris* 
diction. Their Lordships said : 

"Id doing so the Court was exercising its jurisdiction. 
It Qiadc a sad mistake, it U true; but a Court has 
jurisdictioQ to decide wrong as well as right. If it 
decides wrong, the wronged party can only take the 
course prescribed by law for setting matters right; and 
if that course is not taken "[and I would add, if that 
course is not open under the law]," the decision, how- 
ever wrong, cannot be disturbed." 

[44] I might mention here that in cases where 
the High Court has wrongly interfered in second 
appeal on questions of fact the Judicial Com* 
mittee have made the matter one of jurisdiction: 
See, for example, 18 oal. 23^^ at p. 80 : 

“It is enough in tbepresentcaseto say .... that there 
is no jurisdiction to entertain a second appeal on the 
ground of an erroneous finding of fact, however gross 
or inexcusable the error may seem to be." 

[45] That, to me, seems obvious. If the law 
is that DO appeal shall lie except where a statute 
expressly provides for one and if a 

permits an appeal only under circumscribed 
conditions it seems obvious that if a Court enter¬ 
tains an appeal in circumstances which 
does not warrant it travels beyond its jurisdic¬ 
tion; and what applies to appeals appears to naa 
to apply with even greater force to revision. 
However, as revisions are so often entertatoad 
on discretionary grounds on matters touching 
the merits and having nothing to do with juris¬ 
diction I will deal with that aspect also in 
my views on the other matter do not meet w 
the approval of the Full Bench but before doiDg 
so I wish to repeat what I said as a member o 
the Full Bench in i. L. R. (1943) Nag. 1^6 


p. 197 . As I said there: .i, Hivb 

"I am not enamoured of the view that ■ j w 
Court has the right to interfere on questions , a 
that it need not do so unless H IfniiJ 

will not think fit unless there has been subsiw> 
injustice’ and the like.” 

I will not repeat here the reasons I 

All I will eay is that: ... -ijts 

“If the roatter falls squarely within the s®®* . 
powers it cannot shirk a decision and it 
decide according to the principles and laws WW 
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ObMSOP'"'^ 

[46] Now, the usual ground given for inter- 
ference at an interlocutory stage is that it cuts 
short litigation and saves the time of the Courts 
and the money of the parties. But is that really 

BO ? And in any event is it a valid considera- 
tion ? I do not think so. 

sense, of course, a decision by the 
High Court saves time and money except the 
time and money cf the State. But if that is a 
valid consideration every preliminary issue of 
law ought to be sent up to the High Court ira- 
mediately. It will save time, the time of the 
first Court spent in heating the arguments and 
in writing an order. Why bother about the deci. 
sion of the first Court ? And so also preliminary 
issues of fact. Let the first Court record the 
evidence and send the records to the High Court 
direct. Also, • if it is legitimate for the High 
Court to cut short litigation by entertaining 
preliminary isanes regarding limitation and res 
judicata and on questions of amendment in 
cases where an appeal from the decree would go 
to a lower appellate Court (as it would in the 
normal course in this case) then why is it not 
legitimate to skip a lower Court of appeal, come 
straight up to the High Court in revision and 
be done with it ? Regarded from that angle the 
matter is obvious, but if so, where is the logic 
or the consistency in advancing the particular 
reason as a ground for interference in revision ? 
ihe usual rule undoubtedly is that questions of 
limitation and res judicata and the like should 
be decided by the lower appellate Court in cases 
open to second appeal. A remedy by appeal is 
provided and so no revision lies; and that, with 
all due respect, is what a. U6 says. Apart from 
the limitations regarding jurisdiction the section 
^ lays down a second limitation, namely, 'and in 
which no appeal lies.’ 

[48] Now, of course, it is perfectly obvious 
that no appeal lies from an interlocutory deci. 
Sion of the nature we have here but an appeal 
does he regarding the subject-matter of the 
decision and express provision for this is made 
m 8 .106 of the Code. It states in substance that 
no ap^al shall lie from Interlocutory orders of 
the nature we are considering here but 

Therefore, an appeal is directly provided, and as 
such questions do not touch jurisdiction 8.116 
expressly bars their entertainment in revision. 

1 do not see how Courts can ignore such express 
provisions on grounds of convenience. 

[40] Next, consider the absurdly illogical con. 
elusions which flow from such a practice. Con. 
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Elder first a question of limitation or res 
jwdicafa. If a Court proceeds to decide either or 
both of these questions as a preliminary issue 
and reaches the conclusion that tho suit is nob 
barred, according to the view under coiisidern- 
tion, a revision lies to the High Court. But if 
the Court reaches the other conclusion and dis. 
misses the suit then an appeal lies to the lower 
appdiate Court, end the matter cannot reach 
the High Court except by way of second appeal 
In other words, if one side fails it has direct 
access to the High Court whereas if its opponent 
fails on the same issue he has to go to a lower 
Court, _ The same sort of situation can arise on 
a question of amendment, 

[60] Tbc-u consider another anomaly. Revi- 
sions are heard by single Judges whereas second 
appeals above a certain value are entertained by 
a ^neb of two Judges. In this very case I am 
asked to decide questions, sitting singly, which, 
in the Dorroal course, would have been decided 
by a Division Bench. The anomaly is even 
greater m suits above the value of Es.ioooo 
The same point in the same litigation is decided 
by one Judge if one side loses and by two if the 
other side loses. Surely, any practice which 
leads to such absurdities is not only undesirable 
but must be radically wrong. 

[5i] Next consider the sheet anchor on which 
this practice is usually defended, namely the 

shortening of litigation and the saving of costs 
and doing ‘justice.’ 

[ 62 ] ^ow statistics show that a large percen 
tege of cases which roach this Court are in the 
end dismissed. I do not know the exact figure 
but 1 am told it is in the neighbourhood of 75 to 
80 per cent. The exact figure does not matter 
but the percentage is large. I refer here to cases 
which are dismissed after being set down for 
hearing parties. I do not include in this those 
which are dismissed summarily. Therefore, what 
does this argument amount to in the end ? In 
the majority of such cases the litigation is not 
shortened, on the contrary it is unduly prolonged 
and everybody's time and money are wasted. 

The result is that cases are admitted on this 
baeis not in the hope of shortening litigation as 
a whole but in the sure knowledge that 75 per 
cent of litigants in this class of cases must be 
penalised in the hope that 25 per cent will bene, 
nt, and that their litigation must he lengthened 
and not shortened. That hardly seems fair or just. 

163J I am strongly of opinion that justice 
delayed is justice denied and hold the view that 
anything which can reasonably be done to shor. 
ten litigation as a whole should be done. I am 
clear that it was never the intention of the legis. 
lature that cases should be tried piecemeaUbita 
by this Court, bits by another and the rest by a 
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third. The whole scheme ie to vest certain 
Courts with jurisdiction to try certain classes of 
cases and to leave them to try it, and leave them 
to decide the matter right or wrong. After the 
matter is finally concluded by a decree then and 
only then, save in special cases expressly provi¬ 
ded for, can a higher Court entertain the ques¬ 
tion, and not even tlien if no appeal is allowed. 

[ 54 ] Tbs High Court is given judicial superin¬ 
tendence over Courts subordinate to it but only 
for determining whether they are in fact vested 
with jurisdiction to try the issue in question and 
if so, to see whether the trial is proceeding in 
accordance with the usual and recognised forms 
of procedure. The revisional jurisdiction of the 
High Court does not, in my opinion, extend 
beyond that. 

[55] If it is legitimate to interfere on a ques- 
tion of amendment then why is it not proper to 
interfere when a Judge allows or disallows a 
question during the examination of a witness, or 
when he rejects a document? Once the principle 
which I am contesting is conceded it will be 
almost impossible to draw the line and the High 
Court will be flooded with applications as is 
being attempted now, and, if logic is to have any 
place, the High Court will be bound virtually to 
try the bulk of the cases in the Province. 

[56] I refer the following questions for deci¬ 
sion by a Full Bench: 

(1) Was I. L. R. (1945) Nag. 634' rightly deci¬ 
ded in so far as it bolds that an order amending 
or refusing to amend a plaint or other pleading 
is open tc revision? 

( 2 ) Has the High Court jurisdiction to enter¬ 
tain revisions touching 

(i) the proper interpretation by a lower 
Court of a remand order, 

(ii) a question of amendment of a pleading 
and 

(iii) a question relating to the framing of an 
issue; and 

(3) If there is jurisdiction ought the High 
Court, as a matter of discretion, to entertain 
such applications on such questions? 

OPINION 

[67] Padhye J.—The following questions 

have been referred to us for decision: 

(1) \Ytts I. L. R. (1945) Nag. C34i ‘rightly decided in 
so far as it bolds that an order ameodiDgor refusing to 
amend a plaint Or other pleading is open to revision? 

(2j Has the High Court jurisdiction to entertain 
revisions touching 

li) the proper inlorpietation by n lower Court of a 
remand order, 

(ii) a question of amendment of a pleading, and 

(iii) a question relating to the framing of an issue; 
and 

(8) If there is jurisdiction ought the High Court, as 
a matter of discretion, to entertain such applications 
on such questions? 


[ 58 ] Civil Revision No. 276 of 1945 which 
came for beariug before Bose J. gave rise to this 
reference by the learned Judge. This revision 
was against an order passed by the trial Court 
in Civil Suit NO. 37 of 1933 allowing an amend- 
ment of the defendants’ written statement and 
framing additional issues on the basis of the 
amended statement. 

[ 59 ] Civil Suit No. 37 of 1933, as originally 

instituted, was for possession of a field on the 
strength of a deed dated 24th April 1923 which, 
according to the plaintiffs, was a deed of sale 
with a condition for reconveyance, but according 
to the defendants was a mortgage by conditional 
sale. The plaintiffs succeeded in the trial (Jourt 
and in the first and a second appeal and a 
decree for possession was passed in their favour. 
In the Letters Patent appeal by the defendants, 
a Divisional Bench of this Court ^eld that the 
deed dated 24th April 1923 on which the suit was 
based was a mortgage with a condition of fore¬ 
closure and-the plaintiffs' remedy was not to 
sue for possession as purchasers but to enforce 
and to foreclose the mortgage. The plaintiffs 
were permitted by the appellate Court to amend 
the plaint so as to convert it into a plaint for 
the enforcement of the mortgage. The defen¬ 
dants were also given liberty to amend their 
written statement, if desired, and to contest such 
new matter as might be introduced by the plain* 
tiffs by way of amendment of the plaint but nol 
otherwise. , 

[60] The defendanls’ application for 
ment of the written statement was 

the plaintiffs mainly on the ground that 
amendment sought was not necessary to wn e 
any new matter introduced by ‘ 

The trial Court overruled the plaintiffs 0 1 
tion and allowed the amendment • 

struck additional issues f'ssues 8 to 7). ' 

order was challenged in civil Revision NO. 27 
1945 before Bose J. and the question before 
learned Judge was whether the order coul 
should be interfered with by the High Coiir 

its revisional jurisdiction. 

[61] In para 7 of the order of reference 
J. had made it clear that in bis view the 
Court has no jurisdiction to 

of this interlocutory nature and even » i ' 
then a revision being a matter of ‘. -pj 
ought not to interfere. In his view the 
o! Sen J. in 1.1. E. (1915) Nag 634'm wbicfi ^ 
learned Judge in bis revisional j. .iq-, 
aside the order of the subordinate frtjj 

ing amendment was not correctly .Lgj 

learned Judge being however aware ^ 
Judges of this Court held widely divergen 
on the subject decided to refer the Q"® 
stated above for decision by a Full 
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that the matter could be settled at least in 
principle. 

[ 62 ] In Halebury’s Laws of England (Hail- 

sham Edition) vol. 8 , p. 632 the learned author 
observed: 

By jurisdiction is meant the authority which a 
Court has to decide matters that are litigated before it 
or to take cognisance of matters presented in a formal 
way for In decision. The limits of this authority are 
im^sed by the statute, charter or commission under 
which the Court is constituted.” 

[63] In 48 cal. 138’S the Full Bench of the 
Calcuttft High Court observed • 

The authority to decide a cause at all and not the 
deoiEion rendered therein is what makes up jurisdic¬ 
tion; and when thero is jurisdiction of the person and 
the subject-matter the decision of all other questions 

arising in the case is but an exercise of that jurisdic- 
lion. ^ ' 

[64] These observations are noted with ap. 
proval by Bose J. in i. l. r. ( 1936 ) Nac. 73 ® 
atp.76. 

[66] In the present reference, as I under, 
stand it, Bees J. has raised questions both regard¬ 
ing the jurisdiction to entertain revisions of an 
interlocutory nature and to the exercise of that 
jurisdiction in a particular way only, i. e., by 
refusing to interfere with the order of the lower 
Court. Though the words used are not quite 
unambiguous, I understand Bose J.’s view to be 
that the High Court has no jurisdiction to enter- 
tain revisions against interlocutory orders, i. e, 
against orders not disposing of the suit one way 
or the other but such orders as are passed from 
time to time in a pending suit deciding matters 
necessary for the further progress and the dnal 
disposal of a suit and that the High Court 
should never interfere with such orders of the 
subordinate Courts, even assuming that it has 

power in the exercise of its revisional jurisdic- 
tiOD to interfere. 

[66] The material points which need consi- 

deration in this reference are, in my opinioh, as 

ollows; (i) Whether the High Court has jurisdic- 

tion to entertain revisions against interlocutory 

orders particularly the orders mentioned in ques- 

tion ( 2 ) and (ii) If the High Court has jurisdiction 

then revision being a matter of discretion, can 

the Uigh Court lay down and should it lay 

down a positive rule that it should always ex 

ercise its jurisdiction in refusing to interfere in 

such revisions? I have not been able to find any 

prmoiple on which the particular interlocutory 

orders which ate specifically mentioned in ques- 

tion ( 2 ) are distinguished from other interlocu- 
tory orders. 

[ 61 ] It is pointed out correctly in para 19 of the 
order of reference that the revisional jurisdiction 
of the High Court in civil cases is derived from 
the Civil Procedure Code ( 8 . lie), and the pro- 
per analysis of that section is of great help in 


answering the points noted in para 8 above and 
in fact in deciding the questions referred to the 
Full Bench. In this respect I find the observa- 
tioDs of the Divisional Bench of the Allahabad 
High Court in 57 ALL. at p. 821 very in- 
structive and they are reproduced below with 
approval: 

“A preliminary objection is one that challenges the 
competence of a Court to hear and decide a particular 

case before it.All that is necessary to bring into 

play the revisional jurisdiction of this Court under 
S -115 is that (i) there bo a case decided, (ii) the deci¬ 
sion bo of a Court subordinate to this Court, and (iii) 
the decision be not appealable.’ 

The question whether or not the Court below 
exercised its jurisdiction illegally or with mate- 
rial irregularity is tantamount to the considera- 
tion of the revision on merits. It is one thing to 
say that the High Court has no jurisdiction to 
entertain an application in revision against a 
particular order passed by a particular Court, 
and it is quite another thing to say that, though 
this Court can entertain the revision application, 
it ought to reject it as in passing the order the 
lower Court did not assume jurisdiction that it 
did not possess or fail to exercise jurisdiction 
that it did possess or act in the exercise of its 
jurisdiction illegally or with material irregula. 
rity. 

[68] It is thus clear that the first part of 
8.115, Civil P. C., deals with the jurisdiction of 
the High Court to entertain revisions; that juris¬ 
diction is made dependent on three conditions 
set out therein, and the power to exercise that 
jurisdiction is dealt with in the second part of 
tho section and is dependent on the subordinate 
Courts being guilty of what is stated in els. (a), 

(b) and (c) of the section. It is not disputed 
that the revisional powers are discretionary both 
in the matter of entertaining revisions and in¬ 
terfering with the order of the subordinate 
Court. 

[69] Out of the three conditions necessary for 
the exercise of jurisdiction to entertain revisions 
there is in the present case no dispute regarding 
two conditions, viz. that the order sought to be 
revised is passed by a Court subordinate to 
High Court and that no appeal from that order 
lies fo the High Court. The question is whether 
the third condition on which the jurisdiction de- 
pends, namely whether it is a 'case decided’ is 
satisfied. 

[70] For a long time the exact meaning and 
scope of the word ‘case’ was a subject of jjeen 
difference of opinion between different High 
Courts in India. The word ‘case' is not defined 
in the Civil Procedure Code or in the General 
Clauses Act or in any other Act. The dictionary 
meaning of the word is “the state of facts jutidi- 
cally considered." It is not clear whether it 
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meaas the state o( facts of the whole case or a 
branch of a case, and whether the word ‘case’ is 
synonymous in its scope with the word ’suit’ or 
it is wider. This gave rise to two interpretations 
of the word ‘case’. According to one interpreta- 
tion which was favoured by a group of High 
Courts, the word was wide enough to include 
not only the order finally disposing of the ‘lis’ 
but also an interlocutory order, while according 
to the other and a narrower interpretation favou¬ 
red by another group of the High Courts the 
words ‘case decided’ do not include a part of the 
case decided; in other words, the words do not 
include interlocutory ordere. ~ 

[7lJ The Calcutta High Court always favourd 
the wider interpretation, as is clear from 14 Cal. 
76S^* and 62 Cal. 61G.^® This is the view approv- 
ed and followed by the High Courts of Madras 
and Bombay. The view of the Patna High 
Court appears by no means consistent, as is 
clear from the different views taken in 3 pat. 
930^° and 15 pat. 340.” This inconsistency is 
however now removed and a wider interpreta. 
tion of the word ‘case’ is accepted in a Full 
Bench decision in a. i. r. 19S8 Pat. 22 .*® The 
view of the Calcutta High Court was always ac- 
cepted as correct by the Nagpur Judicial Com- 
missioner’s Court and also by the Nagpur High 
Court. These cases have been noted by Sen J. 
in I. L. R. (l945) Nag. C34’ and need not be re¬ 
peated fully here. In 13 N. L. R. 203*® at p. 208 
Stanyon A. J. C. observed: 

“I am not in favour of using S. 115, Civil P. C., in 
A narrow and technical way. I regard it as a section 
which gives plenary powers of interference by this 
Court." 

[72] In 27 N. L. R. 251*® Niyogi A. J. C. laid 
down quite unequivocally that the word ’case’ 
in S, 115, Civil P. C., is wide enough to cover 
an interlocutory order. 

[73] These dicta have been followed by the 
Nagpur High Court in several cases. 

[74] In A. I, E. 1938 Nag, 210®* Bose J. held 
that the word ‘case’ used in S. 115 is wide enough 
to include an interlocutory order and the High 
Court has power to interfere with such orders 
provided they otherwise fulfil the requirements 
of s. 115, Civil P, C. In another decision re¬ 
ported in A.i.E. 1938 Nag. 358®* Boso J. observed 
that the High Court would not ordinarily exer- 
cise its revisional jurisdiction in a purely inter¬ 
locutory matter, namely, about the admission of 
a certain piece of evidence, but it may do so in 
certain circumstances involving the question of 
jurisdiction or inflicting irreparable injury on the 
party. In l.L.B. (1942) Nag. 268®* Bose J. inter- 
fered in revision in a case where the party on 
whom interrogatories were served filed a reply 
but the affidavit was sworn to not by the party per¬ 


sonally but by his agent and therefore the lower 
Court asked that party to file answers again in a 
proper form. 

I 

[75] The other group of High Courts which 
at a time favoured the narrow view and held 
that no revision could be entertained against 
interlocutory orders consisted of the Allahabad, 
Lahore and Lucknow High Courts. Even these 
Courts have however changed their views and 
are now in line with other High Courts in adopt, 
ing liberal interpretation of the word ‘case.' So 
far as the Allahabad High Court is concerned 
this change is apparent from the decision in 48 
ALL. 175.®* In I. L. R. (1940) ALL. 564*® the 
Allahabad High Court held that an order refus¬ 
ing an amendment of the plaint is a case decided 
within the meaning of s. 115, Civil P, C., and a 
revision lies against it. In 67 ALL. 678*® it was 
held that where an application to join a party to 
a suit was disposed of without proper considera¬ 
tion and on a misapprehension of its nature a 
revision lies against that order under S. 115, 
Civil P. C. 

[76] In 3 Luck. 650®’' an order of stay in a 
pending suit was held to be within the purview 
of s. 115, Civil P. C. In 6 Lah. 288®® consisting of 
five judges it was held by majority that the word 
case’ should be read in a restricted sense so as 
not to include interlocutory orders. That High 
(jourt in a later Full Bench decision in L ^ 
(1943) Lab. 257®® reconsidered its earlier Pull 
Bench decision and after considering the entire 
case law on the subject held that the word ca» 
in s. 115, Civil P. 0., is wide enough to include 
interlocutory orderi. In that case the order of 
the subordinate Court staying the suit on 

of a rohkar from the Debt Conciliation Boato 
was held to be a case within the meaning o 
s. 115 of the Code. The divergence of view can 
now.be said to have been resolved in favour o 
the liberal interpretation of the word according 
to which the word ‘case’ includes interlocutory 


orders. 

[77] It iB thus cleat that the jurisdiction ^ 
entertain a revision does not depend on tn 
order sought to be revised being interlocutory 
final. Nor does it depend upon the 
matter disposed of by that order. The 
Court has jurisdiction to entertain revisi^ 
against orders deciding a particular matter pi • 
vided the three conditions mentioned in the 
part of S. 116 are satisfied. It may be 
that according to one of those conditions 
order sought to be revised must not by >1®^,, 
appealable to the High Court. It, is *®®f7^^ 
that an appeal would lie to the High Court i 
the decree which may ultimately be 
the suit. In this connection the following ow®^ 
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vations of the Madras High Court ia i, l. R. 
<1942) Mad. 453.‘® are worth noting: 

j question of jurisdiotion 

-decree passed 

in the suit does^ not preclude the High Court from in* 

t f I— ® Jurisdiction when 

It aiises at a preliminary stage in a suit,” 

[78] H does not however follow that the High 

Court will interfere with every order against 

which a revision is entertainable. The interfer- 

ence will depend firstly upon whether the 

requirements of clauses (a), (b) and (c) of s. 115 

Civil P. C., are satisfied and secondly on the 

Court s regarding it a proper case where the 

discretionary power of revision should be exer 
cised. 

[ 79 ] It was pointed out by Woodrooffe J. in 
41 cal. 323 that 9. lis could only be called in 
aid when the failure of Justice, if any. has been 
done due to one or other fault of procedure men. 
honea in clauses (a), (b), and (ol of 3 . 115 , Civil 
P. C. The High Court would not exercise its 
revisional jurisdiction only because the subordi- 
Date Court has gone wrong on facts or on law 
Their Lordships of the Privy Council very aptly 
pointed out in n cal. that when a Court 
decides a suit with Jurisdiction that decision can- 
not. merely on account of the fact that it was 
wrong, be said to be without jurisdiction as a 
Court acting with jurisdiction has jurisdiction to 
decide rightly or wrongly. 

[ 80 ] In 40 Mad. 793^ their Lordships again 

pointed out: ^ 

‘‘ It will be observed that the section applies to juris- 

-M®’ exercise, or uoo-exercise of 

W section is not 

directed against coaclusions of law or fact in wbicb the 
<jU68lioo of junsdictiOQ is not involved.'* 

[81] Clauses (a) and (b) of s. 115 which deal 
with usurpation of jurisdiction and the non- 
exercised Jurisdiction are simple enough, and 
Bose J. has correctly pointed out that though the 
subordinate Court decides that a certain matter 
lies within its jurisdiction that order is not a 

nullity; but where such an order results in the 
usurpation of jurisdiction which that Court does 
not possess to that extent that order is open to 
revision. In other words, where the issue is an 

Thfl^A 1 r&rnion. 

The real difficulty is experienced in the applica. 

^on of clause (e) of s. 115 where the subordinate 

Uurt IB accused of having acted within its Juris- 

diction *iMly or with material irregularity. 

It >8 difficult to lay down exhaustively 

‘ or with material 

irregularity and also to narrate the circumstan- 

ces when the High Court should and when it 

should not exercise its discretionary power of 

wviBion. These matters I have to be decided on 

tne facts and cironmstanoes of the individual 

oase judged in the light of the rules of procedure 


and the principles which can be gathered from 

the several reported decisions, a few of which are 
noted below: 

[83] In IL.R. ( 1937 ) ALL. 805‘‘^it Was held that 
where the Court failed to consider a material 
question and did not apply its mind at all to the 
mandatory provisions of the law relevant on the 
question it acted in the exercise of its jurisdiction 
With material irregularity, 

[81]'In 57 ALL. 663^® it Was observed that where 

an application to join a party was disposed of 

without proper consideration and on a mis- 

apprehension of its nature it is a material irregu 
larity. ^ 

[85] In 56 Bom. 585*'' at p. 589 it is observed 
that a wilful disregard or apparent violation of 

any provision of law amounted to acting with 
material irregularity. 

[8G] In 58 Mad. 936*‘ it was held that there 
the previous order of the Court was misinterpre 
ted or misconstrued and as a result the Court 
did not go into the application under 0. 21 r 97 
Civil P.C. it amounted either to a failure to exer-’ 
cise jurisdiction or to the exercising of the juris, 
diction with material irregularity. 

[87] In 15 Luck 611 ^® it was held that where 
a Judge proceeds with a suit as a result of mis- 
interpretation of law, for example, S. 10 , Civil 
P. C., he acts with material irregularity. 

[88] A wrong interpretation of the provision 

of law renders the orders of the subordinate 
Court open to revision as held in i. l. r ( 1945 ) 
ALL. 604.*® In 25 pat. 58*7 ^^^3 held that where 

the Court misinterprets the statutory provision 
and commits a mistake with regard to the ambit 
of its jurisdiction its order is open to revision. 

In 1. L. R. (1946) Mad. 640*® it was held that an 
abuse of the powers of the executing Court is a 
ground for revision. In 21 Luck. 167 *® it was held 
that the High Court should interfere if non-inter¬ 
ference would result in multiplicity of suits 
delay and unnecessary expenses to the parties’ 
Many more cases can be collected, and in fact 
wme of them were cited at the Bar in which the 
High Court either interfered or refused to in- 
terfece in revision. I however think it needless 
to refer to them. The aforesaid citation ia suffi. 
cient to show that no hard and fast rule can be 
laid down for the application or otherwise of 
clause (c) of 8. 115 , Civil P. C. or for the exercise 

of the revisional jurisdiction which is after all 
discretionary and each case must be considered 
on the facts and circumstances of that case. 

[89] Before the High Court entertains a revi¬ 
sion it shall have in every case to decide (i) 
whether it has jurisdiction to entertain a revision 
i. e., whether the conditions mentioned in partl 
of 8.115 are satisfied, (ii) whether it has power to 
interfere with the order of the lower Court, i. ©. 
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whetbei’ tbs subordinate Court bas committed an 
error wbicb fell under clauses (a), (b) and (c) of 
S. ll.'i, (lii) and ^-hetbcr in the circumstances of 
the case it should in its discretion exercise the 
revisional power and interfere with the order of 
the subordinate Court and pass any suitable 
order in the case. It would indeed be trenching 
on the province of legislature to lay down that 
particular order or an order dealing with a par¬ 
ticular subject should not bo interfered with or 
that the High Court should, as a rule, exercise 
its jurisdiction in not interfering with the inter¬ 
locutory oiders of the subordinate Court because 
they deal with particular subjects or only because 
they are interlocutory. 

[90] The trial Court has no doubt a jurisdic¬ 
tion to interpret the order of remand. It does 
nob however follow that the High Court bas no 
jurisdiction to entertain a revision and to inter- 
fere with the lower Court’s order passed as a 
result of its interpretation and that such a revi¬ 
sion should always be rejected. A patent mistake 
in interpreting the remand order and the viola¬ 
tion of well-established principles of interpreta¬ 
tion would amount to acting with material 
irregularity specially when the interpretation is 
so unjustihed or patently wrong that the lower 
Court could not be deemed to have applied 
its mind in interpreting the remand order. 
Where, moreover as in this case, the interpreta¬ 
tion of the remand order is linked with the ques¬ 
tion of jurisdiction of the subordinate Court after 
remand it would be open to revision if by put¬ 
ting a wrong interpretation the subordinate 
Court either enlarges its own jurisdiction or nar¬ 
rows it down. 

[91] In 68 Mad. 936^^ the executing Court 
passed an order in a claim petition under 0 . 21 , 
R. 58, Civil P. C. It was dismissed subject to 
note that whatever interest the defendant bas in 
the lands be put to auction and the petitioner’s 
rights are not prejudiced thereby. This order was 
misinterpreted by the Court and it consequently 
declined to go into the merits of the case when 
an application was died by the claimant for 
enquiry into bis claim that he bad permanent 
occupancy rights. It was held that the order of 
the Court was liable to be revised. In the pre¬ 
sent case, the jurisdiction of the trial Court in 
the matter of allowing or refusing amendment of 
the defendants' written statement was limited 
by the remand order and the interpretation of 
that order was therefore linked up with the 
question of jurisdiction. 

[92] It is true that under 0. 6, R. 17, Civil 
P. C., the power to allow or refuse amendment 
is in the discretion of the trial Court. It bas, 
however, to exercise that discretion according to 


judicial principles which are well recognised and 
according to the rules laid down for the guidance 
of the subordinate Courts, as will be found in 
the reported cases e. g., 48 cal. 110^® and 48 Cal. 
832,®’ I. Ii. B. (1939) Nag. 194®^ and others. The 
High Court before refusing to interfere with the 
order of the subordinate Court bas to satisfy it- 
self that the subordinate Court did judicially 
exercise its discretion and'did not merely make 
a show of doing so. It has further to satisfy it- 
self that the subordinate Court bas not passed iia 
order by violating the well-established principles 
of law and relevant rules on the subject. Where 
a subordinate Court is however found to have 
acted illegally or with material irregularity, in 
either not allowing or allowing amendment, sack 
an order, even though discretionary, would be 
open to revision. According to o. 6, B. 17i ‘all 
such amendments shall be made as may be neces- 
eary for the purpose of determining the real • 
questions in controversy between the parties.' In 
a case reported in I.L.E. (1946) Nag. 634’ Sen J. 
found that the order of the subordinate Court 
refusing to allow amendment sought to he revis¬ 
ed in that case deprived the patty of the oppor¬ 
tunity of placing his case before the Court so as 
to enable it to determine the real question in 
controversy between the parties. This was con¬ 
trary to 0. 6, R. 17, Civil P. C., and thesuboidi- 
nate Court was guilty of either not exercising 
jurisdiction vested in it by law or of exercising 
it with material irregularity. It is on this ground 
that Sen J. ;interfered with the order of the sub¬ 
ordinate Court and allowed the ameudmen 
which fell within the ambit of 0.6, B. 17 
Code. I do not find anything wrong with w* 
decision. . , ,, 

[93] The subject of settlement of issues is dews 

with in 0.14, Civil P. 0, and Buie 1 (3) of the 
Order provided that each material propositi 
affirmed by one party and denied by the omet 
shall form the subject of a distinct issue, 
material propositions as defined v- l® 

0 .14 are those propositions of law or fact wbic 
plaintiff must allege in order to show a rig 
sue or a defendant must allege in order to cons • 
tute bis defence. If a Court refused to 
issue on a material proposition affirmed by 
party and denied by the other, it ww 

guilty of not exercising jurisdiction vMted m 

by law requiring it at the first hearing o 
suit to record iMues on which the right decia 

of the case depends. If, on J*®? Jug 

framed issues which do not arise wt o 
material propositions of law or fact affirm 
one party and denied by the other, it wo 
acting either in excess of its jurisdiction or 
material irregularity, and in either oaw 
order of the subordinate Court may w op®® 
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revision. In fact, by refusing to frame an issue 
which actually does arise in the case, the Court 
shuts out a trial of a part of bis case. In such a 
cose it would be necessary for the High Court to 
interfere in revision and to set the matter right 
80 as to avoid waste of time and costs: 21 
Luck. 167.*® 

[94] I am however in agreement with Bose J. 
that the revisional jurisdiction of the High Court 
under s,ii5, Civil P. C., should not be so libe¬ 
rally exercised as to convert a revision into an 
appeal and further that every order of the sub¬ 
ordinate Court should not be interfered with 
only because it was wrong either in law or on 
facts. I also agree that the revision against an 
interlocutory order should not be encouraged 
unless it was necessary to interfere with the 
order at that stage in order to shorten litigation 
and to avoid waste of time and money. It is 
however necessary, on the other hand, that 
8.115, Civil P. C, should not be too narrowly 
and too technically construed as it provides a 
salutary check on the careful discharge of func- 
tions by the subordinate Court. It is necessary 
in the interests of justice that there should be a 
tribunal where patent injustice can be removed, 
and removed in due time. Section 115 , if pro¬ 
perly construed, affords sufficient guarantee 
against unwarranted uee of the revisional powers 
of the High Court. It is neither proper nor per¬ 
missible that new terms and conditions should 
be introduced by Courts into s. 116 and on 
which either the entertaining of a revision or the 
exercise of the power of interference should be 
made dependent. It is equally not proper and 
not permissible that a rigid rule should be laid 
down by the High Court that particular revi- 
Bions should either be nob entertained or that 
those revisions should always be dismissed. 

[96] In the light of what has been said above, 
ffly answers to the questions referred are: 
Question l: In the affirmative. Question 2 ; In 
the affirmative. Question 8: No hard and fast 
rule can be laid down; each ease should depend 
on its own facts and circumstances and the dis- 
cretion should be exercised judicially and accor¬ 
ding to correct and well-established principles. 

[96] Pollock J. — I agree in the answers 

proposed by Padhye J. but I wish to add a few 
words. 

[97] I am not quite sure what Bose J. means 

revisions” in the second question 
t^bat he has posed. If there has been a case 
decided by a civil Court and no appeal lies, then 
^ IS clear from 8. ii6. Civil P. C.. that the 
High Court has power to send for the record. If 
Bose J. meant more than that by “entertain re- 
visjone” and was asking whether the High Court 
has power to interfere in revision, then that de. 


pends on whether in such a case the subordinate 
Court has acted in a way hit by cl. (a) or (b) or 
(c) of Section 115 . 

[98] I agree with Bose J. that, if the lower 
Court has jurisdiction to decide a point and has 
decided it. then neither cl. (a) nor cl. (b) can 
ordinarily apply, but I think there may be 
cases in which, as Bose J. has put it, the fact 
which the Court is determining is not an issue 
on the merits but an issue of jurisdiction, in 
which case the finding may be revisable, When 
a case has been remanded to the lower Court 
for decision of a particular issue I do not think 
that the Court has jurisdiction to decide any 
other issue, nor has it jurisdiction to misintor- 
pret the order of remand so as to get jurisdic¬ 
tion to docide some other issue, and therefore 
there may be cases in which it is permissible to 
interfere under cl. (a). So also it may be per¬ 
missible to interfere under cl. (b) if the Court 
refuses to decide the issue sent down for trial. 
These difficulties however could be avoided if 
remand orders were more clearly worded. 

[ 99 ] In most cases, however, there is no ques- 
tion of exercising a jarisdiction that is not 
vested in'the Court or refusing to exercise a 
jurisdiction that is vested, and the question 
turns on whether the Court has acted illegally 
or with material irregularity. I agree with the 
dictum of Sir Lawrence Jenkins C. J. in n Cal. 
323* that there must bo an error of procedure 
and not merely of law to justify interference' 
under cl. (c). I also agree with what Bo'o J I 
said in I. L. R. (1036) Nag. 73® that “It must be! 
something independent of the decision itself • an 
inegularity or illegality in the manner of arriv- 
mg at it, not in the conclusion reached,” though' 

I find some difficulty in reconciling that dictum 
with his decision in i. l. r. (i 938) Nag. 106*^ 
where he held in effect at p 112 that a wrong 
decision by a Court that the court.fee paid is 
inadequate is a material irregularity, however 
correct the procedure may have been because it 
shuts the plaintiff out from all hope of redress 
m the suit itself, assuming of course that be 
refuses to pay the additional court.fee demanded 
with the result that the application for revision 
is treated as if it were an appeal. It is, however, 

I think impossible to define what is meant by 
‘illegally or with material irregularity ” as 
Bose J. himself has recognized*; but I think 
that there may bo an illegality or material 
irregularity if the Court acts in obvious dis- 
regard of some statutory enactment or some 
well-established principle. That, in my opinion, 
might amount to an error of procedure and not 
merely an error of law. 

[ 100 ] I wonld therefore say that there may 
be cases in which the High Court has power to 
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interfere in revision with the lower Court’s 
interpretation of a remand order or on a ques- 
tion of amendment of a pleading or on a ques¬ 
tion relating to the framing of an issue, and I 
would say that I. L. R. (1945) Nag. 634^ was 
rightly decided in so far as it held that such 
an order may Ije open to revision. On the 
question whether the Court rightly interfered In 
revision in that particular case I think it un- 
necessary to express any opinion. 

[101] Finally, I agree with Bose J. that the 
less interference by this Court in interlocutory 
matters the better, and that, while interference 
in some eases may do good, interference on the 
whole probably does more harm than good. The 
harm is done when notice is issued. If, after the 
issue of notice and the lapse of perhaps two or 
three years, the parties appear before the Court 
and the case is argued, then the Court might as 
well interfere and put the matter right. Ordi¬ 
narily, however, I would say that the interests 
of justice are better served by allowing the 
lower Court to proceed in its own way and that 
it is undesirable to delay the decision in many 
cases in order to do good in a few. I do not, 
however, think it possible to lay down any bard 
and fast rule about how this jurisdiction to 
interfere should be exercised. 

[102] Hemeon J.—I concur in the answers 
given by Padbye J. and in the observations of 
Pollock J. and have nothing to add. 

D.S. Answered accordingly. 
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Hidayatullah j. 

Deorao Suryahhanji — Decree-holder — 
Appellant v. Bamckandra Amrutlal Rathi^ 
J udgmenUdehtor — Respondent. 

Misc. Second Appeal No. 41 of 1942, Decided on 
22-8*1947, from order of Add. Dist. Judge, Ellichpur, 
D/- 24-10-1941. 

(a) Civil P, C. (1908), S. 48 —Fresh application— 
Application for execution against new items of 
property is fresh application. 

Application for execution against new items of pro¬ 
perly is a fresh application within the meaning of S. 48. 
32 A. I. R. 1945 Nag. 239 and Miao. Appeal No. 165 of 

im.Foll. [Para 4) 

Held, that the application for amendment of the 
previous application seeking execution against movable 
property by seeking execution against immovable pro¬ 
perty must be treated as a fresh application for execu¬ 
tion. [Para 5] 

Annotation : (’44 Com.) C. P, C., S. 48, N. 7. 

(b) Civil P. C. (1908), S. 48 — Subsequent order 
_ It can be passed both by original as well as 
executing Court. 

A subsequent order can be passed by both the origi¬ 
nal Court as well as the executing Court. [Para 5] 

Where the executing Court granted certain time to 
the judgment-debtor for payment of the decretal 
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amount, in computiug the period of 12 years'thedeoree* 
bolder is entitled to exclude such period : 18 A. I. B. 
1931 Nag. 50, Fo«. [Para 6] 

Annotation : (’44 Com.) C. P, C., S. 48, N. 11, 

(c) Civil P. C. (1908), S. 48— Limitation - S. 48 
is controlled by S. 15, Limitation Act. 

Section 48, Civil P. C., is controlled by S. 15, Limita¬ 
tion Act, and the decree-holder in suitable cases can 
exclude period during which he was prohibited from 
executing his decree. 31 A. I. R. 1944 Nag. 155, FoU. 

[Para 6] 

Annotation : ('44.Com.), C. P. C., S. 48, N. 14. 

(d) Civil P. C. (1908), 0. 21. R. 17 —Amend¬ 
ment — Application for- amendment of previous 
application—Such application in fact is fresh appli¬ 
cation —Application not complying with 0.21, R. II 
—Court should allow it to be amended under R. 17. 

When an application is made for amendment of the 
previous execution application by seeking execution 
against new items of property, it is really a fresh execs, 
tion application and when it does not comply with 
0. 21, R. 11 the executing Court should allow the 
decree-holder to put in a proper appUoation with all the 
details required by R. 11, as an amendment under 0.21, 
R. 17 is within the competence of the Court. [Para 6] 

Annotation : (’44-Com) C. P. C., 0. 21, R. 17, P. 3. 

(e) Civil P. C. (1908), S. 48 (2) - Fraud - Word 
‘Iraud’ has to be given more liberal meaning in 
connection with S. 48 (2) -- Plea of fraud can be 
allowed to be taken even at late stage. 

The word 'fraud' in coonectioD with S. 48 (2) hu to 
be given a'more liberal .meaning. In cases arising 
under S. 48 (2), Courts do allow a plea of fraud to w 
taken even at a latejstage. Ordinarily, a plea of fraud 
cannot be added by way of amendment at such a late 
stage as in second appeal, but in connection with 
executions where property is prevented from being 
brought before the executing Court due to tbe fraud ol 
the judgment-debtor, Courts have .w 

of fraud to be taken at a late stage; 12 A. I. »• 1 = 5 
Nag. 82 and 33 A.I.R. 1946 Mad. 172, Foil. [Para fj 

Annotation : (’44-Com.) C. P. C., S. 48, N 12, 
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against the order of Mr. B. S. Divekar 
Additional District Judge. Ellichpur, in m 


nf Pfoseedinm 

c ,a P C ‘0 S. it 

^ last date by which e^Pcntinn 

^plication could be made was 6 - 8 . 1940 . Ac- 
Mrdmgly on 29-1-40 the decree-holder applied 

application was^ for 
tosfer of the decree to Akola so that he could 
proceed against the immovable property but bv 
an yphcation dated 10-2-40 the decree-holder 
Mked for execution against the movable property 
in the hands of the judgment-debtor. This pro 

party was attached and made over to . 

St t supratdar from 

bnnging the property into Court. Several 

attempt were made by the decree-holder to get 

Ultimately he com. 
promised by accepting bs. loo from the suprat 

m heu of the property entrusted to Mm 
On 22-1-1941 the decree-holder applied for 
amendment of his application and S ft 
permission to proceed against the immovable 
tioTwaV Judgment-debtor. This applica- 

date of the decree but the executing Court 

ST!? for amendmeut and 

thf, ““acbment of the fields. Against 

this drfer, an appeal was filed and the lower 

‘b® of the 

executing Court and ordered that the execution 

‘bo application be 
aism Bsed. The reasons given by the lower 

m i?of T' “■" “PPbo^bon dated 
2 a.t.l 9 « intolved a change in the mode of eio 

»Mh“t 1 “““'‘“odt could have been 

Mnght much earlier than aZ-MSii. Tfie jpnn 

cation for amendment was treated as a fresh 

Sv » H " ®““““ 0 “ end was held not to 
comply with 0 . 21 , Hr. 13 and 14 , Civil P C Tha 

ower api^llato Court, therefore, ordered the 

executing Court to recall the C forShich i? 

ap^rs had been issued in the meantime 

lion. In’deoainfTeC‘^“aMlioItr 
Z Z 111" tbe Court mtl 

»e the substance rather than the form • Set u 
Jack 192 In the present case the first applica 

tha“t T the movables and 

1 . 7 ^ 730 '“’ 


because the docree-holdor accepted Bs too 0 n i„ 

present application for amendment 
seeks to proceed against the immovable pronTtv 
and therefore the mode of execution is cwtLly 
d fferent. In i, l. e. (io4s) Nag. 535 ,* a Co™ 
W been sent and sale had taken place of so™ 
property mentioned in the C form On i-o* n 
istrihufion the decree of the'Seah^o der n 
that case was not satisfied. He applied fir 
amendment of the first application b/delusion 
of some other items of property. It was hpM n 

m this ruling 

that tbs was a fresh application for executiof 
and not an application for amendment If h»a 
been held in some other High Co ’rts t 
amendment can be allowed in suitable c es and 
the Conrte are not limited byo. 21 , e. “ 

®*“»“‘‘ 0 n proceed 

cai. 2ei" and a. l r. i940 Mad i u ‘ n'u. . 
of this Court, however, has been to treat mnU 
cations for execution against new ilfb 
property as fresh applications. Another case in 
WMt 13 Miscellaneous Appeal No, im of 1 W 3 
decided on 29.3-45. I am bound by thes iwn 
caws of this Court, especially i. e. n ( 1945 ) Nan 

555 * whteh is a Division Bench cafe Evei iff 

disagreed with the view propounded therein T 
do not consider this case suitable for relerencf 
because the present appeal can be decided onl 
other grounds. I accordingly treat the application 

“PPb5e‘ion for ex u^ 

?51 Th- 'r- of‘2 years' 

Of • r h-77 

wmenf m 7 granted time for' 

‘‘’P*‘"‘‘' 0 “. be claims that he is wftbin 
7s nr iedgmen -de » 

was granted time to make navmsnfe h„T! 
exMuting Court. It was, however, contended by 
the respondent that the "aubseanpn^ r.rA » 

to an o^dL 

tourt. This was no doubt the view nf fi,? 

Allahabad High Court in 40 all 198 ® anti n 
tain other Allahabad cases whinh 
authority cited by me The Allahah^J 
however, dissentedf^mfo^7om l«“an7f' 
recently been overruled iu ITe tosf.r^ 

a subsequent order can be pa®d bt b^ft fh„ 

M It was contended by the learned counsel 
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for the respondent that the time which was 
granted was by way of an adjustment, but be 
ignores that 27 N. L. R. 150® was also a case of 
adjustment. I therefore hold that in computing 
the period of 12 years the decree-holder is 
entitled to exclude the period from 18-3.32 to 
lo-l-c3. This is more than sutlicient to bring bis 
second application within the time prescribed by 
the Civil Procedure Code. In this connection I 
may also refer to I. L. R. (1944) Nag. 260^ where 
it has keen held that S. 48. Civil P. C., is con¬ 
trolled by S. 15 Limitation Act, and the decree- 
bolder in suitable cases can exclude period 
during which be was prohibited from executing 
his decree, This brings his application for amend¬ 
ment within the iieriod of 12 years. It is true 
that the application did not comply with o. 21 , 
B, II. Civil P, C., but an amendment under o. 21 , 

R, 17 is within the competence of the Court and 
the executing Court could have allowed the 
decree.holder to put in a proper application with 
all the details required by B. 11 . In my opinion, 
therefore, the decision of the lower appellate 
Court is wrong. 

[7] There was yet a third contention of the 
decree-holder appellant and it is that under 

S. 48 (2), Civil P. C., be is entitled to bring bis 
application for execution even after the statutory 
period of 12 years if the judgment-debtor was 
guilty of fraud. There is no doubt in ray mind 
that if it was necessary the decree-holder could 
have fallen back upon s.48,sub-8. ( 2 ), Civil P.C. 
A mere perusal of the order-sheets shows that 
the judgment-debtor prevented the swprafciar 
from bringing the movable properly into Court 
so that it could be sold. 'Fraud’ in connection 
with S. 48 (2) has to be given a more liberal 
meaning: see 22 N. L. R. 67^*^ at pp. 78 and 79. It 
was contended that no such plea was taken be¬ 
fore the executing Court and the fraud which is 
now pleaded was never pleaded before. In cases 
arising under s. 48(2), Civil P.C.,-Court9 do allow 
a plea of fraud to be taken even at a late stage. 
Ordinarily, a plea of fraud cannot be added by 
way of amendment at such a late stage, but in 
connection with executions where property is 
prevented from being brought before the execut- 
ing Court due to the fraud of the judgment- 
debtor, Courts have permitted the plea of fraud 
to be taken at a late stage: see A. I. R. 1946 Mad. 
172.^^ I respectfully agree with the observations 
of Bell J. in that case where be says: 

"In my opinion, however, different considerations 
arise when applying the provisions of sub-s. (2) ofS, 46. 
Section 48 sets a lime limit on executions. In order to 
prevent a dishonest and frandulent debtor from pre¬ 
venting the execution of the decree for the period of 
12 years it says that if fraud cau be shown then the 
time limit may be extended. It is not a question of 
making specific allegations in a plaint or written state¬ 


ment against the reputation or character of the opposite 
side. It is a case of being able to show even at the 
eleventh hour and afterwards that the time limit laid 
down by S. 48 should not prevail where the condnct of 
the judgment-debtor is such as to have prevented the 
execution of tbe decree within twelve years. It is said 
that ‘Judges ought to take a broad view of conduct deli¬ 
berately adopted by judgment-debtors with a view to 
defeating and delajing tbe just payment of their debts 
by frivolcus and futile objections which are dishonest 
upon tbe face of them.’ 

See 44 ALL. 319.'- 

[&] Since it is not necessary to decide Ibis 
case on this ground of fraud, I say nothing more 
about it except to indicate that if it was necee- 
sary I would have accepted the plea of frand 
urged by the decree-holder against tbe judgioeot- 
debtor and allowed him to plead it even at this 
late stage. As it is, bis application is within time 
hut does not strictly comply with o. 21, B. il* 
That of course is a matter for amendmeni I 
therefore set aside tbe order of the lower appellate 
Court and order execution to proceed on tbe 
basis of the application dated 22-1-1941 which,tbe 
executing Court will give the decree-holder an 
opportunity to amend so as to bring it in liue 
with tbe requirements of law. 

[9j The appeal is allowed with costa tbrough- 
out. 

9 0 , Appeal alloved. 
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Hemeon j. .. 

Skyamrao Erishnarao—Accused ^ ■opp 

cant V. Emperor, , , 0,1047 

Criminal Bevn. No. 465 of 1946 ,Decideaon 9-1-iw; 
from order of Addl. Sessions Judge, Bftipw- 
28'5-1946. — 

Government of India Act (1935), S. 
Telegraph messenger riding bicycle « jjy 

rashly and negligently— Prosecution ^ (f 

Penal Code - Consent of Govcrnor-Gcneial. 


necessary, 


wbil* 


The accused who was a telegrepb ieiiart' 

on duty, was riding a bicycle belonging w ^ 
ment. Tbe bicycle was defective by rw 
deficiencies and absence of bell. In Bpi* eidhul 
accused failed to ride at a safe speed and 
and knocked down a small girl. He was . pjjbe 
eentenced under S. 337, Penal Code. 
Governor-General was obtained for the p 
under S. 270 (1), Government of India Act. 

Held that tbe act of the accused was an act 
ing to be done in the execution of bis ** 
prcceedings against him were ultra vires, ^ 

of the Governor-General had not been obta 

institution under S. 270 (1), p C. Sfl®* 

31 A.I.R. 1944 Nag. 337 and 24 A LB. IW' 

Foil. 

Cases roierred : ^ t o / 1840 )I^' 

1. (’39) 26 AIR. 1939 F. C. 43 : L L- 

400 : 181 1. C. 317 : 40 Cr. L. J. 468 tt* 

Bam Singh V. Emperor. « t t n 11944)**^ 

2. (’44) 31 A. 1. R. 1944 F. C. 66 :1. L. B. ! ji4 
F. C. 189 : 1944 F. C. R. 262: 23 FaL £{^tieyt. 
I.C.199: 45 Cr.L.3.755 (F.C.),H. 1. « 
Emperor, 
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33 A. I. B. 1946 F. C. 25 :1L R fi945l Knr 
J F 0.144 : 25 Pat. 46 : 1945 F.C.E 227 • 2^6 I C 

fA®' ’Emperor 

” ^ ''“S' 

11 ). o“io6 h/sSf ke :‘64 U. ;^70 h'm 

’« Calrat?''“““ ’■ Corporation of 

0 P. Eobo—for Applicnat. 

lY. B. Pendharhar Addl Govt. Pleader ^ 

, , tor the Ci'own. 

il Order. — The applicant Shamrao, telegraph 
s messenger, was convicted and sentenced to pay 
8 a hne of rs. 51 under s. 279. Penal Code, by the 
s Honorary Magistrate. First Class. Eaipur. and 
m appeal the sentence was upheld but the con- 
viction was altered to one under s. 337 ibid by 
the Additional Sessions Judge. Raipur. He has 
now come up in revision. 

m The prosecution case was briefly stated as 
follows. On the afternoon of 13 . 11.1945 flari 
(P. w. 2 ) saw the applicant, who was riding his 
bicycle quickly, knocked down a three years old 
girl without having sounded his bell or reduced 
his speed. As a result of the collision he also fell 
down and Hari took the bicycle to the Court of 
Wr. b. N. Hadole (r. w. 1 ). father of the child - 
and reported to him that it was the machine by 
which the child bad been hurt. Mr. Hadole 
inspected the bicycle and found that it had no 
tell or front brake and that the back wheel 
brake was out of order. Mr. Hadole then went 
to bis house where he found his daughter weep, 
ing and noticed that she had injuries on the left 
foot and a swelling on the left leg. He accord. 
»ngly took her to Dr. T* M. Dabke (p. w. 4 ) who 
examined her injuries and dressed them. The 
matter was in due course reported to the police 
and the bicycle seized. 

13] The applicant in examination claimed 
that at the relevant time he had been cycling at 
an ordinary speed to the post office for return, 
mg telegrams, that be was travelling on the left 
Bide of the road and that the small |rl who was 
playing m the middle of the road dashed against 
the wheel of the bicycle in spite of his sh^ts to 
her. He admitted that the machine had no bell 
but claimed that the hind brake was in order 
This connoted that the front brake was out of 

S that ‘ 'f' wit. 

S' h t ^ “od that the 

•? applicant had not 

tf*® evidence 

^owed, swiftly and so rashly or nedicentlv that 
he fenced down and injured the little girl who 
was playing on the side of the road 

the time 

and the only contention pressed before me was 
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that the proceedings against him were ultra 

'.res, as the consent of the Governor-GeS 
a not een obtained to their institul.on ^2 
S. 2.0 ( 1 ), Government of India Act, 1035 . Tho 
proceedings referred to in that sub-section are 

purporting to be done in the eiecution of a per 
son s duty as a servant of the Crown in India 

udge held that the act of the applicant did not 
tahe place m the execution of his duties la so 
hndiog, he relied on the foUowing observations 

° J* in A. I. K. 1939 P, C. 43 ^ 

^ It (i. e. the act) mu^t have bten ^ • 

engaged in his official business at the tim 

[5] la A. I. B. 1944 F. c. CO,* and in a i u 

A. I, B, I94G P. 0. 25 , was one in which the 
facte were as follows. The complainant with his 
wife and othera had proceeded to a steamer 
station and as he was unable to purchase tickets 
he want^ to go on the steamer in orf r to 

bn 2 P“P‘» "•ho Ld 

M ‘his he was resis- 

ted by the accused, station master, who abused 

him, and when the complainant protested the 

station maeter called out certain people and 

thi“'?. vs oomplainantwas 

then attacked by them and also by the station 

I^ofdships of the Federal Court 
held that the station master’s act could not be 

regarded as one 'purporting to be done” by him 
in the execution of his duty. ^ 

applicant’s learned counsel conten. 
ded however, that in a. i. r. 1939 p c Ti 

Varadachariar J. had pointed out that an act is 
not less one done or purporting to be done in 

ion of a duty because the officer concerned 
toit negligently. In i. l. r. (1944) Naf^* 

toVe observation, and also 

which tbeir Lordships of the Judicial Committee 
of the Privy Council had mode it dear that 
leaving a portion of a railway unrepaired was an 
act done or purporting or professing to be doL 
m pursuant of the Calcutta Port Act That 
finding of their Lordships of the Judicial Com 
mittee showed clearly, Digby J. observed that 
negligent performance can purport to be’ per 
ormance of duty He was then discussl The 

caw of a driver of a mail train who had fai ed 
te have a pmper light on the engine and to keep 

und^rTh^t*'*^-' considered to faU 

The negligent performance ” 

proceedings against the driver were alni 

ingly quashed as the consent of the Governor." 
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General to tbeii* institution had not been 
obtained. 

[ 7 ] The case before mo is largely on all fours 
with the Goiijwg (driver) case*. Both he and 
the applicant were on duty at the relevant times 
the one driving a mail train and the other riding 
a bicycle belonging to his Department. The 
bicycle was defective by reason of brake deb- 
ciencies and Gotting’s engine was without a 
proper headlamp. The applicant and he were 
both negligent in that in spite of these factors 
they failed to travel at a safe speed and to be 
vigilant. Gotting’s act has been held to be an 
act purporting to be done in the execution of 
his duty and the same conclusion must be rea¬ 
ched regarding the applicant’s act. 

[s] The proceedings against the applicant are, 
therefore, quashed. As the case involves a sub¬ 
stantial question of law as to the interpretation of 
the Government of India Act, 1935, a certificate 
under 8, 205 (l) of that Act shall issue to the 
Crown. , 

s. C. Proceedings quashed. 
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Hemeon J. 

Krishna Namdeo Chimurkar — Applicant 
V, Suleman and Emperor — Non-Applicants. 

Criminal Revc. No. 765 of 1946, Decided on 8tb July 
1947, from order of Magistrate, First Class, Nagpur, D/- 
31st August 1946. 

Criminal P. C. (1898), S. 439—Order of acquittal 
—Revision against, by private complainant, when 
maintainable. 

The High Court is competent to entertain an applica¬ 
tion for revision against an order of acquittal at the in¬ 
stance of a private complainant but this is subject to the 
limitation imposed by S. 439 (4). But the High Court 
will not set aside an order of acquittal unless there are 
exceptional circumstances that would justify a second 
trial. Case law reviewed. Criminal Appeal No. 292 of 
19i6, Expl. and Disting. [Paras 8, 9j 

Annotation : (’46-Com.) S. 439, N. 12, Pts. 4 and 6. 

Cases referred 

1. Cri. Appeal No. 292 of 1946, D/- 31-10-1946, Jagan* 
natb V. Laxroisingh. 

2. {’09} 6 N. L. R. 4 : 11. C. 233 : 9 Cr. L. J. 211, 
Biudaprasad v. Bipusudan. 

3. (’19) 2 N.L. j. 153 : 6 A.I.R. 1919 Nag. 64 : 52 I.C. 
788 t 20 Cr.L.J.708, Sunderbai v. Klahore Singh. 

4. (’27) 23 N.L R. 40 : 14 A.LE. 1927 Nog. 170 : 102 
I.C. 2l9 '. 28 Cr.L J. 523, Sher Khan v. Anwar Khan. 

5. (’33) 28 N.L.R. 298 : 20 A.I.R. 1933 Nag. 36 : 141 

I. C. 273 : 34 Cr.LJ. 145, Sitaram v. Tilokchand. 

6. (’35) 31 N.L.R. 261 : 23 A. I. R. 1936 Nag. 40 :157 
1. C. 781: 36 Cr.L.J. 1336, President Municipal Com¬ 
mittee, Bilaspur v. Baneidhar Baoi. 

7. (’28) 50 All. 722 : 16 A. I. R. 1928 P. 0. 254 : 56 
I. A. 390: 111 I.C. 332 : 29 Cr. L. J. 828 (P. C.), 
Kishan Singh v. Emperor. 

8. (’38) I. L. R. (1938) Nag. 157 : 24 A.I.R. 1937 Nag. 
394 : 172 I. C. 177 : 39 Cr. L. J. 75, Raghunathmal 
Shermal v. Patiram Sadaram. 


9. (’44) I. L. R. (1944) Nag. 176 : 31 A.I.R. 1944 Nag. 
136 : 215 1. C. 57 : 45 Cr. L. J. 766, In re, Qanpatrao. 

10. Cri. Revn. No. 333 of 1943, Decided on 17-11-1943, 
Sbriram v. Damodar. 

P. Lolw—for Applicant. 

Nisarali—for Non-Applicant No. 1. 

W. B. Pendharicar Addl. Govt, Pleader—for the 
Crown. 

Order, — Suleman and Shankar were prose¬ 
cuted under s. 420, Penal Code, in the Court of 
the First Class Magistrate, Nagpur, for baviag 
cheated Krishna Namdeo Chimurkar of bb. 1660 
on 17th February 1945, Baliram of Ra. 915 and 
Tukaram of Rs. 1815 on the following day in 
Nagpur on the misrepresentation that yam 
would be supplied to them without delay at s 
specified rate in lieu of the advances received by 
Suleman and Shankar. Suleman absconded with 
the money on 18th February 1945 and was ap¬ 
prehended at Balagat where a sum of Rs. 8778-3-0 
was recovered from his wife. Costly presenta 
given by him to friends were also seized. Shan¬ 
kar was acquitted on all counts on the gioimd 
that he was duped by Suleman, but the latter 
while acquitted on the charge of cheating Krishna 
Namdeo Chimurkar was convicted on the other 
■ two counts and sentenced to two concurrent 
terms, each of one year's rigorous imprisonment, 
and to pay by way of fine two sums, each of 
RS. 1000. 

[ 2 I Krishna Namdeo Chimurkar thereafter 
filed on 7th November 1946 the present applica¬ 
tion to have Suleman’s acquittal set aside “6 *0 
have him duly punished according to law. Sule¬ 
man had meanwhile appealed against his oonvio* 

tions and sentences and they were set wide on 

16th December 1946 by the third Aaoiwonai 

Sessions Judge, Nagpur. , 

[3] As there was an impression from the 010 

dated 3ist October 1946 of Grille 0. ,| 

Hidayatullah J., in criminal Appeal NO. 993 

1946^ that revision did not lie at fte 
a private complainant, special notice was lasu 
to the Provincial Government to appear 
to have the question argued prior, if necessarji 

to a reference to a Full ‘Bench. —^ 

[4l In 6 N. L. R. 4* it was held that tbe^ 
Court has power, under S. 439, Criminal 
to revise an order of acquittal. In 2 
Drake-Brockman A. J. 0., held that S. 4^ 
minal P. C., confers on the High Court ^ ^ 

set aside an order of acquittal at the 
a private prosecutor; and he ordered ® ^ 

In 23 N. L. R. 40* Kinkhede A. J. 0., 
same view; and at p. 99 ibid Wadegaonkw 
entertained an application in revision W ^ ^ 
vate complainant against the aoquiW 

accused. _ |.iiAfred 

[ 5 ] In 28 N.L.R. 298* Macnair J. C.. ^ 

the rule in 23 N. L. R. 40,* set aside the acq 
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of the two non.applieants and remanded the 

^ V objection to the 

effect that this Court 13 not competent to inter- 

tere with an order of acquittal except when 

oved to do so by the Local Government, made 
the following observations: 

Ri^lf ^ down that tbo 

High Court IS precluded from interfering at the instance 

. I UlT'™*".'- f,”. 

«ri « fi H'gh Court to con- 

Sell.-'““ 

The orders of acquittal were set aside and the 
apphcants were directed to be retried. 

^nch held that under S.489 read with s .423 ( 1 ). 
Cnmmal P. C., the High Court can entertain an 
application for revision against an order of ac- 
qmtta at the instance of a private complainant 
subject to the limitation imposed by S. 439 ( 4 ) 
dthe Code. That limitation was stressed in 

r^. The appeUan in that case had been tried 
oy the Sessions Judge under s. 302 and was 
wnvicted under s. 304, Penal Code. The Local 
government failed to appeal against the acquit- 
lai of an offence under S. 302 but applied in 
wyision and the High Court accepting the appli. 
cation Mnvicted the appellant of murder and 
Mntenced him to death. Thereafter, their Lord¬ 
ships of the Judicial Committee of the Privy 
touncil ^mted out that the finding at the trial 
amounted to an acquittal in respect of the 
offence of murder and that the High Court had 
wted without jurisdiction against the rule laid 
down in s. 439 ( 4 ), Criminal P. C. 

292 of 1946* the respon- 
ent who wm tried under 8. 302 , Penal Code. 

and an appeal 

WM med to this Court to have the conviction 
hS/H f' T ^ Grille C. J. and 

f}Jl Ff n can only be 

M by the Provincial Government under S 417 
^immal P. C. The party concerned had. how.’ 
ever, also requested the Division Bench to treat 

th^tEl “^f/PPl^catiori for revision, but 

Bench rejwted iton the authority in 50 all. 

ihe apphoation was clearly not one for a 

^ conversion of a 

one of conviction and it 
^I’lsion Bench 

hf^ not hejd that they were incompetent to inter- 
ere m revision with an order of acquittal at the 
mstance of a private prosecutor; and in Misc. 

Cn. case no. 86 of 1940 . Decided on 26.ii.i946 
we same Bench rejected another applicaUon in 
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which a private party had specifically sought 
the sett,Pg aside ot an order of acquittal and the 
convictions of three accused by the Bench 

[81 It follows, therefore, that there is no 
nece^ity to have the matter referred to a Full 
Bench, rhere IS no conflict between the rule laid 

167 and that hud down in Cri. Appeal no 292 
of 194^ In short, the High Court roompetent 
to entertain an application for revision against 
an order of acquittal at the instance of a private 
complainant but this is subject to the limitation 
imposed by s. 439 ( 4 ), Criminal P. C. Tlie ones 
tion as to the circumstances in which such an 
application should be entertained is anotberl 
matter which will be discussed hereinafter. 

r ^^9.® Pollock J. 

(now C. J.) held, as he had also bold in cri Revn 

no^ 333 of 1943 *0 that this Court wiU noTsei 

aside an order of acquittal uuless there are excen 

tiwal ^rcumslances that would justify a second 

tion that the acquittal 13 wrong, that would not 
m it^lf constitute a sufficient ground for him to 
mter/ere m revision, set aside the order of ac- 
quittal and direct a retrial. In the case before 
me which 13 also one in which the Provincial 
overmnent did not file an appeal against the 
acquittal, I am clear that there are no such 
exwptional requirements that would justify the 
ordering of a retrial. The trial was a very full 

trial and the learned Magistrate, was. as he has 
done fully, entitled to give the benefit of the doubt 
to Suleman. pe latter, it is relevant to note, had 
teen convicted on two counts but he was acquit¬ 
ted ID appeal. The application is dismissed!^ 

Application dismissed. 
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Hidayatcll.ah j. 

Lakshiram - Applicant v. Em. 

'247, Decided ou 2nd 

(a) Factories Act (1934), S. 10 (4)-DistrictMa?is 

trate acting under S. 10 (4) acts not in judkial 

deed theinn ° aDneceasary proBecotions. In^ 

L^Ara 4] 
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(b) Factories Act (1934), S. 10 (4) — Rules under 
Act, requiring sanction of District Magistrate for 
prosecution of manager—Sanction once refused can 
again be given by him or his successor. 

There is no question of any autrefois acquit when¬ 
ever the District Magistrate refuses to sanction the pro¬ 
secution of the manager of a factory for oSence under 
the Act. Indeed the Di.-jtrict Magistrate can and must 
sanction a pro?eciition if on a review of the case he finda 
that Lis, or his predecessor’s earlier decision refusing 
sanction is erroneous: 13 A. I, It. 1926 Cal. 691, Ref. 

[Para 5] 

Cflscs referred : — 

1. (’04) 27 Mad. 51, In the matter of Kniagava BapLah. 

2. (’isT) 10 Mad. 232 (F B), Queen-Empress v. Sheikh 
Bear!. 

3. (’26) 13 A. I, R. 1926 Cal. 691 : 95 I. C. 79 : 27 
Cr. L. J. 751, Bauerji v. Bepiu Behary, 

M. for Applicant. 

R. Kaushalendra Hao, Govt. Pleader—lor the Crown. 

Order— This is an application for revision 
of an order i)assed by Jlr. K. K. Kher Sessions 
Judge, Wardha, in criminal Revision NO. 72 of 
1946 on 8 th January 1947. 

[2] The facts are that the Inspector of Facto- 
ries Central Provinces and Berar made a com. 
plaint in writing against the applicant of some 
offences under tbs Factories Act. Previous to 
this R. B. F. C. Gangrade, District Magistrate 
Wardha, had refused to sanction the prosecution 
of the applicant but on 6 lh August 1946 his suc¬ 
cessor R, S. R. K. Mishra sanctioned the prose¬ 
cution. The case of the applicant is that the 
complaint is time-barred and that R. S. R. K. 
Mishra could not review the order of bis prede. 
cessor and hence the complaint is invalid. 

[3] The complaint was received by the Magis. 
trate concerned on 6th August 1946 though the 
offence was registered on I6th August 1946 . Since 
the alleged offence was committed on 12th Feb¬ 
ruary 1946, the complaint was duly made within 
sis months of the alleged offence. That it was 
received by the clerk of the Court and not the 
Magistrate matters little. In my opinion the 
complaint is not time-barred. Indeed this part 
of the case was not seriously pressed by the 
learned counsel for the applicant. 

[ 4 ] It was contended that the according of a 
sanction to prosecute is more a judicial act than 
an administrative one. Reference is made in 
this connection to part i-D of the' Central 
Provinces and Berar Factories Manual (1938) 
which contains the Circular Instructions and 
General Orders regarding the working of the 
Factories. Instruction no. 5 deals with prosecu¬ 
tions and it is there stated how prosecutions 
should be launched. These rules do not appear 
to be anything more than instructions of an 
executive and administrative character. Under 
these rules the full-time Inspectors of factories 
are required to take the sanction of the District 
Magistrate of the District for every prosecution. 
While forwarding bis recommendations, the full¬ 


time Inspector is required to furnish a copy 
together with bis reasons to the factory mana¬ 
ger, so as to enable the latter to represent the 
matter to the District Magistrate before sanction 
to prosecute is given. But the action of the Dia 
trict Magistrate who acts under S. 10 (4) of the 
Act as an Inspector is not a judical function. 
There is a difference between administrative and 


judicial functions which has been pointed out by 
Bbashyam Ayyangar J., in 27 Mad. 54^ in the 
following words; 

“There is a marked distiootion between the classes of 
offences dealt with in S. 195, Cl. 1 (b) and (c), and those 
dealt with in S. 197. A Court granting sanction under 
S. 195, CIs. (b) and (c), does so in connection with of¬ 
fences committed in or in relation to any proceeding in 
such Court aud tbe Court therefore acts in its judicial 
capacity in granting tbe ranction upon legal evidence. 
But the Government in according or wilbboldiog 
eanction under S. 197—for tbe prosecution of a public 
servant in respect of an offence alleged to have been 
committed by him as such public servant—acts purely 
in its executive capacity and tbe sanction need not be 
based upon legal evidence. The Government iscert^Iy 
not acting in a judicial capacity nor exercising a jodi* 
cial function in authorising or sanctioning a prosecn* 
tion under Ss. 196 and 197, Criminal P. C., and there 
is nothing in the signification of the word ’sanotioD’ to 
‘import’ ns the Sessions Judge supposes “a judicial 
element into the act of the executive, ’ and tbe ruling of 
tbe Full Bench in 10 Mad 232* referred to by the Ses* 
sions Judge has no application whatever to the present 
case.” 

In the present case also the Banction by tbe 
District Magistrate was not a jodioial bat an 
executive function. It is true that the instnic- 
tions give the manager of the faotory concerned 
an opportunity to represent bis case bat that la 
entirely with a view to avoiding unnecefisaff 
prosecutions and no argument can be grouo 
upon this practice. Indeed there is do 
for such a hearing in the Act itself. Id oP * 
nion the action of the District Magistrate w 


in bis executive capacity. 

[ 5 ] It was argued that the District Magis^™^ 
having once refused sanction was 
do and he (and more so his 0 °ooeswr)^®i 
reopen the case and review his earlier ^ 
This is an entirely fallacious argument- 
is no question of any autrefois acqUi* w 
ever the District Magistrate refusM ^ 
the prosecution. Indeed the Distriot Magi ^ 
can and must sanction a proseoutiop i 
review of the case he finds that his j ^ 
sioD is erroneous. In A. i. B- 1926081 
secution without any sanction had w 

the stage of judgment and even this ® 
a subsequent prosecution. It is true ‘ gpj 
case there was no refusal to sanction m tD . 
instance but in so far as the Court t?pp 
want of sanction and refusal to sanction . 
the same footing. All that the orinunai j 

are required under S. 74 (l) of .the Act is to 
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^hete ia a legal aanotion. They are not required 
to inquire anything further and unless the ac. 
cnaed can plead an autrefois ocquit or convict 
or any other bar of law, the case must goon To 
hold otherwise would constitute the criminal 
Courts into an appellate Tribunal which may 
well question the propriety or correctness of the 
District Magistrate’s opinon. That clearly is not 
the province of a criminal Court which cannot 
go behind the sanction. 

[6] The learned Government pleader drew my 
attention to s. u of the General Clauses Act. I 
do not propose to base my decision upon that sec¬ 
tion though prima facie I do not see any reason 
why the principle involved in that section should 
not be applicable to the present case, 

[ 7 ] 1 would further say that there is consider, 
able force in the argument of the learned counsel 
for the Crown that the present complaint has 
been filed by an Inspector as required by s. 74 (i) 
and that the word ‘or’ is disjunctively used. 
Though under the instructions above referred to 
a full-time Inspector has been told to take the 
sanction of the District Magistrate and not to 
take action himself, there is nothing in the 
Act to prevent an Inspector from filing a com¬ 
plaint. Indeed s. 74 ( 1 ) specifically authorises 
an Inspector to start a prosecution himself with- 
out the sanction of any superior officer. In view 
however of what I have held in paras 4 and 5 
above I do not express any final opinion on this 
as^ct of the case. The application for revision 
fails and is dismissed. 

.Bfluision dismissed, 

A. I. B. (38) 1948 Nagpur 279 [C. N. 92 ] 
Pollock and Sen JJ. 

Mahadeosingh Hirasingh and another — 
Defendants—Appellants v. Balmukund Jaya. 
naratn and otkers-Plaintiffs-Bespondents. 

Firat Appeal No. 35 of 1939, Decided on 16-10-1946 
from decree of Addl. Dist. Judge, Nagpur, D/-13-12- 

(a) Contract Act (1872). Ss. 42, 44 and 45 _ Joint 
creditors and debtors - Rights and liabilities of - 
Principles of English Common Law if applies. 

ibp applies to the case of joint creditors as well as to 
the wse of joint debtors, but under 8. 42 and S 45 

p ® of 88.42 and 45 respectively. 

® EnglUh Common Law, the releasTof one 

^ co-debtora, bot that is not 

so in India, u under 6.44 a release of one of joint 
promisors by the pmmlsee does not discharge the other 
joint promisor or joint promisors; neither does it free 
the join promisors so released from responsibility to the 

The principles 

onderly Dg the English Common Uw regarding the 
rights of creditors and debtors are, therefore not appli- 


provisions, of the Indian Contract 
Act which are difierent from the English rule. 

lb) Contract Act (1872), S. 38-Scope. 

Section 38 deals with consequences which Dow from 
j f rformance which has been refused but 
docs not deal with the legal consequences of the offer 
which hasten accepted. The section is Ihetdore not 
helpful in deciding the question whether payment to 
one of jomt creditors is_binding on the other creditors. 
Opinion 0/11 Jufe C. /. in 36 Mad. 514, (Para 18J 

(c) Transfer of Property Act (1882), S. 60— Pay- 

several co mortgagees if operates as 
valid discharge of debt. 

In the case of co mortgagees, the presumption of 
equity that creditors are tennoU-in-common ia appli¬ 
cable ID Indift io the absence of any contract to the 
contrary. Accordingly a payment of the mortgage debt 
by the mortgagor to one of several co-mortgagees who 
has no authority to receive payments on behalf of 
othetd Rill not bind the other co-mortgagees and will 
notaflect their right to recover the amount due to 
them notwithstanding the discharge given by the co. 

payment. Dissenting view of 
kite C. J.,in 36 Mad. 544, Case law discussed. 

[ Pb m 2^1 

13* 9"L''°o" ' S. 60. N. 14, Pt. 

Cases rejerred-.— 

; 7 M. A W. 

264, Wallace v. Kelrali. , 

h ^ ^37 : 58 L. J. Q. B. 302 : 60 

L, T. 318 : 37 W. R.'378. Steeds v. Steeds. 

3 . (1631) 1 Eq. Ca. Abr. 290 : 21 E, R. 1052, Petty v. 
Styward. ^ 

^illier^^ 2 Se"- 253 ; 28 E. R. 163, Rigden v. 

^ ^ Tudor, 5th Ed 208, Lake v. 

Craddock. 

%ird^^* ^ 

7. (1664) 12 W. R. 926:10 L. T. 391, Matson v. 
Dennis. 

8. (1901) 2 Ch. 160 : 70 L. J, Cb. 587 ; 84 L T 620 • 

49 W. R. 532. Powell v. Brodhurst ’ 

^Gounde^ ^ 

if' !■??! ii Eadar. 

11. (13) 36 Mad. 544 : 19 I. C. 12. Anna Purnamma 
▼. Aukayja. 

*Muniyandi.^‘ ^ ^^“aawami v. 

13 . (12) 35 Mad. 605:10 I.C, 874, Ibrahim Tharangaa 

V. Kama Aiyar. “ 

14 . ’03) 27 Bom 292, Sitaram v. Sbridhar 

^ ^1- 342 : 8 I. C. 837, Hossaiod'ra Begara 
V. Babiman Nessa Bfgam. 

16. (’05) 1 N. L. R, 24, Sambusa v. Gopal. 

17 . (’09) 1 I. O. 219 (Mad.), Kari Cheugamma v. J. 
Kristnaromah. 

18 . (’17) 4 A. I. R, 1917 Mad. 269 : 32 I.C. 173 

Ponnusami v. Tbyagaraja. ' 

M I n^‘ ^ Cal. 528 ; 

7 n /''oil V. Dioabandhu. 

^5^6 I C 403 Aht,®' ^ : 

ae 1.0. 403. Abbas v, Misri Lai. 
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24. (’19) G A. I. R. 1919 Cal. 593 : 49 I. C. 63, Abdul 
Hakim y. Adjata Chandra. 

25. (’27) 14 A. I, R. 1927 Cal. 425 : 101 I. C. 530, 
Satindra Nath v. Jatindca Nath. 

26. (’19) 41 All 631 : 6 A. I. R. 1919 All. 275:51 I. C. 
107, Jauhari Singh v. Ganga Sahai. 

27. (’90) 3 C. P. L. R. 15, Sadasheo Tamboli v. Mt. 
Eareeman. 

D. T. Mangalmoorti and B. N. Padhye— 

for Appellants. 

M. R. Bobdc, M. D. Khandcliar (for Nos. 1 and 2) 
and P. P. Deo (Jor No. 5j~for Ke-jpondents. 

Judgment.—This is an appeal which arises 
out of a suiton a mortgage. Appellant 1, Mabadeo- 
Singh is the father of appellant 2, Mobsnsingh. 
Mahadeosingh was indebted to respondents 1 to 3 
and executed a simple mortgage in their favour 
on 22 8-1927 for Rs. 7,999 and agreed to pay the 
sum with compound interest at Es. 0-13 0 per cent 
per mensem with annual rests. The amount was 
payable in 11 instalments on Baiaakh Sudi 15 
of every year commencing from Fasli year 1337 
(1928 A.D.). The amount and the date of pay. 
ment of the several instalments are as given 
below: 


Amount of inBtalment. 

(1) Rs. 500 plus interest due on the 

Date fixed 
for 

payment. 


entire amount 

■ « • 

4-5-1928 

(2) Rs. 600 plus interest due 

on the 



balftooe 


23-5-1929 

(3) Rs. 600 

• •• 

12-5-1930 

(4) Rs. 600 

e • • 

2-5-1931 

(5) Rs. 650 


2-5-1932 

(6: 

I R?. 650 

« • • 

9-5-1933 

(71 

1 Rs. 800 


29-4-1934 

(81 

1 Rs. 860 


16-5-1935 

(9; 

1 Rs. 900 

• •• 

6*5-1936 

(10) Rs. 950 


25-5-1937 

(11) Rs. 999 

«1 • 

14*5*1938 

Total Rs. 7,999 




In default of payment of any instalment on 
the due date, the defaulted instalment was to 
carry compound interest at the rate of Rs- 1-4.0 
per cent per mensem from the date of default 
till payment. In default in the payment of 
three instalments the entire amount was to 
carry compound interest at Rs. 1.4-0 per cent 
per mensem with annual rests till realisation. 
The property mortgaged was 16 anna malguzari 
share of mahal No. 2 of mauza Tandulwani with 
cultivating rights in sir. 

[2] Govindrao Sheoram Kedar Patil, respon- 
dent No, 8, gave a notice (ex. P.-io) on 20-11. 
1934 to Mahadeosingh in which he stated that 
the mortgagees had received Rs. 1,000 and 
RS. 125 towards a part payment of the mort. 
gage debt and that he had further received 
Rs. 1,500 in three instalments towards his debt 
and called on him to pay the balance of the 
debt due within 8 days of the receipt of the 
notice. Mahadeosingh in his reply dated 26-11. 


1934 (Ex. P.. 12 ) stated that in addition to 
RS. i,oco paid to the three mortgagees on 4.1. 
1928 he bad paid Rs. 7,730 to Govindrao who 
bad written a letter on 19-1-1930 recording full 
satisfaction of the mortgage and had agreed to 
return the mortgage-deed to Mahadeosingh after 
getting it from Balmukund. Govindrao in his 
reply dated 25-12-1934 (Ex. P.-ld) repudiated 
the allegations of Mahadeosingh as false and 
stated that he did not receive the payments as 
alleged by him (Mahadeosingh) and not write 
a letter recording full satisfaction of the mort. 
gage and suggested that blank papers beanog 
his signature might have been utilised to pro. 
pare false receipts and a false letter recording 
full satisfaction of the mortgage. 

[ 3 ] Balmukund, appellant no. 1 , gave a 
notice to Mahadeosingh on 2-1-1935. A copy of the 
notice has not been hied in the case. Mabadeo* 
singh in his reply dated 101.1935 (Ex. l-D-4) 
stated that he had made payment to Govindrao 
according to the agreement and that he bad in* 
formed Balmukund about these payments after 
they had been made to Govindrao. 

[ 4 ] The respondents filed Civil Suit No. 16 -A 
of 1936 on 8.2193G in the Court of the 2 Dd Add!. 


tional District Judge, Nagpur, against the ap* 
pellants to recover Rs. 14,171 on the basis of the 
mortgage deed dated 22-8 1927 (EX. P*l) and 
default of payment prayed for a decree for safe 
of the mortgaged property. The plaintiffs filed 
with the plaint two schedules, scb. A showed 
Rs. 10,695 as the amount due to plaintiffs 1 and 9 
and sch. b rs. 3,876 as the amount due to pto 

tiffs. Plaintifi’s 1 and 2gave credit for repaymento 
of Rs. 693-12-0 and Rs. 74-4-0 on 
12-6-1928 respectively. Plaintiff 8 gave credit 
for the repayment of Bs. 406 4-0 and B0. BO-W*® 

on 4-1-1928 and 12-6-1928. Thus the plaintiffs gaw 

credit for repayment of RS. 1,000 on 4-1-lW® aM 
Rs. 126 on 12-5 1928 . Plaintiff 3 gave credit for 
the repayments of Rs. 2CO, Rs, 1.000 and M. W 
Dpade to him in his Scb. B but did not state 
dates of these repayments. The plaintiffs allow 
a credit for Rs. 65 on account of the intew 
which they had deducted in advance at the tiiW 
of the execution of the mortgage, Bs. - 
sch. A and Rs. 26-6-6 in sch. B. (After stal^ 
the pleadings of the parties and the evid^ 
adduced in the trial Court their Lordships p*®* 
ceeded as follows:) . 

(6] The trial Court found that the mortgV 
was duly executed by Mahadeosingh and ^ 
consideration and was also binding on hi^ . 
Mohan, defendant 2, as it was for the psyff^ 
of antecedent debts and for meeting 
agriculture and for family purposes. The 
held that the agreements set up by defendant 
not been proved, that the repayments allege® 
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defendant 1 had not been made, and that the re 
ceipt dated 28.4.1928 (es. i.d. 22) and the letter 
dated 19.1.1930 (Ex, i.D 41) were not executed by 

Uovmdrao in favour of Mahadeosingh. The Court 
aUowed compound interest at the rate of o-lS-Oper 
cent, per mensem from the date of the mortgage till 
the dale when the entire amount became exigible 
and simple interest at the rate of i per cent, 
per mensem on the defaulted instalments till 
1*M932 and thereafter simple interest at 7 per 

ibe date of 

suit. The Court determined Es. 7,341.5-0 as the 
amount due to plaintidfs i and 2 , Rs. 2,8io.9 o as 
the amount due to plaintiff 3 on the date of suit, 
ihe Court thus determined rb. 10 . 151 - 14-0 as the 
amount due on the date of the suit and allowed 
further interest at 7 per cent, per annum from 
the date of suit till 19-6.1939. the date 6xed for 
payment, and costa. It accordingly passed a 
jomt preliminary decree for sale on 13 . 12 . 1938 . 
The date fixed for payment was 13-6.1939 and 
the amount payable was rs. 13,130-6.9: Rs. 10 , 161 . 
14.0 for principal, Rs. 1 446-2-9 for interest’ till 
18.6-1989, and Rs. 1,532.6-0 for costs. The amount 
of Rs. 13,180-6.9 was to carry inicrest at 6 per 
cent. i»r annum from 13-6-1939 till realisation. 

[6J It 18 against this decree that the defen- 
dantB have filed the present appeal. (After 
stating the arguments and further facts in the 
case the judgment proceeded as follows-) 

[ 7 ] The questions for decision in this’ appeal 
are: 

( 1 ) whether there was an agreement between 
the parties at the time of the execution of the 
mortgage in suit that interest at 12 per cent per 
mensem was payable in case the entire amount 
WM paid by the mortgagor before 4-5-1928, the 

first instalment- 
la) whether oral evidence was admissible to 
prove the agreement; 

(8) Whether there was an agreement between 
the parties that Mahadeosingh, the mortgagor 

due under the mortgage to any of the mort. 
gagees and the repayments made by him to 

Irlgage™ ^ o*'" 

( 4 ) (a) whether the repayments made by 

Govindrao were binding on 
P aintiffs 1 and 2 and whether they were entitled 

8 ending the eaid repayments; (b) whether the 
mscharge, if any. of the mortgage by Qovind. 
rao was binding on plaintiffa 1 and 2 ; 

(6) whether Mahadeosingh paid to Govindrao 
toe following items: 

0) Re. 4i05i on 28 tb April 1928 . 
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(ii) Ra. 300, on 28th October 1928. 

(iii) Rs. 900, on 20 th December 1928 . 

(iv) Ra. 1300, on I3tb January 1930 . 

(6) whether the mortgage in suit was satisfied 
oy a repayment of Rg. 1300, on 13.M930: 

(7) whether Govindrao executed the receipt 
exhibit 1 .D .22 for Rs. 4105, on 28-4-1928; 

(8) whether Govindrao executed the letter Ex 
I.D.41 on 19-1-1930. 

(9) whether the signatures on the documents 

Ex. 1-0.22 and i.D.4l are those of Govind- 
rao; 

( 10 ) to what relief are the plaintifi's entitled, 

[After discussing the evidence on questions 1 to 3 
formulated above their Lordships proceeded:] 


[8] On a careful consideration of the evidence 

m the case tested in the light of probabilites we 

have reached the conclusion that Mahadeosingh 

has failed to prove that there was an agreement 

to charge interest at 12 per cent per mensem in 

case the entire amount was paid on or before 

4-5-1928, or that there was an agreement between 

the parties that Mahadeosingh was entitled to 

pay the instalments or the amount due under 

the mortgage to any one of the mortgagees and 

the repayments made by him were to be binding 

on the other mortgageee. In our opinion oral 

evidence was not admissible under s. 92 , Evi- 

dence Act, to contradict or vary the terms of the 
mortgage. 

[ 9 ] The next question for decision is whether 
the repayments made by Mahadeosingh to 
Govindrao were binding on plaintiffs 1 and 2 
and whether they were entitled to recover the 
sum due to them notwithstanding the repay¬ 
ments made to Govindrao, and whether the dis- 
charge, if any, of the mortgage by Govindrao 
was binding on plaintiffs 1 and 2 . 

[10] Whether a payment made to one of sever- 

a IjrsonB jointly entitled according to the terms 

Of the deed to the money secured by a mortgage, 

would be a good discharge, is a question which 

18 not perhaps entirely free from doubt. In Eng- 

land, payment to one of several joint creditors 

wi 1 discharge the debtor at law. but a different 

rule has always been followed in equity, as the 

money 19 presumed to have been advanced by 

the lenders as tenants in common and not as 

joint tenants: (Ghose, Law of Mortgage. 6th Edi- 
tion, p. 479 .) b 6 . r,u, 

[11] The mortgage in suit was for a considera¬ 
tion of Bs. 79M. Out of this consideration plain- 

R3. 3249. Plaintiffs 1 and 2 

reepectively entitled to an in. 
tere tin the mortgaged property in proportion to 
^ Bhares of the consideration which they res. 
PectivelY adranced: (see s. 45, Transfer of pZ 
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perty Act. Id a aeries of cases it has been held 
that in the absence of a contract to the contrary 
a presumption of equity arises and that the 
mortgagees are tenants-in-common both of the 
debt as well as of the mortgage security. 

[ 12 ] Balmukund and Bhikulal (plaintiffs 1 and 
2 ) are members of the same family with Bal. 
mukimd as the manager. Govindrao is of a 
different caste and docs not belong to the family 
of plaintiffs i and 2. We have found that there 
was no agreement authorising Mahadeosingh to 
pay instalments or the amount due under the 
mortgage to Govindrao and that Govindrao had 
no authority to receive payments on behalf of 
the plaintiffs. The question for decision therefore 
is whether in (he absence of any authority pay* 
nients made by Mahadeosingh to Govindrao, one 
of the creditors, were binding on plaintiffs 1 and 
2 and whether the discharge, if any, of themort* 
gage given by Govindrao to Mahadeosingh was 
binding on plaintiffs 1 and 2. 

[13] In (1840) 56 R. R. 707^ in an action by 
tbree^ plaintiffs for a joint demand, the defen¬ 
dant s plea of accord and satisfaction with one 
of the plaintiffs, by a part payment in cash and 
set-off of a debt due from that one to the defendant, 
was held good even without any authority from 
the other two plaintiffs to make the settlement. 

[14] In (1889) 22 Q B. D. 537^ it was held that 
according to equity joint creditors must, prima 
facie, be taken to be interested as tenants in 
common and not as joint tenants and that the 
plea of the defendant of accord and satisfaction 
was good only as concerned the claim of the 
plaintiff who was party to the accord and satis¬ 
faction but was defective as regards the plaintiffs 
who were not parties to it. At p. 541 Wills J., 
stated the distinction between the rule which ob¬ 
tained at law and in equity in these terms: 

"The reason wby the defence is & good one at law is 
that the two creditors are treated as bavioc a joint 
interest in the debt, with its incident of survivorehip. 
and the satisfaction to one of the parties of a joint 
demand due to himself and others puts an end to the 
joint demand, and he cannot afterwards, by joining 
tbe Other parties with him as plaiotiSsi recover the 
debt, nor can a right of action be supposed to exist 
which, if it existed, might survive to tbe very per?on 
who had already received full value : (1840) 7 M. & W. 
2o4.^ 

In equity, however, it would appear as if the general 
rule with regard to money lent by two persons to a 
third was that they will prime Jacw be regarded as 
tenants in common, and not as joint tenants, both of the 
debt and of any security held for it: (1631) 1 Eq. Ca. 
Abr. 290,3 (1751) 2 Ves. Sen. 253* cited in (1732) 1 
White & Tudor, Edn. 5, 208.6 'Though they take a 
joint security,’ says Lord Alvanley, M. R., ‘each means 
to lend bis own money and to take back hie own': 
(1798) 3 Ves. 628.6 Where a mortgage debt has been paid 
to one of the mortgagees accordingly it was held that 
tbe loan was not discharged, and that the concurrence 
of the other mortgagees was necessary to make a good 
title (1864) 12 W R 926 ^ This is on the ground that 


the debt is held by the two in common and not jointly, 
and the principle seems to us equally applicable wbe* 
tber the debt is secured by a mortgage or is merely the 
subject of a personal contract.” 


[15] In (1901) 2 ch. 160® it was held that pay¬ 
ment to one of the mortgagees during the life¬ 
time of the other mortgagees, though a good 
discharge of the debt at law, only discharges the 
security to the extent of the payee’s beneffcial in¬ 
terest (if any), even though the payee ultimately 
becomes the survivor in the joint account. At 
p. 167 Facwell J., observed : 

"If a mortgagor chooses to pay otherwise than io 
strict accordance with tbe terms of bis contract he does 
so at bis own risk. Tbe proviso for redemption in a 
mortgage to several is never expressed to take efiectoo 
payment to the mortgagees or cither of them, but to 
the mortgagees or the survivor of them, and if a mort¬ 
gagor pays to one, although such payment may be a 
good discharge at law, yet tbe matter is at large wheu 
he comes into equity, and tbe Court takes into consi¬ 
deration all tbe facts of tbe case, and ascertains whe¬ 
ther the payee was beneficially entitled to the whole or 
to a part only, or whether he was a trustee with the 
other mortgagee, and treats the payment as good in 
whole, or in pan, or altogether bad accordingly.’’ 

[16] In 20 Mad. 461® it was held that a dis¬ 


charge of a mortgage by one of joint mortgagees 
is valid and binding on the other co-mortgagees 
in tbe absence of any proof that it was fraudu¬ 
lent. Tbe learned Judges of the Madras High 
Court followed the decision in (1840) 7 M. & W- 
264^ and doubted tbe correctness of the decision 
in (1889) 22 Q. B. D. 537.^ As pointed out by Sic 
Bbashyam Ayyangar in 25 Mad. 36’® at pp. 38, 
39 the authority of (1840) 7 M. & W. 264’ is 
siderably shaken by the decision of the Court or 
Chancery in (1901) 2 ch. 160.® 

[17] Under tbe English Common Law the rule 

of survivorship applies to the case of joint ert- 
ditors as well as to the case of joint debtors, bni 
under s. 42 and s 45, Contract Act, the rule ® 
survivorship is not recognised and tbe devoluhen 
of joint liabilities and rights is governed hy In® 
provisions of ss. 42 and 45, Contract Act, r» 
pectively. Under tbe English Common Law the 
release of one debtor operates to release ms ^ 
debtors, but that is not so in India, 

S. 44 a release of one of joint promisors by 
promisee does not discharge tbe other joint P 
misor or joint promisors; neither does it f^ 
joint promisors so released from responsibihV 
tbe other joint promisor or joint promisors, 
principles underlying the English Common L® 
regarding tbe rights of creditors and debtors a 
therefore, not applicable in view of the pr® 
sioDs of the Indian Contract Act which 
different from the English rule. . 

[18] Section 38, Contract Act, provide® ® 
where a promisor bas made an offer 
mance to the promisee, end the offer his 
been accepted, tbe promisor is not reepon®* 




1918 


for non-performance, nor does he thereby lose 
■hii rights under the contract, and an offer to one 
of several joint promisees has the seme legal 
consequences as an offer to all of them As 
Ipointed out hy White C. J. in 36 Mad. 544 ” at 
p. 545 the section deals with the consequences 
which flow from an offer of performance which 
has been refused hut does not deal with the legal 
consequences of the offer which has been accept, 
ed. Section 88, Contract Act, on which the deci- 
Sion in 20 Mad. 461® was based, is therefore not 
helpful in deciding the question whether pay- 
ment to one creditor is binding on the other 
creditors, The solution turns on the determina. 
tionofthe question whether the creditors, who 
advanced money on security or otherwise are 
joint tenants or tenants in common. The con¬ 
flict is whether the rule of law as laid down in 
(1840) 7 M. & w. 264^ applies or whether the pre. 
sumption of equity on which (i889) 22 Q. B. d. 
537* was decided should prevail, 

[191 The case in 20 Mad. 461® was doubted in 25 
Mad 20 M. L. J. 109” at p. 712. 35 Mad. 
685 at p. 697,27 Bom. 292.” at p. 294 : 38 Cal 342” 
at p. 349 and i n.l r. 24 ” at p, 27: but was fol- 
iowed in 11 c. 219^^ and approved by majority 
in 36 Mad. 544” which held that one of several 
payees of a negotiable instrument could give a 
valid discharge of the entire debt, but White 
C. J., in a dissenting judgment was of opinion that 
the equitable presumption of tenancy in common 
should prevail. The decision in 36 Mad. 644 .” 
was followed in a. i. b. 1917 Mad. 269,” but 
Coutts-Trotter J., stated that it was desirable 
that the whole matter should be reconsidered by 
the Privy Council in view of the very careful 
judgment of the High Court of Calcutta in 38 
Cal. 842, ® which was contrary to the decision of 
the Madras Pull Bench. 

[ 20 ] The opinion taken by White C. J., has 
wen followed in numerous cases: 21 c. h. j. 
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[22] The dissenting judgment of Whits C J 


m 36 Mad. 514,” has received the approval of 
eminent jurists: (Pollock and Mulla, Indian 
Untraefc Act. Edn. 7. p. 260; Mulla, Transfer of 
Property Act. Edn. 2 , p. 379). 

[23] In our opinion, the correct rule has been 
enunciated by White C. J., in his dissenting 
judgment in 36 Mad. 5u.” and the presumption, 
of equity that creditors are tenunts-in-common 
13 applicable in the absence of any contract to 
the contrary. Accordingly we bold that the 
repayments made by Mahadeo Singh to Govind 
Rao were not binding on plaintiffs i and 2 and 
they were entitled to recover the entire sum 
due to them notwithstanding the said repay, 
ments, and that the discharge of the mortgage 
by Govindrao, even if proved, does not affect 
the right of plaintiffs l and 2 to recover the 
amount due to them under the mort-’aL'e 


670,” A. I. R, 1921 Pat. 


27,*® ^1 I. C. 921.” 


A. I. R. 1943 pat. 1,” 1937 Rang. L. R. 1 .” In 

,A. I. R. 1919 cal. 593” and A. I. It. 1927 Cal. 

426, it was held that a payment by a mort* 

gagor to one of the mortgagees was valid to the 

extent of bis share but did not affect the rights 

of the other mortgagees to sue for recovery of 

the sums due to them. In 41 all. 63 i” it was 

held that, notwithstanding a discharge by one 

co-mortgagee, a suit was maintainable by the 

other mortgagee to recover bis ebare of the 
debt. 

[21] In SC. p. L. B. 15" at p. 16 and i 
K. L. B. 24 at p. 27, it was held that a payment 
of a mortgage debt to one of the mortgagees 
will not discharge the security in equity which 
treats the interest of the creditors ag.tenants-in 
common. 


(After discussing the evidence on questions 5 to 9 
formulated above, their Lordships proceeded.)' 

( 2 i) After a careful and anxious consideration 
of the case we have reached the conclusions which 
may be summarised thus; Mahadeo Singh has 
failed to prove that he repaid ns. 4,105 on 28 - 4 . 
1928, Rs. 300 on 29.10 1928, R3. 900 on 20.12-1928 
and Rs. 1,300 on 19.1.1930. He has also failed to 
prove that the document Ex. i.D.22, receipt for 
RS. 4.105 dated 28.4.1928, and the letter dated 
19-1-1930 Ex. 1 D.41 were executed and signed 

by Govindrao and that the signatures on those 
documents were bis. 

f25] The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 
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POLLOK J. 

Jairam and another—Plainlif/s—Appel, 
lants V. Maifujali and others- Defendants 
— Respondents. 

Second Appeal No. 587 of 1943. Decided on 17 9-1947 
from Apellate decree of First Addl. Dist. Judffo! 
Nagpur, D/* 7-9 1943. ^ • 

fa) Tranaferof Property Act (1882), S. 52-Scope 

— Court includes revenue Court—Proceedings tor 

recovery of arrears of rent pending in revenue 

Court-Lease of land by tenant - S. 52 held 
applied. 

r * J® j® confined in terms to ciril 

Courts. The proeedings before a revenue Court may also 
operate as fts pendent A revenue officerwhen dealing with 
an application under S.58.B, C. P. Tenancy Act, for Llis- 

nw-S' pendency of such 

proceedings the tenant leasee out bis field, the proceed- 

I® pendens. Since the arrears of rent 
charge on tbe bolding under S. 58A. C. P 
Tenancy Act, the question before (be revenue officer is 
whether the holding should be sold to recover tha 
money and therefore a right to immovabVp^perty 'a 
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directlv anrl specifically in question : 14 A. I. R. 1927 
All. 679. {lef. [Paras 2, 3] 

Even if S. •'>2, does not apply poimo viporcibe prin¬ 
ciple underlying it must apply. [Para 4] 

Annotation : (’4o-Com) X. P. Act, S. 52, Ns. 9,14. 

1. I'Sb) 50 All. 22 : 14 A. I. R. 1927 All. 679 : 103 
I. C. 322, Munni Lai v. Mt. Fhula. 

2, (1857) 1 De. G. & J. 566 : 26 L. J. Ch. 797 ; 6 
W. R. 1, Bellamy v. Rabine. 

V. V. Kelkar — lor Appellants. 

D. T. Mangalmurti — for Respondents. 

Judgment.—Defendants l to 3 were the occu¬ 
pancy tenants of field No. 2l/l in Umrer. As 
they had omitted to pay the rent due, the land¬ 
lord applied to a revenue officer under 8. 60-B, 
C. P. Tenancy Act, to realize the arrears. This 
application was made on 17-7-1941. While it was 
pending defendants l to 3 leased out this field 
and another field to the plaintiffs for the year 
1942-43. On 15-6-1942 the field was sold by the 
revenue officer under s. 58-B (l) (b), and it was 
purchased by defendant 4, The sate was confirm- 
ed on 23-7-1942, and defendant 1 was placed in 
possession on 7-8-1942, disturbing the possession 
of the plaintiffs. The present suit was filed by 
the plaintiffs on 19-6-1942 to recover the damages 
which they suffered by being dispossessed. 

[2] The lower appellate Court held that the 
plaintiffs took the lease with the full knowledge 
of the proceedings pending before the reveuue 
officer and that the principle of Us pendens ap¬ 
plied. It is contended that 8. 52, T. P. Act, in 
which the doctrine of Us pendens is embodied, 
does not apply to the present case because no 
proceedings were pending in any Court and no 
right to immovable property was directly and 
specifically in question. The revenue officer when 
dealing with this application under 8.58-B, was, 

I think, clearly a revenue Court, as defined in 
8 . 5, Civil P. C. Section 52, T. P. Act, is not con¬ 
fined in terms to civil Courts, and I see no reason 
why it should be so confined. In 50 ALL. 22^ it 
was held that partition proceedings before a 
revenue Court operated as Us pendens, and it 
seems to me that proceedings before a revenue 
Court under S, 58-B, should also operate as lis 
pendens. 

[3] As regards the objection that no right to 
immovable property was directly and specifically 
in question, the answer is that the arrears of rent 
were a first charge on the holding under S. 5B-A, 
C. P. Tenancy Act, and the question before tbe 
revenue officer was whether tbe holding should 
be sold in order to recover the money that consti¬ 
tuted this charge. Therefore, I would say that 
a right to immovable property was directly and 
specifically in question. 

[4] Even if s. 52, T. F. Act, does not apply 
proprio vigore, then I would say that the prin¬ 
ciple underlying it must apply. The principle on 


Raueshwar Motiram a, I. 

which it rests was explained by Turner L. J. ii> 

(1857) 1 D0. G. & J. 566^: 

“It is, as I tbiuk, a doctrine common to tbe Coaits. 
both of Law and Equity, and rests, ss I apprehend,, 
upon this foundation that it would plainly be impoasi' 
ble that any action or suit could be brought toasuccess' 
ful termiuatioQ, if alienations pendenU life were per* 
mitted to prevail." 

The principle was applied in several cases before- 
the Transfer of Property Act was enacted: 
see Mulla’s Transfer of Property Act, Edn. 2, 
pp. 218 and 219, and tbe cases there cited. 1 con- 
sider therefore that the lower appellate Couife 
was correct in bolding that the purchaser was- 
not bound by a transfer pendente Ute. 

[6] In this Court tbe counsel for tbe respon. 
dents has relied on S. 136, C. P. Land Revenue- 
Act, which be contends applies by virtue of 
s. 58-D ( 2 ), C. P. Tenancy Act. Section 188 (1), 
however, does not apply to tenant rights recog¬ 
nized by or arising out of the Central Provinces- 
Tenancy Act, 1898, and by virtue of s. 110,0. P. 
Tenancy Act of 1920, this would include tenant 
rights recognized by or arising under tbe Cen¬ 
tral Provinces Tenancy Act of 1920. The appeal 
is dismissed with costs. 

8.C. Appeal dismissed. 
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Padhte j. 

Pandurang Dewaji and others^ Jtidgment- 
debtors — Appellants v. Bameshwar Uotiram^ 
— Decree.holder — BesponJent. 

Misc. Second Appeal No. 151 ol 1946, 

7-8*1947, from order of Diet Judge, Wardba 2H*194U- 

Limitation Act (1908). Art. 181-Applic*t>?“ ior 
execution—Execution stayed pending dcciaion 
certain suit-On decision of suit obstruction w 
execution removed and decree-holder applywS 
executing Court to proceed with his 
plication—This later application is not goTcm 
by Art. 181. , .... 

Where au application is for tbe time being . 
no fault of tbe decree-holder filed it shonld I® 
to be pending before tbe Court, and it ia, in fw*. 
duty of tbe Court to have a vigilant eye and to , 
if tbe obstruction which resulted in the ^ 

application for execation bad been removed. It “ . 
the duly of the decree-holder to find out if 
obstruction was removed and to remind the oecu ^ 
Court of its duty to proceed with tbe execution 
cation pending before it. I** . 

A decree-bolder obtained a final 
the mortgaged property and applied on 4'7*i9 
execation. The sons of tbe judgment-debtor filen , 
for a declaration that their interest in the mor g*g 
property was not liable to be sold in execution. 
suit was dismissed and an appeal against it wa ^ 
dismissed. They preferred a second appeal JO tn 
Court and in that appeal tbe High Court pa8«d an 
directing tbe stay of execution. This was mtuna 
the trial Court which on 15-4*1939 passed all 
'execution filed.’ The second appeal-was dismjs^ 
tbe High Court on 29-2-1940 and the stay 
Bed by it came to an end on that date. On 31-7*i 
decree-holder applied to tbe exMUting Court to 
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89 tbe obstaole id 

Jhe way of eiecution by the slay order of tbe Ekh 
wurt was removed i ® 

wi ‘5® ^PPl'^ation dated 31-7.1945 wag not 
•one which the decree-holder was bound to file and wag 

not equired under the procedure prescribed. That ap- 
pliwtion could not even be said to be a revival appli- 

■CouEt“S?“rh'!? remind the 

•Court that it had to proceed with and dispose of tbe 

execution application pending before it. Such application 

was not governed by Article 181 or by any other Arti- 

Annotation:-,('42-Coni.) Lim. Act, Art. 182^n!^143^. 
Caw referred: 

^“8- 741 : 34 A. I. R. 1947 

2^ 31 T* p ^?Q i V. Rameshwar. 

•• 144) 31 A. I. R, 1944 P6sb. 17 * 212 r P To 

wahar Singh v. Mahomed Ra6x ' ^ 

3 . (05) 27 All. 334 : 32 I. A. 102 : 8 Sar 810 fv Pi 

Qumaruddin Ahmed v. Jawahirlal. ‘ 

1; 1935 Lah. 911 ; 157 I, c 679 

National Bank. ’ ’ ’ 

. L^'i 1927 All. 16 : 49 All 27fi • inn 

fi ‘ oinw *?' p ®'°8h V, Kamal Singh.' 

^I'n : 27 A. I. R. 1940 All. 

K^ar 

/ mi “o°f® P^' Chandra. 

Ii7 M 1221 All. 99 : 611. C 

417, Madho Prasad v. Draupadi Bibi. 

A ^or Appellante. 

B. V. Khare—iot Respondent. 

Judgment. — ThU is a miscellaneous second 
appeal by the judgment-debtors and tbe only 
-question involved in this appeal is whether the 
execution application dated 4 . 7-1938 for sale of 
mortgaged property was within time, 

[ 2 ] A few relevant facts are these. The decree, 
holder respondent obtained a 6nal decree for sale 

? 7 applied on 

4.7-1938 for execution of that decree. Tbe sons of 

the judgment-debtor. Pandurang, filed a suit for 

a declaration that their interest in the mortgaged 

pro^rty was not liable to be sold in execu^on 

of the mortgage decree. The suit was dismissed 

preferred against 
that decree m the lower appellate Court was also 

dismies^ on 28 6-1938. They preferred a second 

to the High Court and in that appeal the 

High Court passed an order on 19-10-1938 order. 

tilfn n^f ^ih f “°'‘ 2 aged property in execu- 
ta of the decree pending in the trial Court to 

^ stayed. This was intimated to the trial Court 

and It passed an order 'execution filed’ This 
was on 15.4 1939. ® 

[8] This second appeal No. 665 of 1938 was 

iCf? 29-2.1940. There was 

•the Mcond appeRate Court and the final decision 

^n^ T ^ « «P°rted 

a \ ^ the decision of 

^he present appeal it is however not necoasary 


tliat the stay order passed by this Court in 
eecond appeal No, 565 of loss came to an end on 

dS. ™ 

[4] It is however not disputed before me that 
he second appollate Court did not intimate to 
the trml Court the fact that the stay order was 
vacated by the dismissal of the second appeal on 

that Letters Patent Appeal was filed On 

citin'"p “’t f '‘PPlM to the eie. 

CU mg Court to proceed with his application 

dated 4.7.1938 as the obstacle in the way of exe 

oution by the stay order of the High Court was 

oqT,?^' ooP'o to an end on 

«y*J*1940« 

iudgment-debtors 
thafc the execution application dated 4 - 7.1938 was 

Ki .oT' '^'^posGd of on 

15.4-1939 and the same could not be proceeded 

an application such as the one dated 31 - 7-1945 
asBummg it to be a revival application, was gov’ 
erned by ArUsi. Limitation Act, and that appli. 
cation not being filed within three years of 
29.2.1940 was barred by limitation. The learned 

appellants relied on a, i. r, 1944 

[6] I have read and examined carefully the 
decision relied on by the appellants' learned 
counsel. I do not find my way, I say this with 
respect, to agree with that decision in so far as 
it decides that the application filed in that case 

?i? of the execution 

and that such a revival application was governed 

by Art 181 Limitation Act. Mir Ahmad J has 

based his decision on certain authorities one of 

which 19 27 ALL. 834.« Whilst relying on thl 

case the learned Judge himself observed thus • 

04 .,,^^? of tboir Lordships of the Privv 

inaicates that this is a correct proposition of law,” ^ 

In 27 ALL, 334® their Lordships of the Privy 
Counml have not at all considered tbe applicabi; 

Iity of Art, 181 . Limitation Act, to what is loosely 
deMribed as a revival application. The point is 
not similarly considered by tbe Lahore High 
Court ID A. I. r. 1935 Lab 911.* The other case 
relied on namely a. i. r. 1927 all. 16 ® has been 
considered and not approved by the Full Bench 

in I. L. B. (1940) ALL. 246.® 

a string of 

caMs m which the point has been carefully and 
exhaustively discussed. It has been pointed out 
that where so application is for the time being 
lA L j° decree-holder filed it 

fndlf ^ ** ’*'"^‘“6 “>« Conrt 

ana it la. m fk^ n . . . 


ior mi. examine Ihalw'onhe"”^.^ S . 

^atan. Appeal ha to my mind it la obviona ' vi^^nt ;;Vrny t t‘l :'t‘ 
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wbicb resulted in the filing of ibat application 
for execution hud been removed. It is not the 
duty of the decree-bolder to find out if such 
obstruction was removed and to remind the exe¬ 
cuting Court of its duty to proceed with the exe- 
cution application pending before it. It has 
further been pointed out that every application 
whether it is according to the Civil Procedure 
Code or not is not governed by Art, ISI, Limita. 
lion Act, and surely the application of the 
|decrce-Lolder dated 31-7.1945 was one of such 
applications. 

[8) It is needless for me to refer to various 
decisions of the different High Courts on the 
point. It would be sufficient to refer to l. L, B. 
(1940) ALL. 240® in which a number of decisions, 
for and against, have been considered; 63 cal. 
57^ 43 ALL, 3S3' 

[9j In my view therefore the application dated 
31.7.1945 was not one which the decree-holder 
was bound to file and was not required under 
the procedure prescribed. That application cannot 
even be said to be a revival application because 
its object was merely to remind the Court that 
it bad to proceed with and dispose of the execu¬ 
tion application pending before it. I further 
bold that such application is not governed by 
Art. 181, Limitation Act, or by any other article 
of that Act. 

[ 10 ] There is no question in this case of show¬ 
ing any sympathy to the decree-holder and there 
is also no question of bardehi p be is to be relieved 
from. The simple question is whether the execu¬ 
tion application is in time or not and it is quite 
obvious to my mind that it is in time and has 
to be proceeded with. 

[ 11 ] I uphold the orders of the two Courts 
below and dismiss this appeal with costs. 

D s. Appeal dismissed. 
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Pollock J. 

Mannihai wlo Kedarmal and others — 
Plaintiffs — Appellants v. Messrs. S. C. 
Cambata and Co., Ltd. and others—Defen- 
dants — Respondents. 

Misc, First Appeal No. 28 of 1943, Decided on 9*9- 
1947, from order of Sob-Judge, First Class, Akola, 
D/- 25-9 1942. 

Civil P. C. (1908), S. 16 (d) — Interest in im¬ 
movable property — Lease of coal mines — Agree¬ 
ment to pay three pies per ton on all coal sold 
during term of lease — Suit for recovery of such 
amount — Obligation is one annexed to ownership 
of immovable property but not amounting to 
interest therein — S. 16 (d) does not apply — T. P. 
Act (1882), S. 40. 

One S agreed to pay P three pies per ton on a]l coal 
sold by him during the term of the lease of coal mines 
in district C. B then took over the business of tbe 
working of the mines with tbe knowledge of tbe agree¬ 


ment between S and P and certain payments were 
made to P. P who resided in district A brought a suit 
ar A where the money was payable, for tbe balance 
that mis/ht be found due after taking accounts. The 
Court held that the suit fell under S. 16 (d) and should 
be filed in Court at C : 

Held, that the suit was for the commission on coal 
sold in the past. The coal was not immovable property, 
and the obligation was one falling under S. 40, T, P. 
Act as an obligation annexed to the ownership of 
immovable property but not amounting to an interest 
therein, Section 16 (d). Civil P. C., therefore did not 
apply to this ease, and the suit could be brought in tbe 
Court at A, where tbe money was payable. [Para 3] 

Annotation ; (’44-Com.) C. P. C., S. 16, N. 8 : 

{’4-5-Com.) T.P. Act., S.40, N. 7. 

Judgment — This is an appeal against an 
order of tbe Subordinate Judge, Akola, bolding 
that be has no jurisdiction to try this suit. Tbe 
allegations in the plaint are as follows: One 
Shahabuddin had obtained from the Provincial 
Government a lease of three coal mines in tbe 
Cbhindwara district. He got into debt and 
agreed to transfer these mines to the plaintiffs 
and others. Subsequently he agreed to transfer 
bis rights to S. C. Cambata and Co Ltd. (defen¬ 
dant i). As a result of these conflicting agree¬ 
ments there was a civil suit which was 
compromised, and under the compromise 8. C. 
Cambata (defendant 3) on behalf of S. C. 
Cambata and Co. Ltd., (defendant l) agreed on 
28-1-1930 to pay to the plaintiff three pies 
ton on all coal sold by his company during tbe 
term of these three leases. Subsequently tbe 
Hirdagarh Collieries Ltd. (defendant 2) was 
formed and took over tbe business of the working 
of these mines with notice of the above agree¬ 
ment. Certain payments were made in accord¬ 
ance with that agreement, and tbe plaintiff 9 > who 
are residents of Akola, brought tbe present stn 
at Akola for the balance that might be fonn 
due to them on this agreement after taking 
accounts. The defendants contended, and the 
lower Court held, that it was a suit for tbe , 
determination of an interest in immovable pro¬ 
perty under S- 16 (d), Civil P. 0., and 
therefore have been instituted in the Coo 
within tbe local limits of whose jurisdiction 
property was situate, i. e. at Cbhindwara. 

[2] Most of the argument has been based on 
tbe statement in para. 6 of the plaint: . 

“The agreement with tbe plaintiffs.. - • • • 
respect of tbe enjoyment of the mines, 8^ ..p, 
them to whosoever may take them over from 
dant 1 or from defendant 3." 

It was apparently contended and 

lower Court that this amounted to a plea 

there was a covenant running with the land 

that the suit was therefore one for tbe de 

mination of an interest in immovable 

Tbe plaintiffs apparently bed in view 8- • 

V T. P. Act, which provides that where a 
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* • It k of an obligation 

arising out of contract, and annexed to the 

ownership of immovable property, but not 
amounting to an interest therein or easement 
thereon, such right or obligation may be enforced 
against a transferee with notice thereof. It will 
be observed that this refers to the benefit of an 
obligation not amounting to an interest in im. 
movable property* 

[3] Various cases have been cited in which it 
was held that an obligation amounted to an 
interest in immovable property, but none of 
those CMOS is precisely in point. There was no 
obligation on the defendants to work tbe mines 
at all. It was only after they bad extracted 
coal and sold it that tbe plaintiff became entitled 
to three pies per ton of such coal. The plaintiffs 
are suing for their commission on coal sold in 
the past. The coal is not immovable property 
and it seems to me that the obligation is one 
falling under s. 40. T. P. Act as an obligation 
annexed to tbe ownership of immovable property 
but not amounting to an interest therein. Sec- 
jtion 16 (d), Civil P. C., therefore does not apply 
io this case, and it is admitted that, if it does 
inot apply, the suit may be brought in tbe Court 

able admittedly pay- 

[4] The appeal is allowed with costs here and 
below, and tbe lower Court is directed to proceed 

with the trial of the suit. Counsel’s fee in this 
Court E8. 75. 

Appeal allowed. 

A. I. R, ( 36 ) 1948 Nagpur 287 [C. N. 96.] 
Mangalmurti j. 

Mahadeo Dewanna-Plainliff-Appellant 

Y. Vyankammahai-Defendant-Eespondent 

SMODd Appfeal No. 385 of 1942. Decided oa 10-2- 

(a) Evidence Act (1872), S. 4S-Science or art - 

Meaning of- Teal to determine U particular aues 
tion 18 of seienUilc nature. ques- 

or art" ate to be broadly con- 

0 cutoe, ha. bae„ o.„m' b.S alVXJolZ 

life into that of ''artistic" and 

persona are inexperienced 

rcorrect of fVrming a 

mS aasislance of 

/ oi tba character of a 

etidv in habit or 

study in order to obtain a compeient knowledee of its 

or itidj?" 

’ (Para 6] 


7 Migration -Personal law not 
- Yelmif n R doniicile-Applicability 

nf M L i governed by Hindu Law 

of Madras Presidency. 

Where families have migrated from one part of the 
country to anotber. they are governed by their personal 

hau?5'f h^ only when it is not possible to ascertain 
that that the law of tbe domicile is applied and then 
only as a last resort and even then only because it is 

Na^ea 

Held that the Yelmis living in Berar have migrated 
to that area from tbe Madras Presidency and are lot 
erned by the Hindu law which prevails in that pfesi- 

(Para 14] 

Cases rejerred:— 

2.(38) I. L. R. (1938) Nsg, 469:25 A I R 194 w 
Nag. 163:177 I.C. 860\cshao Bao v' sl.fbt 

S. P. Koival — for Appellant. 

V. V, Eeikar — for Respondent. 

1 is a second appeal by the 

plaintiff whose suit for partition and first appeal 

have been dismissed, He claims to have been 
adopted by Ratnamma to her deceased husband 
Devanna, tbe brother of the respondent, with 
whom he was joint in estate. The parties are 
lelmis by caste residing in Kolapur Taluq of 
Dislrict Yeotmal m Berar. Both the lower Courts 
have found that the parties are governed by the 
law of adoptioo prevailing in the Madras Pre«i 
dency as the Yelmis migrated to Berar from 
ba Presidency, and there is nothing to show 
bat they have renounced their personal law in 
flavour of the law of the place to which they 
have migrated, viz., Berar. ^ 

[ 2 ] The learned counsel for the appellant 
contends that this Court can go into the qTstion 
of the fact of migration as there is no evidence 
to support the finding on tbe point as the Court 
of first appeal has remarked in para. 4 of its 
judgment that tbe oral evidence on the point is 
of no value and the authorities referred to do 
DO prove migration but only show that some 
Yelmis are residing in Berar, some in the 

Wizame Dominions and some in tbe Madras 
Pceeideney. 

[31 What the Additional Diatrict Judge meant 
waathat the witneases bad no personal know 
Mge about the actual migration, He hasactnally 

Wievcd those witnesses when they say thal 
the mother, tongue of the community is TelZ 
that it lives to the South of the plinvlr' 
and tbe Godavari, that the deity of the com 
mnnUy is Venkatehwar of Tirupah in the S 
rae Preeidency, that the cuetoms of this com 
munity which ie residing in Berar are the 

f® community residing in the 
Madras Presidency, and that they are different 
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from tbe customs of the Kunbi and other commu. 
nities residing in Berar. So it cannot be said that 
tbe finding that the community and the family of 
the parties migrated from the Madras Presidency 
to Berar is based merely on what is stated in 
Sherring's Hindu Tribes and Castes, Russellfl 
Tribes and Castes, and Castes and Tribes of the 
Nizam’s Dominions by Syed Siraj-Ul Hassan. 
As tbe learned Additional District Judge, how¬ 
ever, is not very clear in bis espresflion, I will 
deal with the matter as if he bad discarded 
the evidence of the plaintiff’s witnesses on 
those points. 

[ 4 ] This gives rise to the question about tbe 
evidentiary value of tbe books mentioned above. 
They are written by persons who have made a 
special and systeusatic study of the customs and 
manners of tbe different castes and tribes, tbe 
areas occupied by them and other connected 
matters. They are therefore experts which term 
is deSned in s. 45, Evidence Act, as persons, who 
are specially skilled in science, art, etc. That 
section makes tbe opinion of an expert on 
a point of foreign law or science, or art or 
identity of hand-writing or finger impressions 
relevant when tbe Court has to form an opinion 
upon that point. Tbe question then is whether 
tbe study of customs and manners of tribes and 
castes, the areas occupied by them and other 
connected matters comes within tbe meaning of 
‘science or art.’ 

[ 5 ] The words ‘science or art’ are to be broadly 
construed, the term ‘science’ not being limited 
to tbe higher sciences and the term ‘art’ not be¬ 
ing limited to tbe fine arts but having its origi¬ 
nal sense of handicraft, trade, profession and 
skill in work, which, with the advance of culture, 
has been carried beyond the sphere of the com. 
mon pursuits of life into that of ‘artistic’ and 
‘scientific action.’ In some cases it may be diffi. 
cult to determine whether tbe particular question 
be one of a scientific nature or not, and conse- 
quently, whether skilled witnesses may or may 
not pass their opinions upon it. The following 
tests may be applied : Is tbe subject-matter of 
inquiry such that inexperienced persons are un- 
likely to prove capable of forming a correct 
judgment upon it without the assistance of ex- 
perts ? Does it so far partake of the character 
of a science or art as to require a course of pre* 
vious habit or study in order to obtain a com¬ 
petent knowledge of its nature, or is it one 
which does not require such habit or study? 
(Woodroffe and Ameer Ali’s Law of Evidence, 
9 Edn. (1941), p. 447.) Stephen in his Digest of 
the Law of Evidence says that “the words 
'science or art’ include all subjects on which a 
course of special study or experience is necessary 
to tbe formation of an opinion." 


[6] As stated in Sarkar’s Law of Evidence 
7 Edn., p. 496 : 

“ It is not necessary ‘ that a speciality to enable 
one of its practitioners to be examined as an expert, 
should involve abstruse scientific conditions.’ ' Art, 
in its legal significance, embraces every operation 
of human intelligenoe, whereby something is produced 
outside of nature; and tbe term ‘science’ includes all 
human knowledge which has been generalized and 
systematized, and has obtained metb(^, relations and 
the forms of law.’ So that while U may be laid down 
that tbe opinions of experts are limited to matters of 
science, art or skill, yet this limitation is not to l» ap* 
plied in any rigid or narrow sense. As Pigot C. B. said 
'the subjects to which this kind of evidence is applic* 
able, are not confined to classified and specified profes* 
sioos. It is applicable wherever peculiar skUl and 
judgment applied to a particular subject, are required 
to explain results or trace them to their causes’." 

[7] Tbe same view has been expressed in 
Taylor on Evidence, 1931, edition, vol.' 2 , para. 
1418 in the following words : 

"Id short, it may be laid down as a geueral rule that 
tbe opinion of witnesses possessing pecnliar skill is ad* 
missible whenever tbe subject-matter of inquiry is soeb 
that inexperienced persons are unlikely to prove cap* 
able of forming a correct judgment npon it without snob 
assistance. In other words, this is so when it so far 
partakes of the character of a science or art as to re¬ 
quire a course of previous habit or stndy to obtain a 
competent knowledge of 4s nature." 


[8] So the opinions of these experts, Sberring, 
Eussell, and Syed Siraj-ul-Hassan, on tbe points 
connected with migration are relevant foots 
under s. 45, Evidence Act. These relevant facts 
can be proved in the manner given in proviso I, 
to S. GO, Evidence Act, which says: 

"Provided that the opinions of experts expressed in 
any treatise commonly oSeted for sale, and tbe 
on which such opinions are held may be proved bj 
the production of such treatises if the anthor is ow 
or cannot be found, or has become incapable of 
evidence, or cannot be called as a witness without an 
amount of delay or expense which the Court regards as 
unreasonable." 

[ 9 ] The evidentiary value to be attached to 
these opinions which are relevant facts would 
depend on several factors as in the case of other 
relevant facts. 

[ 10 ] The caste of the parties in the pr^ent 


case namely Yelmi is shown as an agneu 


Iturol 


tribe in the Central Provinces in chap. 2 of 
Part 2, vol. 2 of Sherring’s Hindu Tribes aW 
Castes ( 1879 - 81 ). It is described there as a tnW 
in tbe Upper Godavari district speaking Telugo- 
In vol. 3 of tbe same book in Part 2 chap. 8i 
Velama is shown as an agricultural tribe^ 
the Madras Presidency. Russell in- his Tnh^ 
and Castes of the Central Provinces of Ino*** 
vol 4, at p. 593 says about Velama, 
Yelama that it is a Telugu cultivating 
found in large numbers in Vizagapatam ad 
G anjam, while in 1911 about 700 pe^M 
returned from Chanda and other districts m t*^ 
Central Provinces, The other books were do 
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' Court, but tb0 inPnrmnfln. r,«l a,, 

nrn!! " '^^“tioued above not ouly 

L atm‘^rn°“ e^tabliahea that thej 

are still followiog their ancient traditions^ 

customs, and usages, and liavo not given tbeni 

up m favour of those prevailing in L areaTo 

^bicb they migrated, that is lierar. So their 

Ea prevailing in Hm 

Madras I residency according to wliich a widow 
not comiietenfc to adopt without the authority 
to do so from her husband or the consent of he^ 
ubaud s sapmdas. The coocurrent finding of 
the two lower Courts is that tbere was no snci, 
au honty from Devaana, and that findln- could 
not be and has not been, challenged in this CouT 

sapS«r' ““ »' 

[ 14 ] The learned counsel for the appellant 

hZ 'tlrtt'' V f "■“" “ sreaie, likoli! 

Mod that tlie lelmis mrgrated to Berar from 
the Nizams Dominions the law prevailing in the 
Nizams dommions would bo applicableVthis 

case and not that prevailing in the Madras Presi 
dency It appears that some of the families mi 
mfed frorn the Madras Presidency to "be 
Ni/am s Dominions and others to other Mrts ar d 
some of those who migrated to the Gram’s 
Dommtons suhsequeotly migrated to other parts 
Tbere ,s however, ootbiog to show that those 
'lelmis who mrgrated to tlie Nizam’s Dominions 
abandoned their personal law and adopted tL 
law of the locality; on the other hand thev 
retained their customs and manners as will 
appear from the evidence ot the defendant's 
witaesses eaamined on commission 8^ I is 
immateria whether the Velmi families mi«rated 
to B rar rom the lladraa Presidency or° r m 
the Nizam s Dominions to which territory S 
first migrated from the Madras PrSency 
» hat governs such a case is the personal law of 
the parties, and it is only when it is not possible 
to ascertain that that the law of the dom^ieile is 
applied and then only as a last resort and even 
then only because it is assumed that it is the 
persona law; 1.1,. r, to, 

personal law of the parlies is known in this case 
and that is the law which prevails in the Madras 
Presidency becanee the Yelmis migrated trom 
that Prcsidenoy. It continued to be their nerso 
nal law when they migrated to the NiLin's 
Demimons and afterwards when they migra d 
from those Dominions to Berar. ^ 

[ 15 ] The learned counsel for the appellant 
also contended that tbere wag m 

regarding the migration of he p rtic 
of the parties There is, however no force in 
oontention as it is shown that al I e ami 

Bera“r®'h^‘" ““‘J “ 

Berar had migrated to this area from the 


1948 

Eahl« T ioformatiou 

available from them, which the lower Courts 

have mentioned in their judgments, is of The 

same tipe. Even this information suggests 

persons of that community found in this Pro 
vmce, and the finding of the Court of First 
Appeal based on it cannot be interfered with. 

[Ill The evidence provided by those books 
bowever, is not the only evidence in this cal 
There IS oral evidence to the following effect ■' 
(l) This community is called Yelmi in Berar 
Aelma m the Nizam's Dominions, and Velma’ 
varum the Madras Presidency (Narsimraja D, 

u Inirai T”™'' 'ive Only in 

9 (nine) villages in Berar. The rest of the caste 

P w'l) (Vti ^1™““ 

Mso Telugu (Devanna p. w. i, Krishnayya D. 
W. 1). I4j Dharmagurus priests) and bhats 
(bards) of the Yelmis in Berar are from the 
Madras Presidency (Krishnayya D. w i Kan 
gSMa D. w. 2. and Narsimraja D \v i “u 
commission) (5) The Yelmis in Berar wokm 
as their family deity Venkateshwar of Tirupali 

dIIT onr^ '^^“'^'“s Presidency (Narsimraja 
D. W. 1 on commission, Krishnayya D. w i and 

lianganna D, w. 2). (g, The cuLm regaidtac 

marriage of the Yelmis of Berar resemble thoJ 

hnl a a Presidency. A 

horae and dagger must be present at the time of 

MadZ Ba'-av “e well as in the 

Madras Presidency. (Pulayya D. w. 2 on commis. 

3 on, Devanna p. w. a), Tambula vidhi takes 

place at the house of the husband alter marriage 

m this community in Berar as well as in tL 

Madras Presidency (DevaoDa, p. w. 4 Krishnav 

ya a w. 1). (7) Both in Berai- and in ib 7 Mad 

Presidency tbe Yelmis mention their family 

name before their personal name (Pulayya d w 

p ZZf?'”' O' B^vanna 

^'•7' * ! i they were not orieinal 

Yelmis in Berar (NarlraVnl on commie' 
deuMlfM'’® ®o”o "‘™eb the evi. 

nX onIhrSZ tt'^'T 

show khftf th«t« ® evidence goes to 

Eras tbe 

have no ten n^' “"'''““stances that they 

thflv ap!i Berar and that 

they are living only m 9 villages in Berar are 

decisive, and the Court of First Appeal was risht 

ID coming to that conclusion 

1049 N/87 i 38 
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]\Iai]i’tts Prc-siciency. Tbe result is that the 
appeal fails and is dismissed with costs. 

V. Appeal dismissed. 
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Padhye J. 

Ramnaih BaUbhadra —Defendant Ko. 2 
— Appellant V. Svndarahai wlo Silaram, 
Plaintiff and anothey. Defendant No. 1 — 
Bespondenls. 

Sroond Appeal No. 748 of 1943 Decided on 
1047, from appellate decree of Addl. Diet Judge, Bui* 
diuia, ])/• 20-9-1943. 

Hindu law—Alienation—Mortgage of joint fa¬ 
mily prcperiy by father-In execution of simple 
money decree against father his share as well as 
that of his sons sold—Subsequent suit by mort¬ 
gagee to enforce mortgage—Auction-purchaser can 
impeach mortgage on ground that it was not for 
legal necessity. 

One (r executed a mortgage of the joint family pro¬ 
perty belonging to himself and his two son?. I’art of tbe 
lonsidcration of the mortgegc was the antecedeitt 
debt of G and the rest w.as advanced as cash. In execu¬ 
tion of a simple money decree obtained by certain per¬ 
son against G tbe entire joint family property, i. e., of 
0 himself and his two sons was sold. Subsequently tbe 
mortgagee brought a suit to enforce tbe mortgage: 

Mild that the auction purchaser represented not 
only tbe interest of 0 but also of bis sons and tbe 
objection which was open to G's sons was also open to 
him. Hence, though to tbe extent of G’s share in tbe 
mortgaged property tbe auction-purchaser would not be 
able to impeach the mortgage, there was nothing to 
prevent him from impeaching the mortgage for want of 
legal necessity to the extent of 2/3rd share of the two 
sons of G except to the extent of the antecedent debt of 
Cj included in the mortgage consideration: Case law 
referred. [Paras 4 and 5j 

Cases lief erred: — 

1. (15} 11 N. L. R. 1 : 2 A, I. R. 1915 Nag. 19 : 27 
I. C. 859, Dnkhand v. Cbandkban. 

2. ('ll) 33 Ail. 7^3 : 111. C. 220 (F. B.) Muhammad 
Muzamil-ullah Khan v. Mitbu Lai. 

3. (’33) 20 A. I.E. 1933 All. 180 : 143 I. C. 7C6, 
.lagannaih Prasad v. Chunni Lai. 

4. (’93) 15 All, 339 : 20 I. A. 116 : G Sar 313 (P. C,). 
Balgobind Das v. Narain Lai. 

5. (’23) 45 All. 692 ; 11 A. I. R, 1924 All. 29 ; 74 I.C. 
325, Inayat Ilahi v. Hardeo Sabai. 

6 . (’32) 53 All, 21 : 17 A. I, R. 1930 All. 852 :128 
I. C. 829, Madan Lai v. Chiddu. 

7. (’28) 3 Luck. 598 : 15 A. I. R. 1928 Oudh. 287 : 
113 I. C. 410, Ram Kishore v. Baij Nath. 

8 . (’41) 20 Pat. 904 : 29 A. I. R. 1942 Pat 213 ; 198 
I. C. 208, Sbyam Bebari Singh v. Ramesbwar Prasad. 

9. ('39) I. L. R. (1939) Nag. 665. : 26 A. I. R. 1939 
Nag. 305 : 185 I. C. 727, Mishrilal v. Batik Tursi. 

N. G. Vdhoji and M. D. Khandekar—lot Appellant. 
M. N. Gadgil—loi Respondent. No. 1. 

Judgment. —This second appeal arises out of 
a suit to enforce the mortgage dated 19-3-1923 
executed by Gopal, father of tbe defendants 1 and 
2 , now deceased, in favour of Bandulal, the de- 
rrased son of the plaintiff Sunderabai. One of 
the sons of Gopal who was defendant l in 
tbe first Court died during the pendency of this 
second appeal. 


[ 2 ] Tbe appellant Ramnaih was defendant 3 
in tbe trial Court and he was impleaded Oft 
tbe ground that in an auction sale held on SM- 
1935 in execution of a simple money decree- 
against Gopal this appellant purchased a half share 
of one of the items mortgaged under the mort¬ 
gage deed in question, viz.. Field No. 65. The 
mortgage claim has been decreed against this 
item of property by both the Courts below and. 


Ramnath has therefore filed this appeal. 

[3] Tbe consideration of the mortgage deed 
in suit was Rs. 900/. of which BS 336/- was tbe 
antecedent debt of Gopal and Es. 665/- was ad¬ 
vanced as cash. The plaintiff alleged that thia 
cash consideration was advanced for legal neces¬ 
sity. This fact was denied by the defendant 
(appellant) and the plaintifi'e claim was denied 
on the ground that the mortgage was not for le¬ 
gal necessity and as such it was not binding 
against him, at least to the extent of the cash 
consideration. He further pleaded that though 
the mortgage would be binding so far as tha 
antecedent debt of Bs. 335/-, that part of tha 
debt and in fact more than double that amount^ 
has already been repaid by the mortgagor Gopal* 
His plea therefore was that the suit should ba 
dismissed against him and against the property 
be purchased in execution of the money decree- 
Both tbe Courts held that the appellant who waa 
the auction-purebaser in execution of the simple 
money decree against tbe mortgagor Gopa 
stands in tbe shoes oftiopal himself, and as (jopa 

the mortgagor could not impeach the mortgaga 
for want of legal necessity, the auction*porchftser 
also could not do the same. Tbe first Court 
tbab legal necessity was not proved but the lowe 
appellate Court has not given any • 

that jwint. I have myself gone through tw 
dence of Sunderabai (P. W. l), and this a 
only evidence on the point of legal necea y» 
and I have no hesitation in confirmiDg tb® 
ing of tbe first Court that legal necessity or 
amount of BS. 665 advanced in cash , 
established. In view of this 
question that remains to be examin^ >9 ^ 
tbe present appellant can in law im^w 
mortgage on the ground that it was ^ 

necessity and whether tbe decision of the ^ 
below on this point is according to law. 
view the decision of the Court below is no 

fied in law. , »v,niiBh 

[4] The position undoubtedly is that 

the decree in execution of which 
was purchased by tbe present 
against Gopal alone, what was sold m ex 
was not only Gopal’s share in the ^ 

the entire interest of tbe joint family was ^ 
auction and purchased by the auction-P 
The auction-purebaaer thus represents n 
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the mtei-est of Gopal but also of Gopal’a song de. 
fendantg l and 2. As. purchaser of the Ltefs 

auction.pur. 

but also of Gopal s sons and the objection which 

was open to Gopal’s sons wag also open to him 
[6] It IS true that Gopal himself could not have 

on the ground of wantof 
legal necessity as a mortgagor could not deny big 

own right to mortgage tbs property includil in 
that mortgage and so to the extent of Gopal’s 
share m that mortgaged property the preLnt 
appellant would not also be able to impeach that 
mortgage. There is notbiag however T pre^t 
h.m from impeacbiog the nrortgage for want of 
egal oecessity to the extent of 2 /Srd share of the 
two sons of Gopal except to the extent of the 
antecedent debt of Gopal included in the mort- 
•gage consideration. 

[C] The learned counsel for the appellant in 
suppor mg his point that the appellant could 
impeach the mortgage for want of legal necessity 
relied u^n certain decisions some of which were 

distinguished 

those authorities on the grounds which appear to 
me not correct. Leaving aside the decision in 11 

IL :■ ^ distinguished, other 

author!ties VIZ, 33 all. a. i. r. 1933 all. 

ISO. relying on 15 ALL. 330* and 45 all 002 ^ 

clearly support the point of view pressed by the 

appellant. Besideg these authorities, there^ are 

many others which clearly expose the erroneous 

view of law taken by the Courts below. 

[ 7 ] 63 ALL 21« is clearly a case which is on 

all fours w'lth the present case. Similarly, in 3 

Luck. 598 and 20 i>at. 904,8 it is held that an 

auction.purchaser who purchases the entire joint 

family interest in any item of the property mort- 

counsef for Iho respoudeals 
tmd to distinguish 63 ALL. 2l« and other deci. 
sions cited from the Allahabad High Court on 
the grouiid that according to the Mitaksbara law 
as administered in the United Provinces no co. 
parcener can alienate even for value his undi. 

vided interest without the consent of the other 

coparceners and such alienation is wholly void- 

while according to the Mitaksbara law as aLi’ 

watered in the Central Provinces a coparcener 

^ 5 otherwise alienate for value his 

undivided interest in coparcenary pretty with! 

fora of the other coparceners; there- 

fore the alienation is in no case void. It will be 

valid at least to the extent of his own share and 

my be valid wholly if the mortgagor wL The 

lather or a mana^r of the famUy and the mort- 

8»ge debt was either for legal necessity or for the 
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t^atlL d ^ ^ contended 

that he decisions from the Allahabad High Court 

would not apply on this point in the Central 

Piovmces. I do not agree with this contention. 

hough it IS true that no coparcener can alienate 

even his own share under the Hindu law as 

adiuims ered m the United Provinces still thl 

rigour 0 that rule has been relaxed in favour of 

be auction.purchaser throughout British India 

including the United Provinces and Bengal. Thus 

^ far as the question that has to he examined in 

this appeal is concerned there is no distinction 

^tween the United Provinces and the Central 

fliph'rf Allahabad 

iif-f T authorities which can- 
not be distinguished on the grounds on which the 
learned counsel for the respondents sought to 
distinguish them. It is thus clear to me that the 

appellant.auction-purchaser is entitled to im 

VG&ch the mortgage on the ground of legal neces 
.ity and he can do so successfully in the present 
case as it has been found that legal neces^^ity to 

held that the mortgage cannot be impeached by 
the auction-purchaser as the property purchased 

byhim wassubject to the mortgageof respondent! 

and not free from encumbrance. The respondents’ 
learned counsel conceded that in the circumstances 
of this case that view of the lower appellate Court 
13 not substaicable. There is nothing to show 
that what was sold was subject to mortgage It 
could at best be said that the auction purser 
may have been aware of the existence of the 
mortgage but the position of the purchaser with 
knowledge of mortgage is not the same as the 
position of a purchaser subject to mortgage. A dj. 
tmction between these two positions is pointed 

that authority it could not he contended that the 
present case was a case of sale subject to 
and that the auction purchaser could not th“ rf 
^ mortgage on that account. 

tion posi¬ 

tion that the mortgage is not binding so far as 

the cash consideration is concerned. It cannot 

be impeached so far as rs. 335 which is the ante 
cedent debt of Gopal. father of defendants l aid 
2 and an equal amount by way of interest there 
on. Similarly it cannot be impeached fn 
extent of the share of the mortgagor Gopal which 
on the date of the mortgage was t/3 d „ t 
property mortgaged. 

y particular part of the consideration could be 
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taken towards satisfaction of the antecedent 
debt. Tbo appellant cannot while impeaching 
the mortgage of Gopal take advantage of the re¬ 
payments made by him. It is thus clear to me 
that this mortgage is binding against the present 
appellant to the extent of Rs. r.70, that is, Rs. S35 
principal with damduppat thereon, and the 
decree for that amount should be passed in place 
of R3. 739-15-0 claimed by the plaintiff in the 
p.resent case. For satisfaction of this amount the 
share of Gopal in the mortgaged property that 
means l/3rd share would be liable to be sold if the 
mortgage is not redeemed within the time allow- 
ed by the decree. 

[12] In conclusion I hold that the decrees 
passed by the two Courts below should be modi- 
tied to this extent that a decree will be passed 
for RS. 670 with future interest at 6 per cent, per 
annum and on failure to satisfy this decree with¬ 
in the time allowed, l/3rdsbareio survery No. 65 
and the trees mortgaged will be sold for the 
satisfaction of the debt. 

[13] As to costs in view of a partial success of 
the appeallant, the parties to bear their costs 
throughout. 

D.s. Decrees modified. 
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Padhye J. 

Mt. Janhil'ai ir'o Zangoji Dhongar ayid 
ayiother — Defendants—Applicants v. Eama 
Manaji Dhajigar — Plaintiff — Non- 
Applicant. 

CivURevn.No. 91 of 1945, Decided on 20-M947. 
against decree of Sub-Judge, 'Jnd Class, Akot, 
D/‘M1-19U. 

C. P. end Berar Relief of Indebtedness Act (14 
(XIV) of 1939), S. 8—Co-judgment*debtors—Relief 
proceedings by some judgment-debtors—Discharge 
of decretal debt — Effect—Right of contribution — 
Contract Act (1872), S. 43. 

The discharge of a debt iu the proceedings before a 
Debt Relief Court cannot affect the mutual rights and 
liabilities between tbo co debtors or co-promisors, or the 
persons who wore not parties, or could not be proper or 
necessary parties thereto, or a liability which was not 
even in existence on the date on which the order of dis* 
charge was passed : 33 A. I. R, 1946 Nag. 135, Foil 

[Paras 6 and 8] 

A joint decree having been passed against A, B and 
C, B and C applied to the Debt Relief Court for scaling 
down their debts, joining A as non-applicant. The 
decree-holders Laving failed to comply with the require¬ 
ment of S. 8, Belief Act, their decretal debt, as against 
B and C, was discharged. Thereafter, in execution of 
the decree, the decree-holders realized the entice decre¬ 
tal amount from A, In a suit by A against B and C for 
contribution : 

Held, that A, not being either a necessary or a pro¬ 
per party to the relief proceedings and the cause of 
action for the suit having arisen long after the termina¬ 
tion of the proceedings, was entitled to call upon B and 
0 to contribute to the performance of the promise un¬ 
affected by the discharge in the Relief Court. 

[Para 9 and 10] 


Case referred.— 

1. {‘46) 1946 N. L. J. 74 : 33 A. I. R. 1948 Nag. 135 : 
I.L.R. (1946) Nag. 353 : 22-5 1. C. 355, Birdichand v. 
Mt. Kachri Bai. 

A. L. Halve — for Applicants. 

T. B. Pendharhar — for Non-Applicant. 

Order. — This i3 a revision by the defen- 
dants-applicants against the decree passed in 
civil suit NO 79 of 1944 by the Judge, Small 
Cause Court, Akot ou 1 11-1944. 

[• 2 ] Shortly stated, the facts are these. In 
civil Suit NO. 182-B of 1941, decided on 12-9-1942, 
Tikaram and others obtained a decree against 
three persons, namely Rama, Zangoji and 
PaDjaji. Of these Zangoji and Punjaji applied 
to the Relief Court for scaling down their debts. 
In these proceedings they had joined Rama as 
non-applicant c, This was, however, of no 
consequence as Rama was neither a necessary 
nor a proper party to the relief proceedings, be 
being not then a creditor of the applicants, or a 
person to whom they owed any liability. 

[3] The decree-holders in Civil Suit No. 182-B 
of 1911 who were parties to the relief proceeding 
failed to comply with the requirement of 8.8. 
Relief Act, and in consequence their decretal 
debt so far as against the applicants before 
Relief Court, was discharged on 29.9-1919. 

[ 4 ] The aforesaid decree-holders sued out exe¬ 
cution against Rama who was nob the applican 
before the relief Court and realized from mm 
the entire decretal amount on 12-4-1914' 
amount actually recovered was RS. 179 - 6 - 6 . 

[ 5 ] Rama thereafter sued his 
debtors, Zangoji and Punjaji for contnho 10 

the extent of Rs. 60-0-0 from each 
His claim was opposed on the greund tbs 
liability to the decree-holders was 
charged in the relief proceedings and m 
quence they were not liable to ^ *°L:gfy 
to Rama even though be was ^ 

the entire decretal amount. This ^ 

negatived by the lower Court and the ow ^ 
decreed. The present application 
decree of the lower Court on the ground 

is contrary to law. ^ 

[6] It is not disputed that as ^ 
decree-holders and the defendants 

per parties to the relief proceedings, t 0 ^ 

debt was discharged. The .|1^ |j^ 

this discharge affects the claim of K® 
sent plaintiff) to claim contribution 
i. e. his two co-judgment-debtors w i ^ 

arose in his favour on his satisfying _ of fte 

on 12-4-1944 long after the 

relief proceedings. The discharge of . ^ 

debt in the relief Proceedings disen ^ 

decree-holders from executing their dM ^ 
Zangoji and Punjaji. The legal effe 
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diachai'ge in no way different from the dis¬ 
charge if given by the creditor or the decree- 
holder to some of his debtors or judgment- 
debtors who along with others were jointly and 
severally liable to him. Neither such an agree¬ 
ment between the creditor and some of his 
debtors nor the discharge in the relief proceed- 
mgs can affect the mutual rights and liabilities 
between the co-debtors or co-promisors. Under 
S. 43, Contract Act, each of two or more joint 
promisors may compel every other joint promisor 
to contribute equally with himself to the perform¬ 
ance of the promise, unless a contrary intention 
appears from the contract. The liability of the 
defendants as joint promisors—which is a liabi- 
lity between them inter se-is different from the 
)Ojpt and several liability of each of the joint 
promisors to the creditor. While the latter would 
be ailected by the discharge of the joint promi- 
sor whether the discharge is obtained by that 
promisor from the creditor, either voluntarily or 
involuntarily, the former, which is a liability 
inter se between the joint promisors would not 
thereby be affected. The discharge in relief pro* 
ceedings is merely an involuntary discharge ob. 
tained by a debtor from the debts due to the 
creditor as a result of a statute. 

[7] As soon as a decree w-as passed the co- 
judgment.debtors were in the position of joint 
promisors, each of them being liable jointly and 
severally to the decree holders and mutually 
liable to one another to contribute towards the 
performance of the promise. The applicants 
before the Relief Court in which the debt was 
discharged are not absolved from their liability 
to their joint promisors. This liability between 
the joint promisors is no doubt latent until one 
of them satisfies the decretal amount, but on 
satisfaction of .the decree, as was done in the 
present case on 12-4.1944, that liability becomes 
patent and can be enforced against other joint 
promisors and it is in no way affected by the dis- 
charge obtained by that joint promisor from the 

creditor either under an agreement or under the 
Relief Act. 

*1 proceedings before 

ms Debt Relief Court could in no way affect the 
.persons who were not parties thereto or who 
wuld not be proper or necessary parties thereto 
U could not similarly affect a liability or a debt 
wbicb came into existence after the termination 
,01 me relief proceedings as was the case here 
it IS held 10 several decisions of this Court-and 
quite recenUy in 1946 N. l. j. 74^ that the debt 
contemplated in the Relief Act is the debt due 
by the applicant end not by one who is not a 
party to the proceedings. Similarly, the dis¬ 
charge of a debt would affect the rights of per- 
eons impleaded as creditors in those proceedings 
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and not the persons who are not parties to the 
proceedings. It cannot also affect a liabilityf 
which was not even in existence on the date on^ 
^Iiich tba Order of discharge was passed* 

[9] The cause of action in the present ca<^e 
arose on 12 4.1944, long after the termination of 
the relief proceedings. This cause of action wa« 
based mainly on the rights and liabilities inter se 
created between the plaintiff and the present 
defendants on the date on which the joint decree 
was passed against them and this cause of action 
could not possibly be affected by anything that 
may have happened between some of the debtors 
and creditors siil sequent to the date of the 

decree and to which other debtors were not 
parties. 

fiol In my opinion, therefore, the decree of 
be lower Court is perfectly correct. The plain- 
till who paid off the entire decretal amount was 
entitled to call upon bis other jadgment-debtors 
to contribute to the performance of the promise 
unaffected by the discharge in the Relief Court 
It 13 only the creditor who is affected by the 
discharge passed in the Relief Court and not the 
co.promisor or the co-judgment-debtor. The 
revision is dismissed with costs. Counsel’s fee 

E3. 20-0-0. 

Revision disjnissed. 


A. I. R (3S) 1948 Nagpur 293 [0, N. 90. j 
Bose and Mangalmurti JJ. 

Tukaram Ramji Shendre and others — 
RlatnUfjs-Appellants v. }ladhorao Manaji 
Bhange and others - Defendants - Uespon- 

Second Appeal No. iog oi 1042. Decided on 6-12- 
27 6 194T Watdha. D/- 

S- 19 - Acknowledg¬ 
ment by de facto guardian. ^ 

Only a lawful guardian or manager can sign an 
acknowledgment /or purposes ol S. 19. or in LiJ 

by the lawful 

IZrA^r, - Accordingly, a de facto 

extend Acknowledgment by him will not 

extend limitation : 27 A. I. H. 1940 Mdd. 39 (FB), 

wH, r p fj y 

ih? 21- N- 3.1?. 9 

b) Comrac Act (1872), S. 196 Minor, if can 

ratify acknowledgment given by de facto guardian 
on attaining majority. ^ guaiuian, 

As A general role a person or a body of nercon^ n^t 
rfCt.‘“““ it'validUy by 

ril7aUbst,"'Z„'',h ^ 

r£>on that ^ performed for the 

ati/V ihet fc V subsequently 

JJ t f"'I'ole question of ralifi- 
ation 18 based 00 the assumption that authority could 
bave been conferred at the dale when thS wSe 

atWninf by minor on 

tt miDg majority do not amount lo ratification of 

acknowledgment given by his de facto guardian during 
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hr- minority : 3 Cnl, (P.C.), I'olJ.-, 22 A.LR. 193.3 
Nftg. Vll.K.rp! and 7)u<'!)i!7.;UA.I.rt. 1924 All. 730aii(l 
13 A.I.R. 1928 All. 440(F.D.), Dicing. [Paras 8& 14] 

Ic) Contract Act (1872), S. 198—Minor executing 
acknowledgment on attaining majority — Know¬ 
ledge that person executing prior acknowledgment 
had no authority, if can be imported. 

There can be no valid ratibcatiou when the know* 
ledge of the pcrjon making it regarding the facts of the 
case is materially defective. The mere fact that a 
minor executed an acknowledgment on attaining ma¬ 
jority did not import knowledge of the minor that the 
prison who executed prior acknowledgment during bis 
minority was not liis guardian and bad no autborily to 
execute it on his lebalf. [Para !•'>] 

(d) Evidence Act (1872). S. 115 - Acknowledg¬ 
ment beyond limitation. 

Acknowledgments of debt made heyond limitation 
do not act as esl( ppol against the person making the 
acknowledgment. [Para 17] 

le) Evidence Act (1872), S. 115 — Opposite patty 
not misled—No estoppel. 

Where tbo opposite party was not misled to change 
tboir position 'by the represenlationi, there can be 
no Ostippel against the person making the representa* 
lion- [Para 17] 

fi) Civil P. C. (1908). S. 100 _ New plea — Plea 
based on stated account cannot be raised. 

account is nothing but a contract. 
It is binding unless it is avoided for one or more of tbe 
leasons which tbe law peimits in the case of avoiding 
a contract. Contracts must be specifically pleaded. It 
cannot be pleaded in second appeal tor tbe first time, 
when the opposite party bad no opportunity of meeting 
♦be case : 3.3A. I. 11, 1940 Nag. 112, F.rpl. (Para 19] 

Annotation.-l'll-Cdii.) Civil P. C.. S. 100. Note 5.5, 
j t • 1G 


fg) Civil P, C, (1508), S, 100—New plea—Discre¬ 
tion of Court to allow. 

The question of amendment or deciding case.s on 
matters not pleaded is largly one of discretion, and it is 
impossible for one Court to say whether discretion 
should nr should not be exercised on the facts before 
it because of discretion exercised in some other case 
on .=:ome other facts. [Para 22] 

W here the plaintiffs bad already several opportunities 
to amend their pleadings, even in appellate Court but 
they did not include the new plea sought to be raised 
for the first time in second appeal, and the new plea 
involved not only questions of law but also of facts, 
the plea was not allowed to be taken in tbe second 

[raras 20 i 21 ] 

^Annotation. _ {44-Com.) Civil P. C.. S. 100, Notes 
•)o and 5i. 

Cases re ferred 

358 : 27 A, I. R. 1910 
■>' Chennappa v.Onkarappa. 

2. ( j7) 3 Oil. 280 : 4 I. A. 86 : 3 Sar. C92 (PC). Irvine 
V. Inion Bank of Australia. 

2^3 : 22 A. I. R. 1935 Nag. 127 : 

C. 60(, Sbriram v, Wobanlal. 

n J.”t' A-1- 1924 All. 730: 79 I. C. 

94.), Norain Singh v. Cbiranji Lai. 

5- ( 28) 51 All. 164 : 15 A. I. R. 1928 All. 440 : 112 
I. C. 159 {FI3), Siuaj Narain v. Sukbn Abir. 

6. (’46) I. L. R. (1946) Nag. 21 : 33 A. I. R. 194G NV. 
112, Bulakbidas v. Ganpatrao. 

P. 21. Padhve — for Appellants. 

F. V. Kclkar and M, R. Bohde —for Respondents. 

Judgment. — Thig is a suit for Rg. a.foo 
based on an ahada dated 21.4-1913 executed* by 


the defendants’ father Manaji in favour of tbe 
plaintiffs’ father Ramji. Tbe document is Ex. 
p-S. The claim was dismissed, and the plaintiff 
appeals. 

[ 2 ] The history of the subsequent transactions 
is this. On 28-31910 accounts were made up 
and tbe defendants’ father Manaji executed an 
acknowledgment Ex. p-9. Rupees 1350 were then 
found due. Manaji died some time after this on 
3.34919 and left defendants 1 to 4 (his sons) as 
bis heirs He also left two widows, Mt. Gangu 
find Mt. Saru, who were the lawful guardians o! 
tbe sons who were then minors. 


C3] On 21-34919 accounts were again made 
up and Rs. 1520.4 0 were found due. Tbe two 
guardians, Mt. Gangu and Mt. Saru, thereupon 
executed an acknowledgment Ex. P-lO on behalf 
of tbe minors. On 7-3.1922 accounts were again 
made up and Rs. 1860 are said to have keen 
found due. In this case a document Ex. P-11 was 
executed by one Pandurang, the paternal uncle 
of the defendants. Tbe main question in this 
case is whether Pandurang had authority to 
execute this document on behalf of tbe minors. On 
26.2-1925 accounts were again made up and this 


time, Rs. 2271-10-9 were found due. Pandurang 
again executed an acknowledgment. Thi3 8^ 
knowlcdgment is Ex. p.l2. When tbe next settl¬ 
ing of accounts took place, viz., on 9-2-1928, 
defendant l had attained majority. According to 
tbe plaintiffs, Rs. 2329-2-3 were found doe and 
this time the acknowledgment Ex. P-13 was exs* 
cuted by defendant i. He signed on bis own 
behalf and on behalf of bis three minor brothers. 
Three years later, on 26-1-1931, accounts were 
again made up and this time RS, 2722.1-8 are saw 
to have been due. By then defendant 2 had also 
attained majority and accordingly tbe acknow¬ 
ledgment EX. P44 was signed by defendan^ 
and 2 for themselves and by defendant i on w* 
half of his two minor brothers. The wffi ® 
RS. 2722 1-3 was reached after giving credit for * 
repayment of Rs. 750 which was made at tbe 
same time. It is a matter of dispute whetbw 
this payment preceded the settlement of acconn 
or succeeded. So far as tbe document Ex. PJ* 
concerned, it shows the total due, next ® 
tion of Rs. 750 and then the balance which 
have set out above. Then follow the 

[4] On 17-1-1934 there was a further setU^ 
menfc of accounts and this time Rs. S458-10_8 
said to have been due. By this time all four 
dants had attained majority and so they all 

tbe acknowledgment ex. p-15. ,, . 

[5] Three years later, on 64-1937, the de 

dants applied to the Debt Conciliation Boaw * 
this debt was included in their s 

Ex. p.i6. The plaintiffs refused to ^ 
accordingly a certiheate under S. 15, De®* 
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oilifttion Act, was issued against them. On G.M 940 
the present suit was filed, 

[6] A number of defences were taken to the 
action. As this-is a second appeal we do not 
intend to deal with all the points raised because 
it is possible to decide the matter on the points 
with which we intend to deal. The first point is 
whether Pandurang had authority to execute the 
•acknowledgments in the years 1932 and 1925 . 

[7l Under s. 19, Limitation Act, an acknow- 
ledgment for purposes of that section means one 
signed either personally or “by an agent duly 
-authorised in this behalf." Section 21 ( 1 ) of the 
Act indicates who these agents are. The section 
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above, they cannot subsequently ratify these acts 
beamse the whole nneaHnn nf 


I’uns, 

^he expression “aHcnt duly uiithorised in this be- 

V l • ®hali in the casc of a person under 

disability, include his lawful guardian,... or manager 
or an agent duly authorised by sueb guardian.... or 
Dianagev to sign tbe AckooivleJgtQent.'’ 

It is evident from this that only a lawful 
[guardian or manager can sign an acknowledg. 
ment for purposes of 9. 19 , or iu their absence an 
agent duly authorised either by the lawful guar. 
|dian or by the manager. Accordingly, a de facto 
guardian will not do. This point was considered 
by a Full Bench of the Madras High Court in 
•jl.L.R. (1940) iMad, 368,* and the learned Judges 
held that an acknowledgment signed by a de 
facto guardian does not fulfil the requirements 
of 8.19 read with 9. 21 ( 1 ) of tbe Act. We are 
in respectful agreement with that conclusion. It 
follows, then that Pandurang had no authority 
to sign for purposes of extending limitation 
under s. 19. If he bad no authority then the 
subsequent acknowledgments by the various 
defendants will not serve to extend limitation. 

[8] That leads us to the next question, viz., 
whether there was ratification of Pandurang's 
acts by the defendants and whether there can be 
such ratification in law. It is urged on tbe basis 
of 8.196, Contract Act, that Pandurang purport¬ 
ed to act on behalf of tbe minor defendants, 
and accordingly when the defendants after 
reaching age signed their subsequent acknowledg. 
raents they thereby ratified Pandurang’s actions. 
As regards this, tbe law as enunciated by their 
Lordships of the Privy Council in 3 Cal. 280 * at 
•p. 286 is this. Their Lordships say, 

A ratificalioo in law is treated as equivalent to a 
previous authority, and it follows that, as a general 
rul^ a person, or body of persons, not competent to 
authorize an act, cannot give it validity by ratifying 

This is also the view of tbe learned authors of 
I ollock and Mulla's Indian Contract Act, Edn. 7 , 
p. 653. The minora were not in a position to 
give authority at the date when the acts were 
performed for tbe reason that a minor cannot 
^Dtract or perform other legal acta baaed on a 
Icontract. Accordingly, under tbe law enunciated 
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beatuse the whole question of ratification is 
based on the assumption that authority could 
have been conferred at the date when the acts 
were performed. 

[9] We are referred to 3i n.l.r. 243 ^ at p. 2io 
where Pollock J. states-: 

It was of course open to the defendant to ratify tbs 
acts ol bis ''iiardiau, and the acts of the guardian's 
agent may be taken to be the acts of the guardian," 

It is sought to be inferred from this that there 
can be ratification of acts performed during a 
persons minority in certain cases. Wo are, 
however, of opinion that that is not true rati’ 
ficatiOD. In the case of an act of a minor’s guar¬ 
dian the act is good until avoided. Tbe minor 
has the right, when he reaches age, either to elect 
to ratify tbe act or to avoid it, assuming it falls 
within the clause of avoidable actions. Accord¬ 
ingly, when he makes bis election he is not rati- 
fying it in the sense in which ratification is 
spoken of in s. lou. He is electing not to avoiil 
an act which he is entitled to avoid. Tbe point 

IS that in such a case tbe act is good until 
avoided. 

[ 10 ] In cases falling under s. lon tho position 
13 ibc reverse. Tho act is not good. The person 
acting without authority has no power to do 
anything on behalf of another, and unless his 
action is ratified it does not hold good. That is 
true ratification. In tho other case it is an elec¬ 
tion nob to avoid an avoidable act. In a case 
under S. 19G it it a matter of ratifying and 
making good that which otherwise would not be 
good. 

[Ill We must not be understood in sayiug 
tbis^to imply that there can be ratification of 
void ach 0 . g., the contracts of a minor. Tbe 
Privy Council hold there can be no such rati¬ 
fication. The position contemplated by S. 190 is 
diflferent, because there ii is assumed that if the 
act had been done with authority it would have 
been good. Accordingly, it is assumed that tbe 
prson who subsequently ratifies would have 
been in a position to confer the requisite autho- 
riby at tbe time of ratification. 

[ 12 ] Reliance was next placed upon 46 ALL. 

66b‘ and 61 ALL. 164.® The former is not a case 
of ratification. It is a case in which a minor 
when be reached age elected to pay for articles 
which had been supplied to him during his 
minority. This, as the learned authors of Pollock 
and Mulla s Indian Contract Act point out at p. 70 , 
amounts not to ratification but to a gift, If a 
minor is not bound under tbe law to pay for 
pods fiupplied to him and chooses to do 00 then 
he is doing something which he is not compelled 

•ri is to say, he is making a free 

gut. That IS not ratification. If, Iiowever, they 
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are necessaries then of coarse be is compelled to 
pay in any event and no question of ratification 
ari:e3. 4G ALL, 56S^ is accordingly not in point. 

fl3] As regards the other ruling, that also is 
not a case of ratification. That is a case in which 
a minor borrowed a sum of money and executed 
a simple bond for it when he was still minor. 
After attaining majority he executed a second 
bond in respect of the original loan together with 
interest. It was held that the second bond was 
good. That is not a case of ratifying a void act 
but of entering into a fresh contract based on 
good consideration. It is to be observed that a 
minor’s contracts are not illegal they are mere¬ 
ly void, that is to say, they cannot be enforced 
in law, but the fact that considerations are rcce. 
ived under them remains, and therefore, if bas¬ 
ing upon that consideration, a minor .‘■ubsequent- 


statements or acts of the defendants long after 
1922 and 1925 could clearly not have misled the 
plaintiffs in 1922 and in 1925. Accordingly their 
subsequent statements do not estop them from 
questioning Panduvang’s authority. So far as 
their own acknowledgments are concerned, there 
is no question of estoppel. They do not deny 
these acknowledgments. They admit they made 
them. But they were made beyond time if Pan- 
durang’s acknowledgments fall to the gronnd, 
and therefore do not serve to extend limitation. 
Accordingly, as the plaintiffs were not misled 
and as they are not shown to have changed their 
position for the worse in any way by reason of 
the subsequent statements, there can be no es¬ 
toppel. 

[18] The plaintiffs next claim to base their 
case on an account stated or settled. According 


ly elects to entei' into a fresh contract when of 
iige his consideration is good and the contract 
is a fresh contract. The position is alsoadumbra- 
ted by the learned authors of Pollock and Mulla’s 
Indian Contract Act, Kdn. 7, at pp. 69 and 70. 

[14] We hold, therefore, tbattho'aetionsof the 
defendants in executing acknowledgments subse¬ 
quent to the acknowledgments executed by Pan- 
durang do not in law amount to ratification. 

[15] Then follows another question of law, 
whether knowledge of the circumstances 

'can be deduced from the facts found. Under 
jS. 198, Contract Act there can be no valid rati, 
'fication when the knowledge of the person mak- 
,ing it regarding the facts of the case is materially 
defective. It was held by Pollock J. in 31 k.l. R. 
243^ at p. 245 that the mere fact that a minor 
executed a promissory note on attaining majority 
did not import that he intended to acknowledge 
liability for an old debt. The facts here are simi- 
lar except that here the minors did not execute 
a promissory note but executed acknowledg- 
ments. Agreeing with Pollock J. we are of 
opinion that that fact in itself cannot import 
knowledge of the minors that Pandurang was 
not their guardian and had no authority to exe- 
cute prior acknowledgments on their behalf. It 
is not necessary to go into this question further. 

[16] Next question of estoppel was raised. It 
was said that the action of the defendants in exe- 
Gating these subsequent acknowledgments, and 
particularly in making the statement which they 
did to the Debt Conciliation Board, estops them 
from questioning the plaintiffs’ right of suit. In 
our opinion, there is no estoppel. 

[17] The question here is whether Pandurang 
bad authority to make acknowledgments in 1932 ' 
and 1925. Nothing has been shown to indicate 
that the plaintiffs were in any way misled by any 
statement or action of the defendants in receiv- 
ing these acknowledgments. The subsequent 


to them, the various acknowledgments executed 
by the defendants themselves amount not only 
to acknowledgments but are also accounts stated. 

[19] This question was not pleaded. A stated 
or settled account is nothing but a contract. It 
is binding unless it is avoided for one or more 
of the reasons which the law.permits in the case 
of avoiding a contract. Contracts must be speci¬ 
fically pleaded; also the plaint must set out the 
facts which constitute the cause of action and the 
date on which the cause of action accrued. The 
acknowledgments here have not been used as 
contracts. Accordingly, the defendants bare had 
no opportunity of meeting that case and of con¬ 
testing the acknowledgments on any of we 
grounds on which a contract can be contested. 
As the matter has not been fought out and baj 
been raised first time in second appeal, we ar 
unable to allow the plea to be taken. 

[20] The cause of action for a suit based on 
an account stated is entirely different 

based on the original loan with acknofflwg* 
ments used to extend limitation. Accordingly' 
the present claim could not be entertained wiw* 
out an amendment of the plaint. The plainoQs 

have already had several opportunities to 

At one stage they were allowed to 
in the appellate Court, and after amendment^ 
matter was remanded to the first Court for irt® 
trial. We are unable to grant them 
portunity. Accordingly, we do not allow w» 
plea to 1^ taken. 

[21] We pause to observe that the matter 
not only one of law but it involves facts also, 
involves a difficult consideration of a 

law regarding Ex. P.15 which is said to M 
account stated. A question arises whether ^ 
is a one-sided account and whether in 1®^^ 
account stated can be based on accounto ^ 
are only one sided. However, we need n 
into all that because, as we have said, the m® 
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was not pleaded. The claim was not based on 
an account staled. The suit has not been tried 
along those lines and it is impossible fot ns to 
pess at what would be tbe result if the matter 
had been properly fought out. 

[22] Reliance was placed in this connection 
on a decision of Puranik J. in i. l. r. (1946) 
Nag.3i at p. 25 where the learned Judge stated that 
even though the matter had not been pleaded 
the suit before him could be decided on the basis 
of an account stated. It is not necessary for us 
to dissent from that view because the question 
of amendment or deciding cases on matters not 
pleaded 13 largely one of discretion, and it is 
impossible for one Court to say whether disero. 
tion should or should not be exercised on the 
facts before it because of a discretion exercised 
in some other case on some other facts. It is to 
be observed that in i. l. r. (1946} xag. if the 
learned Judge decided the matter on two other 
grounds, and at the end be said that it could 
also be decided on the ground of an account 
stated even though it had not been pleaded. AVe 
are unable to accept that as authority for tbe 
view that m every case in which the matter is 
not pleaded it would be right and proper to 

permit a claim to be decreed on that basis. In 

Our opinion, this is a case in which it would not 
be right. As we have said, the plaintiffs were 
gwen ample opportunity to amend. They avail, 
ed themselves of it in one particular but not in 
this. Accordingly they cannot succeed on this 
ground. In view of this, we need not consider 
the other points raised, The appeal fails and is 
dismissed with costs. 

Appeal dismissed. 
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A. I. R. (38) 1948 Nagpur 297 [C.N. 100.] 

Padhte j. 

The Laxmi Bank Ltd., Akola and others — 
Applicants v. Barikisan and others — Non 
Applicants. 

Civil Revn. No. 87 ol 1047, Decided on 7*10*1947 

(a) Civil P. C. (lyuaj. b. lu ^ Applicabilitv- 
Subipc.-matler ol previous suit need*^notbe«- 

enough ii subject-matter 
of later auit is covered by prior suit. 

Where the issue involved in a subsequently insliiuled 

in tbe previously 

instituted suit appeal in which is pending, the 8ub«e^ 

be stayed, until the de¬ 
cision of tbe appMl in the previously institated suit. It 

the Bubjecl-mattor of tbe previous 

i V eubsequeot suit. It is 

enough if thosubject-matter of tbe subsequent suit is 
coveted by the previous suit: 22 A. I R 193 ,s Mad 
112 ; 28 A. I. R. 1941 Cal. 434 ; 84 A R 1947 Born* 
0< and 83 A.LR. 1946 Nag. 6, W on. EPara ?]' 

Annotation : (’44-Coin.) Civil P. C.. 8.10 N 4 . 


Nagpur 297 

p. C. 

37v 1 ^’ strictly 

apluy. Cfl.'.c iaio Be/crred, EPnra G] 

Annotation : {’44 -Coqi.) Civil P, C. S. 1.>1 N. 2. 

(C) Civil P. c, (1908), S. 10-Substaniial identity 
ol parties in suit is enough. ^..uuiy 

erplicalion of «. 10 thoic 
or a complete 

denti y of the subject-maticr. It is enough that there 
sSS of P^i'ies in tbe two 

Bom. 314./?cUn. 

Annotation : ('Ji-Coin.) Civil V. C„ S. 10 N, 0. 

Crtjcs referred : — 

I. C. lOU' 

Mahaganpalbi v. Natosa Iver. 

; 113 I. C. 783 Kaler 

.Mai .Tetbanand v. Tilak Barn. 

= 224 I. c. 532, Dwnrka 
Geueral in Council. 

;.ra stsb! ' 

■5«gbir Sa Jhn^v ' 

A.I.R. 1940 All 

Dhar v. (ihanshyani 

^535 Cal. 1 : lol I. C. 

K^ttffchandra Mukherji. 

/-J-1542 Bom, 314:203 I. C. 3.39 

11 -lethabbai v. .livraj Kalianji. 

84 - 229 I 1^- 1547 Bom. 

*1®'*’’* A.I R. 194G Nag. 

?ahaja ''' Bao^ 

G. li. 

^ludholhar^hx Applicaots. 

N. n. Chandurlar~tot Non-Applicant No. 1 . 

Order. — This is a revision by defendants 1 
and 3 m Civil suit No. 2.B of i946 pending in the 
Court of the Additional District Judge, Kham- 
gaon, against the order of that Court refusing to 
stay tbe suit pending the decision of First Appeal 
NO. 18 of 1945 pending in the High Court. 

[ 2 ] In order to appreciate correctly the sub. 
ject-matter of this revision it is necessary to 
state facts in detail. 'Sitaram Bindraban’ a 
partnership 6rm at Khamgaon (hereafter called 
a firm) dealt in cotton, cotton-seed etc. and it 
also carried on business as adtiya and com. 
mission agents for purchases and sales of these 

articles for Its constituents and it also financed 

us constituents in their transactions. Harikisan 
was one of the constituents of tbe firm and he 
did cotton business in the adat of the firm 
between 14-8.1942 and 21-3.1943. The business 
consisted inter alia of purchase of 496 bales of 


299 Nagpur Laxjii Bank v. Habikisak (Padhye 7j i.lR, 


cotton through the pakJci adnt of the firnn whicii 
nl5o financed Harildsan. Hariliisan agreed to 
pay interest, adat, brokerage and lose, if any, 
to the firm. It ia alleged that the bales were in 
the custody of the firm by way of security for 
money advanced for purchasing the bales until 
these bales were sold by Ilarikisan to the firm 
from time to time until 6-3 As ho suffered 
less in this and other businesses carried on 
through tl’.o ndat of the firm ho was unable to 
repay tho amount due from him to the firm. As 
Ilarikisan failed to satisfy his liability to the 
linn, the latter instituted against Harikisan and 
others civil Suit xo. 6.B of I0i3 and claimed 
its. I2,'^t;3.2.9 as a result of all the dealings 
lietween Ilarikisan and the firm or through tho 
adnt of the firm. Subsequently, tho firm also 
instituted another suit-Civil Suit No. 7.B of 1943 
against Ilarikisan for recovery of hs. 15,202.4.0 
which was realised from the firm on a hundi 
dated l2tb February 1943 drawn in favour of 
JjaxmiBankby Ilarikisan and in which the 
firm was the drawee. These two suits were 
consolidated and the claim of the firm was 
decreed on 22nd September 1044 for Rs. 17,210.3 o. 
The firm has filed an appeal against the dis- 
missal of a part of its claim and it is pending 
as First Appeal no. IS of 1945 in the High Court. 

13] On i;th March igio, Ilarikisan instituted 
civil Suit No. 2 0 of 1940 against Laxmi Bank, 
Kisaukl, the Sub agent of La^mi Bank and the 
firm iSitarnm Bindraban at Kbamgaon for re- 
covory of Es. 57.094.7-0, made up of rs. 45,358 
as (he prico of 250 bales of cotton on 22nd April 
1913 or by way of damages and rs, 11,736 7.0 as 
interest thereon at 9 per cent, per annum. In this 
suit Ilarikisan alleged that as on 17th September 
l;)i-2 the firm 'Sitaram Bindraban’ pressed Hari- 
kisan for a substantial repayment he applied for 
a loan of rs. M OCO from the Laxmi Back oc 
the security of his bales of cotton and it was 
granted to him under the hypothecation bond 
dated 17 September 19-12. According to the bond 
250 out of 490 bales were pawned with the Bank 
and delivered in its custody and the Bank paid 
RS, 11,000 to the firm by a cheque for Bs. 14,000. 
The price of cotton began to go up and Hari. 
kisan wanted the Bank to allow him to redeem 
the 250 bales pawned by him with the Bank. It 
was after much delay on 22rd April 1943 that 
the reply was received from the Bank that these 
bales were pawned not by Harikisan but by the 
firm through its managing partner and that the 
pawn was already redeemed in March 1943. 
Harildsan, therefore, filed on oth March 1946 
civil Suit NO. 2B of 1946 as already stated 
above. 

[4] Defendants i and 3 contended in civil 
Suit NO. 2-B of 1946 that the trial of the suit 


should be stayed till the decision of First Appeal 
NO. 18 of 1945 and this was the subject-matter of 
issue 16 framed by the lower Court. The lower 
Court treated this as a preliminary issue and 
rejected the prayer for stay by its order dated 
15th January 1947. Defendants i and 3 seek to 
have this order revised. 

{5] The prayer for stay was mainly based on 
the ground that in civil suit No. e-B of 1943 
between the firm as plaintiff and Harikisan as 
one of the defendants the question about the 
ownership of the 250 bales pledged with the 
Laxmi Bank was agitated and it formed the 
subject-matter of issue 13 in that suit. The trial 
Court answered this issue against the plaintiff, 
e. g., the firm. It held that 250 bales belonged 
not to the firm but to Harikisan and they were 
pledged by Harikisan. The claim of the firm to 
that extent was disallowed, and the firm is now 


agitating that question in First Appeal No. 18 of 
1945 before the High Court, In the present suit, 
i. e., Civil Suit no. 2 B of 1946, the sole question 
in dispute is that which w'as covered by issue 13 
in the previously instituted suit, Civil Suit NO. 
6 -B of 1943 and which is now the subject matter 
of First Appeal no. 18 of 1945, 

fcl It is clear from the order of the lower 
Court that it has misdirected itself on very vital 

I • 

points resulting in the refusal to exercise juns- 
diction or acting in the exercise of jurisdiction 
with material irregularity. Evidently, the leai^ 
ed Judge has misunderstood and misapplW 
the decision in a. l. E. 1935 Mad. lia.^ Accord^i 
to that decision the subject-matter of the 3ab» 
quent suit must be covered by the previo^l 
instituted suit and not the vice versa^ It J® 
obvious that the subject-matter of civil 
No. 2-B of 1946 is covered completely by cm 
suit NO. G-B of 1943 but tho lower Court somehoif 
misapprehended the correct position 
wrong belief that according to the rohi^ n 
subject-matter of the two suits should be in 
respect identical. The lower Court thus **^*^.^^ 
the exercise of its jurisdiction under S. I0i 
P. C., with material irregularity. Furtbec 
lower Court denied to itself the jurisdiction 
stay the suit under S. 151, Civil P. 0 1 ^ 

understanding the decision in I. !<• . 

1 cal. 373.2 The lower Court failed to see lh» “J 
that case the learned Judges of the CftW 
High Court have discussed the scope 
application of the inherent ^wers of the 
now recognized in S, 151, Civil P. 0., . aj 

powers are open to the High Court and 
subordinate Court alike. This resulted in. 
non-exercise of jurisdiction which the lowoj 
had under s. 151 of the Code i. e., apart 
s. 10, Civil P. 0., in suitable casM. W 
unreported judgment passed by this W 
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second appeal^ no. 395 of im it is held that a 
sut^quently instituted suit could be staved 
,under s 151, Civil P. C.. even though s, lo of 
the Code may not stvictly apply. The same 
view IS taken in a.lr. 1020 Lab. 12 ^ and a i r 
I 9i7 Lah. 28.* Even before the Code of 1908 
which gave a statutory recognition to the inherent 
powers of a Court such a power was recogniz. 
€0 as appears from 17 all. 29,® 33 cal 927® 
and other cases. In 33 cal. 927 ® Woodroffe J 
observed: 

_ Law cannot make express provisions against all 
mcoDveniences. and ihat tbo Court Lad. tlierefore. in 

circumstances warranted it. nod 
Ibe necessities of the ease required it, acted upon tbo 

Of ''0 ‘">J«ent power to 

M ‘hat real and substantial 

justice for the administration of which it alone exists". 

These observations are cited with approval in 

L L. R. (1941) 1 49q 7 j . . 

all, 201.® 

[ 7 ] According to s. 10 , Civil P. C., the Court 
13 forbidden from proceeding with the trial of a 
siijt when the matter In issue in the subsequent 
suit is directly in issue in the previously institut. 
ed suit between the same parties or between the 
parties under whom they or any of them claimed 
under the same title where the suit is pending 
in Lritish India having jurisdiction to grant the 
rehet. It is not disputed that all the require- 
ments of S. 10 , are satisfied so fur as the 6rm 
and Harikisan are concerned and as against 
nankisan the suit is liable to be staved. It is 
however contended that the suit cannot be stayed 
so far as defendants 1 and 2 are concerned as 
they were not parties to the previously instituted 
suit. It is true that so far as defendants 1 and 2 
are concerned the subsequently instituted suit 
cannot be said to be a parallel suit as the find¬ 
ings in First Appeal No, is of 1945 would not 
operate as res judicata as held in f,i cal. G70“ 
and A. I. R. 1942 nom. 314,‘'> but a finding 
regai-ding the ownership of the firm and its right 
of redemption of 250 bales which would be bind- 
mg between the firm and Harikiaan would have 
a material bearing so far as the suit between 
Hankisan nnd defendants 1 and 2 is concerned 
Ihus even if s. 10 . Civil P. C,. does not as such 
apply, the circumstances of this case, the interest 
of justice and the balance of convenience justify 
the staying of tbo entire suit as against all the 
defendants. On the other hand, serious com¬ 
plications may arise if the suit is allowed to 
proceed. 

c In P ‘ ** application of 

8. 10 , Civil P. 0., there shoold be a complete iden¬ 
tity of parties or a complete identity of the 
subject-matter.. Such a view would furnish a 
handle to the unscrupulous litigants to escape 
from the operation of s. 10 by adding some fdr 
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mal party who was not a party in the previously 
instituted suit or add some nominal relief not 
covered by the previous suit, It is enough asl 
pointed out in the exhaustive commentary on 
S. 10, Civil P. C., by Cbitaloy and Annaji Rao 
that there should be a substantial identity of 

JI 1*1 same applies to 

the subject-matter. 

[91 The learned counsel for the non-applicant 
relied on 48 Bom. l. r. C33’‘ which lavs down 
the undisputed proposition that all the‘issues in 
the subsequent suit should be covered by tbo 
previously instituted suit. The decision in I, L. n. 
(1945) Nag. C3 i‘ 2 is also to the same ehect, 

[ 10 ] Finally I hold that tbo lower Court 
should have stayed the trial of civil suit No. 2.H 
of 1946 under s. 10 read with s. I 5 l, Civil P. C., 
and I order accordingly. The revision is allowed 
with costs. Counsel’s fee Rs. 30 . 

lievisicn allowed. 


A. I. R. ( 35 ) 1943 Nagpur 299 [C. X. 101.] 

Mangalmcbti j. 

iVt. Deokibai w/o Snrtasao—Dcfeudant— 

Appellant v. Punjabrao s/o Bhola- Plain, 
tijf—Respondent. 

S^ond Appeal No. 306 of 1943. Decided on 11 - 3 - 
J947, from appellate decree of 1st Addl. Dist. Judae. 
Nagpur. DMG 219J.3. 

[C oi 1920). S. 105 fa) 
—Applicability — 1 ransfer ol interest in absolute 
occupancy holding void _ S. 105 (a) does not bar 
jurisdiction of civil Court. 

Section 105(a) does not bar the jurisdiction of a 
civil Court where lliera la no legal transfer of Ibc 
mtciest 01 an ubiolute occupincy tenant, [Para 

minor is living under the guardianship of 
hiv father a sale of t ,c mmot'.s interest in an absolute 
occupancy bolding by his brother who is not lii.s 
guardian is void: 14 A. I. R, 1927 Bom. GH. }kl on. 

rr , [l^ara 2] 

rience where such sale was pie-emptoJ by tlie lam- 

hardar under S. G of the Act as it stood before the 

Amending Act (U [Xlj of 1940) the jurisdiction of tho 

civil Court to entertain a suit by the minor for posses- 

^-^05 (a): 15 A. I. H. 
1928 Nag 249, Dxsixn.j, 3 j 

(b) C. P. Tenancy Act (! [I] of 1920), S. 105- 
Intcrptetation of — /nterpretation of statutes. 

A statute like the C. P. Tenancy Act creating a 
spfcifil junsdietion must be very strictly construed 
especially when it seems to have the effect of deprivintr 
the subject of a common law right of suit in the 
ordinary civil Court: 8 N.L.R. 107, ltd. on. [Para 3] 

6^ An^notation: (Mi-Com.) C. P. C., Preamble N. 7 Pts. 

iuSdES/;, S- 9-Court of special 

jurisdiction does not carry, with it power to act 

lurlsdktSfsuch 

8 N. L. R. 107 and p A. I. R. 1940 P. C. 105, IM. 

(Para 4] 
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(d) Hindu law — Minor — De facto guardian — 
Alienation of miners’ property by, neither for 
necessity nor for benefit of estate of minor — Alie¬ 
nation is voidable and not void: 13 A. I. R. 1926 
Mad, 457, Rcl. on. [Para 5j 

1. (’li?) 51 Bom.' 1040 ; 14 A. I, 11. 1927 Bom. 611 : 
lOo I. C. 722, Ilaiilal v. Oordbau. 

2. (’12) 8 L. R. 107 : 10 I. C. 149. G, I. V. Rly. Co. 
V. Aniraoti Municipality 

3. (’10) I. L. R. (1940) Mad. 599:27 A. I. R. 1940 
1’. C. 10.5 ; 1, h. B. (19-10) Kar. P. C. 194 : 67 I. A, 
•J22:18S I. C. 2:51 (P.C.), Secy of State v. Ma^k A 
Co. 

4. (’28) 15 A, 1. R, 1928 Na-. 249 : 109 I. C. 615, 
Baiaji Kosbti v, Rambila?. 

5. ('20) 49 Mad. 768 : 18 A. I. R. 1926 Mad. 457 : 92 
I. C. 827, h’ectbaramainma v. Appiah. 

6. (’28) 15 A.I. R. 192-8 N.ig. 131:107 I. C. 516. 
Waiiian v. Yisbiiu. 

.V. N. Gad()il and M. ll. liajhatnc— for Appellant. 
Z). B. Badhyc—ioi Rc-pondent, 

Judgment.—The re:-iiondent Puujabrao, who 
isa minof.aod his elder brother Shripafc inherited 
from their mother’s father Ljo interest in the 
absolute occupancy held Khasra no. 91, area 
4.56 acres. Shripat for himself and also purporting 
to act as the guardian of the minor Punjabtao 
sold 2. 65 acres out of this field to one Banudeo, 
The appellant Mt. Deokibai, who is the lambar- 
dar of the village thereupon pre-empted the sale 
under S. 6, C. P. Tenancy Act. Punjabrao there¬ 
fore brought the suit out of which this second 
appeal has arisen claiming to be put in joint 
possession. It was decreed, and the appeal there- 
from was dismissed by the Additional District 
Judge, Nagpur. Hence this second appeal by the 
defendant Mt. Deokibai, 

[ 2 ] The learned District Judge has found that 
Punjabrao is living under the guardianship of 
his father Bhola and that Shripat is not the 
guardian of Punjabrao. The learned counsel for 
the appellant has not shown any reason for inter, 
faring with this finding of fact. So the sale by 
Shripat of Punjabrao’s share is void: 51 Bom, 
'1040.^ 

[3] The learned counsel for the appellant, 
however, contended that the jurisdiction of civil 
Courts was barred in this case under S. 105 (a), 
C. P. Tenancy Act, which says: 

. ao Civil Court shall exeveis6 jurisdiction over 
• — . (a) aay matter provided for in S. 6 as to the enfor¬ 
cement by the landlord of his right to purchase the 
right of an absolute occupancy tenant. 

This case is governed by 9. 6, C. P. Tenancy 
Act as it stood before the amendment made by 
the C. P. Tenancy (Amendment) Act, 1989 (Act 
11 [xi] of 1940). Thatseefcion dealt with the right 
of transfer by an absolute occupancy tenant and 
permitted pre-emption when there was a transfer. 
'In this case, however, there is no legal transfer 
:at all, Shripat having had absolutely no right to 
!transfer the share of Punjabrao who was then a 


minor. Section 105 (a) does not bar the juris- 
diction of the civil Court in such a case where 
there is no transfer. It is a well-established role 
that a statute purporting to create a special 
jurisdiction must be very strictly construed, 
especially when it seems to have the effect of 
depriving the subject of a common law right: 
S N. L. R. 107.- 

[ 4 ] Concerning this question of jurisdictioa 
we get in I. L. R. (1910) Mad. 599^ at p. 614, the 
following very instructive remarks of their Lord, 
ships of the Privy Council: 

"It is settled law that the exclusion of the jurisdiction 
of the civil Courts is not to be readily inferr^, but that 
such exclusion roust either be explicitly expressed or 
clearly implied. It is also \Yell*settled that even if juris- 
diction is so excluded, the civil Courts have jurisdiction- 
lo examine into cases where the provisions of the Act 
have not been complied with, or the statutory tribunel 
has not acted in conformity with the fundamental 
principles of judicial procedure." 

It is clear Irom the last part of these remarks 
that the Court of special jurisdiction does nol 
curry with it a power to act beyond and outside 
that jurisdiction. Therefore action which is ultra 
vires of euch jurisdiction gives a cause of action 
in the civil Court: 8 N. L. R. 107.* 

[ 5 ] The learned counsel for the appellant 
relied on A. i. R. 1928 Nag. 249.* But it is do* 
applicable to the present case as in that ca^ •* 
was the guardian of the minor who bad given 
the notice to the defendant of her intention to 
sell. Such an alienation, i. e. an alienation by a 
de facto guardian, is not void but only voidable 
if it is neither for necessity nor for the 

of the estate of the minor : 49 Mod. 768. 

therefore not necessary in this case to go 
the question of conflict between the decisions 
A, I. R. 1928 Nag. 249* and A. I. R. 1928 Nag. 151; 
Th 0 ]:e is therefore no force in the appeal, and 1 
is hereby dismissed with costs. 

6 ,N. Appeal dismissed. 
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Bose J. 

Marotrao Shama — Appellant v. NflJ'fli/d'* 
Jasrup and others — RespoTidents. 

Second Appeal No. 606 of 1943, Decided 
from Appellate Decree of Diet, Judge, Waran*i 
18-8-1943. 

(a) C. P. Land Revenue Act(2 [II] of 1917)'®*^^ 
(4)—S. 157 ( 4 ) is not governed by S. 149. 

Section 157 (4) is not governed by S. 149. 
lion provides the kmbardar with a speedy 1 

remedy when he pays the land revenue on ben® 
Malik-Makbuza, but it does not take away ^ 
ordinary rights of suit. In the same way, Iho^ 
mediate effect is given to the Deputy the 

order of sale the rights of those aSeoted to agi 
matter in the regular Courts is not taken Jl) 
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jb) CivU P. C. (1908), 0, 21. R. 22 - Omission to 
give notice renders sale void. 

An execution stile which is held without notice to the 
parties concerned is a nullity : 32 Cal. 296 (P. C.), Foil. 

Annotation; (‘44-Cora.) Civil P. C. 0. 21, E.^2 Tn! 51 
(c) Civil P. C. (1908), 0. 21. R. 22-Death oi jud?. 
ment-debtor after attachment - Sale without notice 
to legal representatives Is nullity. 

When a judgirent debtor dies, even after att.achment, 
any sale of his property held after his death is a nollitv 
agamst h.s legal representatives unless they arenoticed: 
1940 N.L.J. 148. Fo«. [Para 27] 

Annotation: (’44'Com.) Civil P.C..O. 21 . II 22 N, 3 . 
Cn.^cs referred 

1. (’05) 32 Cal. 296 : 32 I. A. 23 : 8 Sar. 734 (P. C.), 
Khiarajmal v. Diam, 

2. {40) 1940 N. L. J. 148, Akoia Contra) Bank v Pan- 
doo. 

3. ('15) 42 Cal. 72 : I A.I.R. I9M P. C. 129 : 411. A. 

251 : 24 I. C. 304 (P. C.), Ragbunath Das v. Sundar 
Das. 

4^ ( 93) 20 Cal. 370, Gopal Chunder Chalterjee v 
Gunamoni Dassi. 

Adhiliari — for Appellant. 

D. B. Aflsbilc djiii T. M. C/ia»iic_ for Respondents. 

Judgment. _ This is a suit to .set aside the 
sale of a Malik-Wakbuza plot no, 26/2 made 

under 8.157, Central Provinces Land Keveuue 
Act of 1917. 

[ 2 ] The field was sold at the instance of 
defendant 2 who was the lambardar of the village 
in which the field is situated. The appellant, 
who was defendant l, is the auction-purchaser. 
Ihe history of the plot is as follows. The ori. 
ginal owner of this Malik.Makbuza plot and two 
other fields, which were khudkasht, was one 
Bhagwantrao. He mortgaged all three to four 
eets of persons, namely (l) Narayan, the present 
plaintifif l, ( 2 ) the firm of Mansukhdas Pannalal 
whose owners were (a) Tejmal. (b) Harakchand. 
(c) Narayandas and (d) Kbushalchand (the 
Narayandas No. (c) is not the same as the 
Narayan just mentioned.) (3) Jitmal and (i) 
Punameband Agyatam. 

[3] In due course the mortgagees sued on their 
mortgage and obtained a foreclosure decree on 
l4lh June 1939. They obtained possession on 
ist November 1933: see ex. p .2 (when I say they 
obtained possession, the one who took actual pos. 
session was Narayandas,) 

[4] Prom ist November 1933 down to i6tb 
December 1940 no land revenue was paid and so 
the lambardar had to pay what was due to 
Oovernment. Having done this be initiated pro- 
ceedin^ under s. 167. Land Revenue Act. 

[5J Though the fields were traneferred to the 
luortgageeB under their foreclosure decree no 

steps were taken to obtain mutation in the case 

of the Malik-Makbuza plot and Bhagwantrao 
continued to be recorded as the Malik-Makbuza 
«own to the date of the auction sale in 1940 
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Exhibits D-lo to D.15 are the relevant Janm- 
bandis from 1933 to 1940. 

[6] The history of tho Khudkasht plots in the 
revenue records is different. In the year 193435 
they were recorded os the Khudkasht of one 
Kamrao (Ex. D 3 ). Then in the years 1935 sc to 
1939-40 one of tho mortgagees, Punameband and 
one Kliiorai were entered as the occupancy 
tenautBof these fields {see exs. d.4 to D. 8 ) I 
have referred to Punameband as one of "the 
mortgagees. Actually of course ho was now one 
of the owners because of the foreclosure decree 
m 1932, but it will be convenient to refer to these 
owners as the mortgagees throughout this i'lde. 

[7] In 1940-41, the year in which the auction 
sale took place, three of the mortgagees. Jitmal 
Karayan and Punameband. along with two 
others, Harakchand and another Narayan, were 
recorded as the occupancy tenants {see Ex. d 9 ). 

[S] The revenue was not paid and the Lam. 
bardar had to pay it over to CovernmoDt In 
consequence the Lambardar instituted two «epa. 
ratocases under s. 157. The first was filed on 
30-7.19-j, (Ex. IM2) for the hand revenue of the 
year 193G.S7 in connection with all throe fields 
Uui)ees G3.i-2-0 was claimed for the Malik-Mak- 
buza field now in suit and Rs. 47 for the other 
two. The proceedings were against Jitmal alone. 

[9] Exhibit P .5 contains the order sheets re. 
latmg to that case. It shows that various at- 
tempts were made to serve Jitmal. but he was 
not served till the hearing of 23.2.1937 and on 
that date tbe Lambardar asked that the R R 
C beissLca througl, tbs Deputy Commissioser! 
After that DOlhmg furtber was done for some 
months. 

no) In the meanwhile a second application 
Ex. R.I 6 , was filed on 26.7.1938. This related to 
to the Mahk Wakbuza field alone. The Larabar. 
dar sought to recover Ra. 63 12.0 for the year 
1937-38. This also was against Jitmal alone. 

[11] The order sheets relating to this case will 
be found in Ex. p.7. Jitmal appeared on 8.9.1938 
and said that he should only be made liable for 
one.third of the claim because there were two 
other co sbarers. Punameband and Narayandas 
The Lambardar was then told to amend his an’ 
plication and serve the other two. The applica 
tion was amended (Ex. P.I 6 ). but the other two 
co-sbarers could not be served and so an R R 
C was ordered to be issued against Jitmal on 
80^.11.1938, and against the other two in their 

absence on 30.1.1939. 

[12] Nothing was done till 20 . 2-1940 and then 
the firet ease. EX. p.5. was linked up with the 

Snd proceedings continued in the 


802 Nagpur Marotoao v. Narayan (Bose J,) 


I, I. B, 


[13] On 23.4-19JO tb 0 Lambarcidi’ asked for 
attacbmcDt of tbeMalik-Makbuza field alone. On 
30-7.1940 the Naib-Tahsildar wassbowu the sale- 
deed under which the four mortgagees obtained 
the three fields, He was informed that the fields 
had been jnutated in the names of these four 
persons. He tberefoi-e directed that enquiries 
should be made. 

[14] On 15-8-1940, the Lambaidar said he 
wanted to attach only half the Malik Makbuza 
field and asked that it be sold in satisfaction of 
the arrears in both cases. This was sanctioned 
and the Naib-Tahsildar directed that the pro- 
hibitory order forms be put up. This was done 
and the Deputy Commissioner sanctioned the 
sale on 23-9 1940 (ex. PC) and the sale was 
eventually held on 16-12-1940. The field was then 
purchased by defendant l-appellant and the 
sale was confirmed on 1-2-1941 (Es. r-G). 

[15] Jitmal died on 3.10-1940 after the Deputy 
Commissioner’s order sanctioning the sale but 
before the sale. Thereupon on 31-3.1941, after the 
sale bad been held and after the confirmation, 
the legal representatives of Jitmal applied for 
review (Ex. D.20) and at the same time made an 
application for substitution (Ex. D.i9). These 
applications were dismissed on 31.3-1941 (ex.P-?). 

[16] Having failed in the revenue Courts, the 
mortgagees and their representatives, who by 
that time were the owners of the property, bro. 
ught the present suit seeking to set aside the re- 
venue proceedings and asking for possession. 

[17] The case was contested on grounds of 
fraud and the like, but those points have been 
dropped here because of the finding of fact that 
there was no fraud. The two points which I have 
to see are, (l) whether the sale could proceed in 
the absence of Jitmal’slegal representatives, and 
{ 2 } whether the interests of the other mortgagees 
who were not noticed are affected. 

[ 18 ] As the sale here was held under the Land 
Revenue Act it is necessary first to look to the 
provisions of that Act. Section 157 is the material 
section. It authorises a Lambardar who has paid 
any land revenue due by any Malik Makbuza or 
proprietor to apply to the Deputy Commissioner 
and ask the Deputy Commissioner to recover the 
same on bis behalf. 

[19] The Deputy Commissioner is then autbo. 
rised to proceed to recover the sum “as if it 
were an arrear of land revenue.” Sub-section ( 4 ) 
then proceeds: 

“Ko appeal shall lie from an order under this section; 
but any person affected by euch order may institute a 
suit in a civil Court to establish the tight which he 
claims." 

[ 20 ] If that were all the matter would be plain 
sailing. The Lambardar applied, the Deputy 
Commissioner acted, and this is the suit which 


is contemplated. But it was argued that (his 

section is governed by S. 149 which limits such 

suits to two grounds, namely (i) fraud and (2) 

that no arrears were due. It was said that 

sub-s. (5) of 5.157 makes it clear because it says 
"If the civil Court decides that no arrear was‘doe, 
and the property has been sold for the recovery of 
arrears, the sale shall become void." 


[ 21 ] I am of opinion that S. 157 (4) is not 
governed by S. 149. The section provides the 
Lambardar with a speedy and summary remedy 
when he pays the land revenue on behalf of a 
Malik-Makbuza, hut it does not take away aoy 
of his ordinary rights of suit. In the same way, 
though immediate effect is given to the Deputy 
Commissioner’s order of sale the rights of those 
affected to agitate the matter in the regular 
Courts is not taken away. 

[ 22 ] In my opinion S. 157, so far as it goes, is 
complete in itself, and the direction that the 
Deputy Commissioner shall recover the money 
"as if it were an arrear of land revenue” merely 
indicates the mode of recovery and does not 
clothe the Lambardar with any of the attributes 
or privileges of Government conferred by the 
earlier sections. The only right given to him is 
to make the application. Once that is done the 
Deputy Commissioner does everything else for 
him and recovers the money. The rest of the 
section tells the Deputy Commissioner how to 
proceed, and sub s. (4), says that any person 
affected by bis action can fight the matter out 
in the civil Courts in the ordinary way if be is 


aggrieved. 

[23] Sub-section ( 5 ) of S. 167 is there for * 
special reason. It is not intended to limit the 
scope of the suits which sub-s. (4) permits. The 
reason is this. Sub-s. (3) empowers the Deputy 
Commissioner to decide how much was due, wo 
if sub-s. ( 6 ) had not been there the jurisdiefioo 
of the civil Courts to enquire into thisparhom^ 
matter would have been barred under S. 3 
because this is one of the matters which e 
Revenue Oflicer, namely the Deputy Commis¬ 
sioner, is empowered by the Act to determm®* 
But that has the effect of extending the scope o 

the suit contemplated by aub-s. ( 4 ) and note 

Curtailing it. 

[24] Turning next to the Deputy 
sioner’s powers, as be is directed to recover mj 
amount “as if it were an arrear of land 

he has to proceed in the manner set out in 
earlier sections. These sections draw a distinch^^ 
between attachments and sales under 
of the Act other than S. 128 and 
specially under s. 128. Section 128 ia 
to recoveries of arrears due to Government- ^ 
that there are special provisions and pojj® . 
addition to the ordinary ones. But in ° 
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oaeeB uader Chap. lo. s. ih directs ihat the attach¬ 
ment and Bale shall be as nearly as may be 

‘"i? force /or 

[25] Section ld9 is an empowering section and 
does not impose limitations. As I have said. 
8 .220 excludes the jurisdiction of the civil Courts 
in all matters with which the Revenue Officers 
are empowered to deal under the Act The 
attachment and sale of properties for arrears of 
lend revenue and for sums directed to be recover. 
M as if they were arrears is one of these matters 
Therefore without S. 149 (2) no civil suit would 
have lain. Sub-s. ( 2 ) modifies this and permits 
suits in two classes of cases. Sub-section (i) of 
S. 157 does the same thing in yet another class 

of case, only there the scope of the permitted 
SQit 18 wider. 

[26] As S. 131 directs that all sales under 
thap. 10 which are not separately provided for 
under 8. 128 shall be as nearly as may be in 
accordance with the law relating to tbe attach, 
ment and sale of such property under the decree 
of a civil Court it follows that tbe law which 
prevails there must obtain here as well. Under 
that law u sale which is held without notice to 
the parties concerned is a nullity : ire 32 Cal. 
296 at p. 312. That being the case, tbe interests of 
!all tbe mortgagees except Jitmal are not affected. 

[27] As regards Jitmal 1940 n. l. j. 146 ^ bolds 
that when a judgmentdebtor dies, even after 
attachment any sale of his property held after 
his death is a nullity against his legal represen¬ 
tatives unless they are noticed. This is based on 
a Privy Council decision in 42 cal. 72 ® at. p. 83 . 
and on 20 cal. 370.* As Jilmal’s legal representa. 
tives were not noticed the sale is void against 
them as well. 

[28] Tbe decisions of the Courts below are 
upheld, and the appeal is dismissed with costs. 

Appeal dismissed. 


A. I. R. (88) 1948 Nagpur 303 [G, N. 103.] 

Padeve j. 

Vitkoha Chimanji Bangde, Auction-pur. 
chaser and another^ecree.holdeT.~Applicant3 
y. Mahadeo Kesheorao Meghe and others-^ 
Judgment-debtors — Non.Applicants. 

CItH EevD. No. 867 o/ 1946, Decided on 80-9-1947 
from order of Addl.Dist. Judge, Wardba. D/* 21-8-1946’ 

JnllSrJ* R- 89 - Notice of 

X?. u- auction.purchaser is suHi- 

cient He need not be made party. 

V? M If^ requites that an auetion-purcba^er 

should be impleaded as a party to an application under 
0. 21, R. 89. It jB snfEoient if be bas notice of this 
application be ore it |s disposed of. Where tbe auction- 

SniYnS n F^eedings in tbe executing 
Court and he raised all possible objections and in fact 

fncceeded is (he exeoutiog Court and was impleaded as 


a party in appeal, there is no substance in tbe objt'clion 
by aiicnon-purchaecr. that be was not impleaded n lb. 
application under 0. 21 . K. 89. • 4 ] 

An^tation : _ (-.U-Coni.) Civil P. C.. 0. 21. li. 92 

inCen^L'lV- O, 21. R. 89 (as amended 

m Central Provinces) — Person having interest at 
time of petition can apply. ® ^ 

iaL'kr?r'?T‘' I*' ^mrnded 

m the Central Provinces, to prove that tbe unolicant 
either owned tbe property or held an inierciu'n the 
property before tbe sale. It is euflieient for tbe appb- 
cant to claim an interest in li.e property at tbe time^of 
malving the applieation under 0. 21, R. 89. rp^ira 61 

JJhere an occupancy 6eld is sold in execution of a 
rent decree in resrect of tbe field again.t a certahr 

^ “corded teuflota of tbo 

field at tbe time of the petition, and who have been 

in fODtmuous possession of the field, for a long time have 
«D iDteresl to ffeoard and to ffiaiolain tbe r po“ 
a.OD ovar the field from wbicb they be jL- 
possessed as a result of the auction sale and are 
tberefore, entitled to apply under 0. 21, R 89 • 02 
A I. K 1S35 La),. 23 A. I, li. IM Lah. oc'l 

Hel. on; 11 A. I. R. 1924 Mad. 723, lie/. 

n“i2 

Cfl.'cs referred 

'NVata^rtbad.*'' 

'ja2 Ss y j’alih.Sn,"”'’' '' '' 

I- C. ^71. p;itti 

Nayaker v. Suppanimal. 

T. B. Pendharkar — for Applicants, 

P. V. Rharc — fer Non-applicants 1 and 2. 

Order.-Betweeiii938.l94i,Gaupafi,(i]o laud- 

lord, obtained against Mt. Savitri three rent 
decrees amounting to a total of bs. Sci-O-G in 
respect of au occupancy field No. 380/2 of patti e 
of mauza Paunar. In execution of these decrees 
tbe aforesaid field was put to auction on 28th 
Jiay I9ti5 for Bs. 650 and it was purchased by 
Vithoba auction-purchaser, (applicant!). On 20 th 
June 1945 the present non.applicants i and 2 
deposited tbe decretal amount, 5 per cent, of the 
sale proceeds as compensation to tbe purchaser 
and applied that the auction sale held on 28th 
^ay 1945 should be set aside. In that application 
they pointed out that they are the recorded 
tenants of the field sold and were also in ils 
possession for several years and that tbev, there- 
fore, had sufficient interest to entitle them to 
apply under o. 21 , R. 89. Civil P. C. 

[ 2 ] This application was opposed loth by the 
decree-holderand also by the auction purchaser 
Vithoba. They contended that tbe applicants bad 
no focu5 standi to apply under 0.21, R. 89 , Civil 
1. C.. and that they are also barred by the prin. 
ciple of res judicata from agitating that they 
had sijch interest as in the previous execution 
case their application to set aside tbe sale under 
0.21, R. 69 of the Code was rejected on tbe 
ground that they had no locus standi to apply 
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under that provision of law. These contentions 
prevailed in the executing Court and the appli¬ 
cation under 0. 21, R. S9 was dismissed- 

[3] The non-applicants 1 and 2, then appealed 
to the Court of tbo Additional District Judge, 
Wardba, and the learned appellate Judge in his 
order under revision held that the appellants 
wc-re ill possession of this field for several years 
in the past and this in itself is sufficient interest, 
within the meaning of o. 21, B. SO, Civil P. G., 
as now amended, to entitle tlie applicants to 
deposit the amount and to apply for setting 
aside the sale. The appeal was consequently 
allowed, The auction-purchaser and the decree- 
liolder have jointly filed this revision against the 
aforesaid order of the appellate Court. 

[4] One of the contentions raised on behalf of 
the auction-purchaser in the executing Court was 
that an application under 0. 21, R. 89, Civil 
P. C. was not competent because the auction- 
purchaser was not impleaded in tlie application 
and no notice was issued to him. The appellate 
C'ourt Ims correctly overruled this objection on 
the ground that there was sufficient compliance 
with the law as the auction-purchaser had an 
opportunity of opposing the application and he, 
in fact, did oppose it before it was disposed of 
under 0. 21, R, 92 of the Code. The law no¬ 
where requires that an auction-purchaser should 
be impleaded as a party to an application under 
0.21, R.69. It is sufficient if he has notice of 
this application before it is disposed of. In the 
present case, the auction-purchaser took part in 
the proceedings in the executing Court and he 
raised all possible objections and in fact sue- 
needed in the executing Court. He was impleaded 
as a party in appeal. There is thus no substance 
in the objection by the auction-purchaser. 

[5] It appears from the documents on record 
that in 1931 the name of Savitri as a tenant of 
the field Ko. 380/2 was removed and the names 
of the present non-applicants 1 and 2 were re¬ 
corded and the revenue record shows that this 
field is continuously recorded and is also in 
continuous possession of non-applicants 1 and 2. 
They have certainly an interest to safeguard 
and to maintain their possession over this field 
from which they may be dispossessed as a result 
of the auction sale in favour of applicant 1. 
Order 21, R. 89 of the Cede is recently amended 
and its scope is now very much enlarged. Accord¬ 
ing to the amended provision "any person claim¬ 
ing ai5y interest in the property sold at the time 
of the sale or at the time of the petition, may 
apply to have the sale set aside on his depositing 

in Court, etc." It is no longer necessary now 

that the person applying must be either owning 
such property or holding an interest therein by 
virtue of a title acquired before such sale. 


[6] An amendment similar to the Central 
Provinces amendment was made to the original 
0.21, B. 89, Civil P. 0. by the Lahore High 
Court in 1932. In a. l. R. 1935 Lah. SPitwaa 
held that it was no longer necessary under the 
new rule to prove that the applicant either 
owned the property or held an interest in the 
property before the sale. It is sufficient now for 
the applicant to claim an interest in the property 
at the time of making the application under{ 
0. 21, R. 89, Civil P. C. If he does so and depo. 
sits in Court 5 per cent, of the purchase price 
for payment to the auction-purchaser and the 
amount due to the decree-holder he is entitled 
to have the sale set aside. This decision was 
followed in A. I. R. 1936 Lab. 561.^ In my view 
the learned Judge of the appellate Coart was, 
therefore, right in bolding that the present non¬ 
applicants 1 and 2 had sufficient interest in the 
property within the meaning of 0.21, R. 89 ol 
the Code as amended to enable them to deposit 
the amount and to claim that the sale of the 
])roperty of which they were in possession peace¬ 
fully and for a very long time should be set 
aside. 

[7] In fact, in A. l. R. 1924 Mad. 723® Venkata- 
subba Rao J. went further and held that even a 
trespasser who is in possession of property sold 
in a court auction prior to the execution sale, is 
a person bolding an interest in the property so J 

by virtue of a title acquired before such a sale 

within 0.21, R. 89, Civil P. C. 

[8] Even apart from what is stated above, 
to indicate that the order passed by the appw* 
late Court was correct and legal I see no 

to iiiterfere with the decision of the appeUsl® 
Court in revision. The learned Judge has p^ 
perly exercised his jurisdiction, in a .1*®^ 
legal and regular manner and his decision, 
ther right or wrong, cannot therefore, be in^‘ 
fered with under 3.115, Civil P. C. Tho 
application is dismissed with costs. Counsel® 

R3.20. .. 3 

R G.D. Bemion d*smi«w* 

A. I. R. (35) 1948 Nagpur 304 [C. N. 

Bose and Padhye JJ. 

Bamrao SUamrao and others — 

V. Dattadayal Bishandayal and others-^ 
pondents. . 

First Appeal No. 82 of 1940, Decided on 23'^* pj, 
from decree of 1st Addl. Dist. Judge, Wow 
30-3'1940. ^ 

(a) Civil P. C. (1908), S. 11-Consent 
against minor—Res judicata. 

A consent decree once obtained whether 
or otherwise, stands and must be obeyed now ^ 
aside. It must be obeyed not only in 
subsequent proceedings and it binds we P jg 
effectively as any other decree so long as it is 
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Ramrao V. 

or gURrdian for the suit is ouilu ^mL?! ’ “ 

AnnotaUon : (M 4 .C 0 m.), Ci.il P. c'.'^iVn 

=stE£‘iS=5S 

i™ connectioa betw^n the debt and tS 

JhlTk. '^' they oftQ show that 

todebt wa= borrowed for immoral pu^sos : Co« S 

Cm^relerred:- '""“''J 

V {• ^^29 P. C. 289 ; 118 I. C. 7 (p C ) 

.^•H-K'oeh T. E. K. Walcott. ^ ■'■ 

419 2 ®W 8*8: 37 L. T. 

9 / 0,4 ,,f'^ ^ 83 . Flower v. Lloyd. 

,040 

5. ?40) P ,'.9“40)“??;g"'5rT 6. “• ■ 

mOr^B.,, 305 : ,0, ..*C, 24, 

®-f8«M5 Cal. 717 : 15 I. A. 99 : 5 3ar. 186 (P Cl 

® “■ ^^8 : 1 Sar. 552 : 2 Sutber 29 

'y ml'iVicS’ Bk’"' ’■ ®' 

n or «■ R“ '• Anaodrao. 

A^pe&'”'“'“ ''■ «■ - 'or 

if. A «* and V. 7. K,lkar - for Reepondeol. 

Judgment.-ThiB is an appeal by defendants 

(pt Boyr®"' °° “ ““'■‘W d“ted 111-192, 

Rh ‘’y «>«o bro. 

h . Sb T™"’ Sbankar. Of 

bv IS ’S’"'’'' "“s represented 

gua d an. The mortgage was in favour of defen- , 

to he plamt.ffs and tho plaintiffs sue on ib^ ; 

the r l.r f 7'?® goooalogical tree will show ' 

those Iph Jh '’ ^ or rather i 

those With whom we are concerned in this appeal 

JHANABAPU = Parbalibai J 
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I ‘l j——L_W. Nanibai.) 


Manekrao 
(Deft. 9.) 


A on!/ by their respectivo 

‘° Rt,„r?° ”7 “ Dofohdant s 

^ ^ arf Also dead and is represented by hia 

59 widow Mt. Nanibai. ^ 

'• oto'*^ w" ''' considered in 

il stages. -U 6 will deal first with Shankar's position” 

, He was a minor at the date of the mortgage 

] The lower appellate Court finds that none of the 

,, gagors Jhanabapu. It also finds that the debts 
were not for legal necessity. Accordingly, the de 
“. that Shankar's share ialot liable. 

^ [4] The answer to (his contention is that the 

a matter is now res judicata. In the year 1923 
t Shankar and his mother Parbatibai (Shankar 
J was then still a minor) sued Shamrao and 
' Govmdrao for partition; the suit is civil Suit 
NO. 9 of 1023. Tho mortgagee Natsappa was 
omed as a defendant to the case. ShankL raised 
the questions of legal necessity and the like The 

thHl rr’"' If “ortgagee did not oppose 
the partition but pleaded that the mortgage was 

bmding on the whole body of coparceners Tfal 

plea was taken in Ex. p.u. In another stats 

“°f‘8«gee also pleaded in' 

not to be binding on the minor Shankar’s interest 
then the items of the joint family property should 
as far as possible be allotted to the shares of 
Sbftfflrfto aod Govindrao. 

[6l The brothers of Shaukar also coutested 
Ibe suit. One of the pleas taken by the two 
bmthers was to the effect that the plainffi 

I 1 s".rf ““ O' ^‘■AOAbapu That 
implied that Shankar's mother Parbatibai had' 

been immoral and that Shankar was her illeeitl 
mate son That is not stated in so ma y Ss' 
n the statement (Ex. p-io). but it is the necis! 

^ry effec of what they say. We refer to this 
^cause of the plea of coercion which we will 
have to consider at a later stage, 

re] The parties to this litigation compromised 
then dispute. The compromise petition (ex p 15) 

gager wh tiie 'mor! 

gagee who was represented by a pleader Mr. 

D y. Gbarpure. The portion of the compromise 

ThrLr^^f *f ™°'^S8gee is as follows: 

The petition first of all sets out that three of the 

iDstalmenta due on the mortgage have been fully 

paid together with interest and that only aeve? 

remained. Then it continues • ^ 

to defondant 6 U bS de drf 

Ibe plainliOs and defVndanis^ compromifo that 

remaining mortgago debt and a11 m “**tor tbe 
mortgage-decd." ^ ^ conditions in ibo 

[7] The plaintiff Shankar who was then a 

Sn tbe litigation by big 

mothor Parbatibai who acted aa his neat find! 
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He was represented by a senior pleader Mr. Lule. 
Tbe Coai't considered whether it should accord 
sanction to tbe compromise and reached the 
conclusion that tbe compromise was for tbe bene- 
fit of tbe minor and after stating oat its reasons 
sanctioned the compromise. This will be found 
in Kx. r 3, 

(si Following this a compromise decree was 
drawn up. The part of the decree which relates 
to ibe mortgagee is in these terms. It sets out 
that the first three kists have been paid with in¬ 
terest, and it then states that: 

"all the parties a^^ree the remaining’ seven kists with 
whatever interest woiiH be chari'eahle arc still to be 
paid to defendant 5 and that phinlifis 1 and 2 and 
defendants 1 to 4 would be liable jointly and severally 
for the above balance of the mortga-'e money .... A 
declaration be granted in favour of defendant 5 that his 
mort;:agc stands effective for the remaining seven kists 
ami the intere.-t due thereupon and subject to all other 
conditions specified in the mortgage-deed as against 
plaintiffs 1 and 2 and defendants 1 to 4." 

[0] It is clear from this decree that the mort- 
gagee was entitled to enforce his mortgage for 
the balance due against the whole family. There 
is implicit in that the conclusion that the mort- 
gage was good and binding. Tbat is not stated 
in so many words but it is impossible to bold in 
a decree that a mortgagee can enforce bis mort¬ 
gage against the parties mentioned in the decree 
without at tbe same time importing into the de¬ 
cree tlio conclusion that the mortgage is binding 
against all the parties. 

[10] The defendants seek to challenge this 
decree on the ground that a compromise decree 
does not act as res judicata, and also on the 
ground that it is open to a minor to challenge a 
compromise decree on any ground which be can 
take in a suit brought against him on tbe mort¬ 
gage. 

[11] We will deal first with the position of 
compromise decrees and their effect on the par¬ 
ties as regards res judicata. This matter is con¬ 
cluded by their Lordships of the Privy Council 
in A.i.R. 1029 P. c. 289^ at p. 294. Their Lord- 
ships point out there that 

"an order by coruent, not discharged by mutual agree¬ 
ment, and rcmaioing unreduced, is as eSective as an 
order of the Court made otherwise than by consent and 
not discharged on appeal.... In other words the only 
diOorence in thia respect between an order madeby con- 
sent nod one not so made is that the 0rst stands unless 
and until it is discharged by mutual agreement or is set 
aside by another order of tbe Court; the second stands 
unless and until it is discharged on appeal." 

Their Lordships were dealing there with the 
question of res judicata and that, in our opinion, 
concludes the matter. A consent decree so long 
as it stands binds tbe parties as effectively and 
in tbe same way as any other decree; although, 
so far as getting that decree set aside is con¬ 
cerned, tbe matter stands on a different footing 
from other decrees. 


[ 12 ] That brings us to the question as to how 
a consent decree can be set aside. Their Lord¬ 
ships indicate one method, namely, mu^fkl 
agreement. That does not apply here. The other 
is, to quote the quotation of their Lordships of 
the Privy Council, to get it "set aside in pro- 
ceedings duly constituted for the purpose." 
These words have been construed in English 
cases—in fact their Lordships quoted an English 
case—and also in India, to mean, to set aside 
in a suit properly instituted for tbat purpose. 
Apart from the English decision quoted in their 
Lordships decision, there is another in (187?) 6 
cb. D. 297,^ There are also several other cases 
which will be found collected by Sir Pinshah 
Mulla in Edn. 11 of his Civil Procedure Code 
at p. 358. The learned author also states there 
that this can only be done by a suit. A similar 
conclusion was reached in 15 Bom. 594® at p. 698 
and by a Division Bench of this Court in I. Ii. B- 
(1941) Nag. 513.* 


[13] These cases were not cases of minors, 
and the question arises whether there is any 
difference between a consent decree to which all 
the parties are adults and one where a minot^ 
concerned. In our opinion, there is none so far , 
as this point is concerned, though themannflt 
and the grounds on which a consent decree can 
be set aside by a minor are different and some¬ 
what wider than tbe grounds on which an adnl 
can do so. The general principle is tbata^ree^ 
is an order of a Court, and to quote tbe rfivy 
Council quotation the judgment-debtor 

“must when once it has been completed, 
and until be can get it set aside in pioctM'nS 
conetitulcd for the purpose." 

That, in our opinion, is the general 
which runs through tbe doctrine of 
reeord. A consent decree once obtained, wbe 
by consent or otherwise, stands and 
obeyed until it is set aside. It must b0 
not only in execution but in subsequent 
ings and it binds tbe parties as effective? 
any other decree so long as it is there. 

[14] So far as minors are concerned, ® 
position is dealt with by Sir Dinsbah 

p. 70 of Edn. 11 of his Civil Procedure 

The learned author points out there is 

passed against a minor properly 

binding upon him to the same extent as * j|.: 

passed against an adult, though a 

tied to impeach a decree passed agams ^ 

the next friend or guardian for the suit 

of fraud or gross negligence. ni-abah 

if there was fraud. At page 1029 Sir 

states that: •tbflrio'5 

“A compromise decree may be set to 

regular suit or upon an application for re ^DjJl 
Court that passed the deoree. Bat it can 
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In our opiuion, the eame principle applies when 
'instead of 

.dealt wdh in Mayne s Ilmdu Laiy (Edn. lo) at 

states that: 

represented may liable to P‘^op«ly 

other reasons, buUill“ et ai^ 

iogs to get rid of it \ ^ **^‘odsbim, and proceed- 

JrL Cite 1, ““ ''’™ 

from the .eru,iuata 0 ?',^'“;?,;^";? " 

an^l^lhif^ “Side, 

and as this is not a suit constituted for tha 
oZ^r' a ® have nest to 

said^^ris *u already 

gages IS entitled to enforce bis mortgage again^^t 

■It oL“n“&'“‘f ”« -”0r Shania; 

I not matter why it was so agreed The 
'fact remains that under the decree hols entitled 
lAccordingly it is not open to the minor or 
,any me on bis behalf now to challenge that 

contode^fhaurd'^ 

."‘P ““ys nothing about legal 
forth n of tha father and ®so 

m issue and there was no decision on them and 

operate “““’“"'y 

operate to create an estoppel under s u*? 

Evidence Act, and that the principle of rehidi 
cm does not extend beyond, in n ' 

what 18 actually stated in the decree. We have 

already dealt with this and are of opinion tha 

the matter is res judicata and that it is not 
open to the defondanta to raise any plea whilih 
w n have the efifect of rendering the mortgagee’s 

.f■“• •' 

even?S^nka'ifliaSy isTjjLX ns Z 

b,«bls (or on..thtd dot ' ' t! oootlrfl^ J'" 

^ill bear L other 

debts o( all other creditoTe.” ^ ^ Norsappa aud all tbo 

rights of to the 

found in cl.T?) d Ta ^ ^ 

‘'7i8?*n tave already Lp/t^uced ^ 

SgLT ^hl find®"*'*"”'® 

mortgage, pu finding was accepted on behalf 
f the appellante in this Coart. That being », 
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the 30D3 cannot, in any event cballenPA ih. 

. L. R. (1910) Nag. 573.6 This is quite apart from 
the question of res judicata. 

ri9] Next, regarding the position of the ^ons 
0 Shamrao. The finding is that only 
f the mortgage debt is antecedent debt and ’the 
rest IS found by the lower Court nrt’o be lor 
egal necessity. Accordingly, the appellants say 
that the sons of Shamrao can challenge fhe 

Rw. J 0 G 22 . 0 . 0 . Ill Onr opinion, the matter is con 
0 nded against the sons because of the previous 
Suib They are bound to the same extent a^ 
their father Shamrao. The decision there reach' 

e by consent was that the entire fam lH ' 
perty was to be liable for the mortgat-e TW 
concludes the matter. ^ ® ^ ^ 

. p?, that the mortgagee eon 

osfs the fadings of the lower Conrt whTh S™ 

eim eed oTor'“‘' bo“>>d lo 

[ 21 ] It was next urged that the son. of the 
S“h“ Goviiidrao have dial 

m- This can only arise if the consent decree 
068 not operate as res judicata and bind them 

iCt..';==’£;;fE 3 

rsri 

that the ilb can sbowl 

ftn!l Edn. 9. p. 357 

L22J fhe learned counsel for tlieanpellanh 

decisions have 

been much misunderstood and relies on 15 cal 

Jn/' ^ ^ said we do 

not intend to enter into this at length beeaus of 

finding on tbo question of Judicata 

We merely content ourselves with atatintr thn/ 

“sarytftV™ " "" 

was borrowed for an immoral purnose Th^ 

mote-" '““sfa! 

i-orr;:„rthrd”r"andTat 1 ‘t™r 1 

thD^^ borrowed for sny^of 

purposes. That finding regarding the facta 
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was not challenged, and we were not shown how 
there was any connexion. All that was argued 
was that the sons need do no more than estab- 
lish generally that the father was immoral and 
that ho was unlikely to bo in need of money for 
other purposes. That in our judgment is not 
sufficient. 

[23] It M-as then argued that the consent 
decree can be set aside because it was obtained 
by coercion. Tbo plea regarding this is to be 
found in paras. 3 and i of Shankar’s written 
statement. He there says that the decree was 
obtained by 

“the exercise of undue influence, fraud and misrepre¬ 
sentation.” 

Later he says that it was obtained 

"with the sole object of coercing her into submitting to 
the terms of compronnse as dictated by them and 
defendant I.” 

[ 24 ] The only detail regarding coercion, upon 
which reliance was placed in the appeal before 
us, was that Shamrao denied the legitimacy of 
Shankar and thus implied that his guardian and 
mother in that litigation, had been immoral. It 
is said that she was thus prevailed upon to enter 
into the compromise. 

[25] As we have already said, this is not a 
proceeding in which we can entertain such a 
plea. It might be relevant in a proper suit for 
setting aside the compromise decree, but it can¬ 
not be taken by way of defence in the present 
suit. Apart from that, we have not been shown 
any other evidence. We do not know whether the 
lady was strong-willed, or otherwise. We do not 
know what advice she bad beyond the fact that 
she was represented by a very senior pleader. 
Accordingly, we are unable to bold on that 
single allegation that there was coercion. 

[26] We may add that the eldest brother 
Sbamrao admitted in the mortgage deed by 
implication that his minor brother Shankar was 
a legitimate son of his father because be describ¬ 
ed him as his brother and joined him in the 
mortgage deed and acted as his guardian in that 
deed. This, however, is seized on by the appellant 
as one of the facts showing coercion. He says 
that the same person who admitted in the mort- 
gage deed that Shankar was legitimate contend- 
ed later in the partition suit that he was not. 
This, however, is not sufficient to constitute coer- 
cion. 

[27] That leaves the question whether we 
should pass in this suit a decree for sale instead 
of one for foreclosure. It is said that the mortgage 
is an anomalous mortgage and, therefore, on the 
principle laid down in I.L.R. (1938} Nag. we 
should exercise our discretion in passing a sale 
decree. 

[28] We need not enquire here whether the 
mortgage is anomalous or not because even if it 


is, we are of opinion that the lower Court exer¬ 
cised a proper discretion in refusing to pass a 
decree for sale. 

[29] The value of the property given by the 
appellants in their statement in the first Court ia 
R8. 40,000-0-0 at the time of the mortgage. Ac. 
cording to them the value at the date on which 
they made the statements, namely 6.2.1943 was 
R 3 . 31,960. The lower Court remarks that the 
property has fallen in value and it is clear from 
the statement of the appellants themselves that 
the property is worth about half of the amount 
due to the defendants on the decree. The decree 
is for Rs. 79,458.13.9. In addition to this we have 
the fact that the preliminary decree was passed 
on 30-3 1940 while a final decree was not made 
till 22-12-1943, that is to Bay, 3f years later. If 
the property really had any value dispropor¬ 
tionate to the amount of the decree, it ia evident 
that the mortgagors could and would have raised 
money on the strength of it to pay oft this 
decree. Taking all these matters into considera¬ 
tion wa are of opinion that the lower Court 
exorcised a proper discretion in not allowing a 
sale. The appeal fails and is dismissed with costs. 

D.R.R. Appeal dismissed. 
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Hidatatullah J. 

Bajya Bari - Appellant v. nraoUnd 
Eukumchand and others — Respondents. 

Misc. Appeal No. 43 of 1945, Decided oo jH'Jp 
from order of Diet. Judge, Chbindwara, DrO'H'* 

(a) Limitation Act (1908), Art. ( 5 )-^Stcp*in 
aid ol execution — Criterion — Compronu^e 
passed on award-Subsequent application loim 
decree is not step-in-aid of execution—Que8“ 
bona fides is irrelevant. „ 

The words "step' in-aid of execution of a 
postulate very clearly that there muet w • ^ 

decree in existence. The passing of a decree o 
dividing line between the suit and its 
application for the passing of a final deer 
therefore, be an application in the suit ana . 
not by any stretch of imagination be placed J 
the dividing line marked by the decree in ^ 
80 fts to be called a step-in-aid of eieco . 
decree. In cases where a decree is already in ^{(,0 
the application must necessarily be to aid we 
of that decree. Infrucluous applications mM 


it are not steps-in-ald of execution. o in 

Hence where a compromise the 

wd which allowed the judgment-deb r 

nount by instalments and on tobecoin® 

stalmeuts the whole of the amount of 

le, an application by the bona 6^* 

ree instalments, for a final decree, wb in 

not, must inevitably be regarded “ * P because the 
10 suit itself though entirely . --j therefor® 

lief claimed bad already been got and « no^ 
atep-in-aid of eiecntion to enlarge . <)5 

m. The question of bona 6^9 « ^ 63 ; 81 

.I.E.1938 Lah.ll7;29A.I.B. 1^9 
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A. I. B. 1944 Nag. 146 and 26 A. I. B. 1939 Cal. 488. 

Uudh loo, Di$mt. rp.-„ 

Annotation: (’42 Coro). Lim. Act, Art. 182, N W 

(b) Limitation Act (1908). S. 19 _ Compromise 
decree passed on award - Decree providing for 

instalments with default clause-On default decree- 
holder applying for final decree-Judgment-debtor 
n ansvver applying for instalments admitting Itabi- 

l7r K r' held an acknowledgment 

of liability under S. 19 and as it was conscLsly 

made, a fresh period would start from date of 

!fl?? *'n cxecu'ion of decree : 26 A.I.R. 

iDoa All. 483, i?e/. rp -1 

Annotation : (’42-Coin) Lim. Act, S 19 N 18 

- Limitationlpiea 
of acknowledgment to save limitation can be raised 
m second appeal. 

The decree-holder respondent is entitled to plead an 

appeal although be bad not raised such a plea in the 
lower Courts specially when the orders of the lower 
WuctB are in his favour and no question of surprise 
arises where be is relying upon a document of which the 
judgment-debtor appellant is himself the author. 

Cam referred _ [T*ara 5] 

1. (’28) 16 A. I. B. 1928 Mad 38 : 106 I. C. 395, 
Kunhammad Hajee v. Kozhunammal 

r 1939 Oudh 155:180 

^ rioi T "• Subedsr Singh, 

ki ^^8' 639 : 29 A. I, R, 1942 

Nanjappa Cbettj. 

/v • 25 A. I. R. 1938 

^nak ChaJd *■ ’■ 

26 A. I. R. 1939 Cal. 489:183 I. C. 473 
CMcutia Corporation v. Monjoor Ahmed. 

= 31 A, I. B. 1944 

T^favV^oi \ Gulabsingb v. Nathu. 

404:173 1-0.185. 

Jodh Bingh V. Bhagwen Das Nanak Cband. 

403 ^103^1*1®39 A)]. 
4W . 103 I.C. 685. Bisal Bingh v. Lai Singh. 

WajWe—for Appellant. 

B. L. Oupta and V. K. SangU (for No. C.)- 

.. for ReBpondents. 

anna'll 's ® miscellaneoua (eecond) 

£d™ ru'I- C- s, District 

[2] The Buit was originally brought on a 

arbitfaT' to an 

^ compromiBe decree 

neCn^^ were allowed to pay by annual 
ineialmenle commenc ng from i e 1000 T’ha 

Zrf?‘ r, three inaUK 

*k^ '“sWments were default- 
ed and hereafter he decree-holder (reepon- 

den 1 ID tbiB matter) applied to the Court for a 

final decree on 7.9.1943. This application waa 

rajeoted on Bl-B-ms bwauee the oompromiEe 
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decree in effect operated as a final decree be- 

tween (be parties and after the rejection of this 

application the present application for execution 

was filed on 19.10-1943. This was patently be- 

yond the period of limitation and unless the 

application dated 7-9-1942 can bo regarded as a 

8tep.in.aid of execution cf the decree the applioa- 

tion for execution (unless otherwise saved) mu«t 
be rejected. 

[3] The two Courts below have held that the 
application for making the decree final was a 
step-in-aid of execution and they have relied on 
A. I. R. 1928 Mad. 38* and 14 Luck. 453,2 For the 
appellant reliance is placed on i. l. r. ( 1942 ) 
Nag. 639, 18 Lab. 671^ and A. I, r. 1939 Cal. 488“^ 
and Mr. V. K. Sanghi who appeared for the 
minor respondent 6 has further relied upon 
IL.R. ( 1 J 44 ) Mg. 419.® The argument on behalf 
of the appellant is that the application for a final 
dwree was a totally infructuous proceeding, and, 
therefore, it did not servo to save limitation. In 
I. li- R. (1942) Nag. 639* the decree.holder had 
applied to the (Dourt which passed the decree to 
recall the decree sent to another Court for exe¬ 
cution end to send it back to the same Court 
for execution It was bold that this was not an 
application in aid of execution under Art. 182 (5), 
Limitation Act, as being a thoroughly unneces. 
sary and infructuous step. In 18 Lab. G7I* which 
overruled a. i. r. 1937 Lab. 404^ a Divisional 
Bench of the Lahore High Court doubted the 
correctness of the decision in a. l. R. 1928 Mad, 

38.* The reasons given by their Lordships are as 
follows; 

“In A.I. F. 1923 Mad. 301 it was held that stricliy 
speaking 0. 34, R. 5 has no'application (0 a comDro- 

ni:s'6 (lecr^c, but that where the decree-holder, by 
applying for a final decree, was endeavouring to get an 
order which he thought at the time was necessary 
before execul ng hie dtcrre, but afterwarda due to better 
advice ho gave up that attempt and applied for the 
execDtioa of the decree without obtaining a lin&l decree, 
such an application was a ftep-in-nid of execution; for he 
WMiB asking the Court to make an order whicii was 
thought necessary before faking out actual execution of 
tbe accrue. With all respect, this amounte to a dcci* 

Bion that the decree-holder can take any step, whether 
Dece6:ary or not, and, whatever that step may be, It 
will be count-d os a rtep in-aid of execution though un- 
necea-ary. This appears to us to go very far, and in 
any case this decision bae no applicat on to the fact.^ be¬ 
fore US where there was already a final decree in txis- 
lence passed in the presence of the decree-holder.” 

Id A.I.R, 1939 Cal. 480® a final decree bad already 
been passed and the decree-holder made a second 
application for a final decree, and it was held 
that the application was not a etep-in-aid of 
execution because it was not taken in aid of the 
decree which was already in existence but was 
something else quite independent of it. In i.l.r. 

(1944) Nag. 419® where the execution application 
was filed against a deceased judgment-debtor, 
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Bobie J. held thai: the application did not save 
limitation. Tbo gist of all these cases is that an 
application which is entirely infructuous and 
made merely to save limitation does not count 
as a step-in aid of execution, The contrary view 
IS expressed in the two cases referred to on be- 
half of the respondents, namely A I.R. 192S Mad. 
3s' and u Luck, •153.- In tbo-e cases there was 
11 compromise decree and the decree-holder 
genuinely thought that he had to apply for a 
iinal decree before he could proceed with bis 
execution, and the Court took into account the 
conduct of the decree holder and in one case 
also the conduct of the judgmont-debtor. 

[j] In my opinion, tbe words “step in-aid of 
execution of a decree’' postulate very clearly 
that there must he at least a decree in existence. 
The passing of .a decree creates a dividing line 
between the suit and its execution. Au applica- 
tion for tbe passing of a final decree would, 
therefore, be an application in the suit and it 
cannot by any stretch of imagination be placed 
beyond the dividing line marked by tbe decree 
in the case go as to be called a step-in-aid of 
execution of a decree. In cases where a decree 
is already in existence tbe application must 
necessarily be to aid tbe execution of that decree, 
and I respectfully agree with tbe observations 
contained in 18 Lab. G7p and I. L. u. (1042) Nag. 
539^ that infructuous applications made iu tbe 
suit are not steps in-aid of execution and tbe 
present application whether hona fide or not 
must inevitably be regarded as a proceeding in 
|the suit itself though entirely superfluous because 
tbe relief claimed had already been got. To hold 
otherwise would enable all manner of applica- 
tions whether profitable or not to be used as 
steps-in-aid of execution to enlarge tbe period 
of limitation. In my opinion (and I say with all 
duo respect) tbe question of hona fides is irrele¬ 
vant. The matter has to be judged objectively 
as to whether the application in question was or 
was not a step in aid of execution. The learned 
counsel appearing on behalf of the respondent 
(decree-holder) attempted to distinguish the 
Lahore and the Calcutta cases on the ground 
that in those cages a final decree had already 
been passed. In principle I do not see any diffe- 
rence between those cases and the case before 
me. Either there is an executable decree or there 
is not one. If there is an executable decree that 
decree has to be executed by a proper applica- 
tion and the application must be in aid of that 
execution; if there is no decree in existence, then 
the application is not one for execution ol the 
decree and must, therefore, be regarded as an 
application in the suit. From whichever point 
of view tbe matter is looked at, tbe present ap. 
plication falls within the rules indicated iu I.L.B. 


(l 942 ) Nag. 539^ and the Lahore and the Calcutta 
cases cited by me above. I hold, therefore, that 
the application by itself did not serve as a step, 
in-aid of execution in the case. 

[5] There is. however, another point which 
has been urged by respondent 1 (decree-holder) 
which serves to save limitation. It is that in 
answer to tbe application for making a final de- 
cree, the judgment-debtors applied for instal¬ 
ments admitting their liability under the decree. 
This is an acknowledgment of liability under 
S. 19, Limitation Act, and ag it was consciously 
made of a subsisting liability a fresh period will 
start from llth November 1942 when that ac¬ 
knowledgment was made : see I.L.R. (1939) ALL. 
728.^ The learned counsel appearing on behalf 
of the appellant says that this is a plea which 
was not taken in tbe lower Court. The decree- 
holder’s application for execution is being chal¬ 
lenged on the ground of limitation and he can 
in suplwrt of his case, prove any circumstance 
by which limitation is saved. He baa in his 
favour orders of the learned Judges in the 
Courts below and he can also support these orders 
on any ground not noticed by the learned Judges 
who passed these orders. There is no question 
of surprise because tbe decree-holder is relying 
upon a document of which the judgment-debtor 
is himself the author and it is, therefore, well- 
known to him (the judgment debtor). In the 
circumstances I hold, therefore, that the decree- 
holder (respondent 1 here) is entitled to plead an 
acknowledgment to save limitation. The result 
is that the decision of tbe two Courts below is 
confirmed and the appeal is dismissed with costs. 

g c. Appeal dismissed- 

A. I. R. (33) 1948 Nagput 310 [C. W. 106.] 

Padhye j. 

Silalprasad Ealka Prasad — Plaintiff-- 

Appellant v. Suhja and another— Defendants 
^Non-applicants. 

Civil Revo. No. 195 of 1946, Decided on U-lO*!^'- 
from order of Civil Judge, First Class, Balag i 
D/- 26-2-194G. 

Civil P. C. (1908), 0. 17, R. 3 -PlaintiH absenj 
but counsel present on aiijourned date . ® 
applying for adjournment on ground of no m . 

tions—Application rejected— Court proceeding 
case by examining defendant—Suit dismissc 
decree passed-0. 17, R. 3 applies and not u-*'* 
R. 2-Application for restoration p c. 

Proper remedy is by way of appeal — Civi 
(1908), 0. 17. R. 2. . 

Where on the adjourned date of hearing the 
for the plaintiS appears and applies for a the 

on the ground of the absence of -.-u jbe 

absence of any instructions, but the Court ‘ J . 
application and proceeds with the case by e ^ 
tbe defendant and dismisses the suit 
decree, the decision is on merits and the case 





1948 

2-It is immaterial 
vhether this decree is right or wrong because if it is 

*“ preferred therefrom 

bv'u in ‘0 set aside the decree paL 

by I m a proceeding started on an- application for res- 
toration of the suit to file and the High Court cannot 

Case referred \ _ 

= ^57 I, C. 1021. Mt. 

Bam Duian V. Bhola. 

v‘ i?’ Applicant. 

V. R. Deo-pxijari—{Qx Non-applicant 1 . 

Order-Civil Suit No. u-a of i 944 was fixed 
on 11-10.1945 for recording evidence of parties 
Un that date the plaintiff who had to lead evi 
dence was not present and his pleader applied 
for an adjournment on the ground that the 

plainfiff was ill since last three days and that 
ms Witnesses were also ill and were consequently 
absent. The defendants opposed the adjournment 
and the lower Court refused to adjourn the case. 
Thereupon the plaintiff's counsel Mr. 0 D 
Uautam said that as the plaintiff could’not 
appear and instruct him for that date be was 

unab e to proceed with the case for want of in- 
structions, and that the plaintiff may be treated 
as absent. Thereafter the Court recorded the 
fividenca of defendant 1 as a witness and closed 
he case at 12,35 p. m, The learned Judge then 
immediately proceeded to write a judgment 

which was dehvered the same day, and the 

d ere m accordance with that judgment was 
actually signed on 12 - 10 - 1945 , 

[ 2 ] On 8.11.1915 the plaintiff applied lor rea- 

toraton ot the suit to file on the ground that it 

^ 0.10.1915. This was 
ofmfVh- ““fJi^ieial case no. 6i 

was dismissed by the 

toe i o i 1 of 

Ts P vif P P ■‘”1 T 0- 

plaintiff wee'if" of too 

waTofar. p "r ?' “ “Ot by 

To file The nil"*. rJ” '“““"‘ion of the suit 

. -fue PlftiDtiff has now come un in rpvi 

omeetiofthrrh-^* 

Objection that bis proper remedy against the 
ecree passed by the lower Court was by way of 

aside 

Sa ion proceedings for res- 

in revision 

^garnet the order refusing to restore the suit to 

of thl mn” flubstance in the contention 

fiff at ‘b® 

enabl hlT. to 

the furtbni- ^ ®0“® wt necessary for 

progress of the suit remains absent 
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on toe adjourned dale ot hearing and also fails 
to perform the act for which the adjournment 
was granted to him, the Court should dispose of 
the case under o. 17, R. 2 , Civil P. C. and not 
under 0 .17, r. 3.’ vide cases collected by Sir 
U- fi. Mulla m his Civil Procedure Code at p, 70 d. 

1 the counsel for the 

plaintiff did appear on the adjourned date of 

hearing and applied for an adjournment. It was 

when his request for adjournment was refused 

that he retired from the case on the ground that 

no instructions were given to him by the plain. 

till for that particular date, This is not there- 

fore a case where a party Las failed to appear 

on the date to which the suit is adjourned In 

these circumstances it cannot be said that the 

Court was positively wrong in proceeding under 

0.17. li. 3 Civil P. C., or that it bad no juris- 

diction to decide the suit forthwith on merits as 
it did. 

[£] It cannot be denied in tliis case that the 
lower Court did proceed under o. 17 , r. 3 and^ 
decide the case on merits, It has also passed a 
decree dismissing the plaintiff’s suit. It is im. 
material whether this decree is right or wron'» 
because if it was wrong it could be set aside iu 
appeal preferred therefrom and not in any other 
way. At any event the Court passing such a 
decree has no jurisdiction to set aside the decree! 
passed by it iu a proceeding started on an appli. 
cation for restoration of a suit to file and this 
Court caoDOt also do jt in revision against an 
order refusing to restore the suit to file The 
decree passed by the lower Court w-ould there 
fore stand apart from the fact whether it was 
right or wrong because the i roper remedy for 

having it set aside was not followed by the 
plaintiff. ^ 

[6] In A.i.R, 1935 .\LL. 398^ a Division Dench 
of that Court held that where the lower Court 
bolding that there was no ground for allowing 
an adjournment dismissed the suit the case was 
covered by 0 . 17 . R. 3 and if it subsequently 
restored the same it acted without jurisdiction as 
it had no jurisdiction to restore the suit to file 
and the order for restoration was set aside by 
the High Court in revision. It was further ob. 
served in that case that where the plaintiff does 
appear either through himself or through his 
counsel the provisions of 0 .17. R. 2 are not 
attracted and the case can only be disposed of 
under 0. 17. R. 3. Civil P. C. 

[ 7 ] I am aware of the fact that the Allahabad 
High Court has added by way of amendment a 
clause and an explanation to 0 17 , r. 2 and it 
has also amended 0 .17, r. 3 . Civil P. C But 
that does not affect the view that I am taking 
ID this revisioo. ^ 
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[8] This revision is dismissed mainly on the 
ground that when once the lower Court has pro¬ 
ceeded under o 17, E. 3, Civil P. C., and passed, 
rightly or wrongly, a decree the only remedy of 
the party is to appeal against that decree. This 
was not done in the present case and a wrong 
remedy in the shape of an application for res¬ 
toration of the suit to file was adopted. In my 
view that application was rightly dismissed by 
the lower Court and consequently this revision 
is also dismissed with costs. Counsel’s fee Es. 20 . 

E.G.D. Revision dismissed. 


A. I. R. (35) 1948 Nagpur 312 [G. N. 107.] 

Shevde J. 

Lungya Balya Dhangar — Defendant 4 
—Appellant v. Bansilal Pusaram Makesari 
—Plainti ff—Respondent. 

Secpnd Appeal Ko. 536 of 1943, Decided on 17-9-1947, 
irom appellate decree of Addl. Diet. Judge, Amraoti, 
D/’31-8-1942. 

(a) C. P. & Berar Debt Conciliation Act (2 [11] of 
1933), S. 21 — Stay of pending suit — In absence of 
certificate, civil Court is not bound to stay suit. 

The civil Court is not bound to stay the proceedings 
of a suit in respect of a debt in the absence of a 
oertihoate from the Board under S. 21 and the civil 
Court is quite competent to proceed with the suit and 
eventually pass a preliminary decree for foreclosure. 

[Para 4] 

(b) C. P. & Berar Debt Conciliation Act (2 pi] of 
1933), S. 21—Certificate of suspension—Duty is cast 
on Board to issue certificate suo niotu—Failure of 
Board to issue certificate — Decree in civil suit 
followed by discharge of debt by Board under S. 8 
(2)-Debtor is not estopped from questioning decree 
because he was party to civil suit — Evidence Act 
(1872),S. 115. 

It is clear from the provisions of S. 21 (hat the 
statutory duty is cast upon the Board to issue a certia* 
cate of suspension of civil suit proceedings, pending 
the determination of the application filed before it. It is 
the business of the Board to issue such a certiSoato suo 
motu. The only responsibility that lies upon the debtor 
id to bring it to the notice of the Board that some suit 
or proceeding is pending in a civil Court. [Para 4] 

Where due to the mistake of the Board, the suit on 
a mortgage is not suspended with tbe result that a 
preliminary decree for foreclosure is passed and sub* 
Ecqiieutly the Board discharges the debt under S. 8 (2), 
the debtor is not estopped from questioning the pro* 
limioary decree because he was a p^rty thereto. 

[Para 4] 

Annotation:—('46 Man) Evidence Act, S. 115 N. 2a. 

(c) C. P. & Berar Debt Conciliation Act (2 [11] of 
1933), S. 2 (e) — Debt — A mortgage debt does not 
cease to be a debt within the meaning of S. 2 (e), 
even though it has merged into a preliminary decree; 
31 A. I. R. 1944 Nag. 289 (F. B.), Foil. [Para 5] 

(d) Evidence Act (1872), S. 115—Estoppel is 

always personal. (Para 5) 

Annotation (‘46*Mau) Evidence Act, S. 115 N. 1 
pts.22,28. 

(e) Evidence Act (1872), S. 115 — No estoppel 
against statute. 

Where a preliminary decree on mortgage is wiped out 
by an order of discharge under S. 8 (2), C. P. & Berar 


A. l.R. 

Debt Conciliation Act, there can be no plea of estoppel 
against tbe debtor because he was party to the mort^e 
suit, for the simple reason that there can be no estoppel 
against a statute. [Para 8 ] 

Annotation : — (‘46-Man) Evidence Act, S. 115 
N. 50. 

Cases referred 

1. (42) I. L. R. (1942) Kag. 357 : 29 A. 1. R. 1942 Nag. 
88 : 200 I. C. 709, Dau Balwantsingh v. Mt. Bindabai. 

2. (‘44) I. L. R. (1944) Nag. 563 : 31 A. I. R. 1944 
Nag, 289 (F. B.), Rukhmabai v. Shamlal Surajmal. 

r. V. Jdkaldar—lot Appellant. 

D. B. Padhye and P. B. Padhye—lot Respondent. 

Judgment. — This appeal arises out o{ final 
decree proceedings in Civil Suit No. 11-A of 1938 
in Ibo Court of tbe Second Subordinate Judge, 
Second Cla^, Amraoti. The facts of the case are 
somewhat as follows. The plaintiff (respondent 
before me) filed this suit on the basis of a mort¬ 
gage dated 30-1-1924, claiming foreolosote in 
default of tbe payment of the mortgage debt 
The appellant Lungya Dhangar was impleaded 
in this suit as defendant 4 as a subsequent pur¬ 
chaser of the fields under the mortgage. The 
mortgage in suit comprises a bouse and two 
fields and defendant 4 Lungya is the subsequent 
purchaser of these two fields and is in possession 
thereof. Pending tbe suit in the trial Court, 
Lungya filed an application on 28.6.1938 before 
the Debt Conciliation Board, Murtizapur, (here- 
inafter called the Board) for conciliation of bis 
debts including the mortgage debt of the plaiu- 
tiff.respondent. The proceedings in the ^uit were 
not stayed, presumably because no certificate 
was issued by the Board to tbe civil Court, wit 
the result that a preliminary decree for fo^ 
closure was passed on 19-7-1938. Later on the 
Board discharged tbe debt of the plaintiff for his 
failure to submit to the Board sstatemeuto 
debts in writing under S. 8 (2), Debt Conciliaboo 
Act (hereinafter referred to as the Act), on 8 • 
1939. When the plaintiff filed an application for 
a final decree for foreclosure on 29-9.1W9, 
defendant 4 Lungya objected to a final decrte 
being passed against tbe two fields in his ban ^ 
on the ground that tbe debt was discharged y 
the Board. The plaintiff Bansilal admitted tha 
the debt was discharged, but his contention w 
that as he was not served with a notice by 
Board as required, the order of discharge of 
Board was illegal and ultra vires. 

[2] The trial Court found that defendant « 
Lungya could apply to the Board, that the p 
tiff Bansilal was served with a proper notice» 
that the order of discharge being intra uirss. 
plaintiff was not entitled to a final . „ 
foreclosure, in respect of fields in the 
of defendant 4, namely, Lungya. It, thers » 
passed a final decree for foreclosure only m 
peot of the house property, in the hands o 
mortgagor. 
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[3] On appeal by the plaintiff, the lower Court 
of appeal set aside the order of the Court of 6rst 
instance and ordered that the 6nal decree for 
foreclosure be passed against the entire property 
comprised in the mortgage. Defendant 4 Lungj’a 
has, therefore, come up in second appeal. 

U] The substantial points for determination 
m the appeal before me are : (i) Whether defen¬ 
dant 4, Lungya is estopped from disputing the 
preliminary decree for foreclosure on the ground 
that he did not bring a certihcate from the Debt 
Conciliation Board for stay of proceedings in the 
Civil suit; and (ii) Whether the order of discharge 
dated 8-9 1988 passed by the Chairman of the 

Debt Conoihation Board was illegal and ultra 
vires. 

[5] Point No. (i): I agree with the first 
appellate Court that the civil Court was not 
bound to stay the proceedings of the suit on 
mortgage, in the absence of a certificate from 
the Board under 8.21 of the Act, and. that the 
Civil Court was quite competent to proceed with 
the suit and eventually pass a preliminary 
decree for foreclosure and this is quite all right 
so far as it goes, but it appears from the reason, 
mg of the lower Court of appeal that it was the 
duty of the appellant Lungya to obtain euch a 
certificate and it was be, who was at fault for 
not getting it produced in the Court. It is quite 
•lear from the provisions of s. 21 of the Act that 
the statutory duty is cast upon the Board to 
JBsue a certificate of suspension of civU suit pro- 
:Ceeding8, pending the determination of the 
;applioation filed before it. It is the business of 
the Board to issue such a certificate suo motu. 
ihe only responsibility that lies upon the debtor 
la to bring it to the notice of the Board that 
some suit or proceeding is pending in a civil 
tourt. It is an admitted fact that the debtor 
Lungya has clearly mentioned in bis application 
to the Board dated 28 6.1938 (Ex. 4 .D. 2 ) under 

j wanted the mortgage 

debt due to the respondent Bansilal to be con. 
ciliated, which was the Bubject-matter of the 
suit (civil Suit NO. 11-A of 1988) in the second 
bubordinate Judge, 2 nd Class, Amraoti. If in 
spite of this definite notice about the mortgage 
suit, the Board did not act in accordance with 
the tequiremenla of law, under 8.21 of the Act, 
that was the mistake of the Board and not the 
fault of the debtor. It is a fundamental principle 
of jurisprudence that mistakes of Courts cannot 
prej'udice patties and the plea of estoppel cannot, 
merefore. be sustained on the mistake of the 
Board. It is ridiculous to argue that defendant 4 
Lungya is estopped from questioning the preli. 
minary decree for foreclosure because he was a 
party thereto. 

[6] The mortgage debt did not cease to be a 
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debt within the meaning of S. 2 (o) of the Act I 
merely because it had merged into the prelimi’ 
nary decree for foreclosure. It is no doubt truel 
that it was held in i. L, n. (i942) Nag. 357^ that 
there was no debt left within the meaning of the 
Act after a preliminary decree for foreclosure 
bad been passed, but that ruling was overruled 
by the Full Bench In I, L. E. (1944) Nag. 6C8^ 
and it was held therein that the mortgage debt 
did not cease to be a debt within the moaning of 
6 .2 (e) of the Act. even though it bad merged 
into a preliminary decree. It is, therefore, be. 
yond question that the Board was quite compe¬ 
tent to discharge the debt under 3, 8 (2) of the 
Act and if the order was intra vires, the decre¬ 
tal amount was wiped out by operation of law. 
The preliminary decree for foreclosure was dead 
as against defendant 4, Lungya and it cannot 
certainly be revived on the ground of estoppel. 
Estoppel is always personal, and it cannot be 
argued that defendant 4 is guilty of any acts or 
representations to the plaintiff respondent, on' 
the faith of which the latter acted to his preju- 
dice, so as to create any estoppel against the 
appellant Lungya, The failure to obtain a 
certificate was not certainly the fault of the 
appellant Lungya as I have stated above. It 
was certainly not the result of any personal acts 
or representations on his part and it cannot 
possibly serve as the basis for the plea of 
estoppel. Looking at the question from another 
point of view I think that the plea of estopi^I 
is devoid of any substance. The preliminary 
decree is wiped out, not by any personal acts of 
defendont 4 but by operation of law. If the 
statute says that the debt is discharged under 
certain conditions, as laid down by the statute 
itself, it is discharged. There is an end of the, 
matter, for the simple reason that there is nol 
estoppel against a statute. I, therefore, set aside! 
the finding of the lower appellate (jourt and! 
bold that defendant 4 Lungya is not estopped 
from disputing the preliminary decree for fore, 
closure. 

(7j In conclusion I allow the appeal and set 
aside the order of the lower appellate Court and 
restore that of the trial Court, directing the 
final decree for foreclosure to be passed only in 
respect of the bouse in the possession of the 
mortgagors. The respondent will pay the costs 
of the appellant here and in the Courts below 
and bear bis own. 

Appeal allowed. 
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decision and restored that of the trial Court. 
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A. I. R. (35) 1948 Nagpur 314 fC. N. lOS.] 
Grille C. J. and Hidayatullah J. 

Shree IiavichandraSwami DeoHhunRam- 
prill] — Appc.llanl V, Yadorao Ramchandrao 
iJhcfioye — Respondent. 

Letterj PuUnt App^^al No. H of 1013. Decided on 
0-0-10 n, from HIkIi CnurlN decteo in S, A. No. 31 of 
D/' 2:3-lM9i;i. 

C. P. Land Revenue Act (2 [II] of 1917), S. 203 
(3) — Scope — Word 'transfer’ does not cover 
simple mortgage — Simple mortgage of house in 
abadi with site under it docs not entitle landlord to 
eject mortgagor. 

The word 'transfer' in S. 201 (:3) is not wide enough 
to include a simple mortgage. (I’ara 9] 

A simple morlg.age of bis bouse in Ibc abadi by the 
owner together with a mortgage of the site under it 
fwlmtcver the effect of that might be) is not such a 
iniiisfcr as would entitle Ibo landlord to eject the creat- 
Cl' of the moifgagr: S. A. No. 311 of 193o, lUl. on ; *27 
A. I. K. 1910 Nag. 182, bold mu:t Ic taken to apply to 
pjfses'ory mortgages alone. Passigcs in that case so far 
as they are capable of being taken to apply to simple 
mortgages oi'CJ rttliid. (I’ara lOj 

The iiialguzar’s cause cf action ari-es when tbeactual 
transfer i.s rmttle and not as in the case of a simple 
mortgage when a transfer of right to occupy is merely 
in conieiiiplalion and may never happen. [I’ara f>] 
Cases rejirrci 

1. (’40) I. L, li. (1940) Nag. 167:27 A. 1. R. 1940 Nag. 

: 186 1, C. 250, Cliliatarsing v. Hamersing. 

2. (’08) 4 N. L, U. 149, Govind Rao v. Amrit Rao. 

3. (’15) 11 N, L. R. 126 : 2 A. I. R. 191.5 Nag. 119 : 
.31 I, C, 907, Narain v. Behari. 

4. (’25) 12 A. I, H. 192.j Nag. ii96 : 86 I. C. 763, Bbag* 
w.an 7, Ragbubar Dayal. 

5. r.c'j^ortcd ill (’dO) 26 A I.R. 1939 Nag.lG3, Kunwarji 
V. Bhurclal. 

.1. L. Halve. K. B. Tare and C. P. A’alcle— 

for Appsllant, 

.V. R. Rajkarne — for Respondent. 

Judgment. — The plaintiff as malguzar 
niouza Meudba in the Balashafc District brought 
a suit to eject the defendant, a tenant, from bis 
site in the abadi of ibe village on the ground 
that be bad executed a simple mortgage of his 
house and the site in favour of Ganpatrao Pande 
a large land.owner, and thereby contravened 
sub.s, (3) of S. 203, Land Revenue Act. The 
rlefendant jileaded that the word ‘transfer’ in 
tiiat section did not include a mortgage and that 
the plaintiff bad no right of suit as long as 
Ganpatrao Pande did not obtain possession of 
the site, and that possession had not been given 
by the terms of the mortgageand since the defen¬ 
dant remained in possession S. 203 would not be 
applicable. 

[2] Tbe defendant’s contentions prevailed in 
the trial Court, and the plaintiff went up in ap¬ 
peal. The Additional District Judge, Balaghat, 
applying tbe principles in I. L. R. (1940) Nag. 
107,* which deal with a possessory mortgage, to 
the case of a simple mortgage equally, allowed 
the appeal and decreed tbe plaintiff's claim. 

[3l In second appeal Bose J. reversed this 


Owing to tbe fact, however, that he was confront, 
ed with obiter dicta in two cases both of which 
decided a similar question in respect of possessory 
mortgages only but which pointed to opposite 
conclusions in the matter of simple mortgages, 
be gave permission for an appeal to be filed 
under tbe Letters Patent of this High Court. 

[ 4 ] The first three sub-seetions of S. 203, C. 
r. Land Revenue Act, read as follows: 

“(1) Every person bolding land in a mahal for agri. 
cullurnl purposes, otherwise than as a sub-tenant, or 
ordinarily working therein as an agricultural artisan or 
labcurvr, and the village-watchman ate entitled to a 
liousesite of reasonable dimensions in the abadi free of 
rent. 

(2) Such person, on ceasing to hold such land, or to 
work as an agricultural artisan or labourer, or to be the 
village-watcbman, shall forfeit his right under sub-8.(l). 

(3) A person bolding a site under sub-s. (1) shall be 
incompetent to transfer it except to his next heir or to a 
person entitled to and not already in possession cf such 
site: 

Provided that tbe materials of any house erected 
thereon shall be transferable." 

The case as far as simple mortgages are con¬ 
cerned is one of first impression, the previous 
cases being concerned either with sales or pos¬ 
sessory mortgages, and it must be noted that in 
every case, namely, 4 N. L. B. 149,* 11N. L. B- 
126 ^—both these cases were cases of sale—A.iR. 
1925 Nag. 396,* S. A. NO. 314 of 193&® and I. L B- 
1940 Nag. 167*—which were cases of possessory 
mortgages—the defendant was not the tenant, 
mortgagor or the tenant vendor but the vendee 
or tbe mortgagee. S. A. NO. 314 of 1935. 
obiter dicta to which Bose J. has preferred to 
that of I. L. R. (1940) Nag. 167* is in agreement 
with the conclusion reached in that case that the 
jxissessory mortgage is one coming within the 
mischief of sub-s. (3) of S. 203, Land Revenue 
Code, though tbe reasoning in each case is 
different. It is true that in I. L. R. (1940) Nag- 
167* there are statements in dealing with argu* 
menls that a tenant is not entitled to trans er 
his house in an abadi and tbe right to ®‘*®**^ 
the site by a possessory mortgage, which may 
taken to apply to a simple mortgage. For in* 
stance it is said that: 

"the term ‘transfer’ cannot be limited to ft 
ance of all the transferor’s interest in the .. 

includes such limited form of conveyance fts ft 
gftge." 

nnd also ... . 

“A transfer of a bouse in tbe flbfldi site withoo 
tnalguzar’s permission by means of a . 

repugnant to the Land Revenue Act as is a 
means of a sale, and the plaintifi's claim mu 
decreed.” 

Tbe lower appellate Court then 
reason believe that these dicta applied ^ 
case of a simple mortgage as well as a possessory 
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one. It Tvoa also stated in i. l. r. U 940 ) Nag. 

167 * 

The oalguzar cannot be expected lo wait nnfii 

failt to real' ''' 

We do not consider that these words were in. 
tended to apply or should be taken to apply to 
a Simple mortgage; they cover only the question 
of a possessory mortgage where the mortgagee 
was in possession of the bouse and it would not 
be easy to determine when his rights as a mort¬ 
gagee expired and any adverse possession began 
In the very next sentence, it is stated that the 
ttansfer of the site is no more than the transfer 
of a licence to occupy, and naturally there is no 
transfer of the licence to occupy until the mort- 

gagor occupant has moved out and the mort- 
gagee has moved in. 

f5l In the answer to the reference made in 
S. A NO 314 of 1935^ it is stated that the words 
to transfer it ’ in sub s. (3) of S. 203 mean “to 
transfer the right to possession.” that such right 
of possession is transferred if the transferor does 
some act which in law has the effect of transfer- 
nog within the meaning of (ho Transfer of Pro- 

l-03session, that despite 
the fact that in the case of a lease or possessory 
mortgage the transferor reserved to himself a 
right of re entry thereafter, there would be a 

iT/r*® of possession, and 

that that IS the kind of transfer which sub-s ( 3 ) 
prohibits. 

[6] It follows then from this that there is no 
transfer of a right of possession until some act is 
done which has the effect of transferring it, and 

are m respectful agreement with this view, 
ihe point was put with more acuity in the 
reference made by Niyogi J. which resulted in 
toe opinion quoted, where we find: 

winces Land Revenue Act coinprisca all such modes of 

And again; 

transfers tlic 

comlpT® permission to occupy 

Saun ^ ‘'““sferee in 

wcupation becomes a trespasser from tbc moment he 

takes possession.” (Again the italics are ours.) 

[7] Turning now to the wording of sub-s. (3) 
Itself we are constrained to point out that the 
wording is somewhat loose. It lays down that 

the person holding a site under sub-s. (l) shall 

w incompetent to transfer it.” The word 

It cannot refer to the site as the site is not the 
property of the person bolding it but of the 
Kftlguzar, and tbe person holding it is only a 
icensee. It' therefore can only have reference to 
018 right to occupy. Now, while a house on tbe 
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s te can be the subject of a mortgage the site 
Itself cannot be mortgaged by the owner of the 
house since he has no title to the site, and the 
right to occupy or license is not something that 
13 susceptible of being mortgaged at all. When 
therefore a person bolding a site executes a 
mortgage of whatever character in respect of 
tbe site on which the house stands, his act in 
respect of that site is a nullity and of no effect, 
and the only way in which be can transfer the 
particular right to which the section refers is by 
allowing bis mortgagee or vendee to enter into 
poyession, either voluntarily or involuntarilv. 
and relinquishing that possession himself. L’ntil 
the tenant, that is to say. the person defined in 
sub-s. ( 1 ), relinquishes his possession and bis 
transferee enters into jiossession there is no 
transfer as contemplated by sub-s. ( 3 ), and as 
we have pointed out earlier in this jiid^ment 
p’erynase unlike the present one which has been 
brought to our notice arises out of a suit bromdit 
against the transferee and not tbe transferor." 

[8J A fortiori no suit can be brought against 
a licensee from the malguzar in respect of the 
transfer made or contemplated under sub-s. ( 3 ) 
since that sub-section unlike sub-s. (:^) does not 
contemplate forfeiture of a right on the part of 
the licensee on account of tbe licensee’s action 
If the licensee does transfer his right except to a 
person entitled. The malgiizar’s cause of action^ 
arises when the actual transfer is made and not 
asm the case of a simple mortgage when a, 
transfer of a right to occupy is merely in con.: 
teuiplation and may never happen. 

[9] Tbe passages which we have cited from 
I. L. R. (1910) Nag. 107^ in 90 far as they are 
capable of being taken to apply to mortgages of 
that description are too widely stated in so far 
as simple mortgages are concerned, and to tbatl 
extent are now overruled and must be taken to' 
apply to possessory mortgages alone. The con¬ 
tention raised by tbe apjxillant before us, which 
IS really based on the wide assertion that the 
term transfer in sub-s. (3) is wide enough to 
cover all mortgages including a simple mortgage,I 
cannot therefore prevail. 

flO) We have no doubt that the view taken 
by Rose J. is the correct one and that a simiile 
mortgage of bis bouse in the abadi together 
with a mortgage of the site under it (whatever 
the effect of (hot might be) is not such a transfer 
as would entitle the landlord to eject the' 
creator of the mortgage. 

[ll] The appeal fails and is dismissed with 
costs. Counsel’s fee Es, 25 . 

Appeal dismissed. 
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First Appeal No. 75 of 1940, Decided ou 12-r2-1946. 
from decree of Sub-Judge, Isi Class, Wardba, D/-13* 
2-1940. 

(a) C. P. Tenancy Act (I [1] of 1920), S. 9 — 
Charge given to landlord, extent of—Prior encum¬ 
brancer, right of — Purchase of holding by land¬ 
lord at rent sale — Right of prior charge-holder to 
redeem—Position of landlord in such case—Trans¬ 
fer of Property Act (1882), Ss. 92, 101, 60. 

Under S. 9, C. P. Tenancy Act, the landlord is given 
a charge on the bolding for his rent. The charge is not 
on the fio simple in the land but on the tenancy rights. 
That charge is made a first charge, and accordingly all 
prior encumbrancers are postponed to him. But they 
are no more than postponed. Thay are not wiped out 
altogether. Tbe prior encumbrancer has therefore a 
subsequent right of suit: Case law relied on. [Para 16] 

Section 9, C. P. Tenancy Act, confers no right of 
subrogation. Therefore, if subrogation is sought, the 
matter must be brought within S. 92, T. P. Act. The 
landlord has charge for rent upon the property and so 
falls within the class mentioned in cl. (a) ofS. 91, 
T. P. Act, but when he brings the property to sale, be 
docs not redeem tbe charge. Landlord when be porcha* 
set tbe holding in execution of rent decree does not 
redeem his own charge but extinguishes it by sale. 
Accordingly he does not como under S. 92, T. P. Act. 
Section 101, T. P. Act, however, comes into play in such 
cases and the landlord is entitled toretupbisowncharge 
as be is a chargeholder within tbe meaning of that 
section. [Paras 34, 35, 36 A 37] 

Rent in respect of the absolute occupancy holdings 
fell in arrears and the lambardar brought suits to reco¬ 
ver it and got a decree and in execution thereof purcha¬ 
sed both the fields A and B and obtained possession. 
Some years before rent suit, one P had brought a suit 
against the tenant for money and a consent decree was 
passed during the pendency of the rent suit which 
created a charge on field A in respect of the decretal 
amount. In execution of the decree, P brought field A 
to sale and purchased it himself. His taking of posses¬ 
sion was however resisted by the lambardar who was 
in possession. P then brought a suit seeking possession 
of A field against the defendant lambardarand claimed 
priority over him. In the alternative, he claimed tbe 
right to redeem the two fields by paying the defendant 
the price of his decrees etc, and on redemption be 
prayed that he be placed in possession of field A and 
as regards the other field, be claimed tbe right to bring 
it to sale, free of the defendant's encumbrances, in 
satisfaction of the unsatisfied part of bis decree : 

Held (i) that tbe plaiDtif! must redeem tbe landlord’s 
charge before he could enforce bis own charge under the 
decree; [Para 36] 

(ii) that tbe defendant-landlord was not only tbe 
bolder of the first charge because there bad been no 
merger, but be was also a purchaser of the properly. 
That resulted in splitting up of the charge. As the 
charge was split by reason of tbe defendant being the 
owner of tbe right to redeem as well as a chargeholder, 
the defendant should be paid so much of the total of 
the decree which be bad obtained as was proportionately 
assignable to A field. On this payment being made tbe 
plainliS would be entitled to enforce his mortgage 


against tbe defendant in tbe usual way, and ii the 
defendant did not pay up, the field aboold be sold; 

[Para 38] 

(iii) that since tbe plaintiS proceeded against field A 

only in the suit, be could not be permitted to proceed 
against field B. Therefore, so far as the prior charge 
which related to both fields was concerned, the defen¬ 
dant was in the position of a charge-holder who bad 
acquired an indefeasible right as owner to a portion of 
tbe charged property, namely, the field B, This 
attracted the provisions of 3. 69, T. P. Act, and resulted 
in a splitting up of the charge, and that resulted in 
piecemeal redemption; [Para 40] 

(iv) that since tbe rights of the defendant in the 

litigation were not affected by tbe charge decree in 
pkinliS's favour, 3. 52, T. P. Act, did not apply and 
question of lis pendens did not arise; [Para 42] 

(v) that as the plaintiff’s charge decree wasregisteted 

before tbe purchase by the defendant in exccoticn, it 
operated as notice; 39 Cil. 527 (P. C.) and 18 A. !• B- 
1931 All. 62, Bel on\ (Para 43] 

(vi) that since tbe plaintiff was not entitled to posses¬ 
sion under tbe charge decree no question of accounting 
for profits on tbe part of tbe defendant arose; 

[Para 46] 

(vii) that tbe defendant was entitled to amount s^nt 
by him on improvements of the field while in possession; 

^ ^ [Par* 48] 

(viii) that the plaintiff was no more than a charge¬ 
holder, and all be could do was to enforce his charge 
In doing so the defendant, as owner of tbe equity, hid 
the right to redeem. [Para 49] 

Annotation : — ('46 Com.) T. P. Act, S. lOl, N. 6; 
S. 92. Na. 6, 7. 

(b) Transfer of Property Act (1882), S. 52 — 
Creation of charge during pendency of rent suit. 

The plaintiff's charge on a field was created on 98-4- 
1930. This was during the pendency of tbe rent 
respect of that field which was instituted on 11-2-193 . 
In a suit by the plaintiff to enforce the charge 
the defendant-landlord who had purchased the field m 
execution of tbe rent decree, it was contended that t 
charge was conseqncntly inoperative against the defen 
dent: 

Held, that tbe question of lis pendens did not si«- 
The defendant’s only right in the litigation was;®”;® 

the property brought to sale in satisfaction of a - 

charge which, as such, obtained priority over all o 
charges. The creation of a subsequent encumbrance 
not affect that right. The defendant etill get ^ 
His rights m the litigation were consequently not an«r 
ted and so S. 52 was not called into play. 

Annotation: — ('45-Com.) T. P. Act, S. 52, N. 


Cases referred'.— 

(’27) 14 A. I. R. 1927 Nag. 119 : 99 I. C. 445, A»- 

am V. Kanchedilal. ^ _ ,027 

(’37)1. L.R. (1937) Nag. 498: 24 A.I.B. 
lag. 376 : 176 1. C. 165, Ganba v. Ganpatsao. 

(’40) I. L. R. (1940) Nag. 522 : 27 A. I. B. 
lag. 97 : 187 I. C. 786, Bbikulal v. Bhaiyalal. 

(’41) I. L. R. (1941) Nag. 607 : 27 A. I. B- 
lag. 156 : 190 I. C. 641, Sitaram v. Knsbnarao. 

S. A. No. 267 of 1937, Decided on 11-4-1939, 

aiprasad V. Balaprasad. , _ .ftaeVaa. 

( 36) I, L. R. (1936) Nag. 138: 23 A. I. B. 1936 

48 : 164 I. C. 931, Sbankernath v. Babulal. 

(’40) 1. L. R. (1940) Mad. 599 : 27 A. L B. i 
>. C. 105 :1. L. B. (1940) Sat. P. C. 194 ; 0 ^ ^ 

22 : 188 1. C. 231 (P. C.), Secretary at Stale v. » 

5 K. L. B, 176 I 4 I. C. 795, J.6»tiaalh v. 

ibuba. 
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9. (’38) I. L. B. (1938} Nag. 206: 24 A. I. E 1937 

10, (87)1. L. R. 1937) A1. 880 : 24 A I R IW 

Si"gh®® ^ '■ “• '''■ Si"8h V W 

n. r42) I. L. R. (1942) All. 608 : 29 A. I. R. 1942 
P. C. 50 : I. L. R. (1942) Kar. P. C. 99 ; 69 I. A 99 ■ 

^jaL Ramohand v. Parbha 

^ = 5 3ar. 507 (P.C) 

1931 All. 62 : 130 
I. C, 489, Natbanlal y. Darga Das. 

14. ( 12) 39 CaL 627 : 39 1. A. 68 ; 14 I C 496 fP C \ 

Hassain Khan v. Ambika^P^id 

Jf. S Bobde and B. V. Ehare -for Appellant, 

M. Adhxkan and R. G. Sh\ras-tot Respondents. 

Judgment— This judgmont will govern First 
Appeal NO. 75 of 1940 and First Appeal no. 76 of 
1940. They turn on a construction of S 9 , C P 
Tenancy Act (Act i [ij of 1920 ). One is by the 
plaintiff and the other by the defendant. 

[ 2 ] One KftuUkabai was the absolute occu- 
pancy tenant of the fields in suit. They can be 
divided into two groups and it will be conve. 
Dient to speak of them as two fields. One. com. 
prising five K N 03 ., was known as the Bhonsla- 
wala field, and the other, comprising ki no 88 
was known as Bhivaeni. Both are situate in 

mouza Digras of which the defendant is the 
lambardar. 

I3J Kautikabai’s rent fell into arrears and so 

the defendant instituted civil suit No. 2 of 1930 

against her for the arrears. He obtained a decree 

^x. D-18) for 118. 565-4.6 on 4th August 1930. 

He applied for execution, and the c Form was 

sent to the Collector. On 6th October 1934 the 

^Hector ordered both sets of fields to be sold 
(Ex. D.16). 

[4] In the meanwhile, there were further 
arrears and so a second suit (civil suit No. 247 
of 1988) was launched on 30lh March 1933 . This 
resulted in a decree on 38th July 1933 (Ex. D.17) 
for Rs. 461-14.0. Here also, the c Form was sent 
to the Ullector, and on leth November 1934 the 
two executions were consolidated. The Collector 
ordered both sums to be included in one procla¬ 
mation and directed the fields to be sold for the 
combined amounts (Ex. P.l4). 

[6] One of the fields (Bhivseni) was sold on 
Iflth January 1935 and was purchased by the 
decree-holder (the defendant lambardar in this 

H confirmed in due course, and 

the defendant was placed in possession cn 2l8t 
May 1935. The other field (Bhonslawala) was 
sold on 12 th December 1935 and was also pureba. 
sed by the defendant. This sale was also confir. 
med and the defendant was placed in possession 
on S6th May 1986 . 

IC] Some years before the first rent suit was 
launched, namely in 1927, the plaintiff had filed 
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a suit for money (civil suit no. 16 of 1927 ) 
against Kautikabai and certain others with whom 
we are not concerned. The parties compromised, 
and the plaintiff was given a consent decree on 
23rd April 1930. This decree created a charge for 
Rs. 55,000 on the plaint fields and certain other 
property. The judgment in that suit is Ex. p.c 
It will be observed that the charge was created 
during the pendency of the first rent suit but 
before the sale and before the decree. 

[7] In execution the plaintiff brought the Bbon- 

slawala field to sale and purchased it himself ou 

28 th June 1937. When he tried to take possession 

he was resisted by the defendant who had alrea 

dy been placed in possession in execution of his 
owD decree?. 

f8] In the present suit the plaintiff seeks 
possession of the Bhonslawala field which he 
purchased and claims priority over the defen. 
dant. In the alternative, he claims the right to 
redeem the two fields by paying the defendant 
the price 0 his decrees etc., and on redemption 
he prays that he be placed in possession of 
Bhonslawala; and as regards the other field he 
claims the right to bring it to sale, free of’the 

defendants encumbrances, in satisfaction of the 
unsatisfied part of bis decree. 

[ 9 ] The question at issue is who is to got 
priority and to what extent. It arises because of 
Tenancy Act of 1920 . But before 
going into that it will be necessary to define the 
respective positions of the plaintiff and the defen 
dant qua holders of the right to redeem. Both 
have charges on the property. The defendant 
purchased the right to redeem the Bhonslawala 
field, which alone is in suit, on I 2 tb December 
1995. The plaintiff purchased on 28th June 1937 . 
Therefore, so far as the ownership of the field is 
concerned, the defendant gets priority, and for 
purposes of redemption he must be treated as 
owner of the equity of redemption. As regards 
the priority of their respective charges and the 
results which flow from that, that is governed by 
S. 9 which we will now have to e.xamine. 

[ 10 ] Section 9 provides: 

( 1 ) that the rent of the holding of anabsolule-occu- 

pancy tenant Bbali be a first charge thereon: and 

(2) that “notwithstanding anythini? containi'd in 
S. 100 T. P Act. 1882, and 0. XX^ofThedlT 
Civil P. C. 1908, such bolding shall be liable to sale fo^r 
ho satisfaction of such charge in execution of a dec ce 

II 

“to deposit in the Court -executing a decree for 

and directs that 

•Wh depo.it .W. be eredited in ealietaelion ol eneh 
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[n] The in'OvisioQ which makes the rent a 
first charge on the holding gives the landlord 
priority over other charge-holders and mortga¬ 
gees. It merely means that even though the 
landlord’s right to recover the rent may have 
arisen after a prior encumbrance the landlord 
shall be put in the same position as if it had 
occurred first. Therefoie, whatever the order of 
their respective titles to their charges, we must 
regard the defendant landlord as the first charge- 
holder in respect of the sums awarded to him 
under both his decrees, and look upon the plain- 
till' as a subsequent encumbrancer. Of course, 
actually the landlord’s charge accrues as soon as 
the rent is in arrears. Therefore, so far as the 
aiTcars prior to 1930 were concerned, the land- 
lord would be a first charge-holder anyway. 
r>ut that, in our opinion, is immaterial because 
whether the arrears are prior or subsequent the 
law gives the landlord precedeucc. So far the 
matter is simple. All that is necessary is to re- 
verse the order of their encumbrances where 
necessary. 

[ 12 ] Next follows a matter which raises 
complications. In the ordinary way, when a 
prior charge-holder seeks to enforce bis charge he 
has to join all subsequent encumbrancers to the 
action so as to give them an opportunity of re- 
deeming, and if they are not joined their rights 
are not affected. But owing to the special provi¬ 
sions of s. 9 the landlord need not join anyone 
but the tenant and he can still enforce bis 
charge, Subsequent encumbrancers, and those 
who are relegated to tbat-position because of the 
section, are given the right to free the holding 
under S. 9(3) depositing the amount of the decree 
in Court any time before the sale. But they need 
not be joined to the action and they need not be 
noticed. That raises the question whether this is 
their only chance of redemption. That is a ques¬ 
tion which has been debated many times in this 
Court, and a series of cases hold that it is not. 
With one exception they are all agreed that a 
subsequent suit for redemption lies. 

[13] We are in respectful agreement with the 
majority view. Section 9 enacts a special law, 
and though a speciaMaw overrides the general it 
only does so to the extent to which it expressly 
or by necessary implication changes the general 
law. This is particularly SO when the special 
law seeks to affect vested interests. Under s.9 (l) 
a prior charge bolder is relegated to the position 
of a subsequent encumbrancer. That is bad 
enough from his point of view, but if the inten¬ 
tion was to wipe away bis charge altogether be 
has a right to have that unequivocally expressed. 
In our judgment, that is not done by affording 
him the privilege of paying off the landlord’s 
charge under s. 9 (3) when he is not a party to 


the action. That merely softens the rigour of the 
blow inflicted by sub-s. (i). It does not take away 
his general right as a puisne encumbrancer. 

[14] It seems futile to us to relegate him to the 
position of puisne encumbrancer by sub s. (i) 
and then hold, without express legislation to that 
effect, that he is not to have any of the rights of 
a puisne encumbrancer. Moreover, that is not the 
way the legislature acts. In the allied legislation 
(C. P. Land Revenue Act of 1917) which was 
enacted only three years befor the present Act, 
there are similar provisions except for one not¬ 
able difference. Section 122, Land Revenue Act, 
makes the land revenue a first charge on the 
estate, mahal or land. But S. 138(l), unlike S. 9, 
C. P. Tenancy Act, provides that the purchaser 
at the auction will get the land free from all 
encumbrances. There must have been some 
reason for omitting this express provision in the 
later Act. In our opinion, the legislature would 
have made a similar provision in the 0. P. 
Tenancy Act if that had been its intention. We 
are accordingly in respectful agreement with the 
following cases which hold that the prior encum¬ 
brancer, though relegated to a secondary position 
by the section, is not wiped out altogether, and 
that he has a subsequent right of suit. Exactly 
what he can do in the subsequent suit, whether 
claim a right to redeem only, or to enforce his 
mortgage, is a matter we have yet to consider. 
The decisions to which we refer are A. I. B. 1927 
Nag. 119.’ I. L. B. (1937) Nag. 498,^ I. L. B. (IMO) 
.Nag. 522.® I. L. R. (1941) Nag. G07^ and S. A. No. 
287 of 1937.® The decision of Niyogi J. in 
(1936) Nag 13S,® which was quoted to the contrary, 

we will consider later. 

[15] Reliance was placed by the appellant on 
I. L. R. (1910) Mad. SQg’' at p. 616 where Iheir 
Lordships quoted Willes J. to the effect that. 

“Where the statute creates a liability not esishog 
common law, and gives also a particular remey 

enforcioc it_With respect to that 

always been held, that the party must adopt the ion» 
of remedy given by the statute." 

He also relied on 5 N. L. E. 176.® 

[16] In our opinion that principle does no 

apply. The rights and liabilities of a charge- 
holder aie not new. They are defined and dea 
with under the ordinary law. All that S. 9 does 
is to alter the order of the charges where neces¬ 
sary and give the landlord a special pttvileg t 
namely the right to enforce his charge 
joining either subsequent encumbrancers or thos 
who are relegated to that position; and the e e 
of sub- 3 . (3) is to prevent these other charge¬ 
holders from questioning either the , 

the arrears of rent or their extent. As rega 
that, they are bound by the decree. 

[17] The object of the Legislature was to p 
vide the landlord with a simple and enec 
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remedy when big rent is not paid. He holds the 
Bupenor right and is not concerned with mort¬ 
gagees of the lesser interests, namely, the in- 
terests of the tenant. It wag considered undesirable 
that these holders of lesser interests should be 
permitted to intervene and challenge his rights 
and complicate a simple rent suit by the intro- 
duotion of extraneous matters in which the land- 
lord was not interested. But except for this, there 
13 here no creation of new rights and remedies 
under the general law. Landlords are not new 
nor are tenants; nor are chargeholders unknowrJ 
to the general law. On the contrary, their rights 
are well defined. The rule enunciated hy their 
Lordships does not apply in such cases. On the 
contrary, the rule to be applied here is the one 
which directs Courts to respect vested rights and 
ri^gbts given by the general law and to permit 
them to be varied only to the extent expressly 
empowered by the special law or empowered by 
necessary implication. 

[ 18 ] In out opinion, the position is this. The 

landlord is given a charge on the bolding for bis 
rent. -The charge is not on the fee gimpfe in the 
land but on the tenancy rights. That charge is 
made a first charge, and accordingly all prior 
encumbrancers are postponed to him. But they 
are no more than postponed. They are not wiped 
out altogether. ‘ 

[19] Next, it is clear to ug that what the land- 
lord sells at the auction is the tenant s interests 
m the holding and not his (the landlord’s) fee 
Eimple in the land. Accordingly, a stranger-aiic. 
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agreement of subrogation in writing registered entitled 

S 92 T mortgagee under 

S. J2, 1. P. Act as amended bj Act 20 [XX] of 1929 

The answer was no. 

[ 21 ] Now, the position posed there is, in our 
opinion, almost exactly the position here when 
there is a stranger-purchaser. It is true no pai 6 
of the purchase price is left in tiio purchaser’s 

hand?; the prior encumbrance is automatically 

discharged, but that makes the matter worse for 
the purchaser, and in any case, that position was 
dealt with in the argument at p. 219 . The Full 
Bench point out that in such a case the only 
way m which the purchaser can get subrogation 
13 ( 1 ) by first acquiring the prior mortf-ageo’s 
rights and then the mortgagor’s, or ( 2 ) by lend. 
iDg money to the mortgagor to pay off the prior 
mortgagee and obtaining from the mortga-^or an 
agreement in writing registered under s.92 T P 
Act. These rights are now regulated by statute’ 
and. m our opinion, it is no longer open to us to 
apply equitable principles which have not been 
embodied in tbe Transfer of Property Act. As 

bulaiman C. J. said m i. L. ii ( 19 :^ 7 ) all. 88 O'" 
at^p. 892: 

The entire law ii now coniiiinod in S* 91 and 'lo 

and also 9-j and 101 of ibe new Act.” ^ 

[22] A Division Bench of this Court took the 
same view when construing s 9 , C. P. Tenancy 
Act : sec I. L. R. ( 1941 ) Nog. 

Re erence may also be made to the observations 
of ^>6 Privy Council where, dealing with 8. GO, 

1. P. Act, they eay that questions of redemption 
are governed and delimited by the Act • 


Jsrirrrii‘‘ft :s 


lord 8 superior rights. In tbe circumstances, it is 
not easy to see bow a stranger-purchaser can be 
said to step into the landlord’s shoes and acquire 
hi3 charge. It is impossible to hold that there is, 
or can be, any subrogation in a case like this. It 

stranger, purchaser steps 
mto the tenants shoes and not tbe landlord’s. 

S b,?t 11 “ purebaies a complication 

fbo tdto 

the landlord-purcbaser’s position. 

°° subiogation when a 
^ encumbrancer is 
r ^ fiecondary position, then we have 

pd fioLf purchasing an encumber- 

nrirn (n f of the purchase 

'IT ■ ■ ^^I’sfaction of a prior encumbrance. 
Ih s 18 considered at length by the Foil Bench 

. L. R. (1988) Nag, 206.® The question posed 

there was (p. 216): ^ 

of til ^ "hoia is left part 

of the con ideraiioD of tbe sale in bis favour for paying 

ofl » mortgage but in whose favour there Is do expresf 


nion, to (he allied question of subrogation. 

[23] The Allahabad Full Bench say at p. 895 

tOftt I 

•’IMbe vendee .... has taken (he properly and 
undertakes as part of (he sale consideration. m 
d Jcbarge a p.^ior debt, be is making tbe pnyment’ oJt 
of the rnoney which really belongs to his transferor 
and IS not raying money which belongs to him bim- 

[2J] The Nagpur Full Bench takes the same 
view at p. 218 . But at p. 219 a distinction is 
drawn between a strauger-purchaser and one 
who falls within S. 91, T. P. Act: 

"Different considerations apply whore D, (the nm- 
ebaser) is a subsequent mortgagee or other 

falling within S. 91. T.P. Act or a transferee in dr" 

What these considerations are (he Full Bpnph 

therefore, to 

examine tbe local decisions under s. 9 , 

[25] In A I.‘B.I927 Nag,ii9J KinkhedeA.J C 
considered that tbe auction-purchaser has a dual 

capacity. In one he steps into the shoes of the 
holder of the first charge and in the other he is a 
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purcbaser of tho equity of redemption. Ho ac- 
cordinf^ly Las the option of redeeming as owner 
or of falling back on bis first charge and enforc- 
ing it. 

(2G] This case was decided in 1927 before the 
Transfer of Property Act was amended by Act 
20 of 1029. Unfortunately no facts are set out in 
the report so we do not know whether the learned 
A.J. C.,wa3 dealing with a stranger-auction- 
purchaser or the landlord. If he was dealing 
with a stranger, then, for the reasons we have 
already given, we do not think the law laid 
down there holds good after the amendment. 
But if he is referring to the landlord then diffe. 
rent considerations apply. 

[27] Niyogi J. considered the matter in i. L. 
R. (1930) Nag. 138.® Id this case one S purchased 
the holding from the ahsolute-occupancy tenant 
in 19-20 in execution of a simple money decree, 
but never got physical possession. Shortly before 
the purchase, namely in 1919, and again after the 
purchase, in 19-23, the landlord instituted two 
suits against the tenant for arrears of rent. He 
obtained two decrees, which were consolidated, 
and at the auction the bolding was purchased by 
one H in the year 1925. In 1930 H sold the hold, 
ing to the landlord at least that is how the 
transaction is described though of course there 
could be no sale in such a case. It would be a 
surrender. Thereupon S sued B and the landlord 
for possession. That suit was dismissed. There- 
upon s filed the suit with which Niyogi J. was 
concerned for redemption. He claimed the right 
to pay off the rent decrees and to get possession. 
Niyogi J. held be could not redeem. He held that* 
S's only remedy was to pay off landlord’s first 
charge under S. 9 (3), C. P. Tenancy Act, in the 
execution proceedings {see p. uo), and that once 
the holding was sold s's right of redemption dis- 
appeared. 

[ 28 ] It is to be observed that S, in that case, 
was not a chargeholder. At no time bad he any 
charge on the land. He was in the simple posi¬ 
tion of purchaser of the bolding. As there were 
arrears of rent extant upon the land at the time 
of his purchase it was his duty to pay them. He 
did not pay them, therefore he was in no better 
position than the tenant himself. As the tenant 
could not have redeemed after the sale H, who 
stood in the tenant’s shoes, could not do so 
either. Whether the case was rightly decided or 
not we need not say, but it is to be distinguished 
from a case like the present where the person in 
E’s position has a charge upon the land and 
acquires the bolding in satisfaction of his own 
charge. Grille J. (as be then was) distinguished 
Niyogi J’s decision on this ground in S. A. No. 287 
of 1937® and he pointed out that Niyogi J. did not 
dissent from Kinkhede A. J. C’s view but distin¬ 


guished it saying that that case "bears no analogy 
to the present case.” 

[29] In I. L. B. (1937) Nag. 498^ Gruer J. deal- 
ing with a stranger-auction-purchaser at the 
landlord's auction, held that be was in no better 
position than an auction-purchaser who buys in 
execution of a simple money decree. If the 
estate is encumbered at the time of bis purchase 
he takes it subject to those encumbrances. But, 
curiously enough, a decree for redemption was 
passed and the stranger-auction-purchaser was 
allowed to claim the money be had paid at the 
landlord’s auction sale, (p. 502). We gather this 
means the purchase price and not merely the 
amount of the rent decree. But whichever it is 
wo find it difficult to reconcile this with the 
finding that the stranger-purchaser is in no 
better position than an auction purchaser, who 
buys in execution of a simple money decree. A 
purchaser at an auction ge^ no better title than 
bis judgment-debtor, and mortgagees who were 
not parties to the suit are not affected by it; 
see Mulla's Civil Procedure Code, Edn.ll pp.266 
and 906; also 18 cal. 164’* at pp. 164,179. Such a 
purchaser stands in the shoes of the owner and 
like any other owner of the right to redeem he 
must either discharge the encumbrances on the 
property or have his property sold. He cannot 
use a prior encumbrance as a shield unless he 
has a right of subrogation or comes in under 
S. 101, T. P. Act. A person who purchases in 
execution of a simple money decree has no such 
right. Accordingly, we find it difficult to rewncile 
Gruer J.’s conclusions with the decree which he 
passed. 

[30] The next decision in order of tims la 
Grille J.'s decision in S. A. No. 287 of 1937. In 
bis case the landlord himself purchased. A prior 
mortgagee had, however, obtained a decree for 
foreclosure shortly before and entered into po^ 
session. Accordingly, the landlord purchaser sue 
for possession. Grille J. held that he was in the 
same position as stranger-purchaser. He purchas¬ 
ed subject to the mortgage and accordingly wa® 
not entitled to posseaeion. His duty was to r^ 
deem the mortgage. This is a question we she 
have to consider later. 

[31] Next follows a decision of Pollock and Big 
by JJ. in I. L. R. (1940) Nag. 622 .*.Th 6 y 
cerned with stranger-auction purchasers. Thesni 

was by mortgagees to enforce their i 

was held that the suit was competent and t 
the stranger-purchasers must redeem. But itjf 
also held that if they redeemed they 
given credit for Rs. 107 3-9, the amount of 
rent decree. This was done because the lo 
Court had so ordered and that part of the dec 
was not appealed against. Pollock J. observe 
p. 624. "I express no opinion on the oorreotn 
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of that decision.” We have already dealt with 
this and doubt whether the first Court’s decree 
was legally substainable to that extent. The 
High Court’s position is of course understanda. 
able. There was no appeal against that part of 
the decree and so the High Court could not have 
interfered. But the first Court neither permitted 
subrogation nor treated the purchasers as mork. 
gagora pure and simple. If there was subrogation 
it would have been the duty of the plaintiffs 
mortgagees to redeem the purchasers. But that 
was not the decree. The mortgagees were 
permitted to enforce their mortgage and the 
puTChassrs were told to redeem. The purchasers 
were to be given credit for the Rs. 107.3-9 only 
if they redeemed. Otherwise, we gather the pro. 
petty was to be put to sale, and there was no 
direction to the effect that this sum should be 
refunded to them out of the sale proceeds. Even 
such a direction would, in our opinion, have 
been wrong. As we have said, the matter is now 
regulated by statute, and there is no room for 
the application of some vague and hitherto 
unknown equity. 

[32] The last case is i. l. r. (i9il) Nag. 607 .* 
There a subsequent mortgagee paid the landlord 
the arrears of reut due on the holding without 
the intervention of Court. When the prior 
mortgagee sued on this mortgage the subsequent 
mortgagee claimed priority to the extent of the 
landlord’s first charge. He contended that he 
stepped into the landlord’s shoes and became a 
holder of the landlord’s first charge the moment 
he paid the arrears of rent in order to save the 
holding from sale. It was held that the charge 
was extinguished the moment the rent was paid 
and so the subsequent mortgagee could not get 
priority. 

[38] This analysis of the case law reveals that 
the only case which dealt with the rights of a 
landlord.purchaser was Grille, J’a decision in 
B. A. No. 287 of 1937.® He held that the laud, 
lord was in no bettor position than a stranger, 
purchaser. This is the position we have to 
ooDsider. 

f34] Now, the Division Bench in i. L. R. {i 94 i) 
Nag. 607* at pp. 611 ,612 say that B. 9, C. P. 
Tenancy Act, confers no right of subrogation. 
Therefore, if subrogation is sought, the matter 
must be brought within S. 92, T. P. Act. We 
^ve already said that we agree with this view 
because the matter is now governed by statute. 

[86] Section 92 lays down two conditions. 
First, the person claiming the right must be ose 
of the persons referred to in b. 91 , and second, 
he must have redeemed property subject to a 
mortgage (which will also Include a charge 
ibecause of s. lOO). Now, the landlord has a 
ksharge upon the property and so falls within the 

1948 N/41 & 42 


class mentioned in cl. (a) of S. 91, but when he 
brings the property to sale be does not, in our 
opinion, redeem that charge. A stranger who 
purchases at the auction does not redeem the 
charge, nor is he a person “interested." He pays 
the full price and buys free of that particular 
encumbrance. What happens to hia purchase 
money is no concern of bis unless ho takes the 
precaution of obtaining a right of subrogation by 
writing registered under the second part of s. 92 . 
We have already dealt with this, In the same 
way we do not see how the landlord can be said 
to be redeeming bis own charge when he 
purchases instead of a stranger. Ho does not 
redeem it but extinguishes it by the sale. Ac. 
cordingly, we are of opinion that he does not 
come in under s. 92. 

[86] That leaves S. 101 which deals with 
merger. Here the conditions are these. The sec¬ 
tion starts by saying, 

“Any.person having a charge upon immove¬ 
able property.may purchase or otherwise 

acquire the rights in the property of the mortgagor” 
(which as the context shows will include a charge¬ 
holder). 

Now, tie landlord is, in our opinion, such a 
person. He has a charge upon the property and 
he either purchases or "otherwise acquires” the 
property at the auction. Therefore, he comes, 
within this portion of the section. The section 
continues, 

“Without thereby causing the.charge to be 

merged as between himself and any subsequent mort¬ 
gagee .and no euch subsequent mortgagee. 

shall be entitled to foreclose or sell such property 
without redeeming the prior.charge.” 

[37] In our opinion when the landlord pur. 
chases at bis own auction s. lOl comes into play 
and be is entitled to setup hia own charge. The 
position ia otherwise when a stranger purchases. 

To that extent we, with the utmost respect 
dissent from Grille J's decision in 8 . A. no. 287 
of 1987.® The plaintiff must accordingly redeemi 
the landlord’s charge before ho can enforce his' 
own mortgage. 

[38] The next question we have to determine 
is the extent of that charge. The matter is com- 
plicated because the plaintiff is only interested iu 
the Bbonelawala field while the landlord’s decrees 
in bis rent suit covered two fields—Bhonslawala 
as well as Bhivseni. Now, the defendant landlord i 
is not only the bolder of the first charge because 
there has been no merger, but be is also a 
purchaser of the property. That results in split.) 
ting up of the charge. Had there been only one 
field in dispute the defendant would have been 
entitled to Rs. 1027-2-6 which ia Rs. 565-4 6 plus 
Rs. 461.14-0, the amount of the two decrees we 
have mentioned at the outset of our judgment. 

He would also have been entitled to have added 
to this the amount of four other decrees with 
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which we shall deal later. But as the charge is, 
in our judgment, split by reason of the defendant 
being the owner of the right to redeem as well as a 
chargeholder, the defendant will be paid so much 
of the total of the six decrees which he has 
obtained as is proportionately assignable to the 
Bhonslawnla held. On this payment being made 
the plaintiff will be entitled to enforce his mort¬ 
gage against the defendant in the usual way, 
(and if the defendant does not pay up the field 
|will be sold. 

[39] We direct a splitting up of the first charge 
for this reason. The original owner of the pro¬ 
perty, Mt. Kautikabai, the tenant, has disap. 
peared and the defendant stands in her shoes. 
If the defendant were to be paid the whole of the 
Tis. l027.2-() then the plaintiff would stand in the 
position of an assignee of tbs first charge. He 
would not, by reason of this payment, become 
owner of the right to redeem. Before he could 
reach that position it would be necessary for him 
to enforce this first charge. But such enforce- 
nient has to be against somebody and that some¬ 
body is the owner of the right to redeem or 
whoever stands in bis shoes; and it is axiomatic 
that the owner of the right to redeem can redeem, 

[39al Now, the original owner of the property 
has disappeared, and the defendant stands in her 
shoes. Therefore, the only person who can now 
redeem is the defendant. But it would be 
absurd to bold that bo can redeem the whole 
property because then a vicious circle would be 
created and there would be no end to the action. 
Plaintiff 1 would redeem the entire first charge 
and step into the defendant’s shoes. Next the 
defendant, as owner of the right to redeem, 
would re-redeem the plaintiff and we would be 
where we were before with the plaintiff seeking 
to enforce his charge against the Bhonslawala 
field and the defendant out of pocket to the ex¬ 
tent of the first charge which he has redeemed. 

[40] In our opinion, the true position is this. 
The plaintiff is proceeding against a particular 
field. He cannot in this suit travel beyond that 
and obtain other property to which he has no 
title. The defendant, on the other band, is entit¬ 
led to use his prior charge as a shield against the 
;plaintiff’s attack on the field in dispute in this 
case. But as regards the other field, the defen. 
daot is the owner of it. He has purchased it and 
jthere is now no encumbrance on it. The plain- 
|tiff cannot be permitted to proceed againsfit in 
,tbis suit because this suit is confined to the 
Bhonslawala field. Therefore, so far as the prior 
charge which relates to both fields is concerned, 
the defendant is in the position of a chargeholder 
who has acquired an indefeasible right as owner 
to a portion of the charged property, namely, 
Itbe Bbivseni field. This attracts the provisions 


A. I. B. 

of S. 60. T. P. Act, and results in a splitting upl 
of the charge, and that results in piecemeal re.' 
demption. 

[41] A question of Us pendens was raised. 
The plaintiff's charge was created on 23-4-1930. 
This was during the pendency of the first rent 
suit (civil Suit No. 2 of 1930) which was consti- 
tuted on 11-2-1930. It was contended that the 
charge was consequently inoperative against the 
defendant. 

[42] We do not think any question of Us. 
pendens arises Section 52, T. P. Act, does not 
prohibit a transfer of property during the pen¬ 
dency of a litigation. All it says is that 8ucb< 
transfer shall not affect the right of any party to 
the suit. The defendant’s only right in the liti¬ 
gation was to have the property brought to salej 
in satisfaction of a first charge which, as such,; 
obtained priority over all other charges. The; 
creation of a subsequent encumbrance did not 
affect that right, The defendant still got priority. 
His rights in the litigation were consequently 
not affected and so S- 52 was not called into 
play. 

[43] It was next argued that the defendant 
purchased the equity of redemption without 
notice of the plaintiff’s charge and so it does not 
bind him. This is material only in so far as it 
affects the defendant’s title as owner and not as 
a chargeholder. If be wants to rely on bis rights 
as owner then he must show, not only that be 
bad no notice of tbe prior charge but also that 
with due diligence he could not have known. 
The plaintiff's charge-decree was registered onl 
21-8-1930 and this operates as notice. Sw 62' 
ALL. 985^* at p. 990 and the observations of the 
Privy Council in 39 cal. 527** at p. 556 where 
their Lordships say : 

“If Gajadhur Mabto bad taken tbe oedinary precau* 

tiOQ of inspecting tbe register.before be took 

bis mortgage.be would have found that tho 

“(property)'’ bad been charged.It is to be pre¬ 

sumed that Gajadbur Mabto took tbe ordinary pr^' 
cautions before partinglwith big money, which a prudent 
intending mortgagee would take.” 

This contention has no force. 

[44] A question was raised regarding tbe de* 

fendant’s right of pre emption under the Tenancy 
Law, but we are not concerned with that in this 
suit and say nothing about it beyond setting 
the fact that the defendant raised the point 
fore us in order, as he says, to safeguard his 
right hereafter and to show that he bod 
abandoned it. _ 

[45] A question of improvements also arises. 
The defendant claimed Bs. 860 - 0-0 for this under 
S. 51. T. P. Act. The lower Court holds that he 
spent Es. 700 but has omitted to include this 
the decree. This figure was not challenged 

it was urged that the profits of tbe field shoola 
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be deducted. Ik was argued that if the defen- 
daot wants to occupy the position of a charge¬ 
holder and claim to be redeemed then he musk 
account for the profits. 

[46] We do not think this is right. The defen¬ 
dant is not primarily a chargeholder. He is the 
owner of the property. The plaintiff has only a 
charge on it and had no right to possession. 
Therefore, the owner-defendant could do what 
he liked with the profits. The question of the 
prior charge only arises because of the statutory 
protection which S. 101, T. P. Act, gives. In 
order to protect bis interests, which have prio- 
rity over the plaintiff’s, the defendant can use 
his prior encumbrance as a shield and demand 
that he be reimbursed for what he paid towards 
redemption of this field. That, however, is a 
right given to the defendant. It is a special pri. 
vilege conferred on him alone and does not 
impair bis position otherwise as owner of the 
right to redeem. The plaintiff gets no extra 
rights because of this, therefore, as he was cot 
entitled to possession under his charge decree, no 
question of accounting for profits arises. The 
defendant will accordingly be allowed Rs. 700 
for the improvements he has made. 

[ 47 ] The result then is this. The defendant 
has six decrees for arrears of his rent in his 
favour. They areas follows: Exhibit D.13in 
civil Suit NO. 2 of 1930 for Rs. 565-4-6. Ex. 0-17 
in civil Suit no. 247 of 1933 for Rs. 461.14-0, ex. 
D.19 in Civil Suit No. 485 of 1933 forRs. 259.11-6, 
Ex. D.21 in Civil Suit No. 556 of 1933 for Rs. 
16.14-0, Ex. D.22 in Civil Suit NO. 616 of 1935 for 
Rs. 21-12-6, Ex. D-23 in Civil Suit No. 434 of 
1986 for Rs. 123 8.9. Total Rs. 1.448-1 3. 

[48] The lower Court has only taken the first 
three into account. It is admitted on behalf of 
the plaintiff that be will also have to pay the 
amount of the other three. But the lower Court 
has not made any apportionment between the 
Bbonslawala field and the Bhivseni field on 
the one hand, and the occupancy and absolute 
occupancy fields in each decree on other. The 
defendant’s charge is against the absolute occu- 
pancy fields only, so that will have to be separa¬ 
ted, Both these errors wiM be corrected, as also 
the omission to allow the defendant credit for 
the Re. 700 spent on improvements, 

[49] The lower Court has passed a decree for 
redemption treating the plaintiff as the owner of 
the right to redeem. As we have pointed out, 
that is not correct. The defendant was the first 
to purchase that right. The existence of a mort¬ 
gage or charge does not prevent the mortgagor 
from selling or otherwise transferring bis right 
of redemption. Accordingly, the first to purchase 
the equity steps into the owner’s shoes. Once 
the equity is sold it cannot be sold over again, 


and the second purchaser gets no title to it. The 
plaintiff is, therefore, no more than a charge- 
bolder, and all be can do is to enforce his charge. 
In doing so the defendant, as owner of the 
equity, has the right to redeem. 

[50] It will DOW be ascertained how much 
out of the R3. 1448.1-3 which appertains to 
the two absolute occupancy fields is apportion- 
able to the Bbonslawala field. If the parties can 
agree on a figure, that will be accepted. If not, 
that will have to be determined. The decree will 
then direct that the plaintiff do pay to the de¬ 
fendant that sum plus a further Rs. 700 within 6 
months. No interest will be awarded on either 
of these suras because the defendant has been in 
possession for four years, and in so far as he is 
setting up bis rights as a chargeholder he miufc 
be taken to have appropriated the profits towards 
the interest. If this sum is not paid within the 
time mentioned, or such further time as may bo 
allowed, the plaintiff's suit will stand dismissed 
with costs in the lower Court and here. 

[ 61 ] If the money is paid as above then the 
decree will proceed along the lines of an ordi. 
nary decree for sale on a mortgage except that 
tho date fixed for payment will be nine months 
hence instead of the usual six. That will give the 
defendant three months from the date of receipt 
of his money to exercise bis own right of re. 
demptiOD. 

[52] As regards the price which the defendant 
must pay to the plaintiff, that will be such part 

of the/Rs. 65,000 plus interest {but not costs of 
the plaintiff's charge decree dated 23rd April 
1930 in Civil Suit No. IG of 1927) as will be pro. 
portionately assignable to the field in suit. Here 
also, as in the defendant’s case, the plaintiff’s 
charge is split up because the plaiotiff, like the 
defendant, has purchased a part of the charged 
property. Here also, if the parties can agree on 
a figure it will be accepted, otherwise it will 
have to be determined. 

[63] The suit has not been framed as one on 
a mortgage or charge. But as the plaintiff has 
asked for possession outright, which is the higher 
right, and as be has set out most of the material 
facts in the plaint, and in view of the uncer¬ 
tainty about the law, w’e think it proper to 
mould the claim as above. 

f5ll The plaintiff asks in the appeal that he 
be given possession unconditionally and without 
being asked to pay the defendant any sum. He 
fails in this, and if technicalities were pushed to 
their utmost be would fail altogether because his 
proper course was to sue on his charge and 
afford the defendant an opportunity of redemp. 
tion after redemption of the defendant’s prior 
charge. Accordingly, he will pay the defendant 
the costs of this appeal. The costs in the first 
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Court will follow the usual course in a mortgage 
SLFit for sale. 

[ 55 ] As regards the defendant’s costs in his 
appeal, Ho has appealed against the decree 
granting possession to the plaintiff and has con¬ 
tended in the lOth ground of appeal that the 
plaintiff ie not entitled to possession even on 
redemption. This contention we have upheld to 
this extent. The jilaintiff must first redeem the 
defendant’s first charge. When be has done 
that the defendant, as owner of the right to 
redeem, will be at liberty to redeem the plaintiff. 
As between the plaintiff and the defendant, the 
defendant is the owner of the property because 
he purchased it first. Accordingly, he is the one 
entitled to keep it if he is prepared to redeem 
the plaintiff's charge on it. The plaintiff’s remedy 
accordingly is not possession but sale as on a 
mortgage if his (the plaintiff’s) charge is not 
redeemed. 

[5G] The defendant accordingly succeeds on 
this upto a point. But as he has nowhere offered 
to pay off the plaintiff’s charge and redeem him 
he does not succeed to the full extent on that 
point, On the other point he has asked that the 
figure of Rs. 2040-8 0 which the lower (jourt fixed 
as the price of redemption, that is to say, the 
figure which the plaintiff was ordered to pay the 
defendant for redemption of the defendant’s first 
charge, be increased by Rs. 2100. We have dealt 
with this in para, 55 of the judgment. Since 
writing the above the parties have agreed that 
Es.-l,876.15-0 out of the Rs. 1448 1-3 is appor- 
tionable to the Bbonslawala field. Therefore, as 
held in para. 65 the plaintiff will pay to the de¬ 
fendant RS. 2075.15-0 {being Rs. 1875-15 0 plus 
Es. 700) within six months. This means that the 
defendant has failed regarding the bulk of the 
Es. 2100 by which he desires the decree to be 
enhanced. We think it right, therefore, that each 
party bear its own costs in the defendant's 
appeal, that is First Appeal No, 76 of 1940 . 

[ 57 ] The parties are not able to agree about 
the apportionment dealt with in para. 57 , (pars. 
60 of report). It will, therefore, be necessary for 
us to collect data on which the apportionment 
can be made. Counsel on both sides agree that 
the valuation of the properties be made in the 
year 1930 because, as we are dealing with a pro¬ 
portion the exact year of valuation will not 
make much difference, the various items of pro¬ 
perty will increase or decrease in value propor¬ 
tionately and so their relative values will not be 
affected. In view of this, the lower Court will 
try, and determine, the following issues, after 
taking evidence and hearing the parties. 

( 1 ) What was the price of the Bbonslawala 
field in the year 1930 ? 

( 2 ) What was the price in 1930 of the remain¬ 


ing properties (after excluding the Bbonslawala 
field) covered by the plaintiff’s charge decree 
dated 23-4-1930 in civil Suit NO. 16 of 1927? 

[58] The findings and records to be returned 
within three months. Objections to be filed within 
a fortnight of the receipt of the findings in this 
Court. 

s.c. Order accordingly. 

A. I. R. (35) 1948 Nagpur 324 [C. N. 110,] 

Pollock and Padhye JJ. 

Trimbak Raoji and another — Plaintiffs- 
Appellants v. Lonkaran and others — Defen¬ 
dants — Respondents. 

Lsttere Patent Appeal No. 9 of 1944, Decided on 29* 
12-1947, from appellate decree of Furanik J., in S. A. 
No. 226 of 1940, D/- 25-8-1944. 

(a) Hindu law—Joint family—Suit against—Parties 
—Suit for foreclosure against manager — Minor 
member not made party — Manager can represent 
him — Decree is binding on him unless prejudice 
is shown — Civil P. C. (1908), 0. 34, R. 1. 

Though a member of a joint Hindu family may not 
actually be a party to a suit for foreclosure be can be 
eSectively represented by tbe manager and the family 
as a whole can be bound by a decree passed in such a 
litigation. This may be so even if the mortgagee may 
have no notice of tbe interest of tbe member not implead, 
cd in the suit. A member of a joint family olaimiog red* 
emptioQ of a mortgage in spite of a decree extiognUhing 
the mortgage must prove that be was prejudiced as to 
tbe light of redemption because he was not effectively 
represented in tbe mortgage suit: 1 A. I. B. 1914 P. 0. 
136; 2 C. P. L. R. 221 and 8 N. L. R. 136, i?«l. on.l 
7 A. 1. R. 1920 P. C. 1 , Disting. H 

Annotation: ('44 Com.) Civil P. C.,0.34, B. 1,N.12, 

(b) Hindu law — Joint family—Manager—Minor 
can be manager—Guardians and Wards Act (1890), 
S. 21. 

There is nothing in tbe Hindu law which absolutely 
forbids a minor though a senior member of a joint 
Hindu family from occupying tbe status of a managing 
member of the joint Hindu family, patlioularly when 
such a senior member has a capable guardian to repre¬ 
sent him. A minor in order to be a managing member 
need not be of an age capable of having a wife and a 
son: 4 A. I. R. 1917 Mad. 612, Dissent.; 8 N. L.R. 136. 
Bel on. (Para 10] 

Annotation ; ('46-MaD.) Guardians & Wards Act, 
S. 21 N. 1. 

(c) Hindu law—Joint family—Manager—Repre¬ 
sentation—Fact that he was sued in representative 
capacity need not be mentioned -Civil P. C. (1908), 
0. 7, R.5. 

In a suit against the manager, it is not necessary, 10 
ordOFito bind the minor members who were not implead¬ 
ed as defendants, by tbe decree, that the capacity ^ 
which tbe manager is being sued, should be specific^ 
mentioned in tbe plaint and pleadings. It is sufficient 
if tbe person sued has a representative capacity aBU 
this fact should be established by independent evidence: 
34 All. 296, Disting.-, 14 A. 1. E. 1927 P. C. 66; 
and 22 A, I. R. 1935 Nag. 14, Bel. on. 

Annotation : (’44-Com.) Civil P. C., S. 50 N. !*•» 
0.1, R. 8 N. 17 ; 0. 7 R. 6, N. 1. 

Cases referred . 

1. (’12) 8 N. L. B. 136 :171. C. 141, Bajirao v. 0^ 
Singh. 


1948 

2. (’14) 36 All. 983 : 1 A.I.R. 1914 P. C. 13G : 411. A. 
216 ; 24 I. C. 604 (P.C.), Slieo Shankar 1km v. Mt. 
Jaddo KuQwar. 

3. (’20) 47 Cal. 924 : 7 A. I. R. 1920 P. C. 1 : 47 I. A. 
9l; 66 I. C. 274 (P.C.), Ganpat Lai v, Bindbasiul 

4. (’16) 39 Mad. 608 : 4 A. I. R. 1917 Mad. 612 : 33 
I. C. 894, Mohideen Ibrahim Nacbi y. Ibrahim Sahib. 

5. (’89) 2 C. P. L. R. 221, Gopal Rao y. Gungay of 
Monza Imloi. 

6 . (’12) 34 All. 296 : 39 I. A. 109 : 14 I. C. 629 (P.C.), 
Balwant Singh y. R. Clancy. 

7. (’27) 51 Bom. 450 : 14 A. I. R. 1927 P. C. 56 : 54 
I. A. 122 1 1011. C. 44 (P.C.), Lingangowda v. Basan* 
gowda. 

8. (’35) 31 N. L. R. 352 : 22 A. I. R. 1935 Nag. 14 : 
154 I. C. 333, Madbodas v. Gangabai. 

Dr. D. W. Eaihaley—loT Appellants. 

7. S, Tambe —for Respondents. 

Judgment. — Sonba, who was the owner of 
field No. 120 and two other fields at Dbaman- 
gaon, mortgaged them on 6 6-1884, (Ex. B.2i) in 
favour of Gbamji Marwadi. Of tbe mortgaged 
fields, field no. 120 was purchased subsequently 
on 18-4.1900, (Ex. p-ie) by Raoji. Eaoji died on 
18-9-1908, leaving two minor sons Trimbak and 
Gangadbar as his heirs; the younger (Gangadhar), 
who was born on 6.4-1906, died on 18.9-1937, 
leaving behind a widow Susbila who, according 
to tbe law in force on 18.9-1937, represented her 
husband's share in tbe joint family property for 
her life. 

% 

[2] The mortgage, dated 5.6-1884, was tbe 
basis of Civil Suit No. 138 of 1910 instituted by 
tbe mortgagee against Trimbak treating him as 
tbe sole representative of Raoji. Gangadbar was 
not impleaded as a defendant as bis existence 
was not probably known to tbe mortgagee. 
Sfaimbak was, to begin with, wrongly shown as 
major but was subsequently shown as a minor 
aged 10 years and was represented in the suit 
by bis paternal uncle, Daji as bis guardian. 
This suit was contested but it ended in a pre. 
liminary decree passed on 80-3.1912. The appeal 
preferred against it was dismissed, and ultimately 
tbe decree was made final on 19.4-1913 and the 
mortgagee took possession of tbe mortgaged por- 
perty on 27.6-1918. 

[ 2 a] Out of tbe three mortgaged fields the 
persons who were in possession of the other two, 
0 . other than no. 120 , which was in tbe posses. 
Sion of Trimbak, pleaded paramount title and 
were discharged from tbe mortgage suit. After 
obtaining a final decree for foreclosure, tbe 
mortgagee no doubt took possession of those two 
fields but tbe persona in possession applied 
under o. 21 , B. loo. Civil P. C.. and obtained 
poBseseion thereof. The mortgagee submitted to 
dispossession and tbe mortgage security was 
reduced, tbe mortgage being enforced against 
field NO. 120 alone. 
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[3] On tbe death of Gangadbar on 18-9.1937, 
the present suit for possession of field No. 12Q 
on redemption of the mortgage dated 5 - 6 - 1884 , 
and for surplus profits was instituted on 2-12-1937 
by Trimbak and Susbila, tbe widow of Ganga. 
dhar. The redemption of the mortgage was 
claimed mainly on tbe ground that Trimbak, 
though impleaded in tbe mortgage suit, was not 
properly represented as his mother, who was the 
natural guardian, was not shown as his guardian 
and one Daji, who was fraudulently shown as 
guardian, did not make any defence and guard 
bis interests. The other brother, Gangadbar, 
was not impleaded in this suit. The plaintiffs 
further pleaded that the mortgage was split up 
and from the profits of field No. 120 the mort¬ 
gagee who was in possession had received much 
more than i/3rd of the amount due on the 
mortgage and they therefore claimed tbe return 
of the surplus. 

[4] Tbe suit was dismissed throughout, by the 
first Court, by tbe lower appellate Court and by 
this Court In second appeal. All the Courts held 
that Trimbak was duly represented by the 
guardian Daji who represented tbe minor pro. 
perly and efficiently and Gangadbar was also 
properly represented by Trimbak and the 
guardian Daji, Trimbak being in the position 
of a managing member of a joint Hindu family. 
In any case, it was held that there was in tbe 
circumstances of the case no prejudice to 
Gangadbar. 

[5] Tbe plaintiffs, Trimbak and Susbila, have 
now preferred this Letters Patent appeal and 
the main question urged before us is that in any 
case tbe right of redemplion of Gangadbar was 
not extinguished and that that right has now 
vested in bis widow Susbila. It was argued 
with much force that a minor could not, accord, 
ing to tbe principles of Hindu law, be a manager 
of a joint Hindu family and represent other 
minor co-parceners in that family. The learned 
counsel for tbe appellants pointed out that a 
manager of a joint Hindu family has certain 
powers and obligations and one of bis powers is 
to alienate joint family property for legal neces. 
sity. A minor would not be able to exorcise this 
power as, in fact, a contract by a minor, even 
according to the Hindu law, is void. The learn, 
ed counsel urged further that as a fact Ganga. 
dhar was not represented as Trimbak wag not 
sued in bis representative capacity, even if be 
bad any, and the mortgagee was not even 
aware of Gangadbar at all. According to the 
learned counsel, 8 N. L. b. i 36,^ was not correct, 
ly decided and it could also bo distinguished as 
all that it decided was that a minor father or 
hie guardian represented bis minor son, 

[6] In 36 ALL. 383,* their Lordships of the 
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Privy Council in a similar suit for redemption 
observed thus at pp. 3SG-387: 

"Tbere seems to be no doubt upon the Indian de* 
cisi'jns (from which their Lordships see no reason to 
dissent) that there are occasions, including foreclosure 
action.-, when the manager.' of a joint Hindu family so 
cQectivelj represent all other members of the family 
that the family as a whole is bound. It is quite clear 
from the facts of this case and the findings of the Courts 
upon them that this is a case where this principle 
ought to be applied. There is not the slightest ground 
for suggesting tliat the managers of the joint family 
did not act in every way in the intere-ts of the family 
itself, and no question arises under S. 85, T. P. Act, 
1HS2, because the mortgagee had no notice of the plain- 
ti0s' interests." 

Thoir Lordships have also indirectly approved 
the following observations of the High Court at 
p. 386: 

‘‘On appeal to the High Court of Judicature it was 
held that they were bound by the foreclosure decrees on 
the ground that the joint family was eflectively re* 
presented in the suit, and that in such case the Court 
is not bound to set aside the execution proceedings 
where substaot'al justice has been done merely because 
every existing member of the family was not formally a 
parly to the suit." 

[7] It thus follows that though a member of 
a family may not actually be a party to the suit 
he can be effectively represented and in fact the 
family as a whole can be bound by a decree 
passed in such a litigation. This may be so even 
if the mortgagee may have no notice of the in¬ 
terest of the member not impleaded in the suit. 
A member of a joint family claiming redemption 
of a mortgage in spite of a decree estinguisbing 
the mortgage must prove that he was prejudiced 
as to the right of redemption because he was not 
effectively represented in the mortgage suit. 

[8] It has not been shown to us that Ganga* 
dbar was in any way prejudiced because be was 
not included in the array of defendants in the 
mortgage suit. His elder brother Trimbak was 
impleaded and was represented by his paternal 
uncle Daji who was then the only adult male 
member in the family and who, on the very 
admissions of Trimbak and Gangadhsr, was actu¬ 
ally managing their property: ivide Exhibit p.3) 
In fact, these brothers sued Daji for rendition of 
accounts as a manager of their property during 
their minority and obtained a decree against him 
in civil Suit NO. 211 of 1928. Though the mother 
of Trimbak and Gangadhar was alive at the date 
of the mortgage suit Daji was allowed to act as 
Trimbak’s guardian because he was regarded as 
the only competent person to guard the interests of 
the minor. If Gangadhar had been shown as one 
of the defendants he would have been in the 
same position as Trimbak and would have been 
represented by Daji as bis guardian. It has already 
been shown that Daji did everything which a 
prudent guardian would do in conducting the 
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litigation in the interests of a minor. It is neither 
alleged nor proved that the result of the litiga¬ 
tion would have been otherwise and that the 
foreclosure of the mortgaged property would 
have been avoided if Gangadhar was actually 
impleaded in the suit. Gangadhar died on 18-9- 
1937 when be was a little more than 31 years of 
age. and in 1928 he had joined Trimbak in 
instituting a suit against Daji. If he bad any 
grievance against the mortgage decree or the 
foreclosure of the mortgaged property, be had 
sufficient time to sue for redemption. It appears 
that Gangadhar bad no grievance against the 
foreclosure decree, and he did not consider him¬ 
self prejudiced thereby. The present' suit for 
redemption instituted soon after the death of 
Gangadhar is purely an afterthought on the part 
of Trimbak. This is, in our view, sufficient to 
refuse the relief of redemption asked for in the 
present suit. 

[9] In 47 cal. 9-24^ the head of a joint family, 
had mortgaged family property for purposes 
binding on the entire family. The mortgage was 
sued upon and the two sons of the mortgagor 
though impleaded were admittedly not represent¬ 
ed. In the mortgage decree which was passed, 
this mortgaged property was put to sale, and the 
property was purchased by the mortgagee who 
also took possession thereof. The two sons then 
filed a suit for redemption bn the only ground 
that they were not represented in the mortgage 
suit. Their Lordships of the Privy Council refused 
to allow the right of redemption as it was 
extinguished by the mortgage decree and that 
right could not be revived until the sale was set 
aside. In the present case, which was institnted 
nearly 24 years after the foreclosure, no relief is 
claimed to set aside the foreclosure decree. 

[ 10 ] There is nothing in the Hindu law so 
far as we have seen and nothing has been point¬ 
ed out to us by Dr. Kathalay, the learned counsel 
for the appellants, which absolutely forbids a 
minor though a senior member of a joint Hindu 
family from occupying the status of a managing 
member of the joint Hindu family, particularly 
when such a senior member has a capable guar¬ 
dian to represent him. On the other hand, 8. 
Guardians and Wards Act, positively oonteo* 
plates that a minor member can be a mann¬ 
ing member of an undivided Hindu family- Ws 
do not see in the section any jurisdiction to hold 
that the minor in order to be a naanaging 
member must be of an age capable of having 
a wife and a son. Sir D. F. Mulla in a very 
learned book dealing with Principles of Hindu 
Law, at page 590 of the loth edition observed: 

“There is no role of Hindu law that the 
member of an undivided family should be an adult. J" 
may be a minor,. 
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The learned counsel for the appellants relied on 
the observations of Sadosiva Ayyar J. in 39 Mad. 
608* at p. 6 U: 

"I am very doubtful xvhctber a miaor cao at all botbo 
managing member of a Hindu family, though bo is the 
senior male member." 

The learned Judge charaoterised S. 21 , Guar¬ 
dians and Wards Act as somewhat anomalous 
and suggested that the Legislature should amend 
the section. The Legislature has not however 
thought it necessary to amend the section in 
these 32 years. 

[11] In 2 c. P. L. R. 221® which was decided 
by the Judicial Commissioner, Ceutral Provinces, 
the learned J. C, held: 

‘‘Where a mortgage ia effected by the managing mem¬ 
bers of a Hindu joint family and a decree foe foreclosure 
or sale is obtained in a suit against those members alone 
and the property is absolutely foreclosed or passes under 
a sale to a third party, the transfer by foreclosure orsalc 
-would bind the interest of those members of the family 
who are not parties to the suit." 

At p. 224 there is a paragraph which can be 
usefully reproduced below: 

"It might be contended, that, granting that the mort¬ 
gage was valid against the minor, still the law allows 
him a right of redemption, and be should not lose this 
right in a suit to which be was not a party. But the 
Judicial Committee refers to the case of Nanomi Ba- 
buasin and Madan Mohan in which it was said: ‘If his 
debt was of a nature to support a sale of the entirety, 
he might legally have sold it withoutsuit.or the creditor 
might legally procure a sale of it by suit. All the sons 
can claim is that, not being parties to the suit or execu¬ 
tion proceedings, they ought not to be barred from trying 
the fact, or the nature, of the debt in a suit of their 
own. Aseumlog they have such a right, it will avail 
them nothing, unless they can prove that the debt was 
'QOt such as to justify the sale.' " 

[12] The authority in 2 C. P. L. R. 221® has not 
been shaken anywhere in the last GO years. On 
the other hand it is followed in 8 N. L. R. 136.' 
At pp. 136-139 the learned Additional Judicial 
Commissioner observed as follows: 

"It appears to me that this case should be decided on 
the same principles as that in 2 C. P. L. R. 221^81006 it 
is not a case under the Transfer of Property Act. No 
exactly similar case to the present can be found, but it 
seems to me that ihthe person who would naturally bo tbe 
manager of tno family is iocapacliated byroinority from 
acting as manager, and tbe other members (in this case 
the son) are incapacitated by still greater minority, the 
person who is guardian of tbe minor who would natu¬ 
rally be manager takes the place of that manager as 
(egards the other minors and fully represents them. In 
this case their mother was tbe guardian of Narayan 
and bis two brothers and of Narayan's son. In tbe 
ordinary course Narayan or one of big brothers would 
have been manager and tbe plaintiff would have been 
adequately represented by that manager. As things 
stood I think be was adequately represented by the 
motber-goardian of bis father and ancles." 

[ 13 ] Tbd leacoed counoel for the appellants 
relied on 64 ALL. 296® and further urged that 
Trimbak was not saed in a representative capa¬ 
city. Tbe decision in 84 ALL. 296® was based on 
its special facts in which tbe document was 
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executed by one who was in fact a minor on the 
date of execution describing him as a major. 
That decision is of no help in tbe present case. 
It is not necessary, as held in 51 Bom. 450,^ 31 
N. L. R. 352^ and other decisions, that the capa-‘ 
city in which tbu defendant was sued should be 
speciGcally mentioned in tbe plaint and plead¬ 
ings. It is sufiQcient if tbe person sued bed a 
representative capacity and this fact could be 
established by independent evidence. It is plain 
that a decree passed against such a person would 
bind tbe entire family. The learned counsel for 
tbe appellants also referred us to Art. 44, Limita¬ 
tion Act, and pointed out that there is a diS'e- 
rence between tbe position of a guardian and a 
managing member of tbe family. This was no- 
where disputed by the other side and is not rele¬ 
vant to tbe decision of tbe present appeal. 

[14] In our view, tbe decision of this Court 
appealed against is correct and this appeal is 
therefore dismissed with costs. 

R.G.D. Appeal dismissed. 
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A. I. R. (35) 1948 Nagpur 327 [C. N. Ill] 

Pollock and Padhye JJ. 

Vinkar Mandal, Basim and another — 
Defendants — Appellants v. Narayanrao 
Gopalrao Dabhade and anothers ^ Plaintiffs 
— Bespondents. 

Letters Patent Appeal No. 2 of 1945, Decided on 
29-12-1947, from appellate decree of Bose J. in S. A. 
No. 432 of 1941, D/- 11-12-1944. 

(a) Co-operative Societies Act (1912), S. 43 (2) 
(m) — Rules (C. P.) under—Withdrawal of member 
at any time is allowed unless rules otherwise pro¬ 
vide—Such member trading in manner forbidden 
by rules — He cannot be fined — Civil Court can 
entertain suit in respect of it. 

Tbe general principle is that any member of a volun¬ 
tary association or society, who is not under any contrac¬ 
tual orotberobligation to perform some undertaking, can 
withdraw at any time he pleases, and it is immaterial 
whether bis resignation is accepted or not, unless tbe 
rules otherwise provide. Tbe member ceases to be mem¬ 
ber when be tenders bis resignation and tbe society has 
no power to impose tines on him because be thereafter 
traded in a way forbidden by tbe rules of tbe society. 

Tbe act of tbe Society in fining would bo ultra 
vires and the civil Court would have jurUdiction to 
entertain a suit in respect of it, tbe jurisdiction not 
being barred by R. 26 and tbe matter being not one 
"touching tbe business of tbe Society:” (1896) 1 Cb. 409, 
fie/. (Parasl<k2] 

Annotation : —|'46'Maa) Co operative Societies Act, 
S. 43 N. 4. 

(b) Co-operative Societies Act (1912), S. 43 (2) 
(1)—Rules (C. P.) under—"Dispute touching busi¬ 
ness of Society". 

The imposition of a fine on past members for not 
trading in accordance with tbe rules of the society by 
which they bad ceased to be bound is not a matter 
touohiog tbe business of tbe society and has nolhiog to 
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do with tbo SDciety which has no power to interfere 
with the trading activities of outsiders. [Para 2] 

Annotation {’46*Man} Co-operative Societies Act, 
S. 43 N. 2, 

(c) Letters Patent (Nag), Cl. 10—New point. 

it is not open to the appellants to take a new point in 
Letters Patent Appeal: 26 A. I. U. 1939 Nag. 97, Ref, 

[Para 2] 

Annotation : — (‘ll-Coni) Civil P. C. App. Ill, 
Letters Patent (Cal) Cl. 15, N. 14. 

Coses referred 

1. (1896) 1 Ch, 409 : 65 L. 1. Cb. 324 : 73 L. T, 716, 
Finch V. Oake. 

2. (’40) I. L, li (1910) Nag. 37 : 26 A. I. R. 1939 Nag. 
97 : Itil I, C. 533, Jaganimlb v. Jamnavallabb. 

A. L. Halve — for Appellants. 

R. S. Dabir — for Respondents. 

Judgment—This is a Letters Patent appeal 
against the decision of Bose J. Wo agree with 
him that, the general principle is that any mem- 
ber of a voluntary association or society, who is 
not under any contractual or other obligation to 
perform some undertaking, can withdraw at any 
time he pleases, and that it is immaterial whether 
bis resignation is accepted or not, unless the rules 
otherwise provide, as was held in (1896) 1 Cb. 409.^ 
Tbe plaintiffs therefore ceased to be members 
when they tendered their resignations, and the 
defendant-society had no power to impose fines 
on them because they thereafter traded in a way 
forbidden by the rules of the society. 

[ 2 ] It is contended that tbe jurisdiction of tbe 
civil Courts is barred by R. 26 of the rules under 
the Co-operative Societies Act. That rule requires 
that any dispute touching the business of a co¬ 
operative society between members or past mem. 
hers of the society and the committee or any 
officer shall be referred to tbe Registrar. This 
point was not dealt with by Bose J.,’and it is 
not open to tbe appellants to take a new point 
in Letters Patent appeal: see i. L. R. (1940) Nag. 
87.^ Wo may however say that tbe point has no 
force. The imposition of a fine on past members 
for not trading in accordance with tbe rules of 
the society, by which they had ceased to be 
bound, was not a matter touching the business 
of the society and bad nothing to do with the 
society which bad no power to interfere with the 
trading activities of outsiders. The imposition of 
the fines was ulira vires of tbe society and there, 
fore, as was held by Gruer J,, in this case on 
25.3-1937, tbe civil Courts have jurisdiction to 
'entertain these suits. The appeal is dismissed 
with coats. 

R.G.D, Appeal dismissed. 


A. i.a 

A. I. E. (33) 1948 Nagpur 328 [C. N, 112.] 

Padhye j. 

Mt. Bhagabai wlo Dalpat — Plaintiff,— 
Appellant v. Ghanshamdas slo Lakhusa — 
Defendant — Bespondent. 

Second Appeal No. 325 of 1943, Decided on 11-9. 
1947, from decree of Addl. Dist. Judge, Ebandna, 
D/-30 1-1943. 

(a) Transfer of Property Act (1882), S. 123 — 
Gift deed duly executed, attested and registered — 
Gift accepted by donee — Title passes to donee — 
Any menial reservation or secret intention on'parl 
of donor does not invalidate gift. 

Where a gift has been eSected by a registered instcu* 
ment duly executed and attested and tbe gift has been 
accepted and acted upon 5y donee tbe eSect of suck 
instrument is that title legally passes from tbe donor to 
tbe donee and any mental reservation or secret inteo* 
tion on tbe part of tbe donor to tbe contrary is indeed 
ineffective and cannot prevent tbe legal effect of a 
validly executed gift deed. [Para 9] 

Annotation;_('45'Com.), T. P, Act, S. 123, N. 0. 

(b) Limitation Act (1908), Art. 142 — Suit lor 
possession — Plaintitiil’s husband in occupation 
and management within 12 years of suit—No plea 
that husband’s possession was on plaintiff’s behalf 
—Plaintiff held still entitled to prove that bus- 
band’s possession was on her behalf and not ad¬ 
verse to her. 

Where in a suit for posression, tbe plaintiff baa 
pleaded her possession of tbe field in suit within 12 
years as owner, it is open to bet to prove it by addoc* 
ing evidence showing that she was in actual physical 
possession or that she was in possession as owner 
through her agents, managers or relations. When the 
field was in actual possession and management of tbo 
plaintiff’s husband during such period, it is open to the 
plaintiff to prove that all the rights constituting posses¬ 
sion were in her sll along and mere occupation was to 
her husband who was managing the field in suit on her 
behalf, even in the absence of a plea that the possesflon 
and management of her husband was on her behalf. Id 
any way the plaintiff is entitled to show that posses¬ 
sion and roanagemeDt by her husband was never 03 
his own behalf and did not constitute adverse 
sion BO as to extinguish her title. 

Annotation : _ (’42-Com.), Llm. Act, Arts. 142 a 
144, N. 87. 

(c) Limitation Act (1908), Art. 142 — v* 
possession — Husband and wife — Gift of field by 
husband to wife — Possession delivered — Sub¬ 
sequent possession and management by husband 
must be presumed to be on wile’s behalf Mere 
secret change of intention or mortgage of field by 
husband without knowledge of wife does no 
change nature of possession. 

Where a field is gifted by a husband to bis 
tbe gift deed recites that the possession has been deli¬ 
vered to the wife, it roust be presumed, on the pruwi' 
pie that possession follows title, that tbe wile / 
possession since the dale of gift. It in such a case ID 
husband is in actual possession and management of t 
field gifted and tbe husband and the wife are 
together cordially, there is a strong presumption ID 
the possession of the husband was on behalf of 

wife and not adverse to her. Having thus taken up 

continued management of his wife’s property on 
behalf a mere secret change of intention or ffi® . 
the husband such as a mortgage deed execute 
pact of such field without the knowledge of the ^ 
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would not help him to ptescribe against the wife: 
Cast law Ttferred. [Paras 15,16] 

Annotation : — (’42-Coiii), Lim. Act. Arts. 142 & 
144, Ns. 57 and 58. 

(d) Limitation Act (1908), Art. 142 — Adverse 
possession — Onus of proof — Husband and wife 
— Husband’s possession over wife's property 
pleaded to be adverse — Very heavy burden lies 
on person so pleading, 

One who pleads adverse possession has a strong 
burden to discharge and the strength of the burden 
depends on the circumstances of the case. It is very 
heavy in a case where a husband’s possession over the 
property of bia wife is pleaded to be adverse. Even 
ordinarily the burden of effective adverse possession 
cannot be discharged without a clear and convincing 
evidence that possession is hostile to the real owner and 
amounted to a denial of such owner’s title. This is 
much more so when the husband or persons claiming 
through the husband rely upon the husband’s postessioo 
to bs adverse possession: Case law referred. 

[Para 20] 

Annotation : (’42*Com.) Lim. Act. Arts. 142 and 
144. N. 87. 

Cases referred-.— 

1. (’27) 50 Mad. 193 :14 A. I. R, 1927 P. C. 42 : 54 
I. A. 89 I 100 1. C. 105 (P. C.), Kalyanaundaram 
PiUai V. Earuppa Mooppanar. 

2. (’41) I.L.R. (1941) Nag. 655:26 A.I.R. 1939 
Nag. 7 :1811. C. 203, Meharban v. Yusuf Eban. 

3. (’37) I. L. R. (1937) Nag. 254 : 24 A. I. R. 1937 
Nag. 129:1711. C. 271, Shenkarsa v. Punam Ghand. 

4. (’30) 17 A. I, R. 1930 P. C. 57 : 24 S. L. R. 138: 
121 I, C, 204 (P.C.), Siddik Mohomed Shah v. Mt. 
Saran. 

5. (’41) 1941 N. L. J. 534 : 28 A. I. R. 1941 Nag. 357: 
r L R. (1942) Nag, 564:1971. C. 612, Seth Narainbbai 
V, Narbada Prasad. 

6. (’34) 30 N. L. R. 88 : 20 A. I. R. 1933 Nag. 387 : 
148 I, C. 237, Sbeodin Lai v. Narayandas. 

7. (’27) 6 Rang. 576 : 15 A. I. R. 1928 Rang. 13 ; 105 
I. C. 598, Maung Aung Tin v. Maung San Nyuo. 

8. (’88) 26 A. I, R. 1938 Nag. 89: 173 I. C. 103, Ramii 
V. Madki. 

9. (’34) 12 Rang. 238 : 21 A. I. R. 1934 P. C. 67 :147 
I. C. 328 (P. C), Lim Charlie v. Official Receiver. 

10. (’75) 24 Suth W. R. 274, Sooda Ram Doss v. Joogul 
Eisbore. 

11. (’76) 25 Suth W. R.542, Sheikh Abdool Khalek v. 
Poran Bibee. 

\l. (’17) 41^om. 6:3 A. I. R. 1916 Bom. 159 : 36* 
I. C. 715, Ibrahtm Bhura Jamnu v. Isa Rasul 
Jamnu. 

13. (’35) 22 A. I. R. 1935 P. C. 53:154 1. C. 27 (P. C.), 
Ejas Ali V, Special Manager, Court of Wards. 

14. (’22) 26 C. W. N. 666 : 9 A. I. B. 1922 P. C. 181: 
44 Mad. 883 : 48 I. A. 395 : 66 I. C. 451 (P. C.), 
Euthali Moothavar v. Eonbaran Eutly. 

15. (’35) 14 Pat. 327 ; 22 A. I. li, 1935 P. C. 36 : 62 
I. A. 40 : 1531. C. 929 (P. C.), Sriscbandra Nandy v. 
Baijoath Jagal Eisbore, 

16. 1’86) 62 Caf. 021, Upendranath Roy v. Jitcndra* 
oath. 

17. ('80) 68 Cal. 300, Surendra Kumar Roy v. Ahmad 
Nawab. 

18. (’43) I. L. R. (1913) Nag. 726, Nagorao v. Jageah* 
war. 

19. (’34) 61 Cal. 262 : 21 A. I. R. 1934 P. C. 23 : 81 
I. A. 78 : 147 I. C. 545 (P. C.), Secretary of State v. 
Debendralal Khan. 

20. (’08) 27 Bom. 48, Tarobai v. Venkatrao. 

21. ('15} 11 N. L. R. 164 : 2 A. I. B. 1915 Nag. 125 : 
811. C. 464, Dina v. BUbambar Singh. . 


22. (’24) 47 Mad. 572 : 11 A. I. R. 1924 P. C. 150 : 
511. A. 257 ; 80 I. C. 835 (P. C.), Ambu Najav v. 
Secretary of State. 

23. (’03) 27 Cal. 943 :27 I. A. 136 : 7 Sar. 714 (P.C,), 
Radhamoni Debi v. Collector of Khulna. 

24. (’30) 11 Lab, 638 : 17 A. I. R. 1930 P. C. 281 : 
67 I. A. 273 : 127 I. C. 537 (P. C.). Jabanded Khan 
V. Abdul Gbafur Khan, 

R. S. Dabir—for Appellant. 

M, R. Bdbde and B.R. A/andiciar—for Respondent. 
Judgment, — This is a second appeal by th© 
plaintiff arising out of a suit for possession of 
field No. 11 , area 2-73 acres of mauza Bhota, 
tahsil Burhanpur. The suit was dismissed by 
the trial Court and that decree is upheld by the 
lower appellate Court. 

[ 2 ] The field in suit admittedly belonged to 
Dalpat of the village Bhota. In 1920 the plain- 
tiff was a widow and Dalpat took a fancy to 
marry her by pat marriage. Dalpat had then a 
wife and children and be was also pretty ad- 
vanced in age. The plaintiff and her brother 
were not, therefore, willing to accept the offer of 
Dalpat unless Dalpat transferred some property 
by way of gift to the plaintiff as a condition 
precedent to the pat marriage. Evidently tho 
plaintiff wanted to make some provision for her¬ 
self in the event of disagreement with or death 
of Dalpat. Dalpat agreed to gift away the field 
in suit to the plaintiff and ho actually executed 
a gift deed on 15.3-1920 .in plaintiff’s favour. 
This gift deed was duly attested and registered 
and the gift was accepted by the plaintiff. Ac- 
cording to the plaintiff she was thus the owner 
of the field in suit from 15-8-1920 and that she 
wae also in possession thereof as owner all along 
till her dispossession by the defendant in Febru¬ 
ary 1940. The present suit for possession wae 
instituted on 19-1-1942. 

[3] The defendant on his part alleged that 
the plaintiff had never any title to the field in 
suit and that she was never in possession there¬ 
of. It was alleged that the gift deed, even if 
proved, was nominal and executed under undue 
influence and coercion with the result that the 
title to the property in suit never passed to the 
plaintiff and that it always remained in Dalpat. 

It was further alleged that Dalpat continued in 
possession of the field in suit as the owner even 
after 15-3.1920 and that the plaintiff was never 
placed in possession of that field. It w^ further 
pleaded that'the plaintiff was never in posses. 
Sion of the field within 12 years of the date of 
suit and that her title, if any, was in fact extin¬ 
guished by tho adverse possession of Dalpat and 
bis transferees. Dalpat, it was alleged, dealt 
with this property as the owner and mortgaged 
and sold it and the plaintiff having permitted 
him to do so she is now estopped from asserting 
her own title to the prejudice of the bona fide 
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mortgagees and the purchasers for valuable con¬ 
sideration. 

[4] The plaintiff asserted her possession and 
denied knowledge of the alleged mortgage deeds 
and s.ile deeds. She contended that her posses¬ 
sion and enjoyment were never disturbed before 
dispossession by the defendant in February 1940. 
She also denied all adverse allegations in the 
written statement which included the allegation 
that Dalpat's possession was adverse to the 
plaintiff. 

[5j The learned Judge of the lower appellate 
Court disagreeing with the fust Court held that 
the gift deed dated 15-31')20 was duly executed, 
attested and registered. He, however, held that 
the gift deed was merely a paper transaction as 
Dalpat never intended to pass the title to the 
plaintiff, Dalpat was, therefore, according to the 
learned Judge, the owner of the hold in suit till 
18-1-1930 when be sold the same to Ganpat, bis 
son-in-law. The Judge of the lower appellate 
Court negatived the plaintiff’s contention that 
the sale in favour of. Ganpat was nominal and 
in fraud of the creditors. It was ultimately held 
that the plaintiff bad no title to the 6eld in suit 
at any time and that the title, if any, was extin¬ 
guished by the adverse possession of Dalpat and 
bis transferees. 

[G] On the main question of title to the field 
in suit the decision of the lower appellate Court 
is indeed difficult to understand. It is clear from 


would have acted with mental reservation or 
with secret intention of not transferring title to 
the field in plaintiff’s favour in spite of bis 
having executed a duly registered gift deed in 
plaintiff's favour. 

[9] Under s. 122 , T. P. Act a gift is the 
transfer of certain existing immovable property 
made voluntarily and without consideration by 
the donor in favour of the donee and accepted 
by the latter. Such transfer is effected under 
s. 123, T. P. Act by a registered instrument duly 
executed and attested. The effect of such instru¬ 
ment is that title legally passes from the donor 
to the donee and any mental reservation or 
secret intention on the part of the donor to the 
contrary is indeed ineffective and cannot prevent 
the legal effect of a validly executed gift deed. 
Id the gift deed dated 15th March 1920 Dalpat 
clearly and unequivocally admitted that the 
title to the field in suit has, as a result, of that 
gift deed, passed to the plaintiff who was there¬ 
after to be the exclusive owner of that property. 
He has also admitted that the field was placed 
in possession of the plaintiff who was entitled to 
the possession thereof and that she was free to 
get the property mutated in her name and to 
enjoy it in any manner she liked. Acting on 
these recitals and the gift deed, the plaintiff 
acted to her prejudice and married Dalpat. It 
was therefore no longer open to Dalpat to urge 
that the title in the field in suit still remaioed 


the record that the plaintiff and her brother 
insisted on some property being gifted to the 
plaintiff as a condition precedent to her marry¬ 
ing Dalpat by pat. Dalpat accepted this condi- 
tion and actually fulfilled it by executing a valid 
gift deed in plaintiff’s favour. The gift deed was 
produced by the plaintiff in Court and on that 
account it can be safely presumed that this gift 
deed was handed over by Dalpat to the plaintiff 
and it remained all along with her. The gift' 
deed was acted upon by the plaintiff and she 
actually married Dalpat and they two lived 
happily and cordially together until Dalpat's 
death in or about 1932. 

[7] These being the facts which are undisput¬ 
ed and which are in any case duly established it 
is surprising that the lower appellate Court 
should have held the gift deed as a paper trans- 
action and did not transfer title in plaintiff's 
favour, * 

f8] On 16-3-1920 when Dalpat executed the 
gift deed he could have no intention to commit 
fraud on his would-be-wife by executing a nominal 
gift deed in her favour. On the one hand the 
plaintiff was anxious to have a valid gift in her 
favour and on the other Dalpat was eager to 
have the plaintiff as bis wife. In these circum¬ 
stances it is difficult to imagine that Dalpat 


with him and not w'ith the plaintiff. The lower 
appellate Court should have therefore held that 
the title to the field in suit passed to the plaintiff 
and she was the owner of the field and that the 
defendant was estopped from pleading and 
proving, contrary to the apparent tenor of the 
document, that is the gift deed, and the admis¬ 
sions of Dalpat contained therein, that Dalpat 
continued to be the owner of the field in suit. As 
already stated above, the gift was accepted and 
acted upon by the plaintiff and thus it was pet* 
feefely valid. It was held by their Lordships of 
the Privy Council in 60 Mad. 193^ that acceptanw 
by the donee may be either express or implied 
and very slight evidence would be sufficient to 
prove acceptance. In fact their Lordships held 
that mere delivery of the gift-deed by the donor 
to the -donee was quite sufficient to prove ac¬ 
ceptance. In this case as observed above, the 
gift deed was acted upon by the plaintiff and » 
was on the strength of that gift deed that she 
married Dalpat by pat. There is thus no force 
in the defence that after 15th March 1920 the 
title in the property in snit continued wito 
Dalpat and not with the plaintiff. 

[10] The question which next calls for de* 
cision is whether the plaintiff-appellant has 
proved her possession and dispMsession M 
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alleged in the plaint or whether the defendant 
proved adverse possession as pleaded by him. 
As held in I. L. R. '(\94i) Nag. 655® a suit falls 
within Art. 142, Limitation Act when the facts 
admitted in the plaint or pleadings establish 
that the plaintiff’s case is based on possession 
and dispossession within 12 years of the date of 
Buit. All other suits for possession would be 
governed by Art. 144, Limitation Act. In i.L.R. 
(X937) Nag, 254* it is held that in suits (ailing 
under Art. 142 the plaintiff must prove dispos¬ 
session within 12 years of suit. The questions as 
to possession and dispossession of the plaintiff 
within 12 years and adverse possession pleaded 
by the defendant are often so intermixed that 
the two questions have to be considered together. 
It is more so in the present case as both these 
questions depend upon the determination of the 
nature of Dalpat’s possession from 1920 to 1930 
or 1932. But before entering into that question 
a word must be said on the point of pleadings 
in the case. 

[11] The plaintiff-appellant pleaded in the 
plaint that from the date of gift i. e. 15th March 
1920 she was in possession of the field in suit as 
owner until her dispossession in February 1940 
by the defendant. This implies that whoever 
were in possession or occupation or management 
of the field in suit from 1920 to 1940 were in 
possession on behalf of the plaintiff. This posi¬ 
tion is also clear from her denial of the defen¬ 
dant’s allegation regarding adverse possession of 
the defendant and of bis predeccssors-in-title 
including Dalpat It is no doubt true that noth- 
ing has been pleaded explicitly about Dalpat’s 
management and like other mofusil pleadings, the 
pleadings in this case are vague and inartistic. 
This has to be said of pleadings on either side. 
The parties have not taken care to make use of 
the several provisions of the Civil Procedure 
Code and to have the pleadings definite and 
epecific. According to the trial Court and the 
lower appellate Court the plaintiff did not plead 
that possession and management, of Dalpat was 
on her behalf and she could not bo allowed to 
adduce evidence to prove the nature of Dalpat's 
possession. Relying on A. l. B. 1930 P. c. 57,* the 
Courts have discarded the plaintiff's evidence on 
that point. In my opinion the lower Courts were 
not right in discarding this evidence. 

[12] When the plaintiff has pleaded her 
jpossession from 1920 to 1940 as owner it 
should be open to her to prove It by adducing 
evidence showing that she was in actual physical 
possession or that she was in possession as 
owner through her agents, managers or relations. 
In 1941 N. L. j. 534,® the Divisional Bench of 
this High Court pointed out the distinction bet¬ 
ween possession as owner and a bare occupation. 


The concept of possession is a complex one and 
it need not include actual occupation. It compri- 
ses the right to possess, and the right and ability 
to exclude others from possession. The adverse 
possession of which the law 8i>eak3 is an ouster 
from all those rights which constitute possession 
in law'. It was thus open to tho plaintiff to 
prove that all the rights constituting possession 
were in her all along and mere occupation was 
in Dalpat who was managing the fiL’ld in suit on 
her behalf. In any way the plaintiff was entitled 
to show that possession and management by 
Dalpat was never on his own behalf and did not 
constitute adverse possession so as to extinguish 
her title. 

[13] The proposition that possession is i)riina 
facie adverse is true in the case of a stranger 
entering into possession but it is not necessarily 
tnse when the j^ersou occupying the property is 
the agent or a near relative who is ordinarily 
expected to help the owner in the management 
of the property. Thcro is a strong presumption 
in these cases that the occupation and manage¬ 
ment is permissive and on behalf of the owner. 
In 30 N. L. R. 88,“ at p. 92. it is held that wbero 
a person who would naturally manage the 
minor’s property actually leases out a portion of 
that property in her own name it does not 
amount to an assertion of hostile title so as to 
constitute her possession adverse to the true 
owner. In 5 Rang. 576,^ tho possession and 
management of the father over the property 
which he gifted to the children from the decea¬ 
sed wife was construed as permissive possession 
on behalf of the children and not adverse to 
them. The possession of the guardian over the 
property of tho minor ward was similarly cons¬ 
trued as permissive, in A. l. H. 1938 Nag. 89.® In 
12 Rang. 238® their Lordships of the Privy 
Council observed thus: 

■‘Where the facts of the case are consistent with the 
ownership of the property remaining in the person who 
acquired it by a registered rale deed and also with tho 
defendant being in possession of the property with the 
permission of tho owner from the time when the owner 
had acquired the property until his death, and where 
there is no evidence that the defendants' possession of 
the properly was inconsistent with the continuanco of 
the title of the owner, the defendant cannot iu a suit 
for possession by the legal representative of the owner 
retain the property on the ground of title by adverse 
possession." 

[14] The relations between husband and wife 
are very close and by fiction they are regarded 
as part of the same body. In the nature of things 
and particularly by the custom of the country a 
wife always looks to her husband for safeguard, 
ing her interest and for management of her pro¬ 
perty, and she would least suspect, when their 
relations are cordial and when they live together 
happily as husband and wife, that the husband 



832 Nagpnr Bhagabai v. Ghanshamdas (Padkye J.) A. I. R 


would entertain an intention to acquire title to 
her property by adveree possession. It is held in 
24 Sutb. W. R. 274 and 25 Sutb. W. R. 542,*^ 
that when a man and his wife live together and 
the husband is in possession of the property of 
the wife his possession must be construed to be 
on behalf of the wife and not adverse to her and 
on this principle the husband is presumed to be 
the agent of his wife. In 41 Bom. 5,^^ the posses* 
eion of the husband who occupied one of the two 
gifted houses with another wife was held not 
adverse to the wife tio whom the houses were 
gifted. 12 Rang. 23S,® already quoted above 
leads to the same conclusion. 

[15] In the present case the plaintiff married 
Dalpat soon after the gift of the field in suit in 
her favour and thereafter she lived very cordial¬ 
ly as Dalpat’s wife till his death in or about 
1932. During this long period, Dalpat is not 
ishown to have even denied her title to her 
knowledge and he took no steps to have the gift 
'deed in plaintiff’s favour eaceelled. In the gift 
deed he expressly admitted delivery of possession 
,to the plaintiff. A heavy burden would lie on 
jDalpat in these circumstances if he were to plead 
that his possession was adverse to the plaintiff. 
Having taken up or continued management of 
bis wife’s property on her behalf a mere secrect 
change of intention or the acts of Dalpat such 
as the mortgage deeds executed without the 
knowledge of the plaintiff, would not help him 
to prescrine against the plaintiff. It is necessary 
for Dalpat who was either an agent or who stood 
in a fiduciary relationship with the plaintiff to 
bring it to the knowledge of the plaintiff that 
his possession was adverse to her. There isabso- 
lutely no evidence on this point and in the ah- 
sence of such evidence the possession of Dalpat 
must be construed to be on behalf of the plain- 
tiff in spite of his one-sided acts or his secret in¬ 
tention to hold the property adversely to the 
plaintiff. 

[16] As a result of the gift deed, dated l5th 
March 1920 the title to the field in suit passed to 
the plaintiff as already held above and as a 
result of the application of the principle, posses¬ 
sion follows title, it would be presumed that the 
plaintiff was in possession of the gifted field 
from 16 th Match 1920. This presumption is 
strengthened by the admission of Dalpat in the 
gift deed that possession was transferred to the 
donee, that is the plaintiff; and once the posses- 
eion of the plaintiff started, the presumption in 
favour of the continuity of that possession is 
attracted and it is for one who urges against 
this presumption to establish it and to prove 
that the possession of the plaintiff was disconti- 
nued or intercepted or negatived by the adverse 
possession of that person. The mere fact that 


Dalpat was managing the field on account of 
the special relations betwe^ him and the plain, 
tiff is not of much consequence as that would 
not amount to his possession being adverse to 
that of the plaintiff. Acts which create adverse 
possession must be scrutinized in the light of the 
relation between the parties and if a husband 
who was the donor of the property to his wife, 
the donee, relies on adverse possession on proof 
of his title he must make out a very strong case. 
In such cases it is quite possible that while legal 
possession may rest with the wife, the possession 
or management in fact may be with the husband 
and his possession would not thus be adverse to 
her. Moreover possession is not the same as ad¬ 
verse possession. For construing mere possession 
as adverse possession, the adverse possessor must 
prove the animus and this has not been proved 
in the present case. The plaintiff and Dalpat 
were admittedly residing together till Dalpat’s 
death and during all this period it could not be 
said that the plaintiff was excluded from the 
possession of the field in suit. Both of them must 
be visiting this field as also other fields and the 
usufruct of this field as also of the other fields 
must be enjoyed by both of them. In these 
circumstances there is no possibility of one of 
them holding property adversely to the other. 

[17] In A. I. R. 1936 p. 0. 69,^® their 
Lordships of the Privy Council observed thus: 

“The principle of law is firmly established that a 
person, wbo bases his title on adverse possession, must 
show by clear and unequivocal evideace that bis posses¬ 
sion was hostile to the teal owner and amounted to a 
denial of bis title to the property claimed.” 

The defendant has not shown that the possession 
of Dalpat was in any way adverse to the plaiD* 
tiff. He has also not shown when and how 
Dalpat's possession became adverse to the plain¬ 
tiff. Dalpat, as pointed out above, entered into 
possession at best as an agent on behalf of the 
plaintiff, bis wife (the donee) and there is no 
evidence on record of dispossession of the plain¬ 
tiff or discontinuance of possession by her 
during the life-time of Dalpat. I therefore, hold 
that the plaintiff was in legal possession of the 
field in suit during the life-time of her husband 
and that the possession and management of the 
property by her husband Dalpat was petmissiva 
on her behalf. 

[18] It is however urged that the possession 
of Ganpat in whose favour Dalpat executed the 
sale deed on 18-1-1930 was decidedly adverse » 
the plaintiff and the present suit is filed more 
than 12 years after that date. This contention 
assumes firstly that the sale deed in favour of 
Ganpat was genuine and not bogus and fraudu¬ 
lent as alleged by the plaintiff and secondly 
that there was a transfer of possession on 
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18-1.1980. Ganpafc was examined in this case aa 
D. w. 8. He deposed thus: 

“I then accordingly gave that amount of Dalpat and 
thus paid the entire considoration of the sale deed ; 
two days after that the sale deed was registered. I was 
present that time. After that we went to Bbota and 
stayed there for 2 to 4 days. I took possession of 
the Gelds and th^ houses." 

(It may be noted that this sale deed was pre¬ 
sented for registration at Burhanpur on 22-1 1930 
and obviously therefore according to tbis witness 
the possession was taken by bim (assuming that 
it was taken) some time after 22-1-1930. The 
present suit was filed on 19-1-1942 that is within 
12 years of the registration of the sale deed and 
alleged posseseion by Ganpat, The plaintiff has 
however denied that Ganpat ever took posses¬ 
sion of the property and, according to her, she 
xiontinued to be in possession and enjoyment of 
the property until dispossessed by the present 
defendant. She pleaded that the sale deed in 
favour of Ganpat was bogus and fraudulent. lu 
view of the finding which I have given that 
Ganpat took possession of the field (assuming 
that betook possession) some time after 22-1-1930, 
that is, within 12 years of the date of suit, it is 
not necessary for me to enquire into and to 
record a finding whether the sale deed dated 
18-1-1930 was genuine or bogus. Even if it was 
genuine still Ganpat and the transferees from 
Ganpat would not acquire any title to the pro. 
perty as th6_^title to the property vested in the 
plaintiff and she admittedly never transferred 
the property in their favour. If it was at all 
necessary for me to give a finding on this point 
I would have found much diflBculty in upholding 
the finding of the lower appellate Court that the 
sale deed was genuine and not bogus. There are 
several material oircumstances which clearly 
point to the non-genuine nature of the sale deed 
in favour of Ganpat. However, that point need 
not be laboured further. 

[I9l In view of the finding that 1 have re. 
corded about the title of the plaintiff and her 
possession within 12 years of the date of suit the 
plaintiff’s claim ought to have been decreed. I 
have however to deal with the plea of adverse 
possession advanced by the defendant. 

[20] As I have said above the two pleas 
namely the plaintiff’s possession within 12 years 
and the defendant’s adverse possession for more 
than 12 years are inter-mixed and the finding 
on the first plea which I have recorded above to 
a large extent negatives the defendant’s plea of 
adverse possession. But apart from that there 
is, iu my view, no sufficient evidence to establish 
adverse possession for more than 12 years by 
ithe defendant and his predecessors-in-title. One 
mho pleads adverse possession has a strong 
fbordeB to discharge and the strength of the 


burden depends on the circumstances of the case. 
It is very heavy iu a case like the present where 
a husband's possession over the property of bis 
wife is pleaded to be adverse. Even ordinarily 
the burden of effective adverse possession can¬ 
not be discharged without a clear and convinc¬ 
ing evidence that possession is hostile to the 
real owner and amounted to a denial of such 
owner’s title. This is much more so when the 
husband or persons claiming through the bus- 
band rely upon the husband’s possession to be 
adverse possession. 

[21] In 26 C.W.N. 666’^ at p. G73 their Lord- 
ships of the Privy Council pointed out that 
adverse possession can only be proved by pro¬ 
ving its adequacy, continuity and exclusiveness. 
These are also the remarks by their Lordships 
of the Privy Council in 14 Pat. 327*® and by the 
High Court of Calcutta in 62 cal. 921’® and 63 
cal. 300.*^ In 63 cal. 300*’' at p. 313 it is pointed 
out that: 

"The proposition that adverse possession need not bo 
brought to the knowledge of the person against whom 
it is to operate has been reaftirmed in 14 Pat. 327^^ in 
which their Lordships have further pointed out that 
the proposition is nevertheless subject to the qualiSca- 
tion that when the party claiming by adverse posses¬ 
sion fails to show that tho person possessed against by 
exercising due vigilance ought to have been aware of 
what was happening, his claim must fail, whether his 
possession be adequate in continuity or not." 

[ 22 ] There is no reason for the plaintiff in the 
case to hunt for the record of the Registrar’s 
office and to find out whether the husband has 
transferred her field to somebody else nor is there 
any evidence that either Dalpat or any one else 
ever informed the plaintiff that her property was 
being dealt with by Dalpat as his own, There is 
thus no reason for the plaintiff to suspect that it 
was unsafe to allow Dalpat to manage the pro¬ 
perty, and that if she docs so allow there is the 
risk of the property being lost to her on account 
of Dalpat’s possession being adverse to her. In 
my view, therefore, it has not been proved that 
the possession of Dalpat became adverse to the 
plaintiff since 15-3-1920. There is consequently 
no force in the plea of estoppel that was raised 
by the defendant. 

[23] In my view therefore the plaintiff's title 
is not extinguished on account of the adverse 
possession of the defendant or his predecessor-in- 
title for more than 12 years before the date of 
suit. Finally in this respect I would rely on the 
observations in I. L. R. (1943) Nag. 726*® at pp. 732, 
733, 734 ; 

"The lower appellate Court has found that even if the 
plaintill’s predecessor had exercised possession, it was 
neither to the knowledge of the true owner nor con- 
tinuoue. It may be conceded ,on the authority of 61 
Cal. 2621® that adverse possession need not be shown to 
have been brought to the knowledge of the rightful 
owner, but this rule can apply only to a person who is 
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a complete stranger. Ordinarily ignorance on the part 
o( the true owner of his right or of the infringcircnt of 
that does rot prevent the operation of the statute but 
when a person is in possession which is cither permis¬ 
sive or held in a fiduciary capacity such as that of 
servant or an agent ho cannot by a mere secret and 
undisclosed wish alter the character of his possession 
so as to set the time running in bis own favour: see 
27 Bom. 43.-'^ Ganpat and Jagannntb (the vendors) 
were the Bujaris and K. B. liuti (the vendee) was a 
menjber of the Managing Committee of the temple. 
'J'lipy bad both been appointed by the Baje Bahadur. 
Consiqucnily their possession was lawful and the 
principle is well Icnown that possession is never con¬ 
sidered iidvcvsfi if it can be referred to a lawful title : 
ffc! 11 N.L. B. 164-1 at p. 167. The act of transfer by the 
the Bujaris and purchase by the plaintiffs predecessor 
no doubt prove an intention to assert a hostile title 
against the true owner but unless that was brought to 
the notice of the p*.Tson aflectcd could not set the 
limitation running against him. In 47 Mad. 572-- 
their Lord-hips of the .Judicial Committee pointed out 
that a licen-ee cannot claim title only from possession, 
however long, unless it is proved that hi.s possession 
was adverse to that of his licensor to his Itnowlcdge 
with acquiescence. This principle applies with equal 
validity to one who i? in possession in a fiduciary 
capacity such as the parties to the material sale deed in 
the present ease were. The reason is obvious; their pos¬ 
session by virtue of tbeir special relalionsbip to the 
real owner was initially not independent hutsubordinate 
to the roaster. Such a subordinate possession could not 
become adverse, i. e., independent unless it was coupled 
with a denial of the true owner’s title or assertion of a 
hostile title to the knowledge of the trueowner. That the 
possession required to establish a title to immovable 
property under the Limitation Act must be adequate in 
continuity was laid down by the Judicial Committee in 
27 Cal. 943-'^ and wa« ntTirmed in 61 Ciil. 2C2.B-' At all 
events, it appears clear from the findings of the Courts 
below that the actual possession of the plaintifl’s pre¬ 
decessor for the requisite period was doubtful. The 
plaintiff could not succeed unless ho established affiema- 
lively his exclusive possession to the knowledge of the 
true owner for the requisite period of 12 years: see 11 
Lab. 638.-■ That disposes of the plaintiff's appeal." 

[24] The respondent did not rely on Ex. D-S 
and in fact be gave up that plea. 

[25] Finally, and in view of what is stated 
above, the appeal is allowed and the plaintiff’s 
claim for possession of the field is decreed with 
all costs. 

S. c. Appeal allowed. 
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Fakchand Ganeshram Agarwal — Plain- 
tiff-Appellant v. Wasudeo Shrawan Dalal 
and another — Defendants—-Respondents. 

Second Appeal No. 361 of 1941, Decided on7-lM946, 
from appellate decree of Add). Dist. Judge, Bhandaia, 
D/- 26-3-1941. 

(a) Civil P. C. (1908), 0. 14, R, 2 — Preliminary 
issue of limitation raised by defendant-AllegationS 
in plaint to be taken as true. 

Where the defendants ask the Court to decide an 
issue, such as a preliminary point as to limitation, on 
the very allegations of the plaintiff, they must be taken 
to admit for the sake of argument that the allegations 
of the plaintiff in bis plaint are true reserving to them¬ 


selves the right to show that these, allegations ar» 
wholly or partially false in the further stages of the 
action, should the preliminary point be overruled. 
Hence for the purpose of deciding such point the 
statement of the defendants has to be ignored: 40 Cal, 
598 (P, C.), Bef.on. [Para 6] 

Annotation: (’44-Com.) C.P.C., 0.18 R. 1 N.4 Pt. 2. 

(b) Limitation Act (1908), S. 3—Applicability to 

arbitration proceedings. • 

The law of limitation as laid down in the Limitation 
Act applies to arbitration proceedings. The arbitrators, 
like a statutory Court, have no power to entertain and 
allow a claim presented beyond the period of limitation 
prescribed by the relevant Article in Scb. I to Ibe Act, 
Section 3 of the Act thus applies in arbitration proceed¬ 
ings aod it would be incorrect to urge that 9s. 4 to 25 
of the Act would not apply as this would lead to unjast 
and anomalous results : 16 A. I. R. 1929 P. C. 103, 
M on. (Para 10] 

Annotation; (’42.Cora.) Lim. Act, S. 3 N.27 Pt.2. 

(c) Limitation Act (1908), S. 14— Time taken for 
arbitration proceedings ~ Exclusion of. 

The word 'Court’ in S. 14 does not mean only the 
statutory Courts but includes arbitrators and proceedinga 
before them are civil proceedings before a Court within 
the meaning of that section, Therefore, the time spent 
in arbitration proceedings should be excluded from 
computation of the period of limitation for a suit 
instituted subsequently in respect of the same subject- 
matter provided the other requirements of S. 14 are 
satisfied. Whether the subsequent proceedings are 
before arbitrators or before a statutory civil Courtmakes 
no difference in the application of 9.14. An arbitra¬ 
tion agreement merely clothes the arbitrators with 
power to decide the dispute between the parties to the 
reference but the cause of action in proceedings before 
arbitrators as also in the civil suit is one and (be same 
and that is the dispute regarding the. right or tbe title 
which one party claims and the other party denies: 
16 A. I. R. 1929 P. C. 103 ; 30 A. I. B. 1943 All. 162 
and 17 A. I. R. 1930 Cal. 5, Eel. on; 20 A. I. B. 1933 
Nag. 130, Dissent. [Paras 13, 17 and 19] 

Annotation : ('42-Com.) Lim. Act, S. 14 N. 6 Pt* 

N. 18 Pt. 10. 

(d) Limiiaiion Act (190S), S. 19 — Admission oi 
unsettled account contained in arbitration lagrce- 
ment. 

An agreement to refer a dispute to arbitration con¬ 
tained an unqualified admission of the fact that tbe 
defeudanls purchased from tbe plaintifi certain goods 
and that a diOerecce cropped up in tbe account in 
respect of those dealings: 

Held that tbe legal effect of such an admission 
that whoever on account should be shown to be lb* 
debtor was bound to pay the debt to the other. Such an 
admission amounted to an acknowledgment of liability 
wjthin S. 19 and was not subject to a condition that tb® 
defendants would be liable only if tbe liability is 
ascertained by the arbitrators. It would afiord a frew 
starling point of limitation quite independently of the 
settlement of account by the arbitrators : 2 N. D. 1*. 
130 (P. C.}, FoH\ Case law discussed. [Paras 21 A 24i 

Annotation: (’42-Com.) Lim. Act. S. 19 N. 19 Pt. 8} 
N. 46 Pt. 15. 

(e) Civil P. C. (1908), 0. 6, R. 17 - Amendment 

seeking additional ground of e.xemption from li®i" 
tation. , . 

Where tbe plaintiff seeks to amend his plaint by 
relying on an additional’ground of exemption 
limitation based on a letter written by the defends 
and on which the defendant himself has relied in®, 
written statement it cannot be said that the defenoafl 
is being taken by surprise by such amendment 
when the plaintiff has relied on such ground m nm 
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previous writteu replies. Moreover such an amendment 
cannot be said to introduce a fresh cause of action or 
an; substantial obange in the cause of action on which 
the suit is based and therefore it should be allowed even 
at a late stage. The fact that the plaiotifi has not 
produced the letter in question cannot be a valid 
ground (or refusing (be amendment: 22 A. I. R. lOS.*} 
Mad. 158 ; 25 A. I. R. 1938 Nag. 388; 24 A. I. R. 1937 
Cal. 485 and 22 A. I, R. 1935 Bom. 213, Eel on. 

[Paras 27 A 31] 

Annotation: (•44-Com.) C.P.C., 0.6R. 17 N. 12 Pt. 17. 
Cases referred.^ 

1. (’13) 40 Cal. 598 : 40 I. A. 56 r 18 1. C. 949 (P. C.). 
Eanbaya Lai y. National Bank of India Ltd. 

2. (’33) 29 N. L. R. 272 : 20 A. I. R. 1933 Nag. 130 : 
144 I. G. 948, Mahara) Sai v. Kedarnath. 

3. (’29) 56 Cal. 1048: 16 A. I. B. 1929 P. C. 103 : 56 
I. A. 128:115 I. C. 713 (P. C ), Bamdutt Ramkisscn 
y. E. D. Sassoon A Co. 

4. (1899) 63 L. J. Q. B. 252 : 80 L. T. 116, In re 
Astley and Tyldesley Coal and Salt Co. 

5. (’29) 56 Cal. 639 : 17 A. I. B. 1930 Cal, 5 : 120 I. C. 
710, Abdul Bnhim Oosman A Co. y. Ojamsbee Pur- 
sbottamdas A Co. 

6. (’43) I. L. B. (1943) All. 467 : 30 A. I. R. 1943 All. 
162 : 207 I. C. 571, Beharilal Baijaath Prasad y. 
Punjab Sugar Mills Co. Ltd. 

7. (’06) 2 N. L. R. 130 : 33 I. A. 165 : 33 Cal. 1047 
(P. C.), Maniram v. Bupcband. 

8. (’87) 10 Mad. 259, Sitayya v. Rangarcddi. 

9. (’36) 17 Lab. 737 : 23 A. I. R. 1936 Lab. 629 : 165 
I. C. 723, Municipal Committee, Amritsar y. Baiiu 
Bam. 

10. (’17) 40 Mad. 701 : 4 A. I, R. 1917 Mad. 892 : 35 
I. C. 573, £. Bamamurtby y. T. Gopayya. 

11. (’32) 19 A. I. B. 1932 Lab. 470 ; 137 I. C. 840, 
Kanshi Bam v. Arjun Das. 

12. (’39) 26 A. I. R. 1939 Sind 113 : I, L. R. (1939) 
Kar. 693 : 181 1. C. 596, Tikamdas v. Ealianji. 

13. (’37) 24 A. I. R. 1937 Mad. 38: 169 I. C. 340, 
Jankirama v. Naraeimha. 

14. (1854) 1 Kay 678, Prance v. Sympson Eaj. 

15. (’37) 24 A. I. R. 1937 Pat. 616 : 171 I. C. 916, 
Shocbaran Das v. Chbakowri Sao. 

16. (’19) 6 A. I, R. 1919 Mad. 838:48 I. C.89, 
Narayauswamy v. Gangadbara. 

17. (’39) I. L. R. (1939) Nag. 194 : 25 A. I. R. 1938 
Nag. 388 : 176 I. C. 728, Lachbamaosingb v. 
Mabendralal Cboudbari. 

18. (’36) 22 A. I. B. 1935 Mad. 158 : 154 I. C. 707, 
Mutbammal v. Qurusami. 

19. (1887) 19 Q. B. D. 394 : 66 L. J. Q. B. 621 : 35 
W. B. 820, Weldon v. Neal. 

20. (’87) 24 A. I. R. 1937 Cal. 485 , Jogendra Narayan 
y. Debendta Narain. 

21. (’35) 22 A. I.R. 1935 Bom. 213: 1-56 I. C.-531, 
Percy F. Fisbar v. Ardesbir. 

22. (’08) 10 Bom. L. R. 346, Yakub Ibrahim v. Bai 
Babimatbai. 

M. R. Bobde and A. R. Kul/carni —for Appellant. 

R, Kaushalendra Rao and 0. R. Pradhan 

—for Eeapondents. 

Judgment, — This is a second appeal by the 
plaintiff against the dismissal of his suit on a 
preliminary point of limitation by the trial 
Court and also by tbe lower appellate Court 
and that is the only question which calls for 
decision in this appeal. 

[S] Tbe suit from which this appeal arises 
was instituted on 24th August 1986. It was for tbe 
recovery of Be. 4052-16.8 due from tbe defen- 


dants for the price of goods supplied and tbe 
amounts advanced by the plaintiff to them, from 
24.6-1933 to 22.1.1934. A suit of this nature is 
for purposes of limitation governed by Arts. 62 
and 57, Limitation Act, which prescribe three 
years as the period of limitation. The plaintiff’s 
suit was thus instituted beyond tbe prescribed 
period of limitation. 

[ 3 ] Where a suit is instituted after tbe expi- 
ration of the prescribed period of limitation 
0. 7, R. 6, Civil P. C., requires that tbe plaint 
shall show tbe ground or grounds upon which 
exemption from such law is claimed. It is there, 
fore necessary to examine tbe pleadings on re- 
cord in this light. 

[ 4 ] The plaintiff pleaded that tbe subject- 
matter in dispute in this suit was by agreement 
of the parties referred to arbitration. Tbe agree- 
ment of reference was executed by them on 
26.8-l9d3 and handed over to tbe arbitrators. 
The plaintiff awaited the result of tbe arbitra- 
tioD but finding that the arbitrators did not at 
all move in tbo matter he decided to hie a suit 
and. in fact, bad a plaint drafted on 1.9.1930. 
At this stage tbo defendants approached tbe 
plaintiff, paid him Rs. 500-0 0 and requested him 
to await the result of the arbitration for some 
time more. The plaintiff acceded to this request. 
He waited for a long time and ultimately served 
tbo arbitrators witb registered letters on 30-4- 
1938 . 2-5 1938 and 11.7.1936, but the arbitrators 
did not care to reply. Tbe plaintiff therefore 
filed tbe present suit. In para. 6 of tbe plaint, 
tbe plaintiff claimed exclusion of tbe period 
from 26.8 1935 to 11-7-1938 from computation of 
the period of limitation and in para. 9 tbe cause 
of action is said to have accrued on tbe dates 
on which tbe plaintiff's letters were received by 
the arbitrators. 

[ 5 ] Tbe defendants admitted execution of the 
agreement dated 26.8.1935 but denied that it was 
handed over to the arbitrators, or that tbe arbit¬ 
rators assumed jurisdiction. They denied that 
tbe plaintiff was entitled to exclusion of time 
from 26.8-1935 to U-7.1939 and further averred 
that tbe plaintiff did not prosecute tbe proceed- 
inge before the arbitrators in good faith and witb 
due diligence as is required by s. 14, Limitation 
Act. The defendants denied that tbe agreement 
dated 26.8-1935 contained an acknowledgment 
ofliabilityby tbe defendants within the meaning 
of 8.19, Limitation Act so as to permit a fresh 
period of limitation to be computed from that 
date. The defendants denied tbe agreement 
dated 1.9.1986 and they further denied that tbo 
alleged agreement gave a fresh cause of action 
and a fresh start of limitation. 

[6] As observed by tbeir Lordships of tbe 
Privy Council in 40 cal. 598^ at p. 609, where 
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the defeadants ask the Court to decide an issue 
on the very allegations of the plaintiff, they 
must be taken to admit for the sake of argu¬ 
ment that the allegations of the plaintiff in bis 
plaint are true reserving to themselves the right 
to show that these allegations are wholly or 
partially false in the further stages of the action, 
should the preliminary point be overruled. For 
the purpose of deciding the point involved in 
this appeal the statement of the defendants has 
thus to bo ignored. From the relevant allega- 
tions of the plaintiff, be should be taken to have 
relied on the following grounds of exemption 
from the bar of limitation ; 

(a) that the period between 26-8-1935, that 
is the date of reference to the arbitrators and 
11-7.1938, that is the date when, according 
to bim, the arbitration proved abortive, should 
be excluded under 8. U, Limitation Act, in com¬ 
puting the period of limitation prescribed for the 
suit; 

(b) that the period of limitation be computed 
afresh from 26.8-1935, the date of the agree¬ 
ment of reference to arbitration, as according to 
the plaintiff, that document contained an ac¬ 
knowledgment of liability in respect of the sub¬ 
ject-matter in the suit; and 

(c) lhat the agreement dated 1.9-1936 referred 
to in para. 3 of the plaint furnished to the plain¬ 
tiff a fresh cause of action and the present suit 
filed within three years of that date should be 
held to have been filed within time. The plain¬ 
tiff, somewhat later, wanted to rely on an addi- 
tional ground of exemption as would appear 
from what follows. 

[7] In para. 11 of the written atatemeit filed 
on behalf of defendant 2 on 4-11-1938, and subse- 
quently adopted by defendant 1 the defendants 
alleged that they sent a registered letter dated 
16-101936 to the plaintiff admitting the liability 
for Rs. 70.7.0 only and they remitted that 
amount by money order but the plaintiff refused 
to receive it. On these grounds, they claimed 
that the plaintiff was not entitled to the interest 
claimed and the costs incurred by him in the 
suit. In the written reply dated 21.11-1988 the 
plaintiff admitted the receipt of the defendants’ 
letter dated 16-10-1936 and the refusal to receive 
the money-order sent to bim by the defendants. 
In the oral statement dated 18-1-1939, the 
plaintiff admitted the money order coupon and 
undertook to produce the original letter dated 
16th October 1936, though, in fact, it was not 
produced. In the second written reply filed by 
the plaintiff on 20th June 1939, he pleaded that 
the defendants’ letter dated 16th October 1936, 
contained a valid adrnowledgmwit of the plain- 
'tiff’s claim, and that it gave a fresh starting 
j)oint for computation of the period of limitation 
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for bis suit. This plea was repeated in a subse. 
quent written reply filed by the plaintiff on l9th 
March 1940. These written replies were permitted 
by the trial Court to be placed on record creat¬ 
ing an impression that the additional ground of 
exemption pleaded therein would be available to 
the plaintiff without any further steps being 
taken by bim. On 6th April 1940 the trial Court, 
however, refused to take this additional ground 
of exemption into consideration without a suit, 
able amendment of the plaint and the plaintiff 
filed an application for amendment immediately. 
The trial Court disallowed the amendment by 
its order dated 13th April 1940 and the lower ap- 
pellate Court upheld that order. It is urged in 
this appeal that the amendment should have 
been allowed and the plaintiff should have been 
permitted to take advantage of this additional 
ground of exemption pleaded by him. 

[8] The record of the trial Court shows a 
great deal of laxity in observing the rules of 
pleadings. The first written statement by defen. 
dant 1 was filed on iith October 1938 and the 
last of the plaintiff's replies was filed on 19tb 
March 1940. During this period of a year and a 
half the defendants were permitted to file 
written statements from time to time; the oral 
statements which are not strictly pleadings were 
recorded on more bearings than one and the 
plaintiff was allowed to place on record three 
written replies. The parties and the Judges who 
bandied this case during this period are equally 
to be blamed for this laxity. We find from the 
order-sbeets of the trial Court that the case was 
fixed for recording evidence on 20tb March 1939 
and 2ist March 1939, No evidence was recorded 
on those dates because of a somewhat vagus 
proposal by the the parties that they would 
appoint arbitrators, if possible. The case was 
adjourned on this account from time to time 
till 30th June 1939 infructuously. Thereafter on 
10th July 1939 the trial Court ordered the suit to 
be stayed and referred the subject-matter of the 
suit to the arbitrators already appointed by the 
parties by their agreement dated 26th August 
1935. The suit was thus held up till the aforesaid 
order of the trial Court was set aside in appeal 
on 5th January 1940. On 23rd January 1940 the 
trial Judge ordered the parties to file additional 
pleadings and schedules, but before this was done, 
the record of the case came before another ^ 
aiding Judge, who on 13th April 1940 framed 
preliminary issues and disposed of the suit on 
one of thoss preliminary issues, namely, the 
issue of limitation. Thus from 20 th March 1939 
the suit was held up for one reason or the other 
till 6th April 1940. These facts are set out as ttef 
are material for deciding the question of ame*® 
ment already referred above. 
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[9] The learned counsel for the appellant 
■urged that the plaintiff's suit was within limita¬ 
tion even apart from the acknowledgment con. 
tained in the defendants' letter dated I6th 
October 1936. He argued that the plaintiff was 
entitled to exclusion of time from 26tb August 
1936 to 11th July 1938 under s. 14, Limitation 
Aot, and that the case reported in 29 N. L, R. 
272^ on which the Courts below relied was not 
correctly decided. He contended that the word 
‘Court’ in S. 14, Limitation Act, should include 
every tribunal constituted either under a statute 
or by agreement of parties, having jwwer to 
adjudicate upon the disputes between the parties 
More it and to give a final and binding deci¬ 
sion thereon. 

[10] The word 'Court' is not defined in the 

Limitation Act, but it is defined in s. 3 , Evi- 
dence Act, as under_ 

■‘Court includes all Judges and Magistrates, and all 
persons, except arbitrators, legally authorized to take 
evidence/* 

This definition indicates that for the purpose of 
the Evidence Aot arbitrators are not a Court. 
The legislature, it appears, thought fit to make 
that exception so that the arbitrators who are 
often laymen should not be bound by the techni- 
cal rules contained in the Evidence Act. It is, 
however, otherwise, regarding the provisions of 
the Limitation Act. It is well settled that the 
law of limitation applies in arbitration proceed¬ 
ings and that the law is as laid down in the 
Limitation Act, 1908. Thus, the arbitrators, like 
a statutory Court, have no power to entertain 
and allow a claim presented beyond the period 
of limitation prescribed by the relevant Article 
in 8ch. l to the Limitation Act, 1908. Section 3 , 
Limitation Act, thus applies in proceedings 
before the arbitrators and it would bs incorrect 
to urge that though s. S and the Articles in the 
Schedule to the Limitation Act apply to the ar¬ 
bitration proceedings, 8s. 4 to 25 of the Act do 
not apply. This would lead to unjust and ano¬ 
malous results. 

[11] The learned counsel for the appellant 
relied on the decision of their Lordships of the 
Privy Council in 66 cal. 1048^ which was 
distinguished by Staples A. J. C. in 29 N. L. r. 
^ 2 . The facts before their Lordships of the 
Privy Council were, no doubt, not identical with 
the facts in 29 N. L. R. 272.* or with the facts in 
the present case, The exact point before their 
Lordships was whether the time spent in the 
first arbitration proceedings which proved abor- 
tive should be excluded from computation of the 
period of limitation when the same claim is put 
forward before arbitrators appointed sub- 
Mquently. It is not however the actual decision 
TOt the principles enunciated by their Lordships 
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in that decision which are material and this, we 
say with respect, was not correctly appreciated 
by the learned Judge who decided 29 N. l. r, 
272. If the law of limitation as contained in 
the Limitation Act was not applicable to 
arbitration proceedings the question which arose 
for decision before their Lordships would not 
have arisen at all. In fact, their Lordships 
placed the matter beyond doubt when they 
observed thus: 

“The first question of taw which arises is the impor¬ 
tant general one, whether the Limitation Act, 1908 
applies to arbitration proceedings.” ’ 

Their Lordships answered this question in the 

affirmative and cited with approval the follow. 

ing observation in (1899) 68 L. J. Q. b. 252* 

"a submission to arbitration does not -per se exclude the 
right of either paitj to raise the defence of the Statute 
of Limitation.” 

[ 12 ] In the course of their judgment their 
Lordships further expressed their agreement with 
the reasoning of Greaves J. which is reproduced 
below: 

"It remains for me to decide whether, in computing tbs 
period of limitation, the time occupied in prosecuting 
the proceedings above referred to is to be excluded. Is 
is urged that, having regard to the wording of S. 14, 
Limitation Act, this section cannot apply. This argu¬ 
ment, however, does not seem to me to ho well founded. 

If limitation, as I think it does, applies in arbitration 
proceedings, the law of limitation applicable is that laid 
down in the Limitation Act, 1908, which is expressed 
to apply to suits, appeals and certain applications to 
Courts. If, therefore, ibis Act is to be applied to arbitra¬ 
tion ptocedings, notwithstanding the words above referr¬ 
ed to. I see no reason why S. 14 of the Act should not 
apply. If it is said that the wording of the section isnot 
apposite to arbitration proceedings, it could equally be 
said that the wording of the Act itself is not apposite. 

In my view, therefore, in computing the period of limi¬ 
tation. the time occupied in the proceedings which 
ended in the decision of the Judicial Committee is to be 
excluded.” 

Their Lordships further observed in that case 
tbup 

“The Limitation Act has no application in terms to 
arbitration proceedings and, as Greaves J. has pointed 
out, if the words 'suit instituted, appeal preferred, and 
application made’ in S. 3 are to be applied to arbitra¬ 
tion proceedings, it seems to follow that the same in¬ 
terpretation must be put upon them in S. 14, and that 
civil proceedings in a Court must be held to cover 
civil proceedings before arbitrators whom the parties 
have subitituted for the Courts of law to be the judges 

of the dispute between them.” 

[13] In view of what is stated above it is clear 
that arbitrators are a 'Court' and that procee¬ 
dings before them, are civil proceedings before 
a Court, within the meaning of 8. 14 , Limitation 
Act. It would therefore follow that time spent 
in arbitration proceedings is to be excluded from 
computation of the period of limitation in a suit 
instituted subsequently in respect of the same 
subject-matter, provided the other requirements 
of s. 14, are satisfied. 
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[ 14 ] We are fortified in our view by tbc follow- 
ing observation of Lort•^\illiam3 J. in 66 cal. 

639 .^ 

'in mv opinion, tbe proceedings before the arbitrator 
were proceedings id a Court within the meaning of the 
Kection" (which means 8. 14, Limitation Act.) 

[ 15 ] This question is considered very elabo¬ 
rately by a Division Bench of tbe Allahabad 
High Court in l. L. R. (l943) ALL. iCT.® In that 
case the dispute between tbe parties was referred 
to arbitrators by the agreement dated 6.12-1931 
and the proceedings before tbe arbitrators con¬ 
tinued till 2-12.1937. On 2-12 1937 one of tbe 
arbitrators applied for withdrawal from the 
arbitration proceedings, and consequently the 
proceedings proved abortive. On 24-M938 one 
of the parties to the dispute instituted a suit 
which was then 2 }ri'ma facie beyond tbe pres- 
cribed period of limitation. He however claimed 
that tbe period from 6-12-1931 to 2-12-1937 which 
was spent in arbitration proceedings should be 
excluded from computation under S. 14, Limita¬ 
tion Act. The learned Judges of tbe Allahabad 
High Court in allowing the exclusion of time 
relied on tbe cases already noted above and also 
on the opinion of Mr. Chitaley in bis Commen¬ 
tary on tbe Indian Limitation Act, vol. 1, p. 548. 
Many of the arguments advanced before us by 
tbe learned counsel for tbe respondents were con- 
sidered and repelled by tbe learned Judges in 
that case and we express our respectful agree¬ 
ment with that decision and the reasoning con¬ 
tained therein, It was further observed in that 
case that even though the failure of arbitration 
proceedings may not be due to a defect of juris¬ 
diction, nevertheless S. 14 applied on the ground 
that there was 'a cause of a like nature’ to a 
defect of jurisdiction within the meaning of 
s. 14, Limitation Act. 

[16] In 27 N. L. R. 272* the learned A. J. C. 
held that S. 14, Limitation Act, did not apply 
firstly because the proceedings before arbitrators 
are not proceedings before a Court within the 
meaning of S. 14 with reference to a subsequent 
civil suit, and secondly because the arbitration 
did not fail for want of jurisdiction in the arbi¬ 
trators or for a cause of a like nature within 
the meaning of S. 14, Limitation Act. He also 
observed that tbe proceedings before the arbi- 
trators cannot be held to be on the same cause of 
action as a civil suit. According to tbe learned 
Judge the cause of action in proceedings before 
arbitrators is the agreement of reference whilst 
in a civil suit tbe cause of action is the right or 
title which the plaintiff alleges in himself. These 
are the grounds on which the learned Judge dis. 
tinguished the Privy Council decision in 56 cal. 
1048.^ 

[ 17 ] We find ourselves unable, with respect, 
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to endorse the learned Judge’s appreciation of 
the decision in 56 cal. 1048* and the reasons of 
the learned Judge on which S. 14, Limitation 
Act, was held inapplicable do not also commend 
themselves to us. In our opinion there is no 
warrant for holding that the proceedings before 
arbitrators are proceedings before a Court with 
reference to subsequent arbitration proceedings 
but not with reference to a subsequent civil suit. 
In fact, this is opposed to the pronouncement of 
their Lordships of the Privy Council 

‘ tbat civil proceedings in a Court must be held to 
cover civil preceedings before arbitrators whom the 
parties have substituted for tbe Courts of law to be the 
judges ol tbe dispute between tbem." 

Once it is clear that proceedings before arhitr^ 
tors are civil proceedings before a Court, then it 
makes no difference in tbe application of 8.14, 
Limitation Act, whether subsequent proceedings 
are before arbitrators or before a statutory civil 
Court. Where arbitrators refuse to function 
either expressly or impliedly as can be gathered 
from their conduct, they become funcim offi¬ 
cio and tbe arbitration fails; the same situation 
arises where the award given by the arbitrators 
is set aside by a civil Court. On this point we 
have already expressed our respectful agreement 
with tbe opinion of the learned Judges of the 
Allahabad High Court wbero they held that even 
if tbe failure of arbitration proceedings may not 
bo due to a defect of jurisdiction, nevertheless 
the failure was due to a cause of a like nature 
to a defect of jurisdiction. Further 
agree with tbe learned Additional Judiciftl ® 
missioner that the cause of action in proaedin^ 
before arbitrators is the agreement of reference 
The agreement merely clothes the arbitrato 
with power to decide the dispute 
parties to tbe reference but the cause of aci 
in proceedings before arbitrators as ^ 

civil suit is one and the same and that is» 
dispute regarding the right or the title wmc 
party claims and tbe other party 
these reasons, we find ourselves unable, wim 
pect, to agree with the decision of tbe learn - 
ditional Judicial Commissioner in 29 N-L-®* ^ 

[ 18 ] In view of what is said above, it ^ ® 
necessary to consider in detail tbe argn 
advanced by the learned counsel for the re f 
dents. Suffice it to say. that in out opiuwn 
word ‘Court’ in S. 14, Limitation Act, ^ 
mean only the statutory Courts as a qb 

him. Nor do we think that the cases reliw 
by him in which time spent in proceedings ^ 
a Eailway Board or a coiTCiliator was rio 
ded under S. 14, Limitation Act, are P®,.'jjte 
those cases the officers dealing with the ^ 
had no powers as the arbitrators have to g 
final and a binding decision. 
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Ci9] In the result, we disagree with the deci- 
Bjons of the Courts I)elow on preliminary issue 

1 (a) and decide that issue in favour of the 
plaintiff. It is now for the lower Court to decide 
whether the other requirements of s. 14 , Limita. 
tion Act, are satisfied. 

[20] The next question to be considered is 
whether the agreement of reference dated 2C-8. 
1935, contains an admission of liability by the 
defendants within the terms of s. 19 , Limitation 
Act. The first part of the agreement contains an 
unqualified admission of the fact that the defen- 
dants purchased from the plaintiff goods e. g. 
crude oil, diesel oil etc,, and that a difference 
.cropped up in the account in respect of those 
dealings. It is not disputed and it cannot be 
disputed in view of the observations of their 
Lordships of the Judicial Committee in 2 N. L. r. 
130 that the legal effect of such an admission is 
that whoever on account should be shown to be 
the debtor is bound to pay the debt to the other 
Their Lordships were dealing in 2 N. L. R. i 3 o^ 
with an admission more or less similar to the 
one contained in the first part of the agreement 
dated 26-8.1935 and they held that it constituted 
a conditional acknowledgment of liability, the 
only condition being that the balance should be 

person making the 

admission. 

[ 21 ] The contention of the learned counsel for 
the respondent in this respect is that the document 
contains a conditional admission, the condition 
Ming that the liability should be ascertained by 
the arbitrators appointed under that document. 
In out opinion, this contention is not sound. In 

2 N. L. R. 130^ their Lordships of the Judicial 
Committee referred with approval to a case in 
10 Mad. 269® which was very like the ease before 
us. In that case ‘a’ acted as a commission agent 

fu' V ^ ‘dispute between them as to 

the liability of b’ and 'c' was referred to arbi- 
tretion. In a memorandum signed by ‘b’ and 
c they denied that the balance would he found 
due to A but admitted that accounts must be 
Uken and that they would be liable if any 
balance J8 band due to 'a'. The arbitrators 
made an award wbieb was subsequently set aside 
by the Court. In a suit subsequently bled by 
A against b and c it was held that what was 
Mntained m the memorandum wag a sufficient 
acknowledgment within the terms of s 19 . even 

Monud^du^e by ta."' 

[ 22 ] In 17 Lah. 787 ® there was a disnute 
tetween the Municipal Committee and a contL 
tor as to the amount due to the latter and it 
WM referred to an arbitration which eventually 
failed. The question before the learned Judges 
was whether the document embodying the reso¬ 


lution of the Committee admitting an unsettled 
account between the parties which was to be 
referred to arbitration contained an acknowledg. 
raent wbieb extended the period in spite of the 
fact that the arbitration eventually failed It 
was contended on behalf of the Committee that 
he acknowledgment was coupled with a condi- 
tion namely an implied promise to pay such 
sum as would be found due by an arbitrator 
and as the arbitration failed there was no 
acknowledgment of liability at all within the 
terms of s. I9 and reliance was placed on 
40 Mad. 701. The learned Judges held, distin- 
guisbing the Madras case, that quite apart from 
an implied^ promise to pay wbatevir would be 
found due oy an arbitrator, the admission of an 
outstanding account constituted an acknowledo- 
me^ of liability within the terms of S.. 19 and that 
It afforded a fresh starting point of limitation. 

1 he other cases relied on by the learned counsel 
tor the apiiellant viz., a i. r, 1932 Lah. 470 " 

and A. i. r. 1939 Sind 113*^ also negative the 
responaeDt's contention. 

[ 23 ] The learned counsel for the respondents 
relied on 40 Mad. 701^® which turned mainly on 
the copstruetiOD of the particular agreement 
which in effect contained the statement by the 
defendants to the following effect: 

“We denyilmt nnythiog is duo to you. but as you 
tbreaiena suU, we shall agree to lelcr matters lo 
arbitration and if the arbitrators give an award holdint* 
us liable to pay any sum. we sUall pay it to you.” 

The learned Judges of the Madras High Court 
observed that there was in that document no 
admission of a subsisting jural relationship of 
debtor and creditor and that a mere reference to 
arbitration which is a mode of settling disputes 
and not an admission of any liability, does not 
import any such relationship. In a. I. R. 1937 
Mad. 38. Venkatararaana Rao J. relying on 

(1854) 1 Kay. G77‘* at p. C3l held that for an 

acknowledgment of a right to account there 
need not be an acknowledgment that a debt or 
even a specified amount thereof is actually due 
It 13 enough (as observed by Wood V. C in the 
aforesaid case) that there was an acknowledg. 
ment that an account is pending, and that the 
defendant promised to pay the balance, if any 
due from btm upon such account. The learned 
Judge further observed that the decision in 40 
Mad. 701 was only an authority for the propo- 
sition that a mere reference to arbitration with 
an agreement to pay whatever the arbitrators 
decide would only be a conditional acknowledg. 
ment depending upon the decision of the arbitrt 

1937 Pat. 

1932 Lab. 470 ” and A. I. r. 1919 
Mad. 838 relied on by the learned counsel for 
the respondents were also decided on the con. 
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struction of particular documents which the 
learned Judges had to interpret in those cases. 
These cases are clearly distinguishable. 

[24] In our opinion the acknowledgment con¬ 
tained in the agreement dated 2G 8-1935 was not 
subject to a condition that the defendants would 
be liable only if the liability is ascertained by 
,tho arbitrators. Following the principles laid 
idown in 2 N. L. R. 130’ we hold that the agree¬ 
ment dated 26-8-1935 contains an acknowledg¬ 
ment of liability within the terms of S. 19, 
Limitation Act and that it affords a fresh start- 
ing point of limitation quite independently of 
the settlement of accounts by the arbitrators. 

[25] We do not 6nd much substance in, the 
argument of the learned counsel for the appel¬ 
lant advanced on the basis of the alleged agree¬ 
ment dated 1-9193G. It is moreover not necessary 
for us to consider it in detail as the plaintiff's 
suit is not based on that agreement, or on the 
cause of action alleged to be furnished thereby. 
In a suit based on the cause of action furnished 
by the dealings between the parties, this oral 
agreement cannot help the plaintiff in removing 
the bar of limitation. 

[26] The only question which remains to be 
considered is regarding the amendment of the 
plaint disallowed by the lower Courts. The 
amendment is disallowed mainly on the ground 
of delay and also on the further ground that 
letter dated 16 101936 which is said to contain 
the acknowledgment sought to be pleaded was not 
produced. We are of opinion that looking to the 
nature of the amendment applied for it should 
not have been disallowed on those grounds. 

[27] By this amendment, the plaintiff was 
only seeking to rely on an additional ground to 
remove the bar of limitation and this ground 
was based on the letter of the defendants on 
which they themselves relied in their written 
Istatement. The defendants cannot therefore com. 
plain that they are being taken by surprise. 
Moreover the amendment was not introducing 
a fresh cause of action or introducing any sub- 
stantial change in the cause of action on which 
the suit was based. It is only when the amend¬ 
ment applied for is of a fundamental character 
that the question of delay becomes material and 
as observed in 1. L. R. (1939) Nag. 194^’ such 
amendments should not be allowed except under 
special circumstances. On the other band, where 
the amendment is not of a fundamental character 
it should be allowed readily and at any stage 
except that the other aide may in suitable cases 
be compensated by the award of costs which, it 
is said, is a panacea which heals every sore in 
litigation. 

[28] It is clear from the record that the plain¬ 
tiff pleaded as early as 4th November 1988 and 


again on 20th June 1939 that the defendants’ 
letter dated iGtb October 1936 contained an ac- 
knowledgment of liability by the defendants in 
respect of the subject-matter of the suit. What 
was done on 6th April 1940 was that the same 
matter was put iu tbs form of an application for 
amendment as required by the Court. In our 
opinion there can be no valid ground at all for 
disallowing the amendment of this nature. The 
non-production of the letter dated 16th October 
1936 can equally be no ground for disallowing 
the amendment as the defendants themselves 
have admitted the relevant portion of that letter 
and the plaintiff can appropriately produce it, if 
the amendment is allowed. 

[29] It is pointed out by Sir Dinshah Mulia 
in his commentary on 0.7, R. 6, Civil P. C., that 
even where the plaint does not show any 
ground of exemption the Court of first instance 
should allow the plaint to be amended save under 
very exceptional circumstances. In tbe present 
case the plaint did show tbe grounds of exemp- 
tion from limitation and tbe plaintiff merely 
wanted to add one more ground. In A.I.R. 1986 
Mad. 158‘® tbe learned Judge pointed out that an 
amendment should be allowed at any stage where 
no new relief is prayed for or a fresh cause of 
action added by the amendment. It was ob- 
served that an additional ground of exemption 
does not change tbe cause of action. It was fur¬ 
ther observed that under 0. 6, R. 17, Civil P. C., 
not only is the Court given power but it is under 
a duty to allow such amendments as will 
the real questions in issue to be raised. The 
learned Judge referred with approval to tbe 
weighty remarks of Lopes L. J. in (1807) 19 Q.B.R' 

894^® at p. 396 5 ... 

•’However negligent or careless the first o®>8Sion ao 

however late the proposed amendment, the • 

should be allowed it it can be allowed without idJUBh" 

to tbe other side.” _ .. 

[30] In A. I. R. 1937 Cal. 485*° the Division 
Bench of the Calcutta High Court interfe^ 
with the order of the lower Court disallowing 
amendment when by that amendment the 
tiff wanted only to add another ground of exeffl? 
tion from limitation. Tbe learned Judges . 
out that while exercising the discretion m 
matter of amendment tbe following observation 
of Lord Buckmaster must be borne in 
“All rules of Court are nothing but ‘ i is 

to secure the proper administration of justice, an 
therefore essential that they should be “a ^ ^ 

and be subordinate to that Purpose, soJhaWmi^ ^ 
of amendment must be enjoyed and sboul - 

liberally exercised, but none tbe less no po ^ ^ 
been given to enable one distioot oau^ of (j 

substituted for another, nor to change, of „ 
amendment, tbe subject-matter of tbe suit ew. 

In the opinion of the learned Judges - 

ment seeking bo add one more ground o 
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tion from limitation ia not either to substitute 
one cause of action for another or to change the 
flubjeot'Diatter of the suit and such an amend¬ 
ment should therefore be readily allowed. In 
A.i E, 1936 Bom. 218** the learned Judge observed 
that the Court may at any stage of the proceed¬ 
ings of a suit allow a party to amend its plead¬ 
ings by permitting him to substitute one ground 
of exemption from limitation for another, and 
in this matter reliance was placed on 10 Bom 
L. R. 316.** 

[ 81 ] In our opinion the Courts below acted 
with material irregularity and against the esta¬ 
blished principles of law in disallowing the 
amendment. The application dated 6th April 
1940 for amendment should have been allowed 
and we accordingly allow it. The lower Court 
should permit the letter dated 16th October 1936 
to be produced and placed on the record so that 
it would be in a position to decide if it contains 
an acknowledgment within the meaning of s. 19 , 
Limitation Act. 

[32] The decree of the lower appellate Court 
dismissing the plaintiff’s suit is set aside with 
costs, and the suit is remanded to the first Court 
for disposal according to law. 

Suit remanded. 
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Ottamrao Shripat Bhutekar—Complainar. 
—Applicant 7. Asm Hanwanta Bhutekaran 
another—Accused—Non-applicants. 

Criminal Revn. No. 68 0(1947, Decided on DM4-1( 
3947, from Older of Addl. Sessions Judge, Buldani 
30-1M946. 

(a)Crfnlnal P.C.(1898) Ss. 253 ( 1 ) -Warrantcas 
—It is duty of Magistrate to call and examine per 
eons said by complainant to know facts, belore dis 
charging accused under S. 253|2) on subsequer 
hearing-criminal P. C. (1898), Ss. 259, 247. 

In B warrant cose, under 8. 429, Penal Code, whe 
me ofienee alleged is cognizable and non-coinpoundabk 
the Magistrate cacoot discharge the accused uode 
B.253 (2) on the ground that “the complainant being afc 
sent there is no evidence against accused person", whei 
the complainant had said on affirmation in his exami 
nation on the previous hearing that though he knew no 
thing personally, he had'been told the (acts by two person 
whom he named. Before It can be said that there is ni 
evidence, it is incumbent on the Magistrate to call am 
mmine such witnesses as are said to know the facts 

Nag. 192, Ref. [Paras 2 & 3 

ibere is a difference between a summons cas^ 
and a warrant case. In the former, 8. 247 applies an< 
the accused can bo acquitted if the complainan 
does not appear upon the day appointed for the appea 
ranee of the accused, or any day subsequent thereto t< 
which the hearing may bo adjourned. In warran 
cases 8. 259 applies and the power to discharge tb. 
accused In the absence of the complainant is only giver 
In oompoundable and nomcognisable cases. (Para 6 

AnnotatIon:-{’46-Com) Cr. P. C. 8. 268, N 2; 8 
889 R 2 8. 247 N, 2. 
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(b) Criminal P. C. (1898), S. 253 (2)-Reasons lor 
discharge of accused must be recorded —Omission 
is not curable. 

Under S.253 (2), the reasons need not be recorded in 
any particular form and it would be enongh if the rea¬ 
sons which motivated the discharge of the accused can 
be gathered from the order, but reasons there must be 
in some form or other. There must bo enough material 
in the order to satisfy tlie High Court that the dis¬ 
charge was for good and proper causes. Omission to 
record reasons is not curable irregularity. [Para 5] 
Annotation:—('46-Com) Cr. P. C. S. 253 (2) N. 7. 
Case referred'.— 

1. (’36) I. L. R. (1936) Nag. 20o : 23 A. I. R. 1936 Naq. 
192 : 166 I. C. 709 : 38 Cr. L. J. 307, Thakurdus v. 
Narayan. 

N. B» Chandurkar —for Applicnot. 

S. N. Kherdeker —ior Nou-applicants. 

H. Kaushaltndra liao, Government Pleader — 

ior the Crowo. 

Order.—The non-applicantg were prosecuted 
under S. 429, Penal Code, for mischief by killing 
a buffalo. The complaint was filed on 25 - 7 . 1946 . 
There were eight hearings and on the ninth the 
complainant was absent. Accordingly, the trying 
Magistrate, purporting to act under S. 253 (21, 
Criminal P. C., discharged the accused. He did 
not say that he considered the charge to be 
groundless, but merely said that : 

“The complainant being absent there is no evidence 
against the accused persons." 

[2] Now of course, if there is no evidence 
against an accused person, that is a good ground 
for discharging him. Bub before it can be said 
that there is no evidence, it is incumbent on the 
Magistrate to call and examine such witnesses 
as are said to know the facts. When the com- 
plainant was examined on 25-7-1946 he stated on 
affirmation that he knew nothing personally but 
had been told the facts by two persons whom he 
named. The Magistrate was bound in these cir- 
cumstances to call these two witnesses and 
examine them. 

[3] This is a warrant case. An offence under 
S. 429, Penal Code, is cognisable and non.com- 
poundable. The procedure for such trials is laid 
down in chap. 2 i. Section 252 ( 2 ) requires the 
Magistrate to 

"ascertaio from the complainant or otherwise, the 
names of any persons likely to be acquainted with Ibe 
facts of the case and to be able to give evidence for the 
prosecution" 

and then says 

‘and shall summon to give evidence before himself 
such of them as he thinks necessary." 

Then comes 8.253 which provides in sub-s. (i) 
for the discharge of the accused 
"if upon taking all the evidence referred to in 8. 262" 
be finds no case made out etc. See also I. L. r 
(193C) Nag. 205* at p. 214. 

[4] Sub-section ( 2 ) leaves the Magistrate a 
large discretion for discharging the accused if be 
considers the charge to be groundless, but be can 
only do this "for reasons to be recorded." 
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[ 5 ] It was argued that the omission to record 
reasons was a curable irregularity. I agree that 
the reasons need not be recorded in any parti¬ 
cular form and that it would be enough if the 
reasons which motivated the discharge can be 
gathered from the order, but reasons there must 
he in some form or other. There must be enough 
I material in the order to satisfy the High Court 
ithat the discharge was for good and proper 
causo. The only reason which can be gathered 
from the order is that as the complainant was 
absent there is no evidence. But that was not 
tlie complainant’s fault. He bad already named 
two of the persons who were likely to know the 
facts of the case. 

[cl The absence of the complainant is not 
.sullicient in cognisable and non-compoundable 
cases under chap. 21. There is a difference here 
between a summons case and a warrant case. In 
the former, S. 247 applie.s and there the accused 
can be acquitted if the complainant does not 
appear 

"upon the day appointed for the appearance of the 
accused, or any dny subsequent thereto to which the* 
beariuR ni.ay be adjourned." 

In warrant cases S. 259 applies and the power to 
discharge the accused in the absence of the com¬ 
plainant is only given in compoundable and 
rion-cognizable cases. The orders of the lower 
Court are set aside and the trying Magistrate is 
directed to proceed with the trial. 

R.G.D. Order set aside. 

A, I. R, (33) 1948 Nagpur 342 [C. N. 115.] 

Hemeon j. 

Narayan Prasad and others—Applicants v. 
Emperor. 

Criminal Revn. No. 190 of 1947, Decided on 26 9' 
1947, from order of Addl. Sessions Judge, Damoh, 
D/* 5*4-1947. 

Evidence Act (1872), Ss. 133,144—Public servant 
extorting bribe — Evidence of bribe given —Very 
little corroboration is required— Penal Code (1860), 
Ss. 161 and 165. 

The rule of the Court which requires corroboration 
of the evidence of an accomplice as against each accu¬ 
sed, if it applies at all, applies with very little force to 
a case in which the accused is charged with extorting 
a bribe from other persons. Tbo objections which usu* 
ally arise to the evidence of an accomplice do not real* 
ly apply where the alleged accomplice, that is, the 
person who pays the bribe, is Jiot a willing participant 
in the oficnee, but is really a victim of that offence. In 
casas of this kind, where the payment of tbo bribe has 
not been voluntary, very slight corroboration would be 
sulTicient to make the evidence of such persons admis¬ 
sible against the receiver of tbe bribe: 2i A. 1. R. 1935 
Bom. 230 and 34 A. I. R. 1947 P. C. 135, Eel on. 

(Pams 9 & 10] 

Annotation:—(’46-Mau) Evidence Act, S. 114., N. 4 
S. 133. N. 7. 

Coses referred :— 

1 . (’35) 59 Bom. 486 ; 22 A. I. R. 1935 Bom. 230 ; 156 

I. C. 615 : 36 Cr. L. J. 963, Kamalkban v. Emperor, 


2. (’47) 34 A. I. R. 1947 P. C. 135 1 26 Pat. 460 (PC), 
Srinivas Mall v. Emperor. 

V. E. Sen— tot Applicants. 

E. Kaushalendra Eao, Government Pleader—iot the 
Crown. 

Order _Narayan Praabad, Patwari, Bhawani 

Prashad, revenue peon, and Abdul Majid, reve* 
nuB peon, were convicted and each sentenced 
to undergo 3 consecutive terms, each of 3 mon¬ 
ths rigorous imprisonment, and pay E8.75 fines 
by the First Class Magistrate, Damoh, under 
S. 161, read with S. 34, Penal Code. In appeal 
the Additional Sessions Judge, Damoh, held 
Narayan Prashad liable under S. 165, ibid, main¬ 
tained the jail punishment awarded and set 
aside the fines. Bhawani Prashad was also ad- 
judged liable under that section but on one count 
only and he was sentenced to undergo 3 months 
rigorous imprisonraeut. His fines too were set.. 
aside. Abdul Majid was acquitted. Narayan 
Prashad and Bhawani Prashad have now come 
up in revision to this Court. 

[ 2 ] The case against them shortly stated was 

to the effect that while they were engaged in 
grain procurement work in mouza Gadhola, 
Hatta tabsil, Saugor District, in April-May 1945, 
they received illegal gratifications from Prahlad 
Singh (p. W. l), Bhopal Singh (p. W, 2) and 
Bahadur Singh (p. w. 3) with the consequence 
that they did not procure from them the stipu¬ 
lated quantity of grain. An anonymous petition 
despatched in July 1945 was received by the 
Tahsildar, Hatta, and S. P. Sukul (P. W* 7) 
ried out the investigation in the course of which 
Prahlad Singh, Bhopal Singh and Bahadur Singh 
made the reports Ess. P-1. 3 and 4 respec¬ 
tively on 12-8-1945. , 

[3] The applicants asserted thf^t they hw 
demanded and received only the stipulated 
amounts of grain from each of those three wit¬ 
nesses, and that they had neither demanded not 
received illegal gratification from any of t^- 
They claimed in defence that they had been 
inculpated because of their refusal to depose 
against Mr. B. D. Tiwari, Naib-Tahsildar. 

[ 4 ] Prahlad Singh’s version was briefly » 
the effect that when be refused to supply 12 ba^ 
of wheat and 8 bags of juar as demanded by the 
accused as his father and uncle were not a 
home, they threatened to enter his bouse ^ 
remove that quantity forcibly. Eventually, 
applicant Bhawani Prashad said that he ^o 
accept a smaller quantity if he were paid • 
but he agreed to take Rs. 15 and the 
cided that the quantity to be supplied by * 
Singh was only 3 bags of wheat and 1 
juar. 

[ 5 ] Bhopal Singh claimed that when be ^ 

sed to supply the two bags of wheat ^ 

the accused, they threatened to enter hifl h 
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and demanded Bs. 6 from him. On his payment 
of that amount to the applicant Narayan Pra- 
shad they took only 1 bag of wheat from him. 

[6] Bahadur Singh’s version was that on his 
refusal to supply two bags of wheat to the accu. 
sed.they wereaWtto enter his house and Nara. 
yan Prashad demanded Ra,4 from him. When he 
l)aid that amount, only one bag of wheat was 
taken from him, 

[7l Puransingh (p. w. 4) averred that after 
he had paid Rs. 6 in similar circumstances, the 
demand of 2 bags of wheat from him was met by 
the delivery of l bag of juar. On Kadore P. W 5’s 
payment of Rs. 5 to Narayan Prashad, one bag of 
wheat was accepted in lieu of two bags thereof de. 
manded. Ujyar Singh (P. W. 6) had been taken 
from bis village Khiria to Gadbola to assist the 
applicants in grain procurement and from his 
testimony it was shown that in the distribution 
of the money received by them at Gadhola each 
■received Rs. 28 . This would signify that the 
total amount collected was rs. 84, but from the 
testimony of Prahlad Singh (p. \v. i) and Puran. 
flingh {p. w. 4) who also averred that each of 
the accused received Rs. 28 it would appear that 
the total amount collected was rs. 86. Prahlad 
Singh could not say what happened to the extra 
BS. 2, but Puransingh stated that it remained 
with the applicant Bhawani Prashad. The point 
is not, however, of any salient importance as it 
was clear from the independent and reliable 
evidence of Ujyar Singh (p. w. 6) that each of 
the accused received Rs. 23. 

[8] That evidence did not, it is true, refer 
epecihcally to the amount recovered from 
Prahlad Singh and the other Gadliola witnesses, 
but it did corroborate their testimony concern, 
ing the unlawful recovery of money at that 
place and of its distribution among the accused 
and if the Gadhola witnesses can be regarded as 
accomplices, substantial corroboration of their 
evidence was not required, 

[9] In 59 Bom. 486,^ TVadia J, made the 
following observations: 

“But In cases oI bribery the persons who pay the 
bribe and those who act as intermediaries are the only 
persons who can ordinarily be cxpecUd to give evi¬ 
dence about it. It is not possible to expect absolutely 
Independent evidence about the payment of a bribe, 
and a distinction has t') be made between persons 
who have voluntarily p.aid a bribe to a public servant 
in order to secure some advantage for themselves, and 
persons, such as Krishna. Dadu and Namu in this 
case, who have been compelled by improper pressure 
put upon them by a public servant to pay a bribe. In 
cases of this kind, where the payment ol the bribe has 
not been voluntary, very slight corroboration would, in 
ray opinion, be sufficient to make the evidence ol such 
fersODS admissible against the receiver of the bribe." 

In the same case Beaumont C. J. said: 

“In my opinion, the rule of the Court which requires 
vorroboniUoooftbQ 07id^Dc6 of an acoompUcdai gainst 
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each accused, if it applies at all, applies with very 
little force to n c^se like the present, in which the ac¬ 
cused is charged with extorting a bribe from other 
persons. The objections which usually uriso to the 
evidence of an accomplice do not really apply whero 
the iillegcj accomplice that is, the person who pays 
the bribe, is not a willing participant in the offence 
but is really a victim of that ofTence." 

In A. I. B. 1947 p. c 135^ their Lordsiiips of the 
Judicial Committee of the Privy Council in 
dealing with the contention that reliance bad 
been placed on the uncoiToborated evidence of 
accomplices observed: 

"Section 133, Evidence Act, expressly provides that 
'an accomplice shall be a competent witness against an 
accused person’ and that ‘a conviction is not illegal 
merely because it proceeds upon the uncorroborated 
testimony of an accomplic?.’ No doubt the evidence of 
accomplices ought as a rule to be regarded with suspi¬ 
cion. The degree of suspicion which will att;ich to it 
must however vary according to the extent and nature 
of the complicity: sometimes, as was said by Sir John 
Beaumont C. .1. in 59 Bom, 486,1 accomplice is 'not a 
willing paiticipant in the ofienco but a victim of it.’ 
There is ground for saying that the accomplices in 
this case acted under a form of orwsure whioh it would 
have required some firmness to resist." 

[10] if, as stated, tho evidence of the Gadhola 
witne3ie3 required corroboration, that supplied 
by Ujyar Singh was suflicient. The evidence of 
the Gadhola witnesses had necessarily to be 
received with caution, but there is no reason why 
it should be disbelieved. The applicants had 
undoubtedly collected mojiey to which they 
were not entitled and exerted pressure on the 
villagers who were reluctant to supply the 
amount of grain demanded from them. The 
reports Exs. p-l, 3 and 4 had been made bela- 
tedly, but there was nothing imiisual in tho de¬ 
lay, ^13 villagers ordinarily are reluctant to 
move against Government servants and in the 
present case they bad themselves gained advan¬ 
tage from the payments to the applicants. 

[Ill The evidence of the defence witnesses 
was disbelieved by Loth Courts for cogent rea¬ 
sons with which I am in agreement. There was 
manifestly no substance in the defence plea 
that the accused had been incriminated because 
of their refusal to testify against Mr. B, D. 
Tiwary, Naib Tahsildar. 

[l2] Two of Narayan Prasbad’s convictions 
wore in order and are maintained, but the 
third which is in respect of the amount paid by 
Prahlad Singh mu3t be set aside. Prahlad Singh 
bad paid Rs. 15 not to this applicant but to the 
applicant Bhawani Prashad and tho latter was 
convicted therefor. That conviction too was in 
order and is maintained. As to sentence, Nara¬ 
yan Prashad shall undergo two concurrent 
terms, each of 3 months rigorous imprisonment, 

He as patwari was undoubtedly the chief offen- 
der. With regard to the applicant Bhawani 
Prashad, who was merely a tahsil peon, the po- 
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sition is different and the ends of justice -will be 
met if he is ordered to pay a substantial fine. 
The sentence of imprisonment awarded to him 
is accordingly set aside and in lieu of it he is 
sentenced to pay a fine of Es. SCO. In default 
of payment he shall undergo 3 months rigo- 
rous imprisonment. Subject to these modifica¬ 
tions the application is dismissed. 
r.G.d. Application dismissed. 


A. I. R (33) 19^18 Nagpur 3M [C. N. 116.] 
Hemeon and Sen JJ. 

Mt. Bhnkhin wlo Gajraj —Accused — Ap¬ 
pellant V. Emperor. 

Critnin^il Appeal No.94of 1947,Decidedon25-7'1947, 
from order o( Sessiooe Judge Raipur, camp Bilaspur, 
D/- 14-4-1947. 

(a) Evidence Act (1872), S. 24 _ Retracted con¬ 
fession—It may lorm basis of conviction if believed 
—But it is unsafe to convict on it without indepen¬ 
dent corroboration — Corroboration must be in 
material particulars—Criminal P. C. (1898), S. 164. 

A retracted confession, if believed to be true, may 
form the basis of a conviction: but as a rule of caution 
it is unsafe to base a conviction even of the maker on 
a retracted confession alone without some independent 
corroboration. The corroboration must be in material 
particularssoasto satisfy the Court that the confession, 
even though retracted may beaded upon : 26 A.I.R. 
1939 Cal. 65 (FB), Bej. [Para 15) 

Annotation:—(’46-Man} Evi. Act, S. 24, N. 9. 

(■46-Cora) Cr. P. C., S. 164, N. 18. 

(b) Criminal P. C. (1898), S. 164-Police custody 
—Accused handcuffed and one constable standing 
guard on dais when confession recorded by Magis¬ 
trate—Conlession held made under influence of 
police—Evidence Act (1872), S. 26. 

The accused must be free and unhampered at the 
time when bis confession is recorded and should not 
be subject to the influence of the police. [Para 16] 

The accused persons were produced before a Magis¬ 
trate in the custody of the guard provided by the 
police. The Magistrate who recorded the confessions 
noted that one constable stood guard on the dais when 
the confessions were recorded. Two of the accused 
were bandcufled when their confessions were recorded: 

JUld, that it was impossible to be sure that the con¬ 
fessions made by the accused persons in these circums¬ 
tances were not made under tho influence of the police. 
24 A. I. R. 1937 Lab. 409, Rd. on. [Para 20] 

Annotation:— (’46-Com) Cr. P. C. S. 164, N. 17. 

('46-Man) Evi. Act, 3. 26, N. 4. 

(c) Evidence Act (1872), S. 24 — Inducement — 
Positive proof of, is not required for rejecting con¬ 
fession — Well-grounded conjecture reasonably 
based upon circumstances disclosed is sufficient. 

Section 24 does not require positive proof (as defined 
in S. 3 of the Act) of improper inducement to justify 
the rejection of the conlession; the word 'appears' in¬ 
dicating a lesser degree of probability than would be 
necessary if ‘proof’ had been required. A well-grounded 
conjecture, reasonably based u^n circumstances dis¬ 
closed in the evidence, is sufficient to exclude the con¬ 
fession, because it would be idle to expect the accused 


to prove the inducement, threat or promise; for io’ 
most cases such proof cannot be available: 12 A. I. 
1925 Cal. 587, Bel on. [Para 21] 

(d) Criminal P. C. (1898), S. 164 — Confession 
must be voluntary — Magistrate must question 
accused with view to discover whether accused 
confesses voluntarily. 

A Magistrate recording a confession of an accused 
must question him with a view to discovering whether 
be confesses voluntarily, and this questioning must be 
in pursuance of a real endeavour to find out the 
object of it. the requirement not being satisfied by pot¬ 
ting a few formal questions. An attempt must be made 
by the Magistrate to elicit facts from the accused to 
help him in determining whether the statements were 
made voluntarily and were not made under improper 
inducement. [f*^* 

Annotation:—{‘46-Com) Cr. P. C., S. 164, N. 14. 


(e) Criminal P. C. (1898). S. ie4-VolunUry con- 

ession—Accused illiterate and ignorant woman— 
::onfession full and detailed and facts stated in na¬ 
tural and proper sequence—Entire prosecution 
:ase set out therein—Everything necessary for 
prosecution to prove charge of murder admitted— 
Confession held was not voluntary and must be 
liscarded. 23] 

(f) Criminal P. C. (1898), S. 164-Voluntary Con¬ 
fession-Magistrate eliciting necessary facts by 
putting leading questions to accused— Procedure 
held highly objectionable and confession must be 

rejected as not voluntary. . , 4 » 

A Magistrate who recorded a confession instead w 
allowing the accused to make a statement in his 0 ^ 
words put three leading questions to the acensed. me 
questions indicated that the Magistrate was told 
the accused was to state and he elicited the necessary 
facts by putting him three leading questions. 

Held, that the procedure adopted by the Magiatw^ 
was highly objectionable and the confession so jecoraeo 
must be rejected as not voluntary. 

Annotation:—(’dSCom) Cr. P. C., 8. _ 

(g) Evidence Act (1872), S. 27 -Accused fflainn& 
statement that he purchased poison 

and producing arrow- Statement held did “O* ‘ 
to discovery and was inadmissible—Fact, . 4 

that he produced arrow on which poison wasioun 

was held relevant. . . ^ 

An accused who was charged with abetment 0 
der by poisoning, made a statement that he pu 
poison pasted in an arrow and produced an arrow. 

^ Held that the statement did not lead to sny . 
very. His statement that be purchased 
in an arrow related to the -n 

not admissible ; 34 A. I. B. 1947 P. C. 67, ^^p^^' 29 ] 

Held further, that though the statement 
admissible, the fact that the accused ^ oJLj. 

which was subsequently seized and sent to the u 
cal Examiner who reported that there was P®,p^ 
was relevant. j - is 

(h) Criminal P. C. (1898). S. 288-D'6creU°„sed: 

to be judiciallyexercised—prosecution and 

are entitled to notice. , 

The power under S. 288 is not to he hgh y 0 
The discretion vested under that action 
judicially exercised. As the evidence hefore 
mittal Court, which is admitted nd the 

S. 288, is substantive evidence, the have' 

accused are entitled to notice so that they . ^^ 0 ; 
an opportunity to test it by further oross-e*® 

S3 A. I. R. 1946 Nag. 321, Foil. 

Annotation:—('46-Man), Evi. Act, S. 2 : 
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tying on criminal intrigue with his wife Mt. 
Bhukin, Due to this suspicion he used to beat 

her. On 9th April 1946, the Kainnavami day, 
there was a serious quarrel between them and 
Gajraj gave a severe beating to his wife Bhukin. 
When Walikram subsequently turned up, Gajraj 
abused him and threatened to kill him. Due to 
this threat Malikram did not visit the house of 
Gajraj for two months. Gajraj suspected that 
Bedmati was a procuress and that at her place 
Malikram used to meet Bhukin. Gajraj had also 
threatened tokill Bedmati. Bhukingot nervous 
and sought the advice of the other three accu. 
sed. Bulthu stated that he had some medicine 


Judgment.— This judgment will govern the 
disposal of Criminal Appeals Nos. 94,145 and 146 
of 1947 and Criminal Reference no. 29 of 1947 . 
These proceedings arise out of the same sessions 
trial. 

[2] Four persons were tried for murder. They 
were charged under 8. 802 read with s. 34, Penal 
Code, for causing the death of Gairaj Kaut on 
Vth July 1946 at Karma in furtherance of their 
common intention by giving him poison mixed 
in food. Mt. Bhukin was also charged under 
S. 302, Penal Code, for causing the death of her 
husband Gajraj. The other three accused were 
charged for abetment of murder under 8. 302 
read with s. 109, Penal Code, in addition to the 
charge under s. 802 read with 8. 34. Penal (3ode. 

[8] Mt. Bhukin was convicted under s. 302, 
Penal Code, for causing the death of her hus¬ 
band and was sentenced to death by the Court 
of Session on uth April 1947. Criminal appeal 
NO. 94 of 1947 has been filed by her to set aside 
her conviction and sentence. The Court of Ses- 
sion has made criminal Reference no. 29 of 1947 
under 8. 874, Criminal P. C., for confirmation of 
the capital sentence. 

[ 4 ] Bulthu, son of Ghasiram Kanwar, was 
convicted of abetment of murder under 8 .302 
read with 8.109, Penal Code, and sentenced to 
transportation for life. Criminal Appeal no. 146 
of 1947 has been filed by him to set aside bis con. 
viotion and sentence. 

[6] The two other accused persons viz. Malik, 
ram, son of Sunhar Teli, and Bedmati, widow 
of Ghasiram, Kanwar, were acquitted. The Pro¬ 
vincial Government has filed criminal Appeal 
NO, 146 of 1947 to set aside the order of acquit¬ 
tal of Malikram but has not filed any appeal 
'against the order of acquittal of Bedmati. No 
reference will be made to her except when neces¬ 
sary while discussing the case of the other accu. 
sed. 

[6] The proseoation case briefly stated, was 
as follows. Malikram frequently visited the 
house of Gajraj who enspeoted that be was car. 


and suggested that she might give it to her 
husband. A conspiracy to murder Gajraj was 
formed between all the four accused on Thurs- 
day, the 4th July 1946. on Sunday, the 7th July 
1946, in the evening Bulthu brought some poi- 
son and handed it over to Bedmati who gave it 
to Bhukin and directed her to mix it in dal and 
give it to her husband. As Bhukin had no dal 
it was supplied to her by Bedmati. Bhukin mix¬ 
ed the poison in the dal as directed and served 
Hi to her husband when he took his meal on 
Sunday, the 7th July 1946, in the night. After 
taking his meals Gajraj went to sleep. Gajraj 
got up at midnight, complained of pain in the 
stomach and had a few vomitings and purgings. 
He died in the early hours of the morning of 
the 8tb July and was buried the same day. 

[7J Sukritdas (p. w. 1 ), the kotwar of Karma, 
made a report (Exhibit P 23) on Thursday, the 
nth July 1946, at Ratanpur police station house 
which is at a distance of 15 miles from Karma 
where Gajraj Raut died. In that report the 
kotwar stated that he suspected that Bhukin 
had administered poison to her husband in the 
food which he took on the Sunday night. He 
alleged that she had criminal intimacy with 
Malikram, son of Sunhor Teli, but did uotmen- 
tion that he had admitted that he along with 
three others had poisoned Gajraj Raut. The 
effect of this omission will be considered when 
discussing the evidence regarding the extra-judi- 
cial confession alleged to have been made by 
Malikram in the presence of Bulthu to Sukrit. 
das on the night of Tuesday, the 9th July 1940 
before he made the report, Exhibit p. 23. 

I8] After the report was made at the Ratan- 

pur police station house, Abdul Hamid (p.w.18) 
Head Constable moharir left for Karnia ac. 
companied by the kotwar. They arrived in the 
village in the evening at 7 o'clock the same 
day. The head constable started investigation on 
12th July 1946. On that date he seized earth 
(Article E) from the place where Gajraj bad 
vomited under seizure memo Exhibit p. 18 . The 
next day be recorded the statement (Exhibit p. 
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19 .) ot Bultbu under S. 27, Evidence Act, 
regai'dinj,' the purcbase made by bim of poison 
pasted in an arrow from BambuiKhurd.BiiUhu 
produced the arrow (Article F) which was seized 
from him under soizure memo Exhibit F.20. 
Dhoti (Article G) which Gajraj was wearing at 
the time of his death was seized under seizure 
memo (Exhibit p 21). The head constable made 
an application (Exhibit P-16) under S. 176 (2) 
Criminal 1’. C , to the Sub-Divisional Magistrate, 
Bilaspur, on Hth July 1946 for exhumation of 
the corpse of Gajraj from the grave. He also asked 
the District Superintendent of Police, Bilaspuv, 
to send a doctor for medical examination. The 
Load constable sent a report (Exhibit P-17A) 
through a constable and it was recorded as 
lirst information report (Exhibit p. 17) at the 
police station house, Katanpur. He seized the 
dhoti (Article H) on which Gajraj was sleeping 
at the time of bis death under seizure memo 
Exhibit p.22. 

[9] Mohammad Yakub (p. w. 19), Sub-Ins¬ 
pector of Police, took charge of the investiga¬ 
tion on I5tb July 1946. The Sub-Divisional 

. Magistrate, Bilaspur, passed an order (Exhibit 
p. 7) under S. 176 ( 2 ), Criminal P. C., on istb 
July 1946 that tho corpse of Gajraj Rant be dis- 
interred and examined. The corpse was accor¬ 
dingly exhumed on 16th July 1946 and the in- 
quest report is Exhibit P.8. As the body was in 
an advanced state of decomix)3ition no injuries 
could he observed. The Sub-Inspector seized the 
register (Exhibit p 2 ) from Bodbiram (p. AV.9) 
under seizure memo (Exhibit p.3). The four 
accused persons were arrested on 16th July 1946 
at 8 p. m. On the 17th the Sub-Inspector seized 
2 one rupee notes from Sonsai (P. w. 3) under 
the seizure memb (Exhibit P i), and an arrow 
(Article B)from him under the memo Exhibit 
p-4. The Sub.Inspector recorded the statement 
(Exhibit P-5) of Bedmati under S. 27, Evidence 
Act, regarding stone (Article C) and wooden 
plate (Article D) which were seized under memo 
Exhibit P-6, The statement of Bedmati (Exhibit 
l’-5) has been excluded from consideration as 
inadmissible because the articles C and D are 
common articles and were in no way connected 
with the crime. 

[ 10 ] The Sub-Inspector in his application 
(Ex. p.i4) dated 17-7-1946 asked that the Sub- 
Divisional Magistrate, Bilaspur, be requested to 
record the confessions of the accused. Two days 
were taken in deciding about the Magistrate 
who was to record the confessions. On 19-7-1946 
it was settled that Mr. Tobin was to record 
their confessions. Accordingly they were pro¬ 
duced before him and he gave them time to re¬ 
flect and directed their production before him 
on 20-7-1946 for recording their confessions. 


Bhukin was produced before him on 20-7-1946 
and EX. P-24 is the record of her confession. 
Malikram, Bultbu and Bedmati were produced 
on 22-7-1946 and Exs. P-25 to P-27 are the re- 
cords of their confessions. 

til] Mr. Kazak, Assistant Medical Officer, 
Raipur, was present at the time the corpse of 
Gajraj was disinterred. He made the post mor¬ 
tem examination on 26-7-1946 of which the re¬ 
port is EX. P-32. In the report he noted that be 
did not detect any injuries on the person of the 
deceased or 6nd any disease, and stated that he 
could not give any opinion as to the cause of 
death of Gajraj. The Assistant Medical Officer 
preserved the viscera, bad it sealed and sent it 
to the Chemical Examiner for report. A few 
other articles noted in Exs. P-30 and P-31 were 
also sent to the Chemical Examiner. The report 
of the Chemical Examiner is Bx. P-12 dated 
12-9-1946. A charge-sheet against the four accus¬ 
ed viz. Bhukin, Malikram, Bultbu and Bedmati 
was filed on 19-9-1946 under S. 302 read with 
Ss. 109 and 34, Penal Code. 

[12] The first question for decision is whether 
Gajraj Raut died of aconite poisoning. (After 
considering the medical evidence and the report 
of the Chemical Examiner, the judgment pro¬ 
ceeded :) On a careful consideration of the Che¬ 
mical Examiner, we have no hesitation in hold¬ 
ing that Gajraj died of aconite poisoning. 

[13] The next question is whether them was 
a liaison between Malikram and Bhukin. (After 
considering the evidence their Lordships conclu¬ 
ded thus.) The evidence on record is saffioieo^ to 
establish that Gajraj did not like the frequen 
visits of Malikram to his bouse, that he suspec¬ 
ted that Malikram was carrying on criminw 
intrigue with his wife Bhukin.and that tbeifl 
used to be frequent quarrels between Gajraj an 
his wife Bhukin and be used to beat her due 
suspicion. 

[ 14 ] The next question for consideration 
whether the confessions of the four accused 
Bhukin. Malikram. Bultbu and Bedmati. w^ 
voluntary. The accused persons were arreswo 
on Tuesday, the 16th July 1946, at 8 P- 

were produced before Mr. Tobin, 

First Class, on 19-7-1946. on which 
them time for reflection and directed twt 
be produced on 20-7-1946 for recording 
fessions. Bhukin was produced on 
the record of her confession is Ex. P-24. M 
ram, Bulthu and Bedmati were 'prodnew 
22-7-1946 and the records of their 
Exs. p.25 to P-27 respectively. These 
were retracted in the committal 
retractions were adhered to in the 
Court. In the memorandum of appe®l 
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has stated the cireumstances under which she 
wa3 made to confess by the Sub-Inspector. 

[15] In I. L. R. (1939) 1 cal at p. 20 it was 
observed; 

"Tbcreforo. noiniaily a confession of guilt ia the 
most conclusive evidence which one can have, But if 
that confession is ‘retracted,’ to use tho word which 
uas almost become a word of art, then it is certainly 
desirable, :f not absolutely necessary, that there should 
be some corroboration of what the accused has said 
about himself even in respect of bis own actions.” 

k retracted eonfegsion, if believed to be true, 
way form the basia of a conviction: but as a rule 
of caution it is unsafe to base a conviction even 
of the maker on a retracted confession alone 
without some independent corroboration. The 
corroboration must be in material particulars 
so as to satisfy the Court that the confession, 
leven though retracted, may be acted upon. 

CiG] The accused persons were produced be- 
■fore Mr, Tobin, Magistrate 1 st class, in the 
■custody of the guard provided by the police. The 
Magistrate who recorded the confessions has 
noted that one constable stood guard on tho dais 
^hen the confessions were recorded. Except 
ohukm and Bcdmati, the other two accused viz , 
Mahkramand Bulthu were handcuHed when 
their confessions were recorded. The accused 
must be free and unhampered at the time when 
his confession is . recorded and should not be 
subject to the influence of tho police. In order 
to ensure that the confessions may be voluntarily 
made, instructions have been issued; vide Circu- 
lars 1-6, paragraphs 5 to 12, and the procedure 
to be followed and the safeguards to be observed 
by a Magistrate before recording a confession 
have been set out. 

[it] In 39 p. L. R. 6C3* the confession of 
the accused was discarded because the accused 
was not only in the custody of the police but he 
was actually fettered and had a policeman on 
either sides of him. The Divisional Bench stated 
that it was impossible to be sure that a confes¬ 
sion made in those circumstances was not made 
under the influence of the police, 

[ 18 ] Sukritdas (p, w. i), the kotwar of the 
village, stated that when he left Karma on 
10.7-1946 to make a report at the police station 
house, ho asked Baldeo (P. w. 4), the malguzar 
of the village, to keep a watch on Malikrain. 
Baldeo stated that Malikram was confined to 

his house by keeping a watch over him till the 

arrival of the police. Baldeo further stated that 
when he returned to bis village on l5th July 
ho found that the three accused viz., Malikram, 
Baldeo and Bhukin. were confined in his hada 
and the next day Bedmati was arrested and 
that they were all kept in his bada till they were 
taken away on the I7th. 


[19] Manglu (p. w. 5 ) stated that his mother 
Bhukin was confined in the bada of the malgu- 
zar for nearly three or four days wiiilo the head 
constable was investigating and that Bhukin did 
not return home till she was taken to Bilaspur. 
From tho evidence of these two witnesses, it 
appears that the accused lier.sons were confined in 
the bada of the malguzar before they M’ero arrested 
on 16th July and that thereafier they were in 
the custody of the police up to I9t.h July when 
they were produced before the Magi.stratG. They 
were remanded to jail custody by the Magistrate 
on that date. Bhukin was produced on 20 th July 
before tbe Magistrate in the custody of the guard 
provided by the police. Similarly, Maliknim, 
Bulthu and Bedmati were also produced in tbe 
custody of the police guard on 22nd July 19 . 16 . 
When the confessions of these accused persons 
were recorded, a police constable stood guard on 
tbe dais. Bulthu and Malikram were also band- 
culled when their confessions were recorded. 

[■ 20 I The princiide underlying the decision in| 
39 P. L. R. 66.32 jg applicable and it is impos- 
sible to be sure that the confessions made by tho 
accused i)ersons in these circumstances were not 
made under tho influence of tho police. 

[ 21 ] Section 21 , Evidence Act, iS 7 - 2 , does not 

require positive i<roof (as defined in S. 3 of the 
Act) of improper inducement to justify the 
rejection of the confession; the word ‘appears’ iudi- 
eating a lesser degree of probability than would be 
necessary if ‘proof’ hod been required, Asobser- 
\ed in 52 cal. CT^ at p. 81 a well-grounded 
conjecture, reasonably based upon circumstances 
disclosed in tbe evidence, is sufticient to exclude 
the confession, because it would be idle to expect 
the accused to prove the inducement, threat or 
promise: for in most cases such proof cannot 
be available. ' 

[22] A Magistrate recording a confession of an 
accused must question him with a view to dis. 
covering whether tbe prisoner confesses volun¬ 
tarily, and this questioning must be in pursuance 
of a real endeavour to find out the object of it, 
tbe requirement not being satisfied by putting a 
few formal questions. This has not boeu done in 
the present case. The confessions were recorded 
on the printed forms. Tbe learned Magistrate 
merely put the stereotyped printed questions to 
the accused except Malikram and no attempt 
was made by him to elicit facts from the accused 
to help him in determining whether the state- 
meats were made voluntarily and were not made 
under improper inducement. The answers of thei 
accused to the questions actually put by the 
Magistrate did not furnish data for the delermi- 
nation of the points stated above. In the case of 
Malikram tbe additional question that was put 
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to him and tlie answer given by him are repro- 
duced below: 

“y. Did somebody tell you that you would be 
excused, if you made a (confessional) 
statement ? 

A. No sir.’* 

The answer was bound to be in the negative the 
more readily the greater the influence, if any, 
that he may have been labouring under. 

f23] The substance of the confession (Ex. P-24) 
of Bhukin has been given in paragraph 5 of our 
judgment. The confession is full and detailed 
and the facts, have been stated in natural and pro¬ 
per sequence. The entire prosecution case has been 
set out therein. Everything necessary for the 
pro.socution to establish a charge of murder has 
been admitted. In her confession she admitted 
that she had criminal intimacy with Malikram 
and that she used to meet him at the house of 
Bedmati. Bhukin stated that there was a serious 
quarrel with her husband who beat her severely 
and threatened to kill her and Malikram, that 
all the four accused conspired to kill Gajraj and 
that in pursuance thereof poison was procured 
and mixed in food which was served on Sun¬ 
day night when Gajraj took his meal. Bhukin 
lis an illiterate and ignorant woman. In our 
opinion it was impossible for her to make a 
coherent and a complete statement which she 
did unless she was tutored by someone familiar 
with the requirements of the law. The internal 
evidence furnished by the contents of the con¬ 
fession leave no room for doubt that it was not 
made voluntarily. As the confession was not 
voluntary it must be discarded. 

[ 21 ] Apart from the statements contained in 
the confession rx. p-24, there is no independent 
evidence to prove that Bhukin used to meet 
Malikram at the bouse of Bedmati, that Gajraj 
bad threatened to kill Bhukin and Malikram or 
that the four accused conspired to kill Gajraj. 
There* is some evidence regarding the purchase 
of poison and of dal (pulse) which we shall 
discuss in a later paragraph. 

[ 25 ] The record of confession (ex. p-25) of 
Malikram is unsatisfactory. Instead of allowing 
him to make a statement in his own words he 
was put three questions which are given below : 
“Q, Were you in criminal intimacy with Bhu- 
kin Raotin ? 

Q. Did Gajraj Baot use to prohibit you fr:m 
visiting his house ? 

Q. Did you think any remedy for this ? 

The questions indicate that the learned Magis¬ 
trate was told what Malikram was to state and he 
elicited the necessary facts by putting him three 
.leading questions. The procedure adopted by 
|tbe learned Magistrate was highly objectionable 


and the confession so recorded must be rejectedj 
as not voluntary. 

[ 26 ] There is a variation in the confession of 
Bhukin and of Malikram in the matter of the 


person who gave the dal to Bhukin, In her 
confession Bhukin stated that she bad no dal 


and Bedmati gave it to her. She did not impli¬ 
cate Malikram or state that she bad asked him 


to procure dal for her. This statement was 
made on 20-7-1946. Two days later, Malikram 
in his confession stated that Bhukin asked him 


to brine urad dal and that accordingly he pur¬ 
chased it from the shop of Bodbiram and gave 
it to Bedmati. This was an improvement with 
a view to implicating Malikram. 

[ 27 ] Similarly, an improvement has been 
made in the matter of purchase of poison from 
Sonsai (P. w. 3 ). In his confessional statement 
(ex. p. 19 ) recorded under s. 27, Evidence Act, 
Bulthu stated that he purchased poison from 
Sonsai and gave it to Bedmati who handed it 
over to Bhukin. This statement was recorded 
on 13-7-1946. There was no reference that 
Malikram had accompanied him at the time of 
purchase of poison. In bis confession (Bx. P-26) 
he stated that he brought poison and gave it to 
Bhukin hut did not refer to Malikram. Simi¬ 
larly in the statements made before the police 
(Exs. D-l and D.2) Sukritdas and Pachkaud 
respectively stated that Bulthu brought the poi¬ 
son from Sonsai but did not mention the nsnjft 

of Malikram. Malikram in bis confession staw 

that he had accompanied Bulthu on the first 
day but no poison was given and that he did not 
accompany Bulthu on Sunday when be 
the poison. Bhukin in her confession stated that 
Malikram had accompanied Bulthu on both th® 
occasions, when Bulthu went to purchase poison. 
The variation in the story has ^en made WJw 
a view to implicate Malikram who had not on- 
ginally been stated to have accompanied Bulthu 
to purchase poison. - . 

[28] Bulthu and Bedmati are Kanwars. WJ' 
raj was a Eaut. Malikram is a Teli. These ^ 
of different castes. No reasons have been 8» 
why Bulthu should desire to encompass toj 
death of Gajraj or enter into a conspiracy ^ 
the other accused to kill him. It-has not bee 
brought out that he was on inimical 

Gajraj or that he was in any way interested 

Bhukin or Malikram. 

[29] The learned Sessions Judge has reu 

on the confessional statement (ax. P-19) . 

ed under S. 27, Evidence Act. The 
however, was inadmissible. Bulthu 
statement and produced an arrow. The s 
ment did not lead to any discovery. Hi®, 
ment that he purchased poison 

arrow from Bamhni Ixhurd relates to the pre 



1948 


Mt. Bhukhin V. Emperor Nagpur 819 


OU8 history and was not admissible in view of 
the decision in a. i. b. 19i7 p. c. 67 * Their 
Lordships of the Judicial Committee observed 
at page 70: 

...... it is fallacious to treat the 'fact discovered’ 

within the section as equivalent to the object produced; 
the fact discovered embraces the place from which tho 
object is produced and the knowledge of the accused as 
10 this, and the information given must relate distin* 
ctly to this lact. Information as to past user, or the 
past history, of the object produced is not related to its 
discovery in the setting in which it is discovered.” 

The learned Sessions Judge was, therefore, not 
right in relying on the confessional statement 
Recorded in Exhibit p.i9 which must be ignored. 
Though the statement is not admissible, the fact 
that the accused produced an arrow which was 
subsequently seized and sent to the Chemical 
Examiner who reported that there was poison 
on it is relevant. The only evidence about the 
purchase of poison is that of Sonsai (p. w. 3 ) 
which will be discussed later. 

[30] The confession of Bulthu is Exhibit p 26 . 
The confession has been retracted and there is 
no independent evidence to prove that there 
was a conspiracy to kill Gajraj or that Bulthu 
procured poison and gave it to Bbukin. It is, 
therefore, not safe to base a conviction upon his 
confession which has been retracted. 

[31] Bedmati has been acquitted and no appeal 
has been filed against her acquittal. It is, there¬ 
fore, not necessary to discuss her confession. 

[ 82 ] On a careful consideration we have rea. 
•ched the conclusion that the confessions of Bhu. 
kin, Malikram and Bulthu (Exa. p. 24 , p .26 and 
P-26 respectively) were not voluntary and they 
appear to have been made under improper indu. 
cement. They are accordingly inadmissible in 
evidence under 8.24,Evidence Act, and must be 
ignored. 

[38] The next question is whether Malikram 
made an extra-judicial confession. The extra¬ 
judicial confession is alleged to have been made 
on two different occasions. (After discussing the 
evidence on this point their Lordships conelu- 
ded.) We accordingly hold that no extra-judicial 
confession was made by Malikram either on the 
9th or 10-7.1946. 

[34] The procedure adopted by the learned 
Sessions Judge was very irregular. He permit, 
ted the Public Prosecutor to cross-examine these 
■witnesses under 8.154. Evidence Act, read with 
8. 289, Criminal P. 0. No case had been made 
out for permitting cross-examination of these 
witnesses. The Public Prosecutor did not give 
any reasons why be wanted permission for cross- 
examination of these two witnesses. Similarly, 
the learned Sessions Judge gave no reasons why 
permission to cross-examine was granted. We 
pointed ont in l. h. b. (W46) Nag. 946* at p. 956 


that the power under 3.288, Criminal P. C,, is 
not to bo lightly used. The discretion vested 
under that section has (o be judicially exercised. 
As the evidence before the committal Court, 
which is admitted in evidence under s. 288 , 
Criminal P. C., is substantive evidence the pro¬ 
secution and the accused are entitled to notice 
so that they may have an opportunity to test it 
by further cross-examination. 

[35] Baldau (p. w. 4 ) and Manglu (p. w. 5 ) 
were examined on 11-2-1947 and Navratan on 
12-2-1947. The learned Sessions Judge did not 
admit under S. 288 . Criminal P. C.. the deposi- 
tions of Baldau and Manglu before the committal 
Court on 11-2-1947 but they were admitted on 
12.2-1947. In the order-sheet it has not been sta¬ 
ted that the depositions before the committal 
Court were admitted under s. 283. Criminal P. C., 
though in the endorsements on the depositions 
it has been so stated. [After discussing the evide¬ 
nce on the questions, (l) whether poison was 
purchased from Sonsai? (2)wheth6r urad dal was 
purchased by Malikram from the shop of Bodhi. 
ram at instance of Bbukin? and ( 3 ) whether 
poison was mixed in the urad dal which was 
served to the deceased? their Lordships held 
that there was no reliable evidence to prove the 
purchase of the poison and the dal and that the evi- 
dence showed that there was poison in the urad 
dal or in the food which was given to the decea. 
sed on the night of Sunday, 7-7.1947. The judg. 
meat then continued thus:] 

[36] Aconite may have been administered 
otherwise than through the urad dal or the food 
which was served on the night of Sunday, 7 . 7 . 
1947. There is no legal evidence as to the cir¬ 
cumstances in which aconite was administered 
to Gajraj and by whom. 

[ 37 ] We accordingly hold that the conviction 
of Bhukin under S. 802 , Penal Code, is not justi¬ 
fied on the evidence on record. Criminal Appeal 

‘ No. 94 of 1947 is accordingly allowed and we set 
aside the conviction of Bhukin under s. 302 , 
Penal Code, and the sentence of death passed 
on her, and direct that she be set at liberty 
forthwith. Tho reference for confirmation of the 
death sentence automatically fails and is filed. 
The conviction of Bulthu under 8. 302 , read 
with 8. 109, Penal Code, is not sustainable; and 
we allow Criminal Appeal no. 146 of 1947 and set 
aside his conviction under that section and the 
sentence of transportation for life passed on him. 
Bulthu shall bo released forthwith. 

[38] There is no legal evidence to justify a 
conviction of Malikram under 8.302, Penal Code 
or under 8. 802 read with 8. 109, Penal Code.' 
The order of acquittal passed by the learned 
Sessions Judge was proper and is upheld. Cri- 
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s.c, Order accordiwjhj. 
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SlIEVDE J. 

Thandaram sh Manwa—Jndgment-deltor 
—Appellant v. Kashiprasad and others — 
Decree-holders — Respondents. 

Mi:C, Appeal Nn, of 1043, Decided on 31’10*1947, 
from order of Addl. Dist, Judge, Dilaspur, D/-22*12-1942. 

(a) C. P. Money-lenders Act (13 [XIII] of 1934). 
S. 11 — Proceedings under — Provisions of 0.9, 
Civil P. C. apply to such proceedings—Civil P. C. 
(19C8), 0. 9. 

The pr.'ceedings under S. 11 are not, strictly speak¬ 
ing, execution proceedings, but as they have to be 
treated as proceedings, under S. 47, Civil P. C., and as 
ibe order pas?ed therein is to be deemed as an order 
under S. 47, Civil P. C, and appealable as such, the 
provisions of 0. 9 of tbc Code must apply to the pro¬ 
ceedings under S. 11. [Para 2] 

Annotation : ('44-Coni,) C. P. C. 0. 9, Geo. N. 1. 

(b) C, P. Money-lenders Act (13 [Xlll] of 1934), 
S, 11—Proceedings under, attract S.141, Civil P. C. 
-Civil P. C. (1908), S, HI. 

The proceedings which are initialed under the pro* 
visions of S. 11 arc undoubtedly io the nature of origi¬ 
nal proceedings which must attract the provisions of 

H. 141, Civil P. C. [Para 3] 

Annotation : (’44 Com.) C. P. C., S. 141, N. 2. 

Cn.'cs referred : — 

I. ('44) I.L.K. (1944) Nag. 1 : 30 A. I. B. 1943 Nag. 
340 : 214 I. C. 130 (F.B.), Bilimoria v. Central Bank 
of India Ltd., Bombay. 

2. (’40) I.L.R. (1940) Nag. 468 : 27 A. I. R. 1910 Nag. 
196 : 190 1. C. 807, Ganpatrao v. Jaganoathrao. 

G. R. Mudholhar—lot Applicant. 
n. G. Shivas and D. T, Mangalmoorli— 

for Respondents. 

Judgment—This appeal has been preferred 
by the judgment debtor against the order of the 
lower Court rejecting his second application for 
instalments, under S. 11, C. P. Money-lenders 
Act. It is admitted that the judgment-debtor 
bad previously filed an application, under S. 11 
of the Act, for instalments on 12-12-1941, in res¬ 
pect of a certain money decree that was passed 
on 28-8-1933, that application is to be found typed 
at p. 1 of the paper book. That application was 
dismissed for default of the judgment-debtor, on 
14-4-1942. On 14-7-1942 tbo judgment-debtor pre¬ 
sented a second application, out of which this 
appeal arises, for instalments under s. 11, C. P. 
Money-lenders Act, and it was this application 
that was rejected by the learned Judge in the 
Court below, on the ground that it was not main¬ 
tainable, as the first application, on the same 
allegations, was dismissed under o. 9, r. 8, Civil 
P. C. 


A. I. R. 

[ 2 ] The cmeial point in the case, which call® 
for decision, is whether the provisions of 0. 9 , 
Civil P. C., apply to the case at all. It is not 
disputed that the provisions of 0. 9 of the Act dO' 
not apply to the application for execution; nor is 
it disputed that the said provisions do apply to 
an application, under S. 47, Civil P. C. It is, 
therefore, necessary in the drsb place to decide 
the nature of the proceedings, under S. 11 , C. P. 
Money-lenders Act. It is significant to note that> 
under these provisions, an order that is passed 
on the application is to be deemed to have keen 
passed under s. 47, Civil P. C. It, therefore, fol- 
lows that although the proceedings under s. 11, 
Central Provinces Money-lenders Act, are not, 
strictly speaking, proceedings under S. 47, Civil 
P. C,, still by fiction of law, the former proceed¬ 
ings have got to be treated on the same footing 
as the proceedings under S. 47, Civil P. C., and 
that an order passed in these proceedings has to 
be treated as an order passed under that section 
for the purpose of an appeal. If this fiction of 
law is to be adhered to, it follows as an inevit- 
able corollary, that the proceedings under S. H, 
Central Provinces Money-lenders Act, are not 
mere proceedings in execution. I am fortified in 
my view by the observations of the Full Bench 
in I. L. R. (1944) Nag. 1*. At pages 12 and 13 the 
learned Judges have observed ; 

“If the executiDg Court directs stay of execution of the 
decree it is, in reality, an order under S. 47. R cannot 
be deemed to be en order under that section. The ose of 
the expression “shall be deemed to have been" involyea 
a fiction. It is not in reality an order under the sectira 
but is treated as one passed under that section. As observed 
m I. L. R. (1940) N.ag. 4682 at p. 482, the provision i» 
merely a compendious way of providing the vaiiOM 
rights given where an order is made under S. 47, 
a right of appeal... If the order is passed by the 
ing Court in execution, it will be an order under 8.4/. 
If however, the order is passed by the Court whio 
passed the decree it would not be an order in eiecuuon 
and would not be an order under S. Hi TheLegislat^ 
intended that an order granting instalments by ‘u 
Court should be appealable and therefore it was nec« 
sary to introduce a statutory fiction and to treat it w 
order under S. 47. Civil P. C. This makes it clear 
the order contemplated under S. 11, is an 
by the Court which passed the decree and not by 
executing Court in execution.” 

It seems clear to my mind from the observa* 
tioDB cited above that the proceedings under S. 1» 
Central Provinces Money-lenders Act, are uo^ 
strictly speaking, execution proceedings, but 
they have to be treated as proceedings uuue 
S. 47 , Civil P. C., and as the order passed 
in is to be deemed as an order under s. 47 of 
Code and appealable as such, the provisions 
o. 9 of the Code must, therefore, come 
play. 

[3] It is admitted that the first 

filed on 12th December was dismissed for de a 
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on 14th April and that the judgment-debtor did 
not take any step to have the order set aside, 
under the provisions o! o. 9, R. 9, Civil P. C. 
Instead, he preferred a second application on 
14-7.1942, which was manifestly barred by the 
provisions of o. 9, R. 9, of the Code. It is not 
disputed that the second application of the judg. 
ment-debtor was based on the same identical 
allegations, on which bis first application was 
based and when the first application was 
thrown out for default, the only remedy that 
was then open to him was, to apply for setting 
aside the dismissal, under the provisions of o. 9, 
R. 9, Civil P. C., read with S. Ill of the Code. 
I think that the proceedings, which are initiated 
under the provisions of s. ll, Central Provinces 
Money-lenders Act, are, undoubtedly, in the 
nature of original proceedings, which must attract 
the provisions of s. I4i, Civil P. C. A Court exe. 
cuting the decree has no power to alter or vary 
the terms of the decree. The order directing pay¬ 
ment of the decretal amount by instalments is an 
order which varies the decree. It is nob witbiu 
the competence of the Court executing the decree 
to alter or vary it. The proceedings under S. li, 
Central Provinces Money-lenders Act, are always 
initiated with a view to alter or vary the terms 
of the decree, so that a decree for payment of 
money in a lump is sought to be converted into 
a decree for payment of money by instalments. 
In this view of the case, it can safely be stated 
that an application by the judgment-debtor, 
under S. ll, Central Provinces Money-lenders Act, 
for instalments, can be regarded in the nature of 
an original proceeding, within the meaning of 
8. 141, Civil P. C. I. therefore, agree with the 
learned Judge in the Court below in holding that 
the judgment-debtor’s second application dated 
14-7-1942, is barred by the provisions of o. 9, R. 9. 
Civil P. C. 

[ 4 ] For the reasons stated above I affirm the 
order of the lower Courts The appeal before me 
is dismissed with costs. Counsel's fees Rs. 60. 

Appeal dimmed. 


A. 1. R. (33) 1948 Nagpur 3S1 [C. N. 118.] 
Pollock Ag. C. J. and Shevde J. 

Pralhad Bamckandra Deshpande and 
others — Appellants v. Qendalal Motilal and 
others^Respondents. 

First Appeal No. 18 of 1949, Decided 00 21-7-1947. 
vlltTr D/- 

Hindu law—Adoption—Rights of adopted son— 
Joint family of two brothers P »nd K — K dying 
without issue—Subsequent mortgage by P and his 


son S—After institution of suit on mortgage widow 
oi K adopting D as son to K—D cannot challenKe 
moilgage. 

Two brothers P and K were joint. K died without 
issue in 1906. Subsequently P and bis son S executed a 
mortgage m 1929. After the institution of the suit on 
the mortgage, the widow of K adopted P as a son to 
the deceased K in 1939. D contended lliat bis adoption 
dated back to the death of K in 1906 aud that be was 
therefore entitled to challenge the mortgage executed 
by P and S in 1929. 

Held, that D as a subsequently adopted son could 

not cballenge the mortgage executed by P and S who 
were tbe only coparceners in eiistence at the time : 29 
A. I. R. 1942 Nag. 19 ; 14 A, 1. K. 1927 1*. C. 139 • 1(1 
A. I. E. 1929 Mad. 296 and 26 A. I. R, 1939 Loni. 17)< 

[l-ara G] 

Cases referred :— 

1. (’41) I.L.R. U941) Nag. 707 : 29 A, I. It. 1942 N'a". 
19 : 19<11. C. 581, liajirao v. Ramkrishca. 

2. (*29) 52 Mad. 398 : IG A. I. R, 1929 Mad. 296 ; 118 
I. C. 821, Veevanna v. Sayamma. 

3. (’27) 50 Mad. 508 : 14 A. I. R. 1927 P. C. 139 : 54 
I. A. 248 ; 1011. C. 779 (P.C.), Krishnamurlhi Ayyar 
V. Krishnamurlhi Ayyar, 

4. {'39)I.L. R, (1939) Bom. 24-3 : 26 A. I. R, 193 J 
Rom. 178 : 182 I, C. 302, Basawactappa v, Mallappa. 

5. ('341 17 N.L..I. 100 : 21 A.l.Il. 1931 Nag. 211 : l.ji 
I. C. 1062, Vishwanath v, Uapu. 

6 . (’39) 26 A. I. R. 19:49 Nag. 287 : 189 I. C. 27;-{ 

Gatga Prasad v. Itwarsingb. ’ 


D, T. Mangalmoorli and M. P. Indurkav - 

i/nntj for Appellants. 

M. P. Bohde and P. P. Deo—lot Respondeat 1. 


Judgment.— This judgment will also dispose 
of First Appeal No. 24 of 1943. These are cross- 
appeals arising out of a suit on foot of a mort- 
gage. Tbe mortgage-deed (Ex. M) was executed 
by Pralhad Eamchandra Deshpande, defendant 1 
and bis son Shankar Pralhad Deshpande, defen¬ 
dant 2 on 7-4-1929 as security for a sum of 
1 . 10,000 which, according to the recitals in the 
deed, consisted of Ra. 68,800 paid by tbe mort¬ 
gagee to various creditors of the mortgagors, 
Re. 35,681 found due on a bond for rs. 30,000 
(Ex. P-3) executed by defendant l in favour of 
the mortgagees on 27.4-1927, and rs. 5519 0-0 
paid in cash at tbe time of registration. Tbe 
debt was to carry compound interest at 9 per 
cent, per annum and was repayable in annual 
instalments varying in amount from Rs. 5.500 
for the first payable on 31-8-1930 to Rs. 12.000-0.0 
for the last payable on 28-8-1941. Defaulted 
instalments were to carry compound intereet at 
tbe rate of 12 per cent i-er annum, and in case 
of two defaults the entire amount was to become 
exigible. The security consisted of 13 villages in 
the Nagpur. Wardba and Chanda districts and a 
house in Nagpur town. 


[2] Defendants 3 ,4, 5 and C are tbe natural 
sons of Shankar, defendant 2 and grandsons of 
Pralhad, defendant 1 , and it is not now disputed 
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that tlioy were not in existence when the mort¬ 
gage wa? executed and cannot challenge it. 
I’rahhaliar, defendant 4, however, sfands in a 
different position. After the suit had beeninst-itu. 
ted. the widow of Kesheorao. brother of Pralhad, 
defendant 1 adopted Prabbakar. defendant 4 as 
a son to Kesbeorao on 28-10 1939. It seems 
higlily probable that the motive for this adoption 
was to protect part of the property against the 
claim of tho mortgagee, but the validity of that 
adoption is not now challenged. The contention 
is that Prabbakar, as the nephew of defendant 1 
and tho cousin of defendant 2 by adoption, is 
not bound by the mortgage executed by them. 
The other defendants are transferees of small 
portions of the mortgaged property, and as 

regards them there is now no dispute. 

* * * * 

[3] We now tors to the question whether 
Prabbakar. defendant 4. as the adopted son of 
Pralhad's brother Kesbeorao, can challenge the 
alienation. Kesbeorao was joint with his brother 
Pralhad when he died without issue in 1906. His 
widow adopted Prabbakar as a son to Kesbeorao 
in 1939 after the suit bad been instituted, as we 
have said. The contention is that bis adoption 
dates back to the date of Kesheorao’s death in 
1906 and that he is, therefore, entitled to chal. 
lenge tbe alienation which was made in 1939. 
Reliance has been placed on the decision of this 
Court in i.L.R.{l941) Nag. 707.* There, there was 
a joint Hindu family consisting of two branches, 
one of which contained coparceners and tbe 
other only a widow’ with power to adopt. After 
the coparceners who belonged to the first branch 
had effected a partition between themselves the 
widow in the other branch adopted a son to her 
late husband, and it was held that there was no 
break in the continuity of the line into which 
the adopted son was introduced and that be was 
entitled to a share as a son representing his 
father’s line. Stone C. J., however, went on to 
remark at p. 715: 

"We Deed not stay to examine the very considerable 
number of cases, of which we may refer to 52 Mad. 
39S2 as an example, which seeks to minimise the serious 
practical inconveniencefl which might follow from al¬ 
lowing that fiction to be entirely untrammelled. It is, 
we think, plain sense that can be reconciled with the 
above principle that persons in tho position of the pre* 
seat 1st defendant—who between the years 1918 and 
1936, was the manager of an undivided joint Hindu 
family consisting of himself and bis two sons and a 
widow (at all material times, i. e,, between those years, 
a mere maintenanee holder though potentially the 
mother of a 6on)-ere not accountable in any way to 
any son that is brought on the scene after the act for 
■which he seeks to make them accountable. So also it 
may well be that when one is considering the position 
of alienees they would be able to raise a defence on the 
•ground that such a son brought into the family after 
tbe transaction impugned (that is to eay, alienation) 
Juad been perfected cannot ohalleoge such an act.” 


This of course was obiter, but there are other 
decisioQS to the same effect, and no decision to 
the contrary has been cited. In 60 Mad. 508* 
where it was held that a will by which a testator 
gave part of bis property to bis intended adopted 
son and part to others was not binding upon the 
adopted son, their Lordships appear to have 
considered tbe general question of the rights of 
an adopted son and to lay down the general 
principle: 

"When a disposition is made infer vivos by one who 
has full power over properly under which a portion of 
that property is carried away it is cleat that no rights 
of a eon who is subsequently adopted can affect that 
portion which is disposed of.” 

[•i] The learned counsel for the defendants 
has attempted to distinguish that decision on 
the grounds that here defendant 4 was adopted 
as a son to Kesbeorao who took no part in the 
alienation and that Pralhad and Shankar were 
not the full owners of tbe property when they 
made tbe alienation; it appears to us, however, 
that their Lordships intended to lay down a 
general principle which covers the present case. 

[5] Another case in point is 62 Mad. 398* 
There again the facts were not the same as in 
the present case, for the adopted son was chal¬ 
lenging an alienation made by bis adoptive 
grandfather, but there are relevant remarks, and 
it was said at page 414 : 


“It seems to me that a sole surviving coparcener um 
always been regarded as the owner of tbe copetcfioarf 
property. Tbe theory of relation back has only to 
with establishing a line of succession to the adopiiva 
father and in order to establish that line, H is necessa^ 
that certain intermediate holders should 
tbe adopted son’s superior claims as that of» Mwrai 
born son of bis adoptive father; there are limits. ’ 

A case directly in point is I. L. B. (1939) Bom. 


246* where it was said (page 252) : , «. 

“Now an adopted son becomes a member of the ^ 
parcenary only from tbe moment of his 
is still then a stranger to the family and has no in 
of interest in tbe family property. If 
to the adoption a sole surviving male member m 
family, tbe question is simplified, for as full 
owner be is cooopetent to deal with the entire proper y 
as be likes and the subsequently adopted 
could not question the alienations whether vsh 
otherwise. That is because the tights of an adoptefl 
do not relate back to a period earlier than the da 
his adoption." ^ 

This is the view taken by Mayne, at pftg0 ^ 
(Edn. 10) of his work on Hindu law and Us^ • 

“Where an adoption defeats tbe estate of a 
who is lawfully in possession, such holder if a 
the ordinary powers of alienation of a Hindu propn 
No doubt be is liable to be superseded; but on the 
band, be never may ho superseded. It woald . 
tolerable that be should be prevented ngTer 

his own, on account of a contingency which 
happen. When the contingency has happened,» . 

be most inequitable that the purchaser skomc 
prived of rights which he obtained from one 
the time, was perfectly competent to grant them. 
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Mulla at page 680 of Edn. lo of his work on 
Hinda Law says: 

• Ttio rtgbis of an adopfcd son arise for tbe first time 
on bi3 adoption. Even where the adoption is made by 
a widow, bis rights do not iflate back (as it was sup¬ 
pled at one time) to the dale of the death of the 
adoptive father.” 

Similarly in Edn. 8 of Sarkar’a Hindu Haw at 
page 217 it is stated : 

“So, if the sole coparcener, in spite of the authority 
to adopt given by hu deceased coparcener to his widow, 
ftheDHles all or any of tho family properties ab*-oln«cly 
even by ujft, the son adopted after the alienation cannot 
qoeslii n it and the ordinary docinoe, that adoption 
relates hank to tl e date of the adoptive fatlier’s deHih, 
does not apply to such cases/* 

[6) There seems to be no authority whatever 
for iho view that a subsequently ad >pted sou 
can challenge an alienation made by coparceners 
who were the ouly coparceners in existence at 
the time, and the incovenience of taking that 
view is very clear. We then fore agree with the 
lower Court that it is not open to defendant \ 
to challenge the mortgage. 

* * * * ^ 

[7] The other contention put forward by the 
plaintiff in his appeal is that about 1C5 acres 
which were kkvdkasht at the time of the mort- 
gage nod also at the time when the suit was 
instituted have since been recorded as sir, and 
that the lower Court has held that the defen. 
dants arc entitled to retain cultivating rights in 
these lands and that only the proprietary rit^hts 
can be put to sale under the mortgage. That 
view was bastd on the decisions in 17 N. L. J. 
100*^ and A. I. B 1990 Nag. 287.® Those were 
deciskiDS under the C. P. Tenancy Act of 1920 
before it was amended by Act lo [x] of 1940 
which came into force on isl May 1941 . Under 
8. 49(l), Ti-nancy Act, ae it stood before the 
Amending Act of i^O, a proprietor who loses his 
right to occupy any portion of bis .ur laud as a 
proprietor eball, at the date of such loss become 
an occupancy tenant of such sir laud Since 

the poit was ibetituted tliat sectinn has b^eo 
amended by Act 10 (xl of 1940 Under the s,iO. 
tion as amenden a proprietor who loses bis right 
to occupy bis sir land as a propneior shall, at 
the date of such lo?8, become an occupancy 
tenant of such sir land except when a trunafer 
of Buoh sir land is made by bun expressly agree¬ 
ing to transfer bis right lo cultivate such str 
land. It has been disputerl before ua wheiber 
the unamended section op the utnended section 
applies, it pooms to ua that this point does not 
ftri86 lor decision at this stage and that it will 
arise only when the defendanta lose thoic right 
to occupy their sir land as proprietors. Toat 
may never happen, or the law may be further 
amended in the meanwhile. It would, in our 
opinion, be premature lo decide the point at this 
1918 N/45 & 46 
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stage, and if it becomes necessary to decide the 
point it should bo decided in execution pro¬ 
ceedings as was done in A. l, it. 1939 Nag. 287.'’ 

[8j The appeal fails and is di^mi9*ed withco3ti=. 

-ippcal dismissed. 
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Pollock J. 

Gondulal RatanUU and another _ Defen¬ 

dants — Appellants v, Abdul Sattar and 
another — Plaintiffs — Respondents. 

Swonct Appeal No. 830 of 1914, Decided on 
1947. from iipppllrtio decree of Ad-.il, Diucict Judk’o 
Bnidana, D/- 1-6 8-1944. 

Speci-ic Reliei Act (1877). S. 41 _ Alienation of 
minor s properly by mother acting as de facto 
guardian-Suit by minor for possession on ground 
that mother had no power to alienate his share 
—Plamiiif can be required to refund so much of 
Consideration as has benefited his estate. 

One S who wni a Mahomedan t-xecutsd u deed o: 
transfer of a field in f.-ivour of his wife Ij in th-' liop.' 

of defeating the cUims of bis cr.diiore. The deed was 
boftvver mc-r.ly a nominal tiansaction and tho title in 

the field did not pass to D Sabsciiiientlj S died and 
bn creditors obiaincd a decree against his Ic-a! renre- 
sentativea an*a44,(^d the field. In Older to pay of' 
thc,-e debt-- D purpnrtiug to act on behalf of berctlf' huc 
ns do facto giinrdiau of Lor minor children oseeuicd a 
sale deed oi tba deld. The rainor childvoi b/ou^li* 
a suit for possession of their shire in the tkid on the 
ground that D Imd no power t t sell their share in th • 
field : 

granliog a decree in hivour of the 
plauitiSs the Court Lad power to order tbut tbo plain- 
titf- should refund 60 ciucb g£ the considerfUion as bad 
benefited their estat-t : 14 A. t, R. I9r7 Lah. 722: (h 
A. I. R, 1931 Mad. 4C8 and 13 A. I R. 1926 I,ah 170 
Rei on ; 26 A. I. R. 1939 Nag. 27, (Para 4;' 

Ca<« refirred 

1 (27i 14 A. I. H. 1927 Lab. "■>2 199 I, C. 73i 
K lairu V Dljepi. 

2 t’3l) 18 A I. R. 19.31 Mad. 468 :131 I. C 1-33 

AblufM>.j,dv. ltumj2.iBibi. ' 

3 (26) 7 Uh. 3->: 13 A. I R. 1926 Lab. 170:94 I. c. 
25. Kang Ilahi v. Mahb.ib Ilalii, 

4 t’4Ui I. L R (19411) Nag 553 ; 2G A.I R. 1939 Ka . 
27 : 180 I C 457. Gulam Hu-ain v. Mir JnliirniJ. 

K. 9. Tare — for Appellant?. 

M. Y. Skircef — for Re-pondcnts. 

Judgment. — TLe held in suit, survey no. 29 
io maiizt IMa-'khed Nago in the Uuldaca dig. 
tnet. with an area of 25 acre;’, ii gunthaa and 
an a 3 ie.- 43 m‘'nt of Ra. 31-2.0, was given by 
Governiueut to Shaikh Hydec in 1927.28 as a 
reward for military service. Shaikh Hydor 
became indebted and on 9 th Sopiemher 193 i ho 

8 xecuied 8 documenr.,Ex. D-l.called a^^teAniaTTir. 
by which ho purported to tninsfec this field to 
bis wife D.ilmbi for a consideration of ks 600 
made up of Rc 125 said to be due to her on 
account of mehr and rs. 475 said to have been 
borrowed from her and spent on imoroving the 
field. Shortly afterwards Shaikh Hyder died. 
H 19 creditors, who bad obuined decrees either 
Against him or aga-nst hia legal represeatatives,. 



834 Nagour Goxdulal Ratanlal v. Abdul Sattar (Pollock JJ A. I. 


allai'licd tljc- field, ar.d eventually on 24th Febru¬ 
ary iLiST Dulan’ui, jmpoitiui' to act on behalf of 
herself and ns ^uarainn of the minor children of 
t^iiaikh Hydt r and herself, executed a sale deed 
of this field in favour ot ihi drftndant Gondulal 
for an ostensible coiitideriUion cf Its. 1X0. Gondu. 
lal, defendaut i was placed in possession, and be 
iraiisfericd a life interest in this field to his wife 
Godiivarilai, defendant 2. The present suit was 
Iroiiqht ly the Surviving son and daughter of 
b-iraikh Ilyder for {.ossc-ssion of tlnir share in 
this field on the contention that Dulanbi bad no 
lower to sell their sliare in tlie field and that 
thty were not bound by the sale. The lower 
Courts held that the plaiulifls were not bound by 
the sale and were entitled to a decree for posses¬ 
sion of their share. 

[2] '1 he first question is whelhcr Dulanbi be- 
came the self* owner of the field by virtue of the 
documfiit.Gxecuted in her favour on 9-9.1931. It is 
not disputed that this document \\a3 executed 
i'V fjhaikh Iljder in the hope of defeating or 
delaying the claims of his creditors, but the 
question is whether he inlen^giI,4«*-traDsfer the 
field to his wife or whether it was a purely 
nominal transaction intended to transfer no 
title but merely to deceive bis creditors. Such a 
transaction may be nominal and fraudulent or 
it may be fraudulcntouly. Doth the lower Courts 
have held that this transaction was a merely 
nominal transaction. The only occasion on 
whicli it ever appears to have been acted on was 
on 1 3-193^ when Dulanbi executed a mortgage 
deed (Ux, D.2) in favour of Vithal for an cslensi- 
ble consideration of Rs, 300, of which Rs 2C0 
was required to repay afaccaif loan to Govern- 
merit. In that document she stated that this pro¬ 
perty bad been given to her in mehr on 9-9-1931. 
On no other occasion, however, was it acted on. 
When the field was attached in execution 
against the legal representatives cf Shaikh 
Ilulcr no objection was ever pieferred by 
Dulanbi that the field was hers alone, and when 
she executed the sale deed of 24-2.1937 in order 
to pay off these debts she executed it on behalf 
of herself and the minor children. In these 
circumstances the lower Courts were justified in 
holding that the transaction of 9.9.1931 was a 
merely nominal transaction and that the title 
in the field did not thereby pass to Dulanbi. 

[3j It is admitted that Dulanbi was merely a 
dc facto guardian of the minor children and 
bad no right to sell their share in the field. It 
therefore follows that the minors are not bound 
by the sale. It is admitted that plaintiff l, Abdul 
f^niar. is entitled to 0 8.6 (2/3 share) and plain- 
tin 2 Hafizabi to 0 4.3 (i/3 share), and a decree 
for possession of these shares, totalling 0-12-10, 
was therefore rightly passed in their favour. 


[4] The question remains, however, whether 
the plaintifff should be required to refund so 
much of the consideration as has benefited their 
estate. T|hat the Court has power to order this 
was so held in A. I. R. 1927 Lab. 722,^ A. 1. R.1 
1931 Mad. 46S^ and 7 Lab. 35.^ The learned' 
Additional District Judge doubted whether the 
law was correctly laid down in these cases and 
referred to the decision in I. L. R. (1940) Nag. 
653.^ That, however, was an entirely different 
case. There the suit wm brought by a mortgagee 
to recover the money due on an invalid mort¬ 
gage, and it was held that the Court had nO' 
power to order persons not bound by the mort- 
gage to make a refund. Here the plaintiffs are 
suing iu effect for a declaration that the sale 
deed is not binding on them, and in such cases 
there is the above authority for holding that the 
Court has power to order that they should 
refund so much of the consideration that has 
benefited their estate. 

(6j The ostensible consideration of Es. 1,5(» 
consisted, according to the recitals in the sale 
deed dated 23.2.:937, of Es. 1,000 payable to 
Vithal, Rs. 180 payable to Shaikh Kalu, Rs. 240 
previously advanced in cash, and Bs. 80 paid in 
cash at the time of registration. The mortgage 
of 1.3 1933 for Rs. 800 had been executed in 
favour of this Vitbal, and there is an endorse¬ 
ment on the mortgage deed that Es. 710 was 
paid by Gondulal in full satisfaction of this 
mortgage on 1.3-1937 and that a further sum of 
Bs. 290 wap paid by him in satisfaction o! 90®e 
promissory note. Tbe mortgage carried interest 
at 2 p. c. p. ui., but on 1.3-1937 the Central 
Provinces Reduction of Interest Act was in 
force, though it was ignored. Tbe lower appel* 
late Court held that it was very doublfnl 
whether anything like Bs. 1,000 was in fact paid 
to Vithal, who is a nephew of Gondulal, or 
whether Es. 240 said to have been paid in cash 
before tbe registration was actually p^d to 
Dulanbi. It is agreed that the debts binding on 
tbe estate which were paid off by means of this 
sale deed amounted to about Bs. 500 and tj® 
share of these debts for which the plaintiff® 
would have been liable was about Bs. 400. As 
against this tbe defendants have been in pos^ 
sion of the field for 10 years and they probably 
obtained the field fairly cheaply. They will con* 
tinue to be entitled to Dulanbi's 0-3.2 share, m 
taking all these circumstances into consideration 
I do not think that equity requires that w® 
plaintiffs should be ordered to make any 
refund. . • 

[6] The appeal will accordingly be dismise®® 
with costs. 

D.s. Appeal dismi5se<i> 
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Shevde J. 

Sadasheorao Govindrao Harsheij and ano. 
ther — Jndgment-dcblors — Appellants v. 
Laxmichand Gukhcliand and another, Decree- 
holders a7id a7iother. Auction^purchaser and 
another. JudgmenUlebtor — Respondents. 

No. 139 cf 1944. Dcciclc-d on 

SHugor. 

Indebtedness Act 
(14 (Xiyj ol 1939 ), S. 11 (l)-Mortgagc-debt-Final 

r)lh7V ® to exist - 

Debt Relief Court hasjurisdictiontopteparescheme 

for payment even alter such decree. 

A mortrage-debt does not cease to be a debt within 
the meaning of S. 2 (d) merely by reason of a final 
decree for sale. The Debt Belief Court, therefore, has 
jurisdiction to conciliate the mortgage-debt even after a 
final decree for sale has been passed and prepare a 
scheme for its repayment under S. 11 (1 : Mi^c 

1- R' 

(I’ara 3) 

(b) C. P. & Bcrar Relief of Indebtedness Act 
(14 [XIV] of 1939), S. 11 (1) _ Conditional scheme 
for repayment - Debt Relief Court is competent to 
prepare such scheme. 

in tbe provisions of the Act to 
prohibit the Debt Belief Court from preparing a condi¬ 
tional scheme of rejayment of the debt. [Para 4] 

Indebtedness Act (14 
[XlVj of 1939), S. 13 (1) and (2)—Conditional scheme 
♦or repaymeirt _ Breach of condition - Scheme 

®PP^y under 

S. 13 (l)-Ceriijicate under S. 13 (2) is not required 

The provisions of S. 13 ( 1 ) would come into operation 
only on the basis of a subsisting scheme of payment, 
made by the Debt Relief Court; but if the scheme 
ceases to have any legal efiect by reason of a breach of 
the condition precedent attached to the scheme, the 
sebemo no lunger exists and in such a case it would not 
be neceesary for the creditor to apply to tbe Deputy 

Commusioner under S. 13(1) of the .\ct. It is. there¬ 
fore, quite competent for the creditor to directly 
approach the civil Court and ask it to carry on the 
proceedings from the stage at which they were stayed at 
tta instance ol lbeD«bt Belief Coe,(, to tbei, legal tab 
nation. A certificate under S. 13 (2) is not required. 

m: - Mortgage'dVerei 

for sale _ Minor sons of mortgagor not oariies to 
those proceedings _ Omission to make sons panics 

held, in the abse^nce of 

?eeding“ P^o- 

welLotTlf'*^'* two minor song 

proceedings before 
the Debt Belief Court. To these proceedings be ioined 

oMbTmnn conditional scheme^forpajroent 

of the martgiige debt was drawn. The judgment debtor 
having broken the condition attached to the scheme 

Ibo decree-holder applied to the ciTil Court for execu¬ 
tion and the property was sold. The sons were not 
jo.ned as parties m the execution proceedings : 
aeW, thiit in tbe absence of any prejudice to the 

merits of the case or to tbe Interests of the son?, they 
had DO legal right to challege tbe execution pro^ 
oeedings and aoclion sole simply on the ground that 


^*"0 execution 

rroceedig.. 

Annotation. - (’-14 Com.) Civil 1\ C.. S. 47, X. 7 . 
Ca.vs ro/erml 

Nag. 3)7: 29 A. I B. 1940 
? '^iM rf? ^'‘'waot Singh V. Bindaliai, 

)sn (i!- TM r M Na^' 

-uO (!', BJ, Buhliiunbui V. SliHiJilul, 

3) Mhc. S. A. Kq. 135 of 1043, D/- 2M0-1917, Dez'm 

N^ravao. * 

It. ■!. Bhaicc — fer Appciiani?. 

A.R. Halve- a7id P. R. Paih/o — for Regpondcnls 
^o. •]; and Xog. 1 to 3 re.sieitively. 

Judgment. _ Reppoudenta i and 2 , Laxtni- 
Ciiand and Rulicliand, are tbo dc-CiTR.holdcra. 
Ibty obtained a final decrea for salo a-Minat; 
respondent 4 , doviud Rao ILirsbey, in civil suit 
No. 3A of 15S7, in respect of the mortgaged pro- 
Ptrty in suit and they started execution of tbe 
biial decree for sale. In tbe meantimo respon- 
dent 4 and his two infant sons Sadnshiv Rao 
and Rnmchandra Rao, now appellants, apiilicd 
10 the Debt Relief Court for settlement of the 
debts under tbe final decree for sale under s. 6 ( 1 ), 

C. 1. it Berar Relief of Indebtedness Act 
1939 (14 [Xiv] of 1939). Tbo dccree-bolders were 
joined as parties. The scheme for payment of 
the mortgage-debt that was ultimately'prepared 
by the Debt Relief Court was subject to acertain 
condition and it was laid down that in case of 
breach of that condition tbe scheme should cense 
to have effect and the wbcle claim would be. 
come recoverable. Tbe decree.holders thereafter 
applied to the civil Court for sale of fho mort 
gaged property on the ground that the judg- 
mentdebtors bad broken the condition that was 
attached to the scheme and that they were 
therefore, entitled to recover tbe whole amount 

by way of execution. The final decree for sale 
was, therefore, executed, the property was put 

to sale and It was bought by tbo auction.pur. 
chaser, Mabila Vidyalaya, Saugor, which is re- 
presented by respondent 3. Gopal Rao Mutatkar. 

l2J ihereafter the apj^llants came forward and 
applied to tbe civil Court on 28 - 9-1943 forsettin-^ 
aside tbo execution proceedings, including the 
auction sale, on the ground that they were 
illegal and without jurisdiction. Their application 
was dismissed by tbe execution Court on 13 . 12 . 

1943. On appeal by the appellants, the learned 
b irst Additional District Judge of Saugor dismiss 
ed the appeal and upheld the order of the execii- 
tion Court. Tbe appellants have, therefore, pre. 
ferrtd this miscellaneous (second) appeal 
[ 3 ] The first appellate Court held on the 
authority of the ruling reported in i. L. R. (1912) 

Nag. 357 * that tbe Debt Relic-f Court had no 
jurisdiction to entertain the debtor’s application 
for conciliation of the mortgage debt on the 
ground that it had ceased to be a debt by reason 
of the final decree for sale. That finding is now 
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untenahlp, for the simple reason that the case 
velieci upon, has since been overruled bv the 
Full Feuch case inl.LR. (19li) Nag.SCS.^ I have 
already held in ilisc. S. A. No. 155 of 1943^ that 
Itbe mortgage debt does not cease to be a debt 
within the meaning of S. 2 (d), C. P. A- Berar 
Relief of Indebtedness Act 1939, merely by reason 
f){ a final decree for sale. I have already stated 
my reasons in that cas<.’ as to why a fiiiil decree 
for sale cannot be treated on the same footing 
as a final decree for foreclosure. J'or the reasons 
igivGD in that decision I hold that the Debt Relief 
;Court bad jurisdiction to conciliate the mortgage 
debt and prepare a scheme for its repayment 
under s. 11 (l), C. P. &. Berar Relief of Inde¬ 
btedness Act 1939. 

fi) The next question that calls for decision 
is whether it was compe-tert for the Debt Relief 
Coiiit to lUt'ich any condition to the scheme, 
that it was called upon to prepare for payment 
of debts under 8. 11 (l) of the Act. So far as I 
can see, there is nothing in the provisions of 
the C P. and Berar Relief of Indebtedness Act, 
lCi:;9 (14 of 1939) to prohibit the Debt Relief 
Cuurt from pieparirg a conditional scheme of 
repayment of the debt. I, therefore, agree with 
the lower Courts in holding that the Debt Relief 
Court was quite competent to attach the 
condition. 

f5l It was found by the execution Court that 
the judgment debtor Govmd Rao Harshoy had 
committed defaults in respect of the condition 
attached to the scheme prepared by the Debt 
Rtlief Court, and ibis finding was not ptesuma- 
hly cballtDged by the appellants before the first 
appellate Court. Since the judgment-debtor 
Govind Rao Harshey failed to carry out the 
condition precedent, there is no doubt in my 
mind that the scheme prepared by the Debt 
Relief Court ceased to have ^ftVet and that the 
whole claim became rtcoverable. 

[fi) In the circumstances of the case I do not 
think that the proviMon-* of s 13 (l), C. P. and 
Berar Relief of Iniebtcdness Act. 1939, would 
come inio op( ration I llimk that these provi- 
'binns would come info opretion only on the 
Ibasi? of a sulv‘:i'>tii g pcheme of payment, made 
jby the Debt Rebef Couit; but if the scheme 
ceases to have any legal effect by reason of a 
breach of the condition precedent, theeebune 
no longer exis's and in such a case it would not 
be uecGj-SHiy for the creditor to apply to the 
Deputy Commissioner, under s. 13 (l) of the Act. 
I. therefoie, agree with the learned Judge in the 
Court below in bolding that it was quite compe¬ 
tent for the creditor to directly approach the 
civil Court nnd ask it to carry on the proceed¬ 
ings from the stage, at which they were stayed, 
|at the instance of the Debt Relief Court, to their 


legal termination. The contention of the appel-: 
lants that the civil Court could not execute the' 
decree, in the absence of a certificate under 
S. 13 (2) of the Act, from the Deputy Gommifl.' 
sioner concerned has, therefore, no force. 

[7] It has been strenuously contended by the 
learned counsel for the appellants that the civil 
Court could not execute the final decree for sale 
as the appellants (the minor sons of the jedg- 
meni-debtor Govind Rao Harshey) were not 
joined in the execution proceedings. It has been 
argued that they were parties in the proceed¬ 
ings before the Debt Relief Court and also par- 
ties to the conditional scheme that was prepftred 
by that Court under S. 11 (l), C. P. and Berar 
Relief of Indebtedness Act. 1939. It has been 
urged that that scheme having superseded the 
decree of the civil Court, the minor appellants 
^\ere necessary parties to the execution proceed- 
ings and inasmuch as they were not made so by 
the decree-holders, all the execution proceedings, 
including the auction sale, were illegal and with¬ 
out jurisdiction. I do not think that there is any 
force in this contention also. It is admitted that 
the appellants were not parties to the mortgage 
suit, nor were they parties either to the preli¬ 
minary decree or the final decree for sale. It 
cannot be disputed that they were fully 
seated by their father (the judgment-debtor 
Govind Rao Harshey) in the suit before the 
civil Court. It has not been alleged mnch less 
proved that the father had any interest 
to that of bis two infant sons and that be coul 
not, therefore, represent them properly in “j® 
civil suit. As a matter of fact the sons-appW’ 
lants had no locus standi in the execution pm* 
ceedings, for the simple reason that they ^0^ 
not parties anywhere in the suit itself, on o 
which the execution proceedings arose. Ir®, I 
fail to understand why the father chose to 
them as parties in his application made to 
Debt Relief Court under S. 6 (l), 0. P- and w 
Relief of Indebtedness Act, 1939. I do not M 
whether that was accidental or 
was obviously pointless to join the two rni 
sons in that application as the judgment-de 
Govind Rao Harshey was their -i- 

manager of the family and in 
Govind Rao Harshey did and could ^ 
them effectively in all the proceedings 
the Court. It is. therefore, idle to conten 
they have any legal right to challenge t s 
cution proceedings and the auction-sale si 
on the ground that they were not 
ties in the execution proceedings. The to* ^ 
counsel for the apfellants has not been * 
point out to me how their non-joinder b®* 
judiced the merits of the case or J 
terest. It seems clear to my mind t 
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technical objection is absolutely tlimsy and it 
has been deliberately put forward, evidently at 
the instance of the father, with a view to set 
aside the auction-sale and recover back the 
mortgaged property if possible. 

[8] In the result the appeal before me, fails 
and is diemissed with costs. Counsel’s fee Rs. 75 . 

Appcixl dtmxssed. 

A. I. R. (35) 1948 Nagpur 357 [G. N. 121 .] 

Grille akd Hidatatdllah JJ. 

Lachmandas Gobardhandas—Defendant- 

Appellant V. Narayandas Avirulal and anO‘ 

ther— Plaintiffs—Bespoxidenis. ' 

First Appeal No. 74 of 19-11, Decided on 10 9 - 19-17 

from decree of 2nd Addl. Dist. Judee, Jubbulpote D/- 
27-3-1941. 1-1 

Civil P. C. (1308), S. 93—General sanction is not 
sulficieni—Previous sanction must be obtained for 
each case, 

Tho words “previous sanction of the Provincial Gov¬ 
ernment” mean that there must be a previous sanction 
by the Provincial Government in every suit. This 
means that a general sanction is not enough and pre¬ 
vious sanction must be obtained for each case. A sanc¬ 
tion of Ibis type bus to be strictly proved because in 
the abeence of a proper sanction the suit is without 
jurisdiction. In such a case, the presumption under 
3.114, Evidence Act, cannot be drawn that all duo 
formalities of law must have been complied with: 18 
A.I.R. 1!)31 P.C. 121. Re/, on. (Paia4j 

Annotation : (’44-Com.) Civil P. C., H. 93, N. 4 . 

Cases referred 

1. (’91) 53 All. 910 : 18 A. I. R. 1931 P. C. 121 : -58 

I. A. 460 : 132 I. C. 745 (P. C.), Gul/.arilal v. Collector 
of Etab. 


[3] The suit was brought by tho plaimili's 
(respondeDts) after obiaiuiug the sanction of the 
Deputy Cominissioner, Jiib])iilpore, on 9 9-1938 
(case NO. 4/9 of 1937-38 xxxill Vfi). Tho claim 
of the plainiiii's was decreed, 

f4l The case must fad on a preliminary point 
viz., that the previous sanction of the Pioviucial 
Goverument was not taken by tho learned 
Deputy Commissioner as required by s. 93 of the 
Code. Jn 53 all 910^ at p. 919 their Lordships 
of the Pnvy Council btld that the words "pro. 
vious sanction of the Local Goveiumeni” (now 
Provincial Government) meant that there must 
be a previous sanction by the Local Government 
in every suit. This means that a general sate- 
tion is not sufheieut and previous sanction must 
be obtained for each case. Comnieutirig ou this 
rlecision Wulla in his Civil Procedure Code (Edn. 
1941) p. 347 says : 

“The eiitct of ibh dccisiou is that Uie Colleefor or 
other orticer appoinicd must in every enso (btaiii lb- 
sanction of the Loval Government before iustitutmg a. 
suit or giving his consent to the institution of a .mil. 
The previous practice of Lwat Governments bad been 

lo give previous sarciioD ge>.eiully and not in respect 
of tacb pariicul.ir case and. ihcrefoic, tbe Pnbhc Suits 
Validation Act. 1932 (11 [XI] of 1932) was passed to 
valhiaie pending mils filed under ibe previous practice, 
Iho Ai I also providih for the rtstoriuion of suits and 
appeals dUmiStCd aiur 30-11.1931 (the date of the 
I’rivy Council decision) for want of sanction of the 
Local Government, on application made within sk 
moDibs of the commenceniciit of the Act, i. e. 8 4-1932, 
In the case ol suits already filed undor the previous 
practice, it is not necessary to obtain the sanction of 
the Local Government.” 


2. (’34) 15 Lab. fSG : 21 A. I. R. 1934 P. C. 217 : C 
LA. 371 : 151 I. C. 221 (P. C.), Mobaiumad Akbe 
Khan v. Musbaraf Shah. 

3. (’43) I. L, R. (1943) All. 112 : 30 A. I. R. 1943 A1 
74 : 205 I. C. 48. Sibte Rasul v. Sibte Nabi. 

4 . (’31) 68 Cal. 301 : 17 A. I. R. 1930 P. C. 193 : 5 
I. A. 214 : 126 I. C. 422 {['. C.), Jitcndranaih Ghos 
v. Manmoban Ghosh. 

5. (’21) 17 N. L. B. 37 j 8 A. I. R. 1921 P. C. 123 : 4 

. 12: 62 I. C. 737 (P. C.). Raj 

Anard RftO v, Bamdas DaduraoD. 

6. (’28) 55 Cal. 519 : 15 A. I. R. 1928 P. C. 16 • 5 
I. A. 96 i 108 I. C. 361 (P. C,). Abdur Rahim v 
Mahomed Barkat All. 

7. (15) 42 Cal. 914 : 2 A. I. R. 1916 P. C. 116 : 4 
La. 91-28 1. 0. 710 (P. C.), Ahmed Mueail v. Hashiu 
Ebrabim Saleji. 

8. (’35) 22 A. 1. B. 1935 Nag. 28 f 167 I. C. 90. Rasul 
khao V. Jornma Alasjid SabuDnarpura, AmraotL 

P. R. Padhye — for Appellant. 

-V. D. Khandehar — for Respondent?. 

Judgment. - This ia a drat appeal agains 
the judgment and decree paeaed by Mr. W S 
Tak. Additional District Judge, Jubbulpore.’ ir 
civil Suit No. 6A of 1989, decided on 27 3-1941. 

[ 2 ] Tbia was a suit under 8. 92/93, Civil P. C. 
inter alia for the removal of tho appellant from 
the Uuateeahip of a poblic temple Shri Jagan- 
latbji ol mouza Kailwara Kburd, S. No. 312, 
Tabsil Murwara, district Jubhulpore. 


The suit was 61kd in 19-39 long after tbo decision 
of tbi'ir Lordships of the Privy Council and 
therefore the vaiiduiiug Act dots not apply to 
the present case, ^’o such sanction by the Pro¬ 
vincial Government has ht-eii brought to our 
notice and it is obvious that none had been ob¬ 
tained. A sanction of this type has to bo strictly 
proved because in the absence of a proj^er sanc¬ 
tion the suit is without jurisdiction. We are not 
prepared to draw a presumption under S. 114, 
Lvidence Act, that all due formalities of law 
must have been complied with. The case report¬ 
ed in 15 Lab. 836^ does not apply in this context. 
In that case presumption was drawn about some 
procedure in the matter of posting of notices. 
The case is easily distinguishable because a 
sanction must be strictly proved. 

[6] Learned counsel for the respondents relied 
on i.L.R. (i943) ALL. 112.* In that case, the quea- 
tion whether the Legal Rt-membrancer was a 
person appointed under 8. 93, Civil P. C., was not 
gone into tecause there was no plea. It was 
presumed therein that tbe law had been complied 
with and the matter was treated as concluded on 
tlie decree being passed without objection. W’ltb 
all due respect we do not conside-r the matter 
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concluded in tba prpssnt case. Thou'^h there is 
no plea the plaintiffs can at any time be cbal. 
lengkii to prove tbe sanction and it is not open 
to us to act on la'csuuii-tions when patently there 
is no previous sanction. In 6S Cal. COl* it was 
bc-ld that lliero can le no investigation in execu¬ 
tion ['roceoclings into title on which the decree 
w.as baitd. This case is not in jioint. In 17 N.L.B. 
c.T’ one of the pcr.'ons in who.sG favour sanction 
viis given died, as also tbe trii.'tee against whom 
tbe s.u',ction had been obtained. It was held that 
the sanction was not exhausted. In 55 Cai. Dlb'^ 
cotn[iroDiise3 in S. 9-1 cases were discussed and 
in 42 Cal. Old' an omission to ajipcal from a pre¬ 
liminary decree was h-ld fatal to an api'.eal from 
the final decree. These three cases are not 
relevant. 

If3l In A.I.U. 1035 Kag. 23"^ Staples J, C. licdd 
that a previous suit, concluded without objection 
in re.spect of sanction, could not be said to be 
without jurisdiction and the bar of res judicata 
applied. We do not pro[.ose to examine tbe case 
bcciuse here an a) peal is pending which is a 
contimiation of the suit and tbe objection as to 
jurisdiction must be given its full effect. There 
is DO question of res judicata. 

[7] ^\c accordingly bold ibat tbe suit was 
without jurisdiction and dismiss it. Tbe appeal 
•succeeds and is allowed. Since thisobjection was 
not taken by the appellant either in this Court 
or in the Court below*, wo make no order as to 
cc.sts in this aprc-al and parties will bear their 
own costs. For tbe satne reason we do not see 
any reason to alter the order regarding costs in 
the lower Court. Ordinarily costs should follow' 
tbe event but in the special circumstances of this 
case we decline to interfere with tbe order of 
tbe lower Court. 

t>-S. Appeal allcwed. 

A. I. R. (35) 19M Nagpur 358 [C. IHQ.] 

Hidayatullah j. 

Zimjii Deorao Umale and others — Plavi. 
tiffs — Appellants v. Mahadeo Parashramji 
and another — Defendants — llcspondents. 

Second Appeal No. 3CG of 1943, Decided oq 
6.10-1947, from Appellate Decree of Addl, Dist. Judge, 
Amraoti, D/- 16-4-1943. 

(a) Civil P. C. (1908), S. 11 — Bar of res judicata 
extends to facts and grounds for decision. 

The doctrine of res jiidtcafn applies not only to tbe 
actual decision in the case but also to the facts and 
grounds for that judgment pleaded by the patties. 
Anything which is admitted and which is fundamental 
to the decision of the earlier suit is also part of tbe rrs 
judicata created by tbe judgment: (1920) A. C. 155, 
•^‘’'7* [Para 13) 

Annotation : (’44 Com.) Civil P. C.. S. 11, N. 1, 

Pt. 13. 

(b) Civil P. C. (1908), S. 11—Plea of res judicata 
—- Pleadings in earlier suit need not be set out at 


length —It is permissible to Court to look into 
pleadings in former suit. 

Id pleading re> judicata it is cot necessary to set out 
the p’cadings in the earlier suit at length. Id deter- 
minio^' tbe question whether the issue which it is 
touglit to raise now was fairly raised between the 
parlies in tbe former suit, it is permissible to look to 
ilie pUadings: (lt>ti5) 29 Ch. D. 448; 8 A. I. R. 1921 
ChI. 099 and D Mad. 239, Eel. on. [Para 21) 

For this purpose, the proper course is to produce tbe 
written statements in tbe earlier suit: 29 A. I. E. 1942 
All. 122, Bel. 0/1. [Para 22) 

Annotation : (’44 Com.) Civil P. C., S. U, N. 6. 


(c) Civil P. C. (1608), 0.6 Rr. 2 and H-Estoppel 
by judgment — Plea of, should not be ruled out 
when there is material on record to sustain it— 
Suit based on plea of estoppel by judgment — 
Amendment into plea of estoppel in pais should be 
allowed. 


A pica of c-stoppel should not ordinarily be ruled out 
if there is mfllcrial on tbe record sufticient (o sustain 
the plea. liberal view of pleadings on such points 
should be takf-ii. Ii is true that personal estoppel is not 
necessarily a question of policy but it is largely so and 
if the estoppel is apparent. Courts should be reluctant 
to disallow the plea so that a psrty may be allowed 
conveniently to change his ground. A plea of estoppel 
if it is Warranted by the facts proved and admitted, 
can always be taken even if those facts have not been 
specifically pleaded : 17 A. I. R. 1930 Bang. 265, Bej. 

[Para 23) 

A plea of estoppel in pais based on' pleadings is 
merely ancillary to the main allegation of estoppel by 
judgment. In such a case it is tbe duty of the Court W 
allow plaintiC to amplify his pleadings so as to em¬ 
brace all aspects of estoppel especially where the 
estoppel by judgiueot is pleaded before the period of 
limitation bad run out and the grounds on which the 
earlier judgment proceeded was mentioned. To do other* 
wise would be to allow tbe defendant to take nnaue 
advantage of the technicalities of law to perpetrate an 
abuse of tbe process of Court. ‘*1 

Annotation : (’44'Com.) Civil P. C., 0. 6 R- 2 
N. 10; 0. 6 R. 17, N. 1, 2, 3. 


Cases referred - 

1. (1926) 1926 A. C. 155 : 95 L J.P.C. 79 :134 L. 1. 
354, Hojstead v. Commissioner of Taxation. 

2. (1603) 3 East 346, Outrain v. Morewood. 

3 . (1843) 3. Hare 100, Henderson v. Henderson. 

4. (1885)29 Ch. D. 448: 52 L, T. 96, Houstouov- 

.Marquis of Silgo. .. 

5. (‘21)8 A. I.R. 1921 Cal. 699 : 70 I. C. 6, SasW 
kanta Acharva v. Sarat Chandra Rai. 

6. (’82) 5 Mad, 239, Aii Moidin v. Kombi. „ 

7. (’42) 29 A. I. R. 1942 All. 122 :1. L. R. (19*-) 

103:199 1.0.190, Mubomed KbalU Khan v. Man 
boob All Mian. ... 

8. (’30) 8 Rang. 223 : 17 A. I. R. 1930 Bang-’ 
125 I. C. 365, Co-operative Town Bank of Padiga 
V. Shanmugam Piliay. 

9. (’34) 21 A. I. B. 1934 P. C. 130 : 9 Luck. I'S: ^ 
I. A. 224 : 149 I. C. 430 (P. C.), Someshwar Du« 
Tvibbawan Dutt. 


y. r. A’eUar — for Appellants. 

K. r. Brahma and P. B. Padhye — , ,, 

for Respondents- 

Judgment.—This is a second appeal agai^^ 
the judgment and decree of Mr. M. B. Paranipy* 
Additional District Judge, Amraoti, in CiV 
Appeal NO. 3-A of 1943, decided on 16.4-19^9. 
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[ 2 ] The piftinfiffe Kheorai anights two brothers 


are the appellants in this appeal and their suit 
has been ordered to be dismissed by the trial 
Judge which decision has been upheld by the ap. 
pellate Judge. 

[ 3 ] Ibe facts are that field survey no. 45 , 
area 9 .acres 25 guntbas in mouza Uangruli, 
pargane Varud. talnq Morsi, was gifted to 
Kheornj (appellant 8) by Zingu and Pandu 
(appellants 1 and 2 ) on 11.6.1938, This gifbdeed is 
Ex.p-ii. The field being in possession ofCbampat 
(respondent 2 ) the suit was for possession. With 
Champat, was joined one Mahadeo s/o Paras, 
ramji who sold the said field by a registered sale 
deed On 7-1-1939, to Champat. This Champat 
pleaded that Mahadeo’s father Parasramji had 
bought this field from one Mt. Babena widow of 
Sakharam by a registered sale deed dated 15 . 3 . 
1009. 

[ 4 ] To understand further facts it is necessary 
to give the genealogical tree of the family of 
Sakharam. According to the plaintiffs it is as 
follows: 

JANA.fl 


Kri^hnaji Gundaji 


I I iKorao 

llajmal ((1.1893) Sakharam | 

=l.Mf. Sajatri {d.l901)= | ’[ 

(d,1929) Mt. Bahcna Jbin'joo Fando 3 

=2. Mt. Rayaja (d. 1925) (plfl. 1) (plff. 2 ) 

(1896) I 

Kaushalya (1926) 


Yiaayak Mabadeo Shanti Mani. 
Sakharam had a daughter by name Kausbalya. 
On 2-0.1033, Kheoraj (respondent 1) and another 
(Madanlal) had taken a gift of the field from the 
children of Kausbalya and bad brought a Suit 
No. 139.A of 1937, decided on 10.3.1938, but the 
suit was dismissed. That suit was against Maha- 
doo (respondent 1 here). 

[6] The plaintiffs in that suit pleaded that 
Hajmal and Sakharam were real brothers and 
formed a joint Hindu family. After Rajraal’s 
death in 1893 Sakharam succeeded to the 
whole of the property including the field in this 
suit. After Sakharam's death his widow Bahena 
succeeded to the property though both Sayatri 
and she remained in possession of the field. 
Bnbena died about the year 1926 and Sayatri in 
1929. Bahena’fl daughter Kausbalya died also in 
1920. After Bahena’s death, Kausbalya, it was 
alleged, succeeded to the estate as the daughter 
of the last male bolder. After Kausbalya's death 
the field was gifted by the children of Kausbalya 
(through guardian father) to Kheoraj and 
Hadanlal on 2-8.1933. Kheoraj (and Madanlal) 


tberoforo, claimed possession of the field from 
Mabadeo (respondent 1 ) who founded bis claim 
to the field upon a sale deed in favour of his father 
Parnsbramjt by Sayatri and Babena, The plain- 
tiffs in that suit alleged that the two widows 
bad only a life interest and could not therefore 
transfer any interest beyond their lives. 

[Gl Mabadeo while admitting the relationship 
denied that Rajmal and Sakharam were joint 
and averred that the field belonged to Hajmal 
alone and after the co-widow Rayaja’s death the 
surviving widow Sayatri sold tlio field to Parash- 
ramji, the father of tbo defendant, on 15 3-l'j09. 
It was further alleged that tiie signatures of 
Babena and of one 1 dobban (father-in-law and 
guardian of Knushalja who was then a miuoi) 
uero obtained in token of their consent though 
only by way of caution. 

[71 Civil suit a\o. l3y.A of 1937 was decreed 
in favour of Mabadeo and against Kheoraj and 
Madanlal, and it was held that the suit field be¬ 
longed to Rajmal absolutely and on his death ic 
passed into the possession of his widows Rayaja 
and Mt. S.iyatri and that on the death of these 
widows the reversioner was Jhingoo (plaintiff 1 ), 
The judgment in civil suit no. i:39-a of 1937 j? 

Ex. P-l. 

[8l Kheoraj, the tiusiiccossful plaintiff, did not 
stop there. lie took a gift deed from Jhingoo 
and Pandu (Ex. P-ll) on 1I-G.193S, and brought 
the present suit. Along with him ho joined 
Jhingoo and Pandu who claimed in the alterna¬ 
tive that possession bo ordered to be given to 
them in case the gift deed for soma reason was 
found defective. 

[9l On this claim being pub forward Champat. 
as tbo vendee from Mabadeo took up tbo position, 
contrary to the pleas of Mabadeo in the first suit 
and the decision therein, that Rajmal and Sakha, 
ram formed a joint Hindu family and the rc. 
vresionera after Bahena’s death were her children 
and not Jhingoo and Pandu. In effect ho took 
exactly the stand which bad been successfully de¬ 
nied by bis predecessor.in.title in the earlier suit. 

[ 10 ] Kheoraj was naturally taken aback aud 
asked for amendment of bi.s pleadings by an ap. 
plication dated 26-11-1940. He set out the history 
of the earlier suit and stated as follows : 

“It ha9 bten decided therein on 10*3-1938, A. Ij. 
that the field in suit belonged to Rajmal exclusively and 
on his death (it) passed into Iheposaessionof his widows, 

Mt. Rayaji and Mt. Sawitri as heirs and that the plain-^ 
tifl 1, Jhingu son of Deo R.ao was proper and legal next 
heir, i. e. a reverdoner. of the deceased Rajma! on tlie 
death of bis widows. The grounds on which ihe deei* 
sion was given are all binding on the clefendaots in 
this suit. Sakharam’s right, if any, has also come to an 
end also because of the adverse possession of Mt. 
Rayaji and Mt. Sawitri for over 12 year.-. 

The pUintifl through his apprehension did not take 
these pleas in the original plaint as this suit was first 
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broncbt ai7ftins-t defendant 1 only who was a party to 
Suit No. 139-A/37 and plainl'iis tbo\)>;lit that deffn* 
dent 1 rrould rot tabe the fan-e phas afainrl tbi' suit, 
which were already decided in ibe previous IliiRaiion.” 

[11] He also produced certilHd copies of the 
jud^niiiit ill the iircvioiis suit, ex. p- 1. two writ- 
teo statemeuts Ex. r.2, dated lOib JJarcb I&3S 
iiml Ks. p 4, dated 27tb Noveuil er 1937. and au 
oral stateiuPDt dated 2ud December 1937, the last 
three leing made by Mahadco. This amendriK-Dt 
•was allowed by tie trial Judge. DefeDd8Dt2 
Cbampat od 24tb January 1911 made an oral 
statement wherein be admitted that these state¬ 
ments wei-e made but be denied tbeir truth. On 
these amendments the Coui t framed liuec speci¬ 
fic issues which may be quoted here. 

“Issues Finding 

1. Did defciidaii' 1 M.ibitdeo plead in tie 
f''riu(r t^nit No. I39-A/37, c-sactly asplcaded 
ly plainiills in ibis .suit.' Ye.-. 

2 Jf so, is it not iin aduiissiou binding 
fi^’ainsi defendant 2 Cbampat, bis successor- 
in title afier such admission? Y'es, 

If so. is defendant 2 not estopped by 
-uc'b adnussions from denying tbo allcga- 
gations in the plaint, and the reversionary 
title of plainlifis 1,2 to the suit field?" Estopped." 

[ 12 ] Parties led evidence and the trial Judge 
deciad the plaintiffs’ case. Au apiieal was filed 
against this judgment and deerte (civil Appeal 
No. 9-A of 1932) and the Additional District 
Judge {Mr. G. L, Yodu) by bis judgment dated 
list octijber 19 j 2, set aside the decree and re* 
mauded the case. His finding was that the plea 
of esLOi'pel was not loised by the plaintiff and 
hence no decision could be given. His reasons 
can best be stated in bis own words: 

"pHragrapb 4 of the judgnunt of the lower Court is 
reproduced l.elow: 

‘In tills ruit ibe phiDliffs bad pleaded facts exactly 
lis pleaded by defendant 1 Mabadeo, in Ibe former Suit 
No. 139-A of 1937. Defendant 2 denied Ibis alleaatiou 
a? not bfirg a parly to (bat suit, and he also denied 
ibat iucb ‘admission’could operate either as res judi¬ 
cata or could create estoppel fgams-t bim.’ 

This obser'atioD of the lower Court is not borne out 
by the record inasmuch as no such plea was raised by 
the plaiiitiffs, much ler.s was it denied by defendant 2. 
The plea referred to in the first sentence of the passage 
•]Uot'd above was put imo the mouth of the plaimiffs 
by ibe lower Court evidently from a mere perusal of the 
certified copies (Ex. r-2 and Ex. P-l) of defendant I’s 
written statement in the previous suit. It is not for the 
Court to assume a pleading which has not been raised 
by the jarty corjcerned." 

[IS] The remand order appears to fall within 
0 .41, U. 23, Civil P. C., because no questions on 
the merits of the claim were gone into, the deci. 
sion being ba.sed on the pita of res judicata. 
No appeal was filed against tbe order of remand 
under 0 .43, R. 1 (u), Civil P. C., and therefore the 
order of remand cannot be questioned because 
of the bar contained iu 8. 105(2), Civil P. C. 

[14] While remanding tbe case tbe learned 
Additional District Judge observed as follows: 

"The finding?, judgment and decree of the lower 


Court arc therefore hereby set aside and tbe suit reoiao* 
dfd to ibe lower Court for a fiesb dreifion according to 
law, with advertence to the above remarks, after fram¬ 
ing fresh and proper bsu^a and recording further evi¬ 
dence, if adduced. In case tbe plaintiSa apply for 
amendment of plradirgs I'O as to raise a plea of estoppel 
now. ii would te for the lower Court to decide whether 
it should be allowed with due regard to tbe law of 
limitation.” 


[15] On tbe re-opening of tbe case tbe plain¬ 
tiff filed on 20th July 1942 an application praying 
for tbe amendment ot bis pleadings. This appli¬ 
cation was opposed by tbe defendants. Tbe 
Uarned trial Judge (Mr. L. N. Patbak) by an 
order dated 4tb September 1942 difmltsed tbie 
application. The leaeon given by the learned 
Judge was that tbe plea of estoppel was not 
raised to start with, though it could have been 
raised and as tbe plea of estoppel raised by way 
of an amendment was made alter tbe limitation 
for the suit bad run out it could not be allowed 
10 be raised. In support of this order reliance 
was placed upon two passages in 8ir Gilbert 
Stone’s ‘Pleadings’ at pp. 213 and 216 . 

[IC] On 8lb December 1942 the learned Judge 
passed a judgment dismissing tbe plaintiff’s suit. 
The findTugs in this suit were exactly the reverse 
of those given in the earlier suit though tba 
matter related to the same field and tbe parties 
were tbe same. 


[17] Tbe plaintiffs appealed against this ju^S- 
ment and decree but the lower appellate Court 
dismissed tbe appeal confirming tbe judgment 
and tbe decree of the trial Judge. Against Ibis 
decree tbe present appeal has been filed. 

[18] Tbe most important queetion is one of 

amendment. Tbe learned trial Judge held that 
tbe amendment if allowed would alter tbenaturs 
of tbe pleadings and this could not be 
after the period of limitation bad run out. The 
learned Judge said: _ 

"I muy at once cay that tbe plaiDtiffs bad oe 
taken tbe plea of estoppel nor did they alleg® , 
which constitute estoppel in tbe plaint. The 
order aho confirms Ibis finding. Thus I find 
plea now raised is a new plea which was not raise® 
tbe plaint, though it could have been iwised.' 

Commenting thereafter on tbe delay that b ^ 
taken place the learned Judge went on to sa^ 

"The plaintiffs have pleaded res /“dtcoffl (^P|^ 
by record) and they cannot be allowed to 'plead eswpp 
in pais alter tbe period of limitation ” _ 

There seems to have been a misapprehension 
tbe part of tbe plaintiffs that they could only 
found tbeir case on the plea of estoppel in 
Tbe doctrine of res judteata applies not 
tbe actual decision in the case but also to . 
facts and grounds for that judgment pleaded /• 
tbe parties. Anything which is admitted 
which is fundamental to the decision of : 
earlier suit is also part of the res judtcata 
ted by the judgment. In 1926 A. C. lf*r * 
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165, Lord Sbaw delivering the judgment of (be 
Privy Co'incil in an appeal from Australia 
stated the principle in these words: 

"Very onmeroas Qutborities were referred to. In the 
opinion of ihe Lordships it is settled, first, that the 
Boml-eion of a fact fundamental to the decision arrived 
at oinnot te withdrawn and a fresh litigation started, 
with a view of obtaining another judgmentupon n difle* 
rent a'Sumption of fact: secondly. Iho same principle 
applies not only to an erroneous admission of afunda- 
nnntal fact, but to an erroneous assumption as to the 
I^rrI Qunlity of ibat fact* Parties arc not pern>itud to 
begin fre^b litigations because of new views* they may 
entertain cf the law of tbc case, or new versions which 
they present as to wbut should be a proper appreben* 
sion bj !be Court of tbe legal result cither of tbe cons* 
taction of ibe dccunifntg or Ibe weight of certain 
circuDislanceB, If ibis were permitted litigation would 
have no end, except when legal ingenuity is exhausted. 
It 18 a prii ciple of law ibat this cannot be pmuittod, 
abundant authority reiterating that princi¬ 
ple. Thirdly, ihe same principle — namely, thit of 
Belting to rest rights of litigants, applies to the case 
where a point, fundamental to tbe decision, taken or 
assumed by the plaintifi and traversable by tbe defen¬ 
dant, bas not been traversed, In that case also a defen¬ 
dant is bound by tbe judgment although it may be true 
enough that subsequent lighter ingenuity might 
BODie traNcrse wbich bad not been taken. Tbe ^Tino 
priDoip e of setting parties* rights to rest applies and 
estoppel occurs ” 

[19] In this case their Lordships cited with 
approval the obsorvatiocs of Lord ElleDboroiigli 
C. J. in (1803) 3 East 346'^ 

"A ending upon title in trespass not only operates 
«3 a bar to Ibe future recovery of damages lor a tres¬ 
pass founded on tbe same injury, but also operates by 
way of estoppel to any action for an injury to tbe same 
supposed right of possession .... And it is not tbe 
recovery, but the matter alleged by the party, and upon 
which the recovery proceeds, which creates the estop, 
pel. Tbe recovery of itself in an action of trespass is 
only a bar to the future Teco^c^y of damages for the 
same injury; but the osloppel precludes parties and 
privies from contending to the contrary of that Mint 
or rnatter of fact, which having been once dislinclly 
pnt in isiue by them, or by those to whom the? aro 
privy in eeteto or law, has been, On such issue joined 
solemnly found against them.” 

[20] Id Bumming up the law on tbe subject 
it was said by Lord Shaw: 

It is seen from this citation of authority that if 
in any Court of competent jurisdiction a decision is 
reached, a party ie estopped from questioning it in a 
mw legal proceeding. Rat the principle also extends to 
any ^int, wbelbor of iissaniption or admission, wbich 
was in substance tbo ratio of and fundamental to tbe 
decision. The rule on Ibis subject was set forili in the 
leading case in (1843) 8 Hare 100’ at p. 114 by Wigrnm 
V, C. as follows: 'I believe I slate the rule of tbe Court 
OTrreclly when 1 fay, that whore n given matlerbecomcs 
the subject of litigation in, and of adjudicaiion by, a 
t^ourt of competent jorisdicUon. tbe Court requires tbo 
parties to that litigation to bring forward their whole 
case and will not (fxcept under special eircorostances) 
permit the same parties to open the same subject of 
liUgalion In respect of matter which might have been 
brought forward as part of the subject in contest, but 
which WHS not brought forward, only because they have, 
from negligence, inadvertence, or even accident, omitted 
part of their cose. The plea of ret judieaia applies, 
eaoept in special cases, not only to points upon which 


the Court was actually required by tbc parlie.-; to form 
an opinion nud pronounce a judgment, but to everv 
point which properly belonged to the subj-ct <'f litigation 
and wb'cb tbo parties, ex^rcifing i-*nso>nbIo diligence, 
might have brought forward at the limo.’ Tliis aulhoriiy 
has been frequently reftrred to and lolloived, and 
settled law". 

[ 21 ] In pleadiug res judicata it is nol; neces- 
sarytosetout tbo pleadings in tbe earlier suit 
at iengtli. The leading authority on the subject, 
is (1885) 29 Ch. D. 448.'* In that case Peaiaon J.' 
said that in determining the question whether 
the issue wbich it is sought to raise now was 
fairly raised between the parties in the former' 
suit, it is penub’iiblo to look' to the pkadiugs. 
This case has been applied in India in a. l. it. 
1921 cal. 699® at p. 701 and in that ease it was 
held that it is permissible to look to tbe plead¬ 
ings in tbe case. To the same elieet is tbe ruling 
in 5 Mad. 2?9.® In that suit the facts were as 
follows: 

“In 1370 the pliiintifls sued to redeem a luort'iage of 
certain lands from the defendaol's prc-dece'sors in-iitle. 
The suit was dismissed on the gicmia that, tbe plaintiU.'^’ 
equity of redemption had bcrii sold in (Xeculioii ol a 
decree to A. 15. The plaiiilill-} having repurchased the 
equity of redemption from A. I’., brought a .second suit 
to redeem tie lands in the dcicndauiV posies.-ioD." 

It was held that tbe question wbetber tbe equity 
of redemption of tbe lands in suit bad been soKi 
to a. B, was res judicata and could not be 
reagitated by tbe defendant on tbe ground that 
tbe jilaintitls were litigating under a different 
title in lie former suit This was a case of res 
judicata on tiie facts pleaded being aiiplic-d to a 
detendant. This cuse bas never been doubted. 

[22] In tbe present case the plaintiff Kbeoraj 
after bis first amendment pleaded not only tbe 
bar of res judicata by the earlier judgmeut but 
bas also produced the written pleadings of 
Mahadeo. He must tberefore be held to have 
relied upon tbe admissions in those pleadings and 
also to plead estoppel, Though in some cases the 
statement as to tbe pleadings of tbe parties,' 
contained in the judgment of tbc Court is con-! 
sidered sufficient {see tbe authoritiee cited by mej 
before) tbe proper course is to produce tbei 
written statements: see A. I. R. 1942 ALL. 122.' 
Since this was done in this case and the defen¬ 
dant Cbampat admitted that such statements ' 
were in fact made by Mabadeo, bis predecessor- 
in-title, nothing more need be said as to the 
correct procedure. I am, therefore, satisfied that 
tbe plaintiff bad relied on these pleadings in tbe 
ffrst suit as a bar. 

[23] Now a plea of eatopi;el should not ordi¬ 
narily bo ruled out if there is material on the 
record sufficient to sustain tbe plea. A liberal 
view of pleadings on euch points should be taken. 

It is true that personal €9topi)eI is not necessarily 
a question of iwlicy but it is largely eo and if 
tbe estoppel Is apparent, Courts should be reluc] 
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tnnt to flisallow the plea so that- a party may be 
'altowetl conveniently to change bis ground, A 
jplca 0 ! e5to[)[,el if ic is wairaiited by the facts 
Iprovrd and admitted, can always be taken 
oven if those facts have not been specifically 
'plcadul: see s Ran". 2-2h.'' 

f2i] lu the present case estoppel was plead¬ 
ed by way of res judicata but stress was laid on 
•Le "round on wliicli the earlier decision proceed¬ 
ed. Tijis was understood to be a plea of estoppel. 
The ri iiiand oider may have meant that an 
i'.stopud /n pats was not specifically pleaded. 
Wlittiier that decision was right or wrong is not 
now ('pen but the essence of the new plea was 
l-rescnt iji tlie first amendment. In my opinion, 
the two Courts below have taken a very narrow 
view of the law of pleadings and their amend¬ 
ment. The structure of pleadings should not be 
stressed too strictly as was observed by their 
Lordships of the Privy Council in a. I. R. l9-'4 
P. C. 130'' at p. 132 where sullicient notice has 
been given to tlic other side. In my opinion 
there was fair notice to the defendant w’beu the 
judgmenL and pleadings in the earlier suit were 
filed and were specifically relied on. A plea of 
estoppel in pais based on pleadings is merely 
ancillary to the main allegation of estoppel by 
judgment. In sucli a case it was the duty of the 
Court to allow plaintilf to amplify his pleadings 
30 as to embrace all aspectsof estoppel especially 
.ns the esto[)pel by judgment was pleaded before 
the period of limitation had run out and men¬ 
tioned the grounds on which the earlier judgment 
proceeded. To do otherwise, in this case, would 
jbe to allow the defendant to take undue advan- 
jtage of the technicalities of law to perpetrate an 
abuse of the process of Court. 

[•25j In my opinion, therefore, the amendment 
was wrongly disallowed. I set aside the decrees 
of the two Courts below and remand the case for 
further trial. The plaintiff appellant will be 
allowed to amend bis pleadings suitably. The 
trial Court will limit such pleadings to a plea of 
estoppel based on facts pleaded in the earlier 
suit and no more. The trial Court will write a 
fresh judgment and dispose of the case accord- 
ing to law', 

[sg] Costs of this appeal will be the costs in 
the suit and will abide tbs event. 

V B.B. Case remanded. 
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Padhye J. 

Kashirao Pandvji—Defendant — Appli. 
cant V. Ramchandra Dalaji — Plaintiff — 
Kon-applicant. 

Civil Bovn. N’o. 313 of 1945, Deciiled on 2-9-1946, 
from order of 2nd Addl. Dist. Judge. Amraoti, D/- 
5 4-194-5, 


(a) Civil P. C. (1908), 0. 9, R. 7 -Good cause- 
It is not same thing as sufficient cause — Illness 
established by doctor’s certificate is good cause. 

There is a distinction between ‘good cause’ required 
under 0. 9. K, 7 and 'sufficient cause' required by 0.9, 
It. 13. There maybe a good cause for the non-appearance 
though not sufuiient cause. The applicant’s illne^aa 
fade eslablUbed by the doctor'a certificate is a 
‘!,ood cause’ for setting aside the ex purfe order, sub- 
j''ct to such terms as the Court may think fit to impose. 
Rejection of such an application on the ground of ab¬ 
sence of affidavit in support of applicant’s illness is not 
sound and juiiAi-.l exorcise of discretion vested in Court 
inasmuch as tlic dojt a''s certificate is much better 
evidence than an affidavit: Case law referred. 

[Para 11} 

Annotation.— (’44 Com.) C- P. C., 0. 9, R. 7, N.2. 

(b) Civil P. C. (1908), 0.9, R. 13-Scope-Appli¬ 
cation under 0. 9, R. 7 rejected — Court can still 
set aside ex parte decree. 

The Coiiit has jurisdiction under 0. 9, B. 13 to set 
afidc an ex parte decree iiotwitbstanding the fact that 
under 0. 9, It. 7 it bad refused to bear the defendant: 
3 Cal. 272, Followed. (Para 15} 

Annotation:- (’44-Com.) C. P. C., 0. 9, R- 9 N. 1; 
0. 9. R. 7 N. 1. 

(c) Civil P. C. (1908). S. 115 -Other remedy open 
—Rule as to non-interference is not rigid. 

The rule as to non-interference in revisions wheo 
another remedy is open is not rigid. Each case nnut 
lie considered or* its own merits: 33 A. I. R- 1946 
393, ltd. on. [Pft« 16] 

Annotation;—(’44-Coa5.} C. P. C., S. 115, N. 8. 

Cases referred’.— 

1. 1*22) 9 A.l.R. 1922 Bom. 345: 70 I. C. 762, Badhi- 
l)ii 7. Anant PanduraD*^ 

2 {’34)56 All. 578: 21 A. I. R. 1934 All.l63:H7 
I. C. 1180, Man Singh v. Svnghi Dahhand. 

3. (’23) 40 Mad. 60:10 A. I. R. 1923 Mad. 63: 68 
I. C. 971, Arunacbala Ayyar v. Subbaramiab. 

4. {‘33) I. L. R. (1933) Bom. 829 : 25 A. I. B. 1938 

Bom. 431 : 177 I. C. 934, Shamdasani v. Central 
Bink of India Ltd, .. 

5. (’97) 10 C. P. L. U. 45. Bbaoo Patel v. Naroo Konbi. 

6. {’82} 8 Cal. 272, Ashrufiunnissa v. Lebarcau. 

7. (’461 I. L. R. (1946) Nag. 586 : 33 A.l.R. 1946 Nsg* 
393 : 224 I. C. 526, Pragilal v. Khilawan Singh. 

V. L. Prabhunc — for Applicant, 

G. J. Ghate — for Non-applicant. 

Order. — Tola is a revision by the defendant 
(applicant) from an appellate order upholding 
the ortjler of the let Court refusing to set M*®® 
an ex parte decree passed against him on.SS-Rb 
1944 in Civil suit No. 2C5 of 1944. The relevant 
facts are these: . 

[2] The first bearing of civil Suit No. 265 o 
1S44 was on 11-9-1944 and the summons was serv¬ 
ed on the defendant (applicant) on 21-5 1944. 
The defendant tvas absent at the hearing 

the Court deciding to proceed ex parte ^in« 
him fixed the case for c.r parte evidenc® ® 
20 10-1944. , 

[3] On 18-9 1944 the defendant was granted 
certificate by the doctor under whose treattn^n 
he then was that the defendant was soffeting 
for the last two months from bleeding pit®® 
being very anaemic on that account was ud* 
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b move about. The defendant resides in Ibe 
interior of the tahsil some miles away from 
Daryapur. On 22.9.1944 he applied to the Court 
for setting aside the ex parte order passed 
against him and produced the doctor’s certificate 
in support of the application. The application 
was rejected sunsmarily the same day and the 
order of rejection runs as follows: 

“....Application is not supported bj affidavit. It docs 
not disclose reason sufficient to set aside ex parfe order. 
Defendant was served in Inst .Maj and with little dili. 
^’CDce be could have obtained adjournment, Anplralioo 
IS summarily rejected with costs." 

[4] On 26-10.1944, ex parte evidence of (he 
plaintiff was recorded in the absence of the de. 
fendanfc and ex parte decree was passed. The 
plaintiff bad summoned three witnesses for the 
liearing but he examined none but himself and 
closed bis case. 

[5] On 7tb November 1944 the defendant filed 
his application to set aside tho ex parte decree 
passed against him supported by an afiidavit and 
the doctor's certificate (the same which was pro. 
duced before). This application was opposed by 
the plaintitf (non.applicant). It was dismissed 
on 20th January 1945 summarily and the opera¬ 
tive part of the order runs as under: 

On 22nd September 1944 an application to set asid'' 
be fx parfe prccecdinK? had been filed. The case came 
lip for anal di=|,r.sal on ‘Idih October 1944. No apnear- 
auce was put ou mh October 1944 and claim was de- 

‘iPPiicalion to set 

Hjlir 5atr;r" 

I am not satisfied that defendant exercised vigilance 
expected of him. He allowed the case to proceed ci 
-arte pugnaciously. The application ia di missed as 
there is lack of bona fides." 

[6] This order was upheld in appeal and the 

operative part of the appellate order runs thus • 

, was duly served on the defendant np^ 

: second ground was 

previous application dated 22nd September 

Z has not appealed agaiosE 

80 he cannot now say ibat that order is 
of ^ ‘his case is barred by way 

of iip|>ljcution. He could appeal agaioJit the ex varle 

=enEro( application to? ab- 

ior the "Ot supported by any afiidavit 

lor iho Court to act upon, Under the added proviso to 

It. Id by our Ifigh Court, the Court should not set aside 

tho cx porfe decree if the defendant had sullicient time 

diS ‘T'"" *“ his defence. The defen- 

dant was served on 2Dt May 1944 and had 4 months 

time to come and pot in bis defence. He could instruct 

h 8 p eader through some one else as he did for the am 

irtZ iu«tT 1944. The lower Cowt 

dclondftL ‘he conclusion that tbe 

0 negligence and allowed the rx 
parU order to be passed deliberatelj/' 

[7] Tbe plaintiff (non.applicant) ie the holder 
of survey NO. 30/i area u.gs acres and the defen. 
Oant IS the holder of survey no. 80/2 area 4.22 
acres. The plaintiff's case was that in June 1943 
the defendant bad taken wrongful possession of 
14 gunthas with trees out of bis field no. so/l and 


that he should be restored to the jiossession of 
the same. The claim is such as is either correct 
or not correct to the defendant's knowledge. If 
it is correct then I do not seo the point in the 
defendant’s sj-ending his money and lime in 
having the ex 2 )arte order and the ex parte de- 
crcG set aside. If on tbe other hand it is not 
correct then I do not luidci-stand why he Mould 
deliberately allow the plaintiff to have an easy 
victory by permitting an ex p>arte order or an 
ex parte decree passed against him. The land 
in dispute is nearly 1 /;} of an aero with trees 
thereon and is not thus negligible. 

[S] It is clear from tho doctor’s certificate, the 
correctness of whicii is not disput.:id, and I have 
no reason to doubt, tliat the defendant m’us 
ill during the relevant period and was not 
able to move about. It is not unlikely that ho 
may have expected to recover sufficiently to 
move about so that he may be ablo to go to 
Daryapur to enage and instruct a counsel for 
defending tho suit. In the absence of any oral 
evidence on record the exact reason why he was 
not able to send some one to Daryapur on nth 
September 1914 with an application praying for 
adjournment is not known. 

^ [ 9 ] The applicant’s application uD<ler 0 , 0 , u, 7 , 
Civil P. C, was dismissed, as it appears from tbe 
order dated 22nd September lii44, on the ground 
that he failed to shoM' sufficient reason to set 
aside the ex parte order and that he was guilty 
of M’aut of due diligence in applying for an ad- 
journment. The application for setting aside the 
ex parte decree was rejected merely as a neces. 
sary corollary of the order passed on 22nd Septem¬ 
ber 1944. It is thus evident that if the order 
dated 22nd September 1941 is set aside, the subse¬ 
quent order dated 20th January I9i5 and the 
appellate order should be set aside. 

[lOl As already said above, I do not find 
any motive for tbe applicant in allowing tbe 
ex parte order and decree being passed against 
him and the learned counsel for tbe non-appli. 
cant was not able to suggest any' quite satis¬ 
factorily. The apidicant even assuming that 
there was to some extent want of diligence on 
his part in not applying for an adjournment on 
11 th September 1914, did come to the Court on 
22nd September 1944 i.e. long before the date 2Gtb 
October 1944, for which the ease was adjourned 
Tt was quite possible for him, if the Court had 
Iiermitled him, to put in his defence and to be 
ready with bis evidence on 26tb October 1911 . 

The Court did not permit him to put in his de- 
fence and it was naturally thought inadvisable to 
take part in the trial on 2Gth October 1944 which 
would deprive him of tbe opi^rtunity to have 
passed set aside under 0 . 9 , r. 13 , 
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[11] The order dated 11-9.1944 waa, in my 
opinion, jiaFsed under a total niisapprehmsion 
ol litvv. The Court misdirected itself into think, 
in** that the order could be set aside only on 
sufficient cause being shown. The distinction 
between 'good cause’ rerjuired under 0. 9. K. 7 
and 'euffick'Ut cause’ required by 0. 9, R. 13 was 
completely overlooked. There may be a good 
Cilui-o for the nou-apijearanco though not a 
sullicieiit cause, and. in my opinion, the appli¬ 
cant's illness as prnna Jocie eslabiisbed by the 
doctor’s certiheate was at any events a ‘good 
cause’ for setting aside the ex parte order, subject 
to such teims as tbe Court may have thought 
fit to impose The learned Judge was obviously 
undor a mistake in the exercise of jurisdic¬ 
tion and in my opinion the rejection of tbe 
defendant's prayer on 11-9 1914 was not also a 
soui.d and judicial exercise of discretion vested 
in him. Ihe learned Judge has not in his order 
made a reference to tbo doctor’s certificate and 
failed to SCO that it was a much better evidence 
than an affidavit in support of tho aiiplicant’s 
illness. 

[12] Tbe suit was just in its initial stage. In 
A. 1.11 1922 Bom. 345* it is held that if a party 
appears before tbe case is actually heard, he has 
a right to be heard. The provisions of o. 9 are 
never meant to be penal provisions, and it is 
only in clear cafes of gross negligence and mis¬ 
conduct that a party should be deprived of the 
opportunity of having a satisfactory disposal of 
the case which evidently can only be done when 
both parties have full opportunity of placing 
their case and tbt ir evidence before the Court. 

[13] In 5(j ALL 578^ it is observed that in the 
absence of any clear motive for tbe defendant to 
have deliberately absented himself from tbe 
Court on the date fixed for hearing of tbe case, 
tbe Court should hold that the defendant made 
out sufficient cause lor bis non-appearance on 
the date fixed for hearing, Tbe rules of procedure 
should not be so strictly applied as to deny 
justice to tbo party unless tbe Court is satisfied 
that tbe party bad a clear motive for Lis non- 
appearance and bo deliberatey remained absent 
to achieve that motive. Tbis is also tbe view 
taken in 46 Mad. 60^ and I. L. R. {l938) Bom. 829.* 

[14] On rejection of his application to set aside 
tbe ex parte order, it was open for the applicant 
to wait till ex parte decree was passed and then’ 
to lake advantage of the remedy provided by 
0 9, E. 13, Civil P. C. Tbe applicant is no doubt 
required at this stage to show 'sufficient cause’ 
and what is a sufficient cause is often held to be 
a ques-tion of fact. The learned Judge did not 
however proceed regularly in disposing of the 
application as he did in tbe summary man¬ 
ner, without giving an opportunity to the patties 


to adduce evidence. In the present case, the 
evidence of the applicant and of the doctor 
would, in my opinion, have been of much value 
in deciding tbe application to set aside the ex 
parte decree. The learned Judge had in fact 
no basis in support of his observations that tbe 
case was allowed to proceed ex parte pugna- 
ciously and that there was lack of bona f ides on 
tbe applicant’s part, 

[id] Tbe appellate Court, as also the first 
Court, have not kept in view’ tbe distinction be¬ 
tween mere want of required degree of diligence 
and misconduct involved in tbe defendant’s 
absGutiDg himself deliberately. It is tbis which 
vitiates tbe order passed against the applicant. 
Tbe appellate Court bas even gone further and 
observed that tbe applicant should have appealed 
Against tbe order dated 22-9-1944 and as he 
bas not oppeuled he cannot now urge that the 
order was wrong. According to the learned Judge 
the remedy under 0. 9, R. 13, was barred on ac- 
count of tbe rejection of bisapplication tosetaside 
tbe ex parte order. That this is not the correct 
view of law is clear from the decisions in 10 0. P. 
L. R. 45® following 8 Cal. 272.® The learned Judi- 
cial Commissioner in that case held that the 
Court bas jurisdiction under S. 108 ( 0 . 9,B. l3) 
to set aside an ex parte decree notwithstanding 
the fact that under S 101, Civil P. 0. (0. 9, B. 7) 
tbe Court had refused to hear the defendant. 

[IG] The learned counsel for the non-appli¬ 
cant supported tbe appellate order and further 
urged that this Court cannot and at least ehould 
not, interfere in revision as the Courts below 
have come to a conclusion that no sufficient 
cause was established by tbe defendant-applied'**' 
and also as the defendant had another remedy 
open viz., by way of an appeal against tbe ex 
decree, and did not avail himself of tbe same* 
I have already observed above that there is id 
fact no definite and judicial finding of ® 
sufficient cause and that such a finding has n^ 
been reached after due inquiry. The rule ^ | 
non-interference in revisions when another r^; 
medy is open is not rigid, as observed by Sen ' i 
I. L. R (1946) Nag, 686.^ Each case must be cm*' 
sidered on merits. 

[l7l I am not satisfied in this casu I**® . , 
Courts below have applied their judicial m 
to the disposal of the applications. It niay 
that with proper vigilance the defendant-app 
cant could have avoided tbe ex 
consequently the ex parte decree being 
against him and for this reason the Court co 
have duly compensated the plaintiff (non apP 
cant) and mulcted the defendant-appUcan 

costs. 

Cl8] I hereby set aside the ex parte ordw 
the ex parte decree but award no costs to 
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appliosut- in this Court. Tbe applicant would 
aleo pay Rg, 25 to tlie plaintiff (non-applicant) 
ag a condition precedent to bis putting in bis 
defence in the first Court. 

[19] The revision is allowed without costs. 
Counsers fee es. 25. 

Rm&ion allowed. 


A. I. R. (36) 1948 Nagpur 365 [C. N. 124.] 

Sbevde J. 


Premlal Domaji and others — Defendants 
Appellants V. Hothulal Brijlal and others 

— Plaintiffs—Rcf^pondents. 

Second Appfal No. 199 of 1944, Dpcidfd ou 31-12- 
1947, frnm appellato decrte of Add!, Digt. Judae. Bala- 
«bat. D/- 10 8-1943. 


C. P. Tenancy Act (I [I] of 1920‘, S. 89 _ Occu¬ 
pancy land allotted to ptaintiils’ share on partiiion 
— Separate realization of rent by pldintilf—Surren¬ 
der of occupancy lard in favour of plaintiff is valid 
even as against lambardar. 


Wfapre by virtue of a private parlitlon. certain ocfiii- 
parley tenant in a certain pitti, is allott-d to tbe share 
of tbe plaintiffs and the plaiiitiffs have be«n making 
i-eparatc realization of the rent from that tenant, the 
pla ntifis arc the landlords of the ocenpinev tenant's 
land and a surrend r by a leirisiered d^ed by the occu¬ 
pancy tenant in favour of the pkintiSs (landlords) is 
p'rfec'jy valid under S. 89 It cannot be challenged hy 
the lambardar of Ibe palti under S. 13 : 11 A. I. R, 
1924 Nag. 383. Foil ; Ca'« late dwcussed. [Parc 9] 
Cafes referred: — 

1. {‘35) 31 N. L. R. Sup. 132 : 23 A. I. R. 1936 Nas. 
44 : 1611 C- 806, K'-sheo v. B&ojI. 

2. (^45) 31 N. L R. Sup. 96 : 23 A I. R. 1936 Nag. 18 1 
169 1. C. 862, Eanhaija v. Si aram. 

3. (’39} I. L. R (11139) Nag. 1 : 25 A. t. R. 1933 Nap. 
33.5 : 177 I C, 6(F D.l, Asaram v. Ludheshwar. 

4. (’27) 23 N L R. 160 : 15 A. I. R, 1928 Nag. 39 ; 106 
I. C. 421, Mt. Bari Babu v G<nesb Singh. 

5. (’27) 14 A I.R. I9i7 Nag. 325 : 103 I. C. 818, Mur- 
iidbar v. Hus-ain Klnn. 

6. ('41) 1. L. R. 119411 Nag. 64 : 28 A, I R, 1941 Nac 
21 : 192 I. C. 472 It'.B.), Oopfli v. SKarnrao. 

7. ('391 26 A.l.B. 1939 Nag. 287 : 189 I.C. 273, Ganga- 
prasad v. Itwarsm^b. 

8. (’24) U A.I, K, 1924 Nag. 383 : 78 I. C. 134. Khet 
singli V. Manmod 8iD>{b. 


A. R'jzak — for Anpelhn'a. 

P. R. Padhye — for Reipondeuts. 

Judgmebt.^Tbis spcood appeal hag been 

preferred by the defendants agmnat the d«'Cree 

of the learned Additional District Judge, Bala- 

gbat, modifying t‘ie decree of the Court of tbe 

firet iQHtdDce for joint poggessioa in tbe plaiotiffs’ 
favour. 


( 2 l Tbe plaintiffs brought this euit for posses- 
ejOQ of tbe land in suit, which originally be¬ 
longed to one Baku Gjnd, an occupanev tfnant, 
and who eurrendered it to plaintiff I, Nathulal, 
by a registered deed of surrender, dated istb 
May 1940; that surrender deed isBx. P 82 . It 
was allegsl by tbe plaintiffs that there was a 
private partition between tbeir ancfstors Dinaji 
on tbe one band and Dinaji's brother Domaji, 


defendants 1 and 2'8 father on the okhor, eomo 
timo in 1905 A. D., under which tbe tenants 
were dividi-d and allotted to the sliiiro of each 
party. Tbe land in suit ig situate in patti no, 2 
of monza Catapaili, in tbo Wurnseoni tabsil of 
the Balagbat district, of which defendant l, 
Premlal, is the recorded lambardar. Suku Gond 
wag an occupancy tenant of the land in suit in 
patti NO. 2, and it wag alleged by the pbiintiffg 
that this tenant Imd been allotted to the share 
of the plaintiffs’ ancogtor, Dinaji, at the parti¬ 
tion mentioned above. It wag further alleged 
that thig Suku Goud’s brother Pusya Gund had 
also surrendered his part of the occupiincy hold- 
ing to the plaintiffs by a registered deed of sur- 
render dated I9th May 1931 \vidc Ex. l>3t]. The 
plaintiff's’ case wag that ng they were landlords 
of the occupancy land in suit, the surrender in 
Ibeir favour was valid under tbe provisions of 
8. 89, C. r. Tenancy Act, and that they alone 
were entitled to the cscluFive posgession of tbe 
land now in dispute. Defeudant i, however, 
applied to the revenue Court in his capacity as 
lambardar for getting aside tbe surrender and 
for being put in possegsion of tbe dispute ! occu- 
pancy land, and that Court, having set aside the 
surrender, put him in possession, The plain¬ 
tiffs respondents commenced this suit Lr a 
declaration that the decision of the Rtvenue 
Court was wrong and for the recovery of posses- 
sioD of the disputed occupancy land. Tho Court 
of first instance decreed the plaintiffs’ claim for 
joint possession. The plaintiffs filed an appeal 
before the Additional District Judge, Balaghat. 
who modified the decree of tbe first Oourt'and 
allowed the plaint'Qs' full claim for posses-sion. 
Tbe defendanta have, therefore, preferred ibis 
second appeal. 

(3] It has been concurrently found by both 
the low’er Courts that there wa^ a pariidon in or 
about 1905 or 1906 and that in that pirtitino the 
tenants of tbe patti were divided, ft has also 
^en found that since then the plaintiffs have 
beon making peparito ronlisations of reota from 
the tenants, who were allocred to their share at 
the partition. It is. therefore obvious thar. this 
private partition between tbe parties has been 
acted upon, since tbe time of iheir aucestorg, 
continuously and uointerruptwily, for the Ust 
85 or 36 years. These findings of fact are, there- 
fore, conclusive in second appeal. 

[4] It baa been contended by the learned 
counsel, who appeared in supjwrt of thig appeal, 
that even on these findings defendant 1 , Prem¬ 
lal, is entitled to challenge the validity of the 
wrrender by Suku Good in favour of plaintiff i. 
Natbulal, as be is the recorded lambardar of tlie 
patti, in which tbe land in suit is situate. The 
mam point for determination in this appeal, 
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thetefoi't?, is wlieilier tbe surrendoi' (jf the occu¬ 
pancy lauf] in suit by Suku GonG in plainliffe’ 
favour is valiJ, iincer the provisions of S. 89, 
C, P. Teimncy Acf.eveu as against the iambardar. 
It has been arguc-d by the learned Advocate on 
bf-baif of tbe appellants, on tbe authority of tlie 
Full Bench ruling in 31 N. L. R. Sup. 132^ that 
dtfendunt 1 , Promial, who is the recorded 
lanibarcBu’of patti iso. 2 decs not cease to be a 
bmiuanlar when tbe patti is paititioced, but re- 
uniins the lainbarJar, until ho is removed under 
tj. IbO, C. P. Land Revenue Act. It has, tbere- 
foro, been urged that although there was a 
private partition in 1905 or lOOfi and although 
that partition has been consistently acted upon 
by the parties concerned for the last 35 years, 
still that partition does not, in any way, stand 
on a higher fooling than an imperfect partition, 
etJocted by a revenue Court and that defendant 1 
still remains tbe lambardar of the patti. As 
lanibardar of the patti, defendant 1 alone is 
competent ti take a valid surrender from Suku 
Gond, even though the latter was the tenant of 
the plaiutitls. Tbe surrender by Suku Gond in 
favour of the plaintiffs, Natbulal, is no belter 
than one in favour of a co-sbarer. In support of 
this contention tho learned Advocate, who ap. 
peared in support of this appeal, has drawn my 
attention to the decision of Niyogi A. J. C. (as 
be then was) in the case in 31 N.L.E. Sup. 9G^ 
which lays down that a surrender by an occu- 
pancy tenant to a co-sharer, who is not the 
lambardar, is a transfer, and the lambardar's 
only remedy is by an application under S. 13, 
C. P. Tenancy Act, and not by a suit in the 
civil Court. It is, therefore, nest contended that 
the surrender in question was rightly set aside 
by the Revenue Court and the lambardar (i. e., 
defendant l) was put into possession of the 
occupancy land in suit. 

[o] The contention of tbe learned counsel for 
tbe appellants is quite all right, so far as it goes, 
but the principle of law, on which he has relied^ 
is not applicable to the facts of this case. In the 
present case it has been found as a fact that 
there was a complete partition between the 
parties in tbe year 1905 or 190G and that by 
virtue of that partition Suku Good was (he tenant 
of the plaintiffs to the exclusion of tbe lambardar 
or the members of his family, and consequently 
tbe plaintiffs were not merely co sharers, in 
whose favour tbe surrender was executed, but 
they were in fact and in law the landlords of 
Suku Gond, in whose favour a valid surrender 
could be made under s. 89, 0. P. Tenancy Act. 

[6] It has been laid down by the Full Bench in 
l.L.B, ( 1939 ) Nag. 1 ® at p. 3 that a surrender under 
S. 89, C. P. Tenancy Act, is not a transfer within 
s. 12 of tbe Act and as s. 13 of the Act does not 


apply, the jurisdiction of a civil Court to set it 
aside is not ousted. The crucial point, on which 
tbe decision of tbe whole case turns, therefore, is 
whether tbe surrender in favour of plaintiff i as 
landlord, can be challenged by the lambardar, 
even though he is admittedly not tbe landlord. 
To put brifeliy, tbe contest lies between the land- 
lord on the one band and the lambardar on the 
ether, who is only deemed to be a landlord, 
under tbe provisions of S. 183 ( 2 ), C. P. Land 
Revenue .Vet. I do not think that the two terms, 
namely, ‘landlord’ and ‘lambar.dar’ are inter¬ 
changeable or synonymous for all purposes. In 
the case of a mahal or a patti, which is held 
jointly by a body of co proprietors, it can safely 
he said that it is tbe lambardar, who is the lend- 
lord of tbe mahal or patti, as the case may be, 
on behalf of the proprietary body and in that 
case, it is the lambardar alone, who is competent 
to take a valid surrender, under S. 89, C. P. 
Tenancy Act, from a person who is a tenant of 
the proprietary body as a whole; but in the 
present case it is no longer disputed that there 
was a full partition between the parties to this 
litigation and defendant 1, as lambarbar, bad bad 
no concern whatsoever, as landlord, with tbe 
tenancy land of Suku Gond and otheK who 
were speciffcally allotted to the share of tbe 
plaintiffs. In these circumstances it is certainly 
inappropriate to hold that tbe lambardar can be 
regarded as the landlord of Suku Gond in pre¬ 
ference to the plaintiffs who were admittedly the 
landlords. 


[ 7 ) It has been held by the Bench of the late 
Judicial Commissioner’s Court in 23 N. t. B. ^ 
that a co-proprietor of a village selling his share 
to a third party and becoming an occupancy 
tenant of sir land held by him in severalty is 
the tenant of his vendee and the vendee is en¬ 
titled to claim from him the rent of the holding 
and not the lambardar. The same principte 
was again laid down by Findlay J. 0., in A.I-B. 
1927 Kag. 325® where the learned Judge has ob¬ 
served as follows: 

“Where sir land has been distributed and has be^ 

held in severalty, each proprietor is the landlord of I 
land so bold by him. Where co-sbarers, holdwg 6 
land in severalty sell their share to a stranger, and then 
surrender their ex-proprietary rights to him, the 1ft® 
harder is not entitled to apply under S. 13 to set Mi 
the transaction and the revenue Court has no jurisdi 
tion to put tbe lambardar in possession.*' 


[8] It is clear to my mind that it is by virtnc 
of partition amongst the co-sharers in respect 0 
sir land that it comes to be held in severalty wij 
each proprietor becomes the landlord of the Iwi 
so held by him. Both those cases have 
approved of and relied upon by the Full Ben 
in I. L. R. ( 1911 ) Nag. 54.® The majority view 
that case is: 
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When a cosharer who bolds sir Inod ia exclusive 
ownership transfers bis share in the village without 
ooltivatiDg rights in the sir land and becomes thereupon 
an expropriefary tenant of the land, bis transtcrre and 
not the lambardar of the village is entitled to collect 
xroro him the rent of the laiid.” 

If the transferee of a proprietary share hecomcs 
the landlord of the transferor in respect of sir 
land held by him in his exclusive possession, there 
is no valid reason for nob extending the same 
principle to the case of an occupancy land held 
by a co-proprietor by virtue of a partition. Mr. 
P. R. Padbye, the learned counsel for the res. 
pondents, has relied upon the ruling io the pub¬ 
lished case, namely, a. i. ii. 1929 Kag. 287 ' in 
support of his contention that the lambardar is 
not the landlord ufs-a-u/i his co-proprietor. The 
learned Judges have laid down the following 
proposition: ® 

1 '*i.“ lambardar is deemed to be the 

latJdlord he is so vis a iis tenants only in so far as they 
hold land of him. This does not make the lambardar 
the landlord tis-n-vii hU co-proprietors, except in so 
far ^ one or more of them may happen (0 be a tenant 
of the whole proprietary body and hold land of them.” 

T^his proposition of law seems to indicate that 
m lambardar can claim to bo the landlord only 
in respect of that land, which has been held by 
a person as a tenant from him and in any case 
he cannot claim to be the landlord vis-a-vis his 
co-proprietors for all purposes, 

[ 9 ] I think that the case in A. i. r. 1924 Nag- 
383 is more in point. It lays down that: 

distinctioo between a private partition 
and a partition efiected under the Land Revenue Act. 
It the proprietors elect to partition tbe village and if 
they agree that each proprietor shall collect tbe rents 
irom those tenants whose lands fall within his share, 
and If tbe tenants in their turn make attornment, then 
ach proprietor becomes the landlord of his patti within 
the meaning of tbe Tenancy Act. and, therefore, if a 
tenant in one palli surrcDdcre land to tbe owner of 
another patti, tbe surrender is not binding on the pro¬ 
prietor of the first patti who is consequently eniitled to 
poesession." ^ 

Tho principle laid down in this case exactly 
wvers the point at issue in the present case. It 
DM been found, as stated above, that by virtue 
of partition in 1905 or 1906. tbe occupancy tenant 
(Buku Good) was allotted to tbe share of the first 
plaint! J It, therefore, follows that tbe 

plaintiff was the landlord of Suku Gond’s land 
and as the surrender by the latter was in favour 
of the former, i. e.. plaintiff.landlord, it was 
perfectly valid under tbe provisions of 8 89 C P 

f “Ot be ebak 

eoged by the first def6adant.lambardar, under 

tort had in my opinion, no inrisdiction to set 
ofTbetd'^ ^*Want.,ambardar in 

•‘■Landlord’ means the pereon of whom a tenant 
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holds land, and to whom tho tenant LsorbiUf-.ru 
contract would be, liable to pay rent lor such land.’' 

According to the plain meaning of this section 
It 13 quite clear to my mind that tho plaimiif I 
alone was the landlord of Suku Goud, in resiiect 
of the occupancy land in suit, bv virtue of tU 
partitiou made in 1905 or lOCfi, So far as the 
lambardar is deemed to be the landlord, bo is so 
vis-a-rts his tenant only. It is admitted that 
buku Gond never held tbe occupancy land in 
suit as a tenant from the lambardar. In the»e 
circumstances it is idle to conlcLd that the 
lambardar .should he deemed to be the landlord 
of Suku Gond’s land, within the mc-aning of 
S. 89. C. P. Tenancy Act. For the reasous stated 
above I concur with the first appellate Court in 
holding that the surrender of the occupancy land 
by Suku Gone! in favour of plainlihf.respoii- 
dent 1 was a valid surrender, that the revenue 
Court bad no jurisdiction to set it aside under 
S. 13, C. P. Tenancy Act, and (bat tho civil 
Court has jurisdiction to restore the plaiiuit]« 
respondenfs to possession of the land in suit 

[111 The result G that this appeal fails and 
dismissed with costs. 

-ipped dismissed. 

A .1. R. (35) 1948 Nagpur 367/0. N. 126.] 

Pollock J. 

Ambabai mh Ajcdhya Pmsad ChouU and 
olhm-ApvdlanU v. H. R. Dani-lUspon. 

Mii-'c. Second Appeal No. 136 of 1944 TiPr\AaA 
lO-OOW,. Bis., 

Art. 181 _ Article I 81 
docs not apply to applications under the Prov „ 
cial Insolvency Act: Vase law referred. [Pam 2l‘ 

Annotation ; (•42-Com.) Lim, Act. Art. 181. N. 22. 

(b) Provincial Insolvency Act (1920) S 4 Titu 

not extinguished by adverse poLSn _7nc 
vency Court is not prevented by Art. 181 Limh " 

tion Act, from deciding question of title. ’ 

Under S. 4, Provincial Insolvency Act the irv««i 
Tency Court baa power to decide all gu«ti’oni ofTi ? ' 

Xb6 iMolvency Court bae do exclusiTc jurisdiction 
Ibe quKlM can ho deeded by the rofil.r ci.il Coum 
Ibe question of licoitation does not depend on * 

tbo title is decided in tbe insoIveno/Sttt or by it 

regular civil Courts. If the title has not been ejuJui 
sbed by adverse posseseion. iben tbe insolvency Slf 
has power to decide tbe question of title, and Art iS 
Limitation Act, will not prevent it from so decidilig^^*' 

(c) Transfer of Property Act (1882) F 4 '? 

Finding that iransferee did not act in • f “ 

P. C. (1908). S. 100? 

A finding ibat transferee did not act in good fuith 

ip^ai ' “ “->31 be acceptedin second 

Annotation: (■45.C0m.) T. P. Act, 3. 

Cases referred 

1.(25) 12 A. I. R. 1925 Mad. 172 ; 79 T n 41 a 
Kamaawamiah v. Subramania. ' 
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2. (’24) U A.I. I(. 192i Lib. : 7-; 1.0.995. 
Dariai Sinjh v. Kimj Lftl. 

3. (’21) 17 .Mad 673 : 11 A. I. R. 1921 Mad. 31.7 : 79 
I. C. 395, Anantbanarayana, Ayjar v. Sankara 
N'araviuia Avvur. 

4. (’27) -■) Ran-.’, 3S1 : 11 A. I. R. 1927 llanj,'. 263 : 
1011.C. 316. Jban Bahadur Sin^b v, BailiQ of Dist. 
Court, Touiigoo. 

5. (’40) 1910 X. L. J. .50*) : 27 A. I. R. 1910 Nag. 411: 
I, L. R. (I9f2) Na:.'. 377: 192 I. C. 1S3. Motilal v. 
Natbu. 

6. (’16) 1910 K. L. J. 697 : 31 A. I, R. 19-17 Nag. 76 : 
[. L. R. (19 JG) Nai*. 937 : 226 I. C. 290, ilbalcb.aDdra 
<}.a!i;;iidliar v. (1. Li, l uliulo. 

7. (*16) 38 All, 122 : 3 A. I. U. lOlC All. 36 : 33 I. C. 
951, Diijai V. Shiam Lai. 

Dr. D. W. KathaJqi — for Appellanlg. 

S, 11 ifangruV-’^r — for Rf.spondect. 

Judgment. — On 2.l.)9.'.o Damodhar Muley 
ill exiiciition of a decree against Wasiideo Prasad 
piircliascd six fu lds for Rg. 920, which was ap. 
paroDtly set off against the decretal claim for 
Rg. 2000. On 7-7.1030 tho sale was conhrmed. 
On 1412.1931 Wasiideo Prasad applied to be 
adjudged insolvent, and he was so adjudged on 
3 2 1033. In the meantime Maley bad e.\ecuted 
a salt) deed by which he purported to sell the 
above six fields to Wasudeo Prasad’s wife 
Damayanti Bai for Rg. 1500. Daraayanti Bai 
died at tho end of 1032, and on 22.12.1938 and 
8 2 1929 Wasiideo’s mother Rukhmabai, purport¬ 
ing to act as guardian of Wasudeo Prasad’s 
daughter Sbakuntala, executed three sale deeds 
of these Belds in favour of Sadasbeo, Ambabai, 
iiud the minor sous of Dinanath {Kunjbihari and 
Sbambihari) for ostensible considerations of Rs. 
250, Rs. 850 and Bs. 375 respectively. In February 
lOiQ the receiver put in applications under S. 4, 
Provincial Insolvency Act to be put in possession 
01 these (iolds. Those applications succeeded 
in tho insolvency Court, and an appeal to the 
District Judge wag dismissed. The transferees 
have preferred this second appeal. 

[ 2 ] The first question is one of limitation. 
The two fields sold to Sadasbeo were malik- 
makbuza fields, which were sold on 22.12-1938. 
The rt-ceiver’e application under S.4, Provincial 
Insolvency Act, was made on 10.2-1942. The 
other t'.vo sales were of absolute occupancy 
fields made on 8-2-1939, and the receiver’s appli- 
cations under S. 4 were made on 7 2-1942. It is 
contended that Art. 181, Limitation Act applies 
and that the application should have been made 
within three years from the date of the appoint¬ 
ment of the receiver, or at least from the data 
of the sales. The general view is that this Arti. 
cle does not apply to applications under the 
[Provincial Insolvency Act. That view hag been 
[taken in A. I. B. 1925 Mad. 172,^ A. I. E. 1924 
Lah. 653,2 47 Mad. €73^ and 5 Bang. 334.* The 
decisions in 1940 K. L. J. 605® and 1046 N. L. J. 
697® do not support the Contrary view, for it was 
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merely remarked there that if Art. 181 applied 
then the application was still within time. Under 
S 4, Provincial Insolvency Act the insolveDoy 
(3ourt has power to decide all questions of title. 
Here the question is one of title. The ioEolveney 
Court has no exclusive jurisdiction, and the 
question could be decided by the regular civil 
Courts. The question of limitation does not de. 
pend, in my opinion, on whether the title is 
decided in the insolvency Court or by the regular 
civil Courts. If the title has not been extinguish, 
ed by adverse itossession, then in my opinioQ 
the insolvency Court has power to decide the 
question of title, and Art. 181, Limitation Act 
will not prevent it from so deciding. 

[3] It has been argued that an application under 
S. 4 might be made alter the lapso of many years, 
but it would fail if the title bad been exlinguish- 
ed by adverse possession, just as a suit would 
fail. It has not been contended here that the 
title bad been extinguished by adverse posses¬ 
sion, and therefore I agree with the lower Courts 
that the applications of the receiver to be put 


in possession were not barred by limitation. 

[4] The lower Courts have held that the sals 
by Muley ostensibly in favour of Damayantibai 
was a benami transaction and that the real 
transferee was her husband Wasudeo Prasad. It 
has been suggested that the question is a mixed 
question of law and fact, and I have bfen refsrr- 
ed to the decision in 38 ALL. 122.^ It is 
that in the peculiar circumstances of that case 
the question whether the ostensible mortgage 
was the real mortgagee was a mixed question w 
law and fact, though the grounds on which it 
80 held are not altogether clear. In the present 
case, however, I think it is clear that the qoestiM 
whether the real transferee was 
or Muley (Wasudeo Prasad ?) is a pure questionu 
fact. Tlie evidence of Muley shows that 
Prasad approached him about a resale even 
fore the confirmation of the sale in execution n 
that he agreed to retranster the fields to 
deo if he paid Rs 2 ooo in full satisfaction of 
decretal claim, and that Wasudeo Prasad ^ 
cordingly paid Rs. 600 at the time and KS. 1.®* 
4 months later and t ok a sale deed in . 
of bis wife Damayantibai because be said 
he was heavily indebted. That evidence is 
roborated by the non-applicant’s witness £> 
sheo. It has been suggested that 
made by Wasudeo Prasal. who died in - 
inadmissible in evidence The evidence of M** 
and Sadasbeo is inadmissible fo prove the 
of any statement made by Wasudeo 
it is admissible to prove that Wasudeo ^ 
made such a statement. The burden of pwo 
doubt on the receiver to show that 
siblfi transferee Damayantibai was not tbe 
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transferee, but all the circumstances of the case 
■leave. I think, no doubt that Wasudeo Prasad 
was the real transferee, and the concurrent 
findings of the lower Courts on this point must 
be accepted. 

[fi] The third question is whether the trans¬ 
ferees are protected by s. n, T. P. Act. They 
pleaded that they were bo7ia fide transferees for 
value. They did not specidcally plead that they 
took reasonable care to ascertain that the trans- 
ieror had power to make the transfer, and there 
is very little evidence of any such inquiry. Here 
|again there are concurrent findings of the lower 
jCourts that the transferees did not act in good 
faith, and that finding must be accepted here. 
The appeal is dismissed with costs. 

Appeal dismissed. 


A. I. R. (35) 1948 Nagpur 369 [G. N. 12 G.] 
Grille C. J. and Hidatatdllah J. 
Nimba Ganba Qhule—Defendant—Appel 

iant V. Narayan PaikajiKale and another _ 

Plaintiff s-Eespondents. 

First Appeal No. 81 of 1941, Decided on 1410-I947 

Ju°y 19^' 

W C. P, Land Revenue Act (2 [II] of 1917), S 151 
-Prc-emptor can come in as early as he likes kfier 
Dio oas been accepted* ^ 

Under S. 151 the pre-emptor can come in as earl? as 
be li^kes after the bid has been aeceptcd. He can come 

the condo- 

don of the Bale. gj 

(b) Civil P.c. a?08), 0.34. R. 1 _ Necessary 

parties — Person claiming paramount interest is 
not necessary party. 

paramount 

title ifl n^ necessary party. He has no interest in the 

orin the right of redemption and 
I ^ judgment-creditor could 

® “ mortgage suit is when be 

iB in the poflltion described in S. 91, T. P. Act 

^ Annotation : (•44-Com.} Civil P. C, 0. 

(c) Civil P. C. (1908). 0. 21, Rr. 58 and 66 - An 

w®" the property aLcheS 

should be notified subject to the aoEnt-l ^ ^ 

mortgage, is one (ailing under 0. 21^R sfand Z 

-Order is conctafve.’ 

B '‘PPlication under 0. 21. 

M XL. as having been made too late is 

dLu would have been 

fSlul!! satisfled as to the 

2lu ““ mortgage and if no suit is brought 
Within one year, the mortgagee cannot, either as plain • 
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US or as defendant assort the right denied by the 
decision: Case law referred. [Pams 12,17, 19 ] 

Annotation : (■41-Com,) Civil P. C.; 0 21 R 83 
N. 5; 0. 21, R. 62 N. 1, Pt. (3).. . • . 

Ca.'e.s referred:— 

1. ni) 15 C. W. N. 3.50 : 9 I. C. 6G, Ud. Ali Moah v. 
Kibna. 

2. (’41) 28 A, I. E. 1941 Cal. 85 : 193 I. C 390 

Annapurna DasI V. Bnzipy Karim. 

'I; f ® A'*' 

/® ^ I'nomullah v. Mahomad IJris 

97 l i ns' w ^ “■ •'■■"S' : 

" '‘mandhar v. Kamla Prasad. 

h R 1930 Nas. 116 • 

if’ fn’ ^ 

h'ag. 665 : 26 A. I. R. 1939 
Nag. 305 : 185 I. C. 727, Misrilal v. Barik Ttirsi 

7. (’42) I. L. R. (1942) Nag. 166 : 29 A.I. R.'igia 

8 . (4.^) I. L. R. (191.)) Nag. 571 : 32 AIR 1945 
Nag. 257. Govind Bilkrisbna v. Dhondba 

P»1.63;166 

I. C. 46.3 (h. 13.), Sunder Prasad v. Deodhari Siiich 
10. ( 221 1 Pat. 159 : 9 A. I. R. 1922 Pat. 408 • 70 
r. C. 306, Bisvvanatb Patra v. Lingaraj Patra 

pr406:200 

V:,.'? ' ■^‘^^'‘1° Kuer V. Ramdayal Sineb 

Siir t -t’ Credit 

Society, Kaikaran v. Narasiinha Rao. 

13. p2) I. L R. (1912) .Mad, 336 : 29 A. I. R. 1942 

Mad. 41 :198 I. C. 197 (F. B.). Cannanore Bank Ltd 
V. Madbavi. 

14. (’30) 11 Lab, 369 :16 A. I. R. 1929 Lab hr? . 

ic**^(foF' Kisbore v. Kbiyali Ram. ' 

15. ( 88 ) 15 Cal. 521 :1-5 I. A. 123; 5 Sar 172 (P C) 

Sardharilal v. Ambika Parshad. ’ 

16. (’39) I. L. R. (1939) 2 Cal. 291 ; 26 A I R 1939 

Cal. 620 : 185 I. C. 523. Ambica Prasad Sanyal v 
SGonjiDuIl Nagarn 3 u]|. ^ 

‘BbSfraf.d';.VNath"'' 
r c‘ dI?v. ‘R%VanS' ^ 

20^^321 VS M ^^ 8 - The Hmat. 

138 IP t 1933 Nag. 81: 

138 I, C. 184, Ramkuar Bai v. Chhitia Bai. ^ 

M.R, Bobde and V. 7. Eelkar-tor Appellant. 

V* K. Ohadge^lcT RespoDdents, 

Grille C. J.—The plaintiff brought a suit for 
a declaration that the property mentioned in his 
p amt. namely O-S-O village share and sir and 
kbudkast fields in Mouza Kusumbi, was his and 
that the defendant had no right or title to any 
interest in this property. The suit was occasioned 
by the fact that the defendant Nimba was in the 
process of executing a mortgage decree which 
be held over these fields and the village ehare 
which the plaintiff had already acquired by an 

auction, purchase in execution of bis own decree 
for money. 

[ 2 ] The plaintiff’s decree is dated 1610.1929 

and is Ex. p. 3 . In December 1929, as will be 
seen from Ex. p.2, be attached the property and 
on 23.7.1930 be put in a sale statement in which 
the defendant Nimba's mortgage is mentioned 
but is stated to be of no effect since it was 
without consideration. The vital document is 
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Ex. I'-lO which is ao application by Nimba and 
the question for decision is whether it is govern, 
ed by o. 21, R. £S or 0. 21, R. 66 asking that the 
property in question be j.ut up to sale subject to 
the encumbrance of his own mortgage. This was 
rejected on 26 - 1 .i&Si as having been made too 
late : Ex. r.2. 

[3] The sale was held on 1G-I2.i931 and the 
auction.purchaser was one Arjun who deposited 
1/4 of the sale price. In subsequent proceedings 
the Sub-Divisional Ollicer acting as Collector 
made a report on 18-M932 (Ex. D.3) stating that 
the decree-holder Narayan was willing to purchase 
the property “for the price paid by the pur. 
chaser” and recommonding that be should ho 
allowed to do so. It is also recorded in the same 


(Nimba’s) mortgage and also to pay off somo 
decrees outstanding against Mahadeo inclnding 
that of Narayan. In pursuance of this agreement 
Mahadeo approached the revenue authorities foe 
permission to sell, in addition- to bis village 
share, bis cultivating rights in sir, pointing out 
that he bad other property which would enable 
him to maintain bis family, and necessary sane, 
tion was accorded towards the end of 193K 
Nothing, however, came out of it as no sale deed 
was executed and it is Nimba's contention that 
Mahadeo resiled from the agreement. No foitber 
action appears to have been taken by Nimba 
after this, and it is to be noted that the sale of 
the property to Arjun was not held until Decem¬ 
ber 1931 and the sale was not conhrmedin 


order sheet that Arjun w-as withdrawing his 
claim in respect of the sale. The plaintiff NVa- 
yan was in possession of the other half of the 
village and consequently under s. 151, Land 
Revenue Act, bo was entitled to pre-emption. 
On 4-3-1932 Arjun was allowed to withdraw the 
deposit money which he bad paid and on I6tb 
April 1932 (EX. P-6) the civil Court in a con. 
sidered order allowed Narayan to pre-empt. The 
sale was conGrmed on 19-5.1932 and the sale 
certificate issued on 24-5.1932. tTben for some 
reason the confirmation was cancelled on 23rd 
July 1932 (Ex. D.5) but the sale was finally 
confirmed on 22-12.1933 (Ex. P.6). 

[ 4 ] After this, in the year 1934, Nimba brought 
a suit on his own mortgage in respect of this 
property, against Mahadeo, the mortgagor and 
the judgment-debtor in the plaintiff's decree of 
1929. The mortgage as appears from a copy of 
the judgment which Nimba obtained was exe. 
ciited in 1928, which would be before the plain¬ 
tiff brought his suit. Nimba did not join Narayan 
as a party to the suit contending then that he 
only joined such persons as bad title and that 
Narayan in spite of bis purchase in the previous 
year had in fact no title to the property. On 
SO-3.1936 Nimba obtained a judgment in that 
suit but apparently he did not proceed to exeeu- 
tion at once. 

[ 5 } It will be seen that after the 0-8 0 share 
of Mahadeo was sold, which as we know was 
purchased in the auction sale by the plaintiff, 
Mahadeo bad become the ex-proprietary occup¬ 
ancy tenant of that field. In 1936 the plaintiff 
brought a suit against Mahadeo for arrears of 
rent and obtained a decree against him in 
September 1937 as a result of which Mahadeo 
was ejected from these fields by the revenue 
Courts in 1938. 

[6] It also appears that during the year 1931 
negotiations were going on between Nimba and 
Mahadeo and it was agreed that Nimba should 
purchase this share in order to satisfy bis 


Narayan’s favour as a result of bis claim to 
pre-emption until two years later. 

[7] The plaintiff succeeded in the lower Court 
in obtaining the declaration be sought and in 
appeal by the defendant it is urged that as tiie 
suit was one under s. 42, Specific Belief Act, it 
was the plaintiff’s duty to establish hia litie 
since the grant of relief was in the discretion of 
the Court and that he had failed to do so. In the 
lower Court reliance was placed on the fact that 
the objection application put in by the defen¬ 
dant during the execution proceedingSrWbich be 
described as one falling under 0.21, B. 68, wM 
rejected and that as no suit bad bean brought 
within twelve months, that order became con¬ 
clusive against him and that therefore he ^ 
not entitled to advance bis mortgage egain» 


any acquisition by the plaintiff. 

[8] In the first place, it is contended that® 
fact there was no sale to Arjun at all inasmnw 
as the vital conditions laid down^ ijj 
not been fulfilled. Admittedly, Arfun 
depositing 1/4 purchase-money on 
not pay the balance and it is contended thi 
under the provisions of 0. 21, Rt. 86 and W, 
the balance bad not been paid by the 
within fifteen days, the Court was bound . 
a fresh sale. Three cases are cited in j 

this proposition, viz., 15 C. W. N. * 
A. I B. 1941 cal. 85® and 1. L. B. (1943) A^ 
680 .® In the first two of these cases, the haiawj 
of the purchase-money bad not been iwd a 
and we entirely agree with the decision 
that there could be no sale to a person who 
not paid the purchase price. In the Allana 
case it was held that the sale was automaii 
cancelled inasmuch as the purchase-money 

been paid sixteen days late. Ik must be . 
course that in these three cases no qn®®** .« 
any rights of pre-emption arose. It is coni®® 
that that is immaterial and that 8. IM* 
Revenue Act, only gives a right of 
in respect of a sale which had been con 
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nd that no claim foi- pre-emption can take 
«flfect until that has been done. That, however, 
is directly opposed to the language of the section 
which states that certain persons can claim to 
take the property at the sum last bid if, in the 
course of a sale of an estate-or mahal or share 
therein, in execution of a decree of a civil Court, 
the property is knocked down to a stranger. It 
is perfectly clear that the pre-eniptor can come 
in as early as he likes after the hid has been 
accepted. He can come in in the course of the 
sale and not merely at the conclusion of the sale 
It 13 contended, however, that in any case any 
appearance made by the plaintiff Natayan was 
more than 6fteen dajs after the property had 
been knocked down in favour of Arjun and 
reliance for this is placed on Exhibit D.3, which 
13 an extract from the order-sheets of the revenue 
officer conducting the sale. The sale was held on 
16-12.1931. This order sheet is dated 18-1-1932. 
It is stated there: 


Nagpur 871 


Decree-holder ia willing to purchase the property for 
the price paid by the purchaser Rs. 1,3(J5 and I 

recommend that it should be allowed and sale confirmed 
in bis favour. 

[9] Now the purchase-money of Rs. 1 305 
had been actually paid at the time when Arjun 
was allowed to withdraw his deposit of i/ 4 th of 
this amount. This is clear from the order sheet 
dated 4-3.1932. But it cannot be argued with 
wrtainty that this was the first appearance of the 
decree.holder on the scene. The fact that he 
expressed bis willingness to purchase is no found, 
ation for the contention that this was his first 
appearance, and indeed the normal inference to 
be drawn is that the Court was dealing with an 
application that had been put iu previously, The 
trial Court held that it has not been established 
that the decree.holder Narayan was late in mak. 
mg hiB application for pre-emption and, as we 
nave said, the reasonable inference is that 
Narayan s application had been put in earlier. 

[ 10 ] Next it is urged with respect to the same 
order-sheet, from which we have just quoted the 
passages above, that the revenue authorities bad 
absolutely no right to substitute one purchaser 
for another and to make the decree.bolder’s name 
appear instead of the aiiction.purcbaser. More- 

m 00 permission 

to bid. This IS easily answered. The decree.holder 

did not express his willingness as a decree.holder 

but SB a person entitled to pre-empt under the 

provisions of 8 I6i, Land Revenue Act. More- 

over, the Court did not grant permission but only 

recommended that his application should be allow. 

ed and the sale confirmed in bis favour. Then 

again it is urged that applications to preempt 

ate not made to the revenue aolhorities but only 

to the civil Courts. There are undoubtedly 


several authorities for this propodition. But in 
this case the application for pre.omption was in 
fact m^e to the civil Court. A recommendation 
to the Deputy Commissioner was not made in 
relation to this application. In es, p-s, which is 
a copy of the order passed by the civil Court 
this application under s. lol. Land Revenue Ael 
has been dealt with and it was laid down there 
in that on the applicant fulfilling all the condi. 
Dons binding on the auction.purchasGr, ho shall 
he entitled to have the sale of the property con. 
firmed in his favour at the sum for which it was 
sold and purchased by Arjun. This order is dated 
lC-4.1932. In the order dated 4.3-1932 Ex. u .3 
allowing Arjun to withdraw his deposit money 
there is an assumption, which in strict law should 
not have been made, that the sale was going to 
be confirmed in the name of Narayan and conse. 
quently Arjun was allowed to withdraw his 
money. It was obviously a suggestion that 
Narayan'a application was bound to succeed, and 
the only thing that could be said against the 
order of the Collector is that his action as the 
agent of the civil Court was premature and an 
example of intelligent anticipation, 

[11] The trial Court decreed the plaintiff’s 

suit both because of the failure on the part of the 
defendant to bring a suit under the provisions of 
0. 21, R. 63, after the failure of bis application 
under R. 68 and also because Nimba had failed 
to join the plaintiff in his mortgage suit. In this 
latter point, which was not strongly pressed 
before us, we are satisfied that the lower Court 
IS wrong. In a mortgage suit the person claimingi 
paramount title is not a necessary party. He has 
no interest in the mortgage security or in thei 
right of redemption [vide 0.34, R, i) and the only' 
occasion on which a judgmont-creditor could 
rightly be made a party to a mortgage suit is 
when he is in the position described in 8, 9 i 
T. P. Act. ’ 

[12] As for the other reason that the orden 
passed on 26.M931 rejecting Nimba's application, 
filed under Order 21, Rule 58 and not under rulej 
66, was conclusive against'him, we are of opinion 
that the lower Court is perfectly right and that 
the appeal must fail. Ever since the decision in 
22 N. L. R. 94* was overruled by a Full Bench 
in 26 N. Xj. r. 135® it has been the view of this 

Court that 0 . 21 , R. 58, contemplates a claim that 
attached property should be sold subject to a 
mortgage or lease and that the provisions of 
R. 63 apply to the order allowing or disallowing 
such a'claim. This view has been upheld by one 
of us in I. L. R. (1939) Nag. 665.® by Niyogi J. in 
I. L. R. (1942) Nag. 166^ and by Puranik J. in 
I. L. R. (1915) Nag. 671“ where the' case-law on 
the subject is reviewed. The cases which have 
been cited by the learned counsel for the appel. 
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lant, and which at first sight seem to support his 
contention, have been dealt with in I, L, R. (1945) 
Nag. 571® and are shown to have been superseded. 
For instance, the Full Bench decision in 16 Pat. 
54'* which i9_ based on 1 Pat. 159^® has been dis- 
approved by the Patna High Court itself in 
21 Pat. 300.“ In the earlier cases it was decided 
that a usufructuary mortgagee was not entitled 
to make an application under 0.2i, R. 58, at all 
in respect of an attachment by a third person. 
This principle in itself was questioned by the 
Divisional Bench in 16 Pat. 54,® who referred the 
matter to a Full Bench but the decision went 
against them. That decision is not now approved. 
Similarly the decision in A. l. R. 1941 Mad. 77^^ 
which has been urged for our acceptance was 
overruled in l. L. R. (1942) Mad. 336“ by a Full 
Bench. A mortgagee, in the view of both the 
Madras and Patna High Courts, in opposition 
to the cases which have been cited on behalf of 
the appellant, is entitled to approach the execut¬ 
ing Court with a request under R. 58. 

(13] It is not disputed that an order passed 
under 0.21, R. 58, in default is as conclusive 
against the person making the objection as a 
decision on the merits, and the dictum in 11 Lah. 
369“ which is based on the observations of their 
Lordships of the Privy Council in 15 cal. 62 l“ 
has, so far as we know, never been contested. 

[I4l Not only in our own Court has it been 
held that an application asking that the procla. 
mation of sate should be notified subject to the 
applicant’s own mortgage, is one falling under 
jR. 58 and not under B. 66. Other High Courts 
[also have held the same view. I. L. R. (i939) 2 
Cal. 29l“ is a case exactly parallel. In a single 
Judge decision of the Allahabad High Court 
reported in A. I. R. 1939 ALL. 657“ it was decided 
that where the application asks for a notification 
of an encumbrance only, then the matter is not 
one to be decided under B. 62, read with Br. 56 
and 68, but under B. 66. If, on the other hand, 
the claim is that the sale is subject to the appli¬ 
cant’s mortgage, it was held that the matter 
would fall under R. 58 and not under R. 66. In 
49 ALL. 903“ the applicability of Br. 59 and 63 
and Art. 11, Limitation Act, was stated in em- 
pbatic terms, with which we are in full and 
respectful agreement. Again, in 9 Bang. 367“ it 
was stated that an application by a person that 
the sale of the property attached should be 
subject to his mortgage was a claim under B. 58. 

[15] The reason for tbo distinction between 

Br. 62 and 66 is clear and has been explained in 

I. L. R. (1939) Nag. 665® where it is said that 
‘ a distiDction is made between an express order direct* 
ing the property to be sold subject to a mortgage and 
cases where notice of an alleged mortgage is given in 
the sale proclamation. In the former case a prospective 
purchaser is told exactly what he is buying; in the 


latter be takes a chance that the mortgage which is 
alleged to exist may prove unenforceable either from 
inherent defects or possibly because it may have been 
satisfied by the time of the sale.. 

[16] Order 21, R. 66, sets out what has to be 
done when a sale by public auction is proclaimed. 
In sub-r. 2 (c) it is stated that such proclamation 
must specify as fairly and accurately as possible 
“any incumbrance to which the property Is 
liable.” In sub-r. 2 (e) it is stated that the pro* 
clamation must specify every other thing which 
the Court considers material for a purchaser to 
know in order to judge of the nature and value 
of the property. It is plain that the existence 
of a mortgage to be notified would fall under (e) 
and the request that the sale he proclaimed 
subject to the applicant’s mortgage would oome 
under suh-r. (c). Any investigation into the 
claims falling under sub-r. (e) falls to be dealt 
with under sub-r. (4) of R. 66, whereas any claim 
which would fall under (c) would be dealt with 
under R. 62. Nothing can be entered in respect 
of sub-r. (c) unless the Court is satisfied that the 
property is in fact subject to a mortgage or 
charge and thinks fit to continue the attachment 
subject to such mortgage or charge. 

[17] Now EX. p-io from its very wording 
definitely under B. 58 and the decision dismi* 
ing the application as having been made too Isto 
is as effective as a decision under R. 63 
have been declaring that the Court wasnotsato 
fied as to the existence of the mortgage. ^ 
application was drawn up by an experienow 
pleader and bears the heading "Under 0.8li 
Civil P. C. The applicant above-named W » 
submit as under,” and the final clause ronaJ 

“This act of the decree-holder shall invite n^ ^ 
and unoecessary litigations afterwards and 
most humbly prayed that the Court be pleased w 
the sale of the property subject to the epP“ 
mortgage inoambrance." 


There 


B could not, on the authorities, he *‘^2! 
uaeta of a prayer asking that the 
ed under the provisions of B. 62 with the 
that if the application were successful, the P 
perty would be put up to sale subject to 
mortgage being a definitely existing incum 
to which the property would be liable 
sub-r. 2 (c) of R. 66, . 

[18] There remains the argument that in 
case Nimba should have been allowed me 
in respect of the occupancy fields, from 
Mahadeo had been ejected subsequent 
decree obtained by Nimba on his 
The contention is, and 28 N. L. B. 166 
in support of it, that although the ju 

right in the sir lands might 
Narayan, nevertheless Nimba was still 
to enforce his mortgage in respect “^^00 
proprietary occupancy holding of which w 
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had become an occupancy tenant. This of course 
pre-supposes that the mortgage covered cultivat¬ 
ing rights in sir as well as proprietary and that 
the sanction of the revenue authorities had been 
obtained for the mortgaging of those cultivating 
rights. The mortgage is not on the record and 
there is no evidence to show that such an exten¬ 
sive and somewhat unusual permission was given. 
The only mention of this anywhere is in the 
copy of the application filed by JJahadeo during 
the year 1931 asking for permission to sell hia 
village share with 48 acres of sir land attached to 
it. It is stated there: 

“Id the jeat 192e the applicant’s proprietary share 
and sir fields were mortgaged with Nimbha Patel in 
lieu of Rs. 7500.” 

That in itself is not clear whether the cultivating 
rights were also mortgaged along with the pro. 
prietary rights and there is no guarantee that 
the statement in that application is true. Objec¬ 
tion was also taken to the fact that Narayan 
did not attach in pursuance of bis decree the 5 J> 
fields of Mabadeo. It is perfectly clear, however, 
that Narayan attached the whole village share 
which included proprietary rights and Mahadeo 
became an occupancy tenant of these fields from 
which he was subsequently ejected. Even if the 
appellant’s contentions were established, they 
would be of no avail in view of the conclusive 
decision against him passed in 1931 that his 
mortgage was of no effect. 

[19] Finally, we may add that no case has 
been cited before us for the proposition that an 
order passed under Br. 58 and 63 is conclusive 
(unless a suit is brought within one year) ap¬ 
plies only when the person concluded is the 
plaintiff and not the defendant. We see no 
reason for holding that the conclusiveness of a 
decision where the applicant makes use of the 
summary remedies provided and fails to abide 
by tbo conditions thereby imposed should bo 
waived in favour of the defendant against whom 
a declaratory suit is necessary. 

[20] The result is that the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 
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Shevde J. 

■ Hodya Chandu — Defendant 1—Appellant 
V. Mt. Saru w/o Tukaram Marathe, Plain, 
tiff and another, Defendant 2 — Respon. 
dents. 

Second Appciii No. 531 of 1947, Decided oo 30' 10-1947, 
from appellate decree of Add). Diet. Judge, Baeiro, 
Dh 8-7 1947. 

(a)Beraf Alienated Villages Tenancy Law (1921), 
S. 48 (1) — Hindu widow succeeding to permanent 
tenancy of husband — Surrender of tenancy by 
widow to landlord — No legal necessity or benefit 
to estate—Reversioner is not bound. 


A surrender iu fevour of the landlord by a Hindu 
widow succeeding to the permanent tenancy holding as 
heir to her deceased husband and getting iho property 
as widow's estate, cannot bind the reversioner whore it 
is neither for legal necessity nor for benefit of iho 
estate : 17 A.I.R. 1930 Kng. 6-5, Uel. on. (Para 6] 

(b) Berar Alienated Villages Tenancy Law {1921)» 
Ss. 43 (4) and 49 (1) — Transfer in lavour oi land¬ 
lord is not covered by S. 48 (4) — Jurisdiction of 
civil Court is not ousted. 

The transfer that is contemplated by the provieions 
of S. 48 (4) is ti transfer in favour of a person othe 
than the landlord and it is only the transfer in favour 
of another person which attracts lie provisions of S, 49 
(1). Hence, a surrender of permanent tenancy holdin 
by a widow in favour of the landlord under ,S. 36 docs 
i]ot fall within tho purview of S. 48 (4), even assuming 
that the surrender was in the nature of a transfer. The 
jurUdictioD of the civil Court therefore to entertain a 
claim to set aside the surrender is not barred under 
S.49(l). [Para?] 

Case referred :— 

1. (’30) 26 N.L.R. 1 : 17 A. I. R. 1930 Nag. 65: 123 
I.G. 449, Laxmao v. Bhuliibui. 

V. V. Kekre — for Appellant. 

Judgment. — This second appeal has been 
preferred by defendant l Rodya, against the de. 
cree of tbe lower appellate Court confirming the 
decree of tbe Court of first instance in plain- 
tiO’s favour. 

[ 2 ] It is admitted that tbe plaint-mentioned 
survey number 65/T was held by one Hari as a 
permament tenant of mama Fulambari Izara, 
in the Mangrulpir taluq of the Akola district. 
This Hari died some time in 1938, leaving behind 
two married daughters by name Limba Bai and 
Saru, who is now respondent 1 and a widow 
Bbagi. Tbe survey number was inherited by 
Mt. Bbagi and she surrendered it to tho tzardar 
landlord by a registered deed of surrender dated 
24th October 1941; that deed is Ex. D i. Tbe 
landlord let it out to defendant l now appel. 
lant, as a permenant lessee on the same day. - 

[3] Saru as a reversioner commenced this suit 
for immediate possession of tbe survey number, 
on tbe ground that the alleged surrender was 
neither for legal necessity, nor for tbe Lonefit of 
the estate and was not binding on her. She 
claimed immediate possession of the survey 
number, because her mother Bbagi re-married 
soon after tbe surrender, and the inheritance 
bad opened. She claimed a preferential right of 
Inheritance, as against her sister Limba Bai, on 
tho ground that the latter was provided for, 
while she herself was not. 

[4] Tbe appellant contested tbo suit on various 
grounds, but tbe learned trial Judge overruled 
tbe defence and decreed tbe plaintill's claim for 
possession of tbe plaint-holding and that decree 
was upheld ly tbe first apptllate Court. Befen. 
dant 1 has now preferred this second appeal. 

[ 5 ] The appellant has raised certain points of 
law, based upon tbe provisions of ss. 48 and 49 , 
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Berai- Alienated Villages Tenancy La^v. So far 
as other iiuestions are concerned, they are ques. 
tions of fuct and the concurrent findings of the 
two Courts belo?v thereon are conclusive in 
second ac-];eal. The points of law raised are 
atsoliitely new pleas, which were never raised 
any time in the lower Courts. In the Orst in- 
stance, it is net ojkii to the appellant to raise 
these new pleas, for the first time, in second ap¬ 
peal, and thus expose the successful party to the 
brunt of a new attach', but since they have been 
raised as points of baw, I am inclined to enter¬ 
tain them and point out that there is no force in 
those contentions. 

[6] It has been laid down under s. 48 (l), 
Borar Alienated Villages Tenancy Law (herein' 
after mentioned as the B. A, V. T. Law) that on 
the death of a permanent tenant, the succession 
to his holding shall be regulated by the personal 
law of the deceased. In this litigation the parties 
are admittedly governed by Hindu law. Hari’s 
widow Bhagi (also culled Bhimi) succeeded to 
t^ho permanent tenancy holding, as heir to her 
deceased husband, and got the plaint property as 
widow 3 estate. It cannot, therefore, be contend¬ 
ed that the alleged surrender by Bhagi in favour 
^ the landlord could bind the reversioner, under 
Hindu law. if it was neither for legal necessity 
nor for benefit of the estate. It, therefore, follows 
that the plaintiff, as a reversioner, is entitled to 
challenge the surrender successfully and claim 
possession of the bolding now in dispute. 

[7] It has been contended by the learned 
counsel for the appellant that the surrender in 
question amounts to a transfer within the mean, 
ing of s.48(4) of the B. a. v t. Law and hence 
the civil Court has no jurisdiction to entertain 
the plaintiff’s claim for setting aside the transfer 
under s. 49 (i) of the b. a. v. t. Law. I do not 
think that the surrender in favour of the land- 
lord falls within the purview of s. 48 (4) of the 
B. A. V. T. Law. It was a surrender by the 
widow Bhagi in favour of the landlord under 
9.86 of the B. A. V. T. Law. Even assuming for 
the sake of argument that the surrender was in 
the nature of a transfer still that transfer was 
undoubtedly in favour of the landlord. The 
transfer that is contemplated by the provisions of 
9.48 ( 4 ) of the B A. V. T. Law is a transfer in 
favour of a person other than the landlord, and 
It IS only the transfer in favour of another person 
which attracts the provisions of 3 . 49 ( 1 ) of the 
B. A. V. T. Law. The provisions of s. 49 ( 1 ) of 

_ If a permanent tenant parts with any portion tot his 
riRot in any land in contravention of S. 48, any such 
person as would be entitled to inherit his right in the 
holding m the event of his death without nearer heirs 
or, failing such person, the landlord from whom the 
permanent tenant held the land, may apply to a 
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' Keyenue-officer, within two years from the date 00 
which, m pursuance of the transfer the tenant parted 
with possession of the land, to be placed in posse¬ 
Ic is quite clear to my mind that the remedy, 
provided for, by the provisions of S.49 (l) of the 
B. A. V. T. Law of seeking the aid of Eevenae- 
officcr, for setting aside the transfer and to re¬ 
cover possession of the tenancy land relates only 
to a transfer in favour of a person other thin 
the landlord. Under the said provisions the 
primary right for setting aside the transfer under 
8.48 (4) of the B. A. V. T. Law and claiming 
possession, vests in the heirs of the transferor, 
and failing such heirs, the right vests in the 
landlord. In other words, the right of setting 
aside the transfer and claiming possession tbrongh 
the medium of the Revenue Courts is conferred 
upon the heirs and, failing such heirs, on the 
landlord. Both have been placed on the same 
footing for the purpose of obtaining the neces¬ 
sary redress. It is, therefore, beyond question 
that the transfer covered by the provisions of 
s. 48 ( 4 ) of the B, A. V. T. Law cannot be, in 
the nature of things, a transfer or a surrender in 
favour of the landlord. Therefore, in my opinion, 
the surrender by the widow Bhagi in favour of 
the landlord, not being a transferi within the 
meaning of S. 43 ( 4 ) of the B. A. V. T. Law, the 

jurisdiction of the civil Court is not barred 
at all. 

[6] The surrender by the widow Bhagi was an 
act of alienation on her part without legal 
sity or benefit to the estate and consequently it 
was not binding upon the plaintiff revetHoneri 
on the principles laid down in 26 N. L. 

The decision of both the Courts below decreeing 
the plaintiff's claim for possession of the plebil 
field is perfectly correct, and the appeal before 
me fails and is dismissed summarily without 
notice to the respondents under 0.41, B. IL 
Civil P. C. 

v.B.B. Appeal dismiss^- 

A. I. R. (35) 1948 Nagpur 374 [G. N. 

Pollock J. 

Devidas Ganpati and others — JudgrMnt" 
debtors-^Appellants v. Shree Bala Saheh Sans- 
than Old Balaji, Basim and others — Dear^ 
holders — Respondents. 

Misc. Appeal No. 163 of 1947, Decided on 
from order of Addl. Dist. Judge, Basim, D/- . 

Civil P. c. (1908), 0. 21, R. 2 - R. 2 applies 
decree for ejectment. . , 

The words “Ihe decree” in 0. 21, R. 2 refer w » 
decree of any kind. Order 21, B. 2, therefore, appUJ 
to a decree for ejectment: 13 A. I. E. 1926 Mad. "4 . 
•Dtssenf. \ Case law referred. J 

Annotation: (■44-Com.) Civil P.O., 0. 21, B- 2 ** 

Cases referred:— 

1. (’26) 49 Mad. 716 : 13 A. I. R. 1926 Mad. 749 | 9® 

I. 0.731, Narayanasami Naida v. Eangasami Nai«o* 
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2. ('81) 6 Cal. 786, Baba Mobamed v. Webb. 

3. (’28) 15 A. I. R. 1928 Cal. 715; 117 I.C. 833, Shaikh 
Niamat v. Shaikh Jalil. 

4 . (’22) 46 Bom. 226 : 9 A. I. R. 1922 Bom. 380 : 64 

I. C. 490, Gharry v. Gowrya. 

5. (’35) 14 Pat. 438 : 22 A. I. R. 1935 Pat, 335 : 155 
I.C. 976. Harlhac Prasad Narain Singh v. Gopal 
Saran Narain Singh. 

6. (’36) 23 A. I. R. 1936 Lab. 842 : 165 I. C. 358, 
Sbadi V. Ram Ditta. 

y. P. Verma — for Appellants. 

Judgment—Tho respondenfca obtained a de¬ 
cree against the appellants to eject them from 
certain land. When the decree-holders sought 
to execute the decree the judgment-debtors con. 
tended that there had been a subsequent agree, 
ment by which the judgment-debtors were to be 
allowed to continue in possession. The lower 
Courts held that the judgment-debtors were try- 
ing to plead an adjustment that had not been 
certified and that it was not open to them to 
do BOi 

[2] The question is whether o. 21 , R. 2 , Civil 
P. C. applies to a decree for ejectment. The rule 
tuna as follows; 

“Where any money payable under a decree of any 
kind is paid out of Court, or the decree U otherwise 
adjusted in whole or in part to the eatisfaction of the 
decree-holder, the decree-holder shall certify such pay¬ 
ment or adjustment to the Court.. 

The Madras High Court has always taken the 
“view that this rule applies only to a decree under 
which money is payable: see 49 Mad. 716.^ The 
contrary view has been taken in 6 cal. 786 ,* 
A. I. R. 1928 cal. 715,* 46 Bom. 226.^ 14 Pat. 
48S‘ and A. I. B. 1936 Lab. 842« As the rule 
originally stood it ran; ‘Where any money paya¬ 
ble under a decree is paid out of Court, etc.’ The 
words 'of any kind’ appear to have been insect, 
ed in order to establish the view taken by the 
Calcutta High Court as opposed to that of 
Madras, and with all respect to the decision in 
49 Mad. 716,^ it appears to me that the words 
‘the decree’ refer to a decree of any kind. The 
lower Court's decision must accordingly be up. 
held, and the appeal is dismissed without notice 
to the respondents. 

Appeal dismissed. 


A. I. R. (33) 1948 Nagpur 379 [C. N. 129.] 
Grille C. J. and Hidayatullah J. 

Mt. Raliyatbai w/o Khimjee ^Plaintiff- 
Appellant V. Eanhaiyalal Birdickand and 

others—Defendants—Respondents. 

First Appeal No. 60 of 1941, Decided on M2-1947. 

Khandwa, D/- 

Civil P. C. (1908), 0. 21, R. 63—Suit under, after 
rejection of claim—Burden of proof — Burden of 
eatablisblng good faith of transaction on which 
plaintiff relies is on plaintiff, 

When a suit is instituted aftes the summary rejection 
6 i a claim undec 0. 21, B. 58, the onus of establishing 


that the transaction on which tho suit is based was 
entered into in good faith lies on the plaintiff : Cose 
law discussed. [Paras 6 and 7] 

Where the circumstances surroujiding tho execution 
of tho document from which tho plainlifl’s title is said 
to be derived are not freo from suspicion the burden of 
proving that the transitclion evidenced by tlic docu¬ 
ment was a bona fide transaction for valuable cousider- 
ation lies heavily upon the plaiotid; 30 A. I, R. 1943 
Cal, 534, Foil. (Para 8] 

Annotation.—(’44 Com,), Civil P. C., 0. 21, R, 63. 
N. 19. 

Coses referred'.— 

1. (’27) 0 Ran:?. 852 : 14 A. 1. R. 1927 P, C. 237 : 10-5 
I. C. 733 (P. C.), V. E. A. R. M, Firm v, Mating 13a 
Byin. 

2. (’37) 24 A. I. R. 1937 Nag. 9 ; 169 I. C. 419. Jago- 
ba V. Anandrao. 

3. (’28) 7 Pat. 777 : 1-5 A. I. R. 1928 Pat, 434 1 112 I. 
C. 371, Gillu Mai v. Firm .Manobar Das Jiii Narain, 

4. (’29) 8 Pat. 390 : 16 A. 1. R. 1929 Pat. 579 : 119 I. 
C. 74, Mabadeo Mfssir v. RamparsbaJ. 

5. (’34)21 A. I. R, 1934 Nag, 253 : 152 I, C. 441, 
Pandurang v. Tukaram. 

6. (’32) 55 Mad. 748 : 19 A. I. R. 1932 Mad. 302 ; 137 
I. C. 879, Appatburai Cheltiar v. Vellayan Chettiar. 

7. (’37) 1. L. R. (1937) Nag. 291 : 24 A. I. R. 1937 
Nag. 1 ■ 167 I. C. 48, Kaslurchand v, Wazir Begum. 

8. (’47) 34 A. I. R. 1947 P, C. 99, Annamalai Chettiar 
V, Bamanatban Chettiar. 

9. (’20) 7 A. 1. R. 1920 Nag. 93 : 55 I, C, 72, RagLu- 
natb V. Naohu. 

10. (’19) 15 N. L. B. 68 : 6 A. I. R. 1919 P. C, 6 i 50 
I. C. 264 (P. C.), Gbunsham Das v. Umapersbad. 

11. (’38) 25 A. I. R, 1938 P. C. 290 ; I. L. K. (1939) 
Ear. P.C. 31 : 178 I. C. 476 (P. C.), Mohammad 
Ismail V. Haouman Parshad. 

12. (’43) 30 A. I.K. 1943 Cal. 534: 208 I.C. 411, 
Zeissen & Co., Ltd. v. Salya Oharan. 

M. jR. Bobde and P. S, Dabir—iot Appellant. 

V. R. Sen and P. R, Padhije —for Respondents, 

Grille C. J—This is an appeal by an un. 
successful plaintiff who sued for a declaration 
that a bouse situated in Ebandwa was not lia¬ 
ble for attachment and sale in execution of a 
decree by defendant i Seth Kanbaiyalal against 
the three remaining defendants. In appeal the 
only respondent is Kanbaiyalal and the decree 
has proceeded ex parte against bis judgment, 
debtors. 

[2] Kanbaiyalal, who is the managing part¬ 
ner of the firm Dalmukand Ilanumanbax of 
Ebandwa, bad obtained a decree in Suit No. 818 
of 1935 on ictb October 1937 against the three 
defendants who are brothers and a fourth brother 
Narshidas, who is now dead, for some Rs. 14,000 
and in execution of that decree on 1st February 
1938 be attached the bouse now in dispute, On 
12th January 1940, that is to say nearly two years 
later, the plaintiff-appellant Mt. Raliyatbai 
launched an objection in the executing Court 
under the provisions of o. 21 , R. 68, Civil P, C. 
The objection was dismissed on the ground that 
there had been undue delay, and the suit out of 
which this appeal arises was filed 6 months later 
on 30tb August 1940. 
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[3] The plaintiff’s contention was that in the 
year 1933 defendant 2 Jiwandas, who is her son- 
in-law, and his brothers approached her for a 
loan of R?. SOOO in order to pay off a pressing 
claim by some Bombay creditors who had a 
charge decree over their bouse. She advanced 
the money on the house being mortgaged to her. 
The mortgage was repayable on 7th December 
1936, but shortly before this, as nothing had been 
paid on the mortgage, she and the mortgagors 
agreed to refer the matter to arbitration and an 
award was given by the arbitrator Mr. V. R. 
Joshi, a pleader of Kbaodwa, on lOtli November 
1938 on applications made to him by both par. 
ties on the previous I3th October. The award 
was then filed in the Court of the Additional 
District Judge, Nimar, who passed a decree in 
terms of the award whereby the bouse was to 
be transferred to her and a sale-deed executed. 
She contended that the attachment by Kanhai. 
yalal was subsequent to her mortgage, and the 
sale, although subsequent to the attachment, 
^asnota private sale but one in pursuance of 
the order of the Court and therefore the transac- 
tion was not hit by s. 64. Civil P. C. The defen- 
dant Kanhaiyalal (the other defendants making 
no appearance) contended that the whole tran. 
section, both of the sale and of the mortgage, 
was fictitiousi that she lent no money in 1933 as 
ehe was not in a position to lend any money 
and the fictitious mortgage was arranged in 
order to save the property from the hands of 
Kanhaiyalal who even at that time was a credi. 
tor of the four brothers. After the attachment 
an unnecessary reference to arbitration was 
made resulting in a decree in a civil Court in 
order to avoid the effect of S. 64, Civil P. C., and 
consideration for the sale-deed subsequently 
executed in May 1939 was not the satisfaction of 
the mortgage since no mortgage really existed. 
The trial Court found in the defendant’s favour* 
holding that the plaintiff had failed to establish 
that the transaction was in good faith and find- 
ing that the proceedings were the result of collu. 
sion between the plaintiff and her mortgagors 
with the intention of shielding the property from 
the long established creditor Kanhaiyalal. 

[4] Id appeal it was contended that the bur- 
den lay not on the plaintiff but on the defendant 
to establish that the sale-deed consequent on the 
mortgage and the mortgage were without conside- 
ration and that in any case the plaintiff has, by 
her evidence in opening the case, discharged the 
necessary primary burden and that the burden 
shifted to the defendants. 

[6] The contention that the burden through¬ 
out lay on the defendants is based on the Privy 
Council decision in 5 Rang. 852.* where, accord- 
ing to the headnote, it would appear that their 


Lordships bad laid down that when a suit ia 
instituted under 0. 21, R. 63, Civil P. C. and the 
plaintiff is an ostensible owner of the property* 
under a registered sale-deed the burden to show 
that the transaction was a fraudulent one Her 
on the defendant. It is contended that this was 
followed by Stone C. J. in A. I. R. 1937 Nag. 9,* 
and also in 7 Pat. 777.^ The brevity of their 
Lordships’ judgment and the further compres¬ 
sion in the headnote have led to an erroneoDS 
interpretation of their Lordships’ view. Tbe^ 
matter was fully examined in 8 pat. 890,* where 
the learned Judges had the advantage of seeing 
the judgment of the Rangoon High Court ap. 
pealed from in 5 Rang. 852,* and it was shown 
that it was established—and their Lordships of 
the Privy Council rolied on the fact that it was 
established- that by far the greater part of the 
consideration bad actually passed and that there 
was no other evidence in the case. One of the 
Judges in 8 Pat. 890,* was also a member of the 
Bench which decided 7 Pat. 777,^ and there lean 
express recantation in 8 Pat. 890,* of the view| 
taken in 7 Pat. 777.® The question was also 
considered by Gruer A. J. C. in A. I. R. 

Nag. 253,® who found himself in agreement with 
the Patna view and also that expressed in simi¬ 
lar terms in 55 Mad. 748.® A. I R- 1934 Nsg. 
253® was considered by Stone 0. J. in Afi.R 
1937 Nag. 9,® but the learned Chief Justice held 
that although in essence Gruer A. J. O.’s 
that the burden shifted because the plaintiff 
succeeded in proving the passing of considera¬ 
tion was correct he nevertheless preferred to say 
that he thought that their Lordships of the 
Privy Council in 5 Rang. 852,* held that t^ 
burden shifted earlier when the plaintiff provw 
a duly registered sale deed containing recitals 
showing consideration. The opinion, however, JS 
actually obiter because the learned Chief Justi^ 
proceeded to find that there was no difficulty^ 
the case before him since, even on the assumption 
that (be burden of proof lay upon the plaintiff 
in the matter of proving the passing of const* 
deration the plaintiff bad discharged it, and we 
would note that in l. L. R, (1937) Nag. 291 * 
case decided by a Divisional Bench to whicn 
Stone C. J. was a party, three weeks afUf 
A. I. R. 1937 Nag. 9® the Court took the view that 
the burden of proof lay on the plaintiff to show 
that the transaction was for consideration W 
was a real transaction and that in the event the 
plaintiff had successfully discharged it. 

[6] The learned counsel for the plaintin-wp' 
pellant has also contended that in the latest ^ 
oision of the Privy Council in A. I. B* 

96® the matter has been finally decided in 
favour. In our opinion this is not so. What w 
held was that when the plaintiff had estabhs 
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by prima facie evidence that the consideration 
foe the sale deed in respect of the property in 
suit bad really passed as stated in that deed the 
burden would be on the objector, that is to say 
the attaching decree-holder, to repudiate the 
proposition that the sale was genuine. Their 
Lordships’ judgment does not state that a re. 
cital is sufficient, but that proof is necessary on 
the part of the plaintiff to show that the consi- 
deration as stated in the deed had really passed, 
that is to say there must be evidence supporting 
the recitals in the deed which in them?iivi..« are 
not enough. This in effect was held in this Court 
as long ago as 1920 by Drake-Brockman J. C. 
in A.I.R. 1920 Nag. 93.® In 15 N. L. R. 68*'^ their 
Lordships of the Privy Council held that when a 
/suit is instituted after the summary rejection of 
a claim under 3.278, Civil P. C., now o. 2i, 
R. 58, the onus of establishing that the transac¬ 
tion on which the suit is based was entered into 
in good faith lies on the plaintiff and that deci. 
slon of their Lordships still holds good, and there 
is nothing in the Privy Council cases which have 
been cited on behalf of the appellant which 
would go to negative that proposition. There is 
one case which was cited not on behalf of the 
appellant but by the respondents, A. i. R. 1938 
P. 0 . 390 '^ wherein it was stated in passing that: 

“Apparently It baa been the settled practice of the 
Indian Courts, when objections to an atUchment in 
execution have been disallowed, and a suit has been 
filed by tbe objector under 0. 21, R, 63 of the Code, to 
put the onus of proving tbe bona fides of any transac¬ 
tion upon which the objector relies upon him in bie 
capacity of hlainlifi. This is a matter which mey pos¬ 
sibly require further consideration when the question 
of oi.u« is really material." 

[ 7 ] The question was not pursued as in the 
case before tbeic Lordships the facts were fully 
established and the inferences from them were 
clear. That indicates clearly what tbe law at 
present is, and we have not been shown any 
decision which modifies tbe law, and if this ex- 
pression of opinion is to be analysed closely it 
may be considered that tbe words “the onus of 
proving tbe bona fides of any transaction upon 
which tbe objector relies” may well be consi- 
dered to be in contradistinction of the necessity 
of proving the bona fides of tbe particular Iran- 
saction on which tbe objector relies. It follows 
then that tbe burden of proof was rightly cast 
upon tbe plaintiff. 

[8] The question then arises whether that 
burden baa been discharged. The plaintiff has 
succeeded in Gstablisbing that the mortgage deed 
of 1933 was duly executed and registered as was 
tbe sale deed of 1939, and it is not in dispute 
(bat an award was made on a submission to 
private arbitration in 1938 and that a decree was 
passed in terms of tbe award. No evidence was 
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afforded in respect of the proof of passing of 
consideration for the mortgage except the state¬ 
ment of Phulchand, one of the attesting wit- 
nesses, who slated that the executants admitted 
to have received consideration. Neither the 
plaintiff mortgagee nor any of the three surviv¬ 
ing mortgagors (Narshidas is dead) has appeared 
to give evidence, aod they w’ould certainly be 
the best persons to do so. The circumatancos 
were known to them and if the burden of prov- 
ing the non-passing of consideration were placed 
on tbe defendant be would be, as has been ob¬ 
served in several cases, in the difficult position 
of attempting to prove a negative. There are 
circumstances attending both the execution of 
tbe mortgage and the eventual sale of the house 
—which latter event is the legal ground for the 
defendant’s attack although it is impossible to 
consider the question of tbe passing of considera¬ 
tion for the sale deed without reference to the 
earlier transaction—which are highly suspicious, 
and the trial Court has commented on them. In 
A.I.R. 1943 cal, 534>Mt was held by a Divi. 
sional Bench of the Calcutta High Court that 

in a suit under 0. 21, R. 63 where the circumstances 
surrounding the execution of tbe document from whieb 
the plaintiS's title is said to be derived are not free 
from suspicion tbe burden of proving that tbe traosac- 
tioQ eviddoced b; tbe document was 
transaction for Taluable consideration Hea 
the plalntiS/^ 

[93 There are such circumstances hare, and 
we agree with the learned Judge of the trial 
Court that the plaintiff has not succeeded in 
dissipating them. (Their Lordships after discus¬ 
sing the evidence proceeded.) We hold that 
there was no consideration by tbe cancellation 
of the mortgage as the mortgage in fact had 
never existed. Admittedly Kanhaiyalal was a 
creditor even before 1933, and documents have 
been filed showing that he was pressing for 
money in 1932. An attempt has been made to- 
save the consequences of an attachment and 
subsequent sale by this fictitious sale of the 
house for which we consider tbe consideration 
was non existent as the mortgage of 1933 was 
equally ficlitious. 

[lOl The result is that tbe appeal fails and is 
dismissed with costs. 

Appeal dismissed. 


A. I. R. (33) 1948 Nagpur 377 [0. N. 130.] 
Pollock and Padhye .7J. 
Ckandiprasad Deokeran — Defendant 2 
—Appellant v. Jugulkiskore Dixit and otherSi 
Plaintiffs and otheTS, Defendants —. 

Respondents. 

First Appeal No. 69 of 1940, Decided on 16-12-1947 

Judge, iBt Class, Ho^hangabad, 


a bona fidel 
heavily upon- 
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(a) Limitation Act (1903), Art. 60 — ‘Banker’ 
meaning oi — It does not necessarily mean pro- 
iessional banker — Person acting as banker in 
relation to particular customer or customers is 
banker. 

Tlic word ‘banket’ a« iHC-d in Art. GO does not neces* 
suily inc-iin a 'proles-ionar banker. It applie.=> equally 
to a trader wbo acts as a banker in rehtion to a parti’ 
eular cu-loiner or customers. It is net necessary that 
the person with whom the anioun’s are credited should 
iicee.ss.ti'ily be a banker in general, or that he should 
c.irry on business as a banker esclusively. A man might 
become a banker or place himself in the pcsition of a 
banker with regard to a particular customer, and if the 
dealings betweeu lire lender end the borrower are such 
that the Court i- satisfied that it could be said that the 
borrower was in the position of a banker to the lender, 
then the money so lent could be considered as a deposit; 
4 A. I. R. 1917 Mad. 916 and 13 A. I. II. 1926 Bom. 
Ids, licl. on. [Para 9] 

Annotation : ('42.Com.) Lim. Act, Art. GO N. 3. 

(b) Limitation Act (1908), Arts, 60. 57 and 59 — 
Deposit or loan—Advance of money to another on 
term that it should be kept till asked for—Transac¬ 
tion is deposit and not loan. 

The word ‘deposit’ has not been used in a technical 
=ensc, that is, the return of the goods or money m 
specie. [Paca 12 ] 

Where a Court finds that plaintifi advanced money 
to another person and the intention of the parties was 
that that person should keep the money till asked foe 
by the person advancing it, the transaction is a deposit 
and not a loan, and a suit for recovery of the same 
would be governed by Art, CO and not by Art. 57 or 
Art’ 59. [Paras 13, 14] 

Annotation: {’42’Coin.) Lim. Act. Art. 60 N. 2 Pt. 2. 

(c) Civil p. C. (1908), 0. 41, R. 22 - Cross-objec- 
tion against whom may be filed — Cross-objection 
against co-respondent can be allowed only it it 
involves questions common to both appellant and 
CO respondent — Cross-objection solely directed 
against co respondent is not maintainable, 

The right of the respondent to urge a cross.objeclion 
should be limited to his urging it against the appellant 
and it is only by way of an exception to the general 
rule that one respondent may urge cross-objections 
as against other respondents, the exception holding 
good, among other cases, in those in which the appeal 
by some of the parties opens out questions, which can¬ 
not be disposed of completely without matters being 
allowed to be opened up as between co respondents: in 
other words, only such questions Can be raised by way 
of cross-objections as are common both to the appel. 
Jant and the co-respondeats. 

Hence a cross-objection not directed against the ap¬ 
pellant solely or against the appellant and co-respondent 
13 not maintainable: Case law referred. [Para 21] 

Annotation : (’44-Com.) Civil P, C., 0. 41, E. 22. 
K. 14 Pts. 1 to 7. 

Cases referred :_ 

1. (’16) 39 Mad. 1081 : 4 A. I. R. 1917 Mad. 916 : 32 

I. C. 965, Subrahmanian Chettiar v. Eadiresan 
Cbettiar. 

2. (’26) 13 A. I. R. 1926 Boro. 168: 93 I. C. 215, 
Bbimanna Euomji v. Venichand Fattechand. 

3 (’27) 29 Bom. L. U. 427:14 A. I. R. 1927 Bom. 433: 
102 I. C. 145. Hirabai v. Dbanjibhai. 

4. (’34) 15 Lab. 242 : 21 A. I. R. 1934 Lab. 42 : 151 
I. C. 712, Gulab Bai Gujarmal v. Sandhi. 

5. (’35) 22 A. I. R. 1935 Mad, 734 :157 I. C. 274, 
Murugappa v. Bauianatban. 


A. I B, 

6 . (’36) 17 Lab. 557 : 23 A. I. R. 1936 P. C. 171:63 

I. A. 279 : 162 1. C. 454 (P.C.), Mahomed Akbar 
Khan v. Attar Singh. 

7. (’44) I. L, R. (1944) Nsg. 462:31 A. I R. 1944 Nae, 
101 : 212 I. C. 76, Ohandrabbagabai v. Tikubbai. 

8 . (’40) 27 A. I. R 1940 P. C. 132 :1. L. R, (1940) 
Ear. P. C. 277 : 189 I. C. 444 (P.C.), Suleman Eaji t. 
Haji Abdulla. 

9. (’45) 20 Luck. 45 : 31 A. I. R. 1944 Oudh 130 : 215 
1-C. 295, Hari Saran Das v. Rudra Pratap NarainSiDuh. 

10. (’4G) 33 A.I.R. 1946 All. 395 :1. L. R, (1946) 
All. 317, Mahomed Hasan v. Mahomed Hamid Hasao. 

11. ('96) 9 C. P. L. R. 62, Asaram Sukal v. Oaopit 
Singh. 

12. (’01) 14 C. P. L. R. 46, Ramratan Harlal v. 
Hiralal. 

13. (’15) 38 Mad. 705 : 2 A. I. R. 1915 Mad 648:27 
I. C. 323 (F.B.), Munisamy v. Abbu Reddy. 

14. ('23) 10 A. I. R. 1923 Lab. 39 : 69 I. 0, 330, 
Cbbaju V. Qutab Din. 

G. R. iludliolhar — for Appellant. 

J. K. Dixit, Respondent No. 1 in pmoH, J, P. 
Dwivedi (for Nos. 4 and 5) and R, J. Bhavtfof 
(Nos. 9 (a) and 9(b)) ^ for Respondents. 

Judgment_This is a Brst appeal by Cbaodi- 

prasad, defendant 2, against whom and otbtf 
defendants in the suit the plaintiffs' claim is 
decreed by the trial Court. None of the otbof 
defendants has preferred an appeal against tbo 
decree but defendants 4, 5 and 6 (wbo are 
respondents 8,9 and lo in this appeal) have filed 
a cross.objection praying that as they were not 
personally liable for the plaintiffs' claim the 
decree passed against them personally sbonld be 
set aside. 

[2] The plaintiffs' case is that defendwt L 
the firm ‘Harcharan Ram Gulam’ at Itarei, WM 
a partnership firm of which defendants 9,3 and 
Sitaram Rawat were partners and after the deaw 

of Sitaram in 1932 defendants 2 to 6 were t» 

partners. This firm carried on business at 
as commission agents and bankers. It used to 
receive deposits' from persons who J® 
terms of intimacy with the partners. Plainti^ 
who was one of such persons and who had fw 
trust in the partners of the firm, began 
ing his savings with the firm in the name of k 
deceased brother and brother’s son from 
1979 (1923 A.D ) under condition that 
should carry interest at 9 P.C.P.A. 
amounts should remain in deposit until the pi 
tiffs wanted to withdraw them. ^ 

[3] On 20-10 1937, when the present suit ^ 

filed, Rs. 9948-4.6 (including interest) was 
amount in deposit with the defendant-fir®* 
was alleged that the defendants did ^ot ® . 
the deposits in spite of demands from abon 
months before the institution of the sm^ 
that the cause of action for the suit accruw 
10-10-1937, the date of last demand. .a 

[4] We are concerned in this appeal only 
the defence of defendant a, the appolj^' , 
main defence was that on 22-10-1984 the 
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daut.firm was dissolved with the consent of all 
partners and it w’as settled that defendants 4 to 
6 should take over all assets and liabilities of 
the firm and absolve defendants 2 and^3 from 
all liabilities to the creditors of the firm, and that 
plaintiff i, who was one of the creditors of the 
firm, was aware of the fact of dissolution and 
the terms thereof and accepted defendants 4 to 6 
as bis sole debtors and took promissory note 
from them for the amount due from the firm on 
22-10 1934. Defendants 2 and 3 were absolved by 
plaintiffs from liability. Defendant 2 further 
contended that the transactions between the 
plaintiffs and defendant-firm were in the nature 
of loans and not of deposits. The firm used to 
receive deposits only from family members of 
defendants 4,5 and 6 and from no others. After 
22.10-1934, defGndants4,5and Sassumedmanage¬ 
ment of the firm as its sole proprietors and they 
alone were liable to the plaintiffs for such 
amounts as might be found due to them. In the 
additional written statement, dated 25.2-1938, he 
pleaded that the plaintiffs advanced by way of 
loans to the firm Rs. 11,863-12-3 up to 22-10.1934, 
and they received repayments amounting to 
E3. 11,281-7.3, including repayment of rs. 3240-8.9 
made by Kanhaiyalal after 22-10.1934, with the 
result that Bs. 632.5-0 only was due to the 
plaintiffs on 22-10 1934 and the plaintiffs could 
therefore claim nothing in excess of damduppat 
of that amount, that is, Rs. 1264-10-0. In a fur- 
tber statement, dated 21-3.1938, defendant 2 plead- 
cd that the plaintiffs advanced after 22-10-1934, 
that is, between 20.2-1935 and 10.12-1935, R3.3950: 
that these were debts borrowed by Kanhaiyalal 
Eawat, defendant 4, on his own account after 
the dissolution of the firm; and that defendant 2 
was not liable for the same, as Kanhaiyalal 
Eawat had no authority fo borrow loans on be. 
ball of defendants 2 and 3. It w^s further plead- 
ed that the plaintiffs’ claim was wholly, or, at 
any rate, substantially barred by limitation as 
the amount due was not acknowledged by a duly 
authorised agent of the firm at any time within 
three years of the date of suit. He asserted that 
in January or February 1935 he started partner- 
ship business with Eajaram as his partner at 
Itarsi and cut off all connections with the de. 

fendant firm. The plaintiffs advanced amounts 
to this new firm. 

[6] It is, as stated above, not necessary to 
take into account the statements of the other 
defendants. It is merely sufficient to note that 
defendant 8 supported in general the pleadings 
of defendant 2 (the appellant); while defendants 
4, 6 and 0, contrary to the stand taken by defen- 
aaotfl 2 ftnd 8, contended that the partnership 
was dissolved on 28-1-1932 on the death of their 
lather Sitaram and that they demanded from 
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the surviving partners of tbo firm, namely de- 
fendants 2 and 3, accounts of the dissolved firm. 
It was only in answer to these demands that on 
22 10-1934 defendants 2 and 3 handed overall the 
account-books of the firm to defendant 4. They 
did not dispute plaintiffs’ claim except for the 
amount of interest claimed iu excess of c I’.c. p, a. 
They also contenied that they weienotper-* 
sonally liable for the plaintiffs' claim. 

[63 On these pleadings and on the evidence 
on record the learned Judge of the lower Court 
held that the firm was not dissolved eitlier on 
the death of Sitaram on 23-1-1932 as alleged by 
defendants 4 to 6, or on 22.10.1934 as alleged by 
defendants 2 and 3. Ho also held it not p'roved 
that as a term of dissolution defendants 4 to G 
undertook to satisfy all the liabilities of the firm 
and to absolve defendants 2 and 3 from the same, 
or that the plaintiffs knew of the alleged dis- 
solution on 22-1 1934 and of the alleged agree, 
raent between the partners wberounder defen- 
dants 2 and 3 were absolved by defendants 4 
to 6 from all liabilities duo to the firm and the 
plaintiffs accepted defendants 4 to 6 as their sole 
debtors and took promissory notes from them 
for the amounts due. The lower Court held that 
under s. 45, Partnership Act, the partners con¬ 
tinued to be liable to third persons notwitbstand- 
ing the alleged dissolution of the firm until pub- 
lie notice was given of the dissolution and that 
private knowledge or notice, not in compliance 
with 8. 72 of the Act, did not absolve other part¬ 
ners from liability in connection with transac- 
tions done in the name of the firm. The learned 
Judge held on issue No. 6 that the amounts cre¬ 
dited by the plaintiffs with defendant l were by 
way of deposits and that no question of limita. 
tion therefore arose as the suit was governed by 
Art. 60, Limitation Act. Defendants 2 and 3 were 
also held liable for the amounts received from 
the plaintiffs after 22-10-1934 as Kanhaiyalal 
received the same as the managing partner of 
the firm and not in bis individual capacity. The 
Central Provinces Moneylenders Act did not 
apply to deposits and the plaintiffs were there¬ 
fore entitled to claim interest at 9 p, c.p.a. as 
agreed. As a result of all these findings the plain- 
tiffa’ claim was decreed in full against the pro- 
perty of the defendant-firm in the hands of the 
receiver and also againat partners, defendants 2 
to 6 personally. 

[7J The first question argued before us by the 
learned counsel for the appellant was whether 
the amounts in suit were advanced as loans or 
were deposits, in other words, whether the plain¬ 
tiffs' suit was governed by Art. 67 or Art. 59 or by 
Art. 60, Limitation Act. Art. 60, as it stands now 
after the amendment of 1909. applies to money 
deposited under an agreement that it shall be 
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payable on demand, including money of a custo¬ 
mer in the hands of his banker so payable. In 
paras, 1 and 2 of the plaint it was definitely 
alleged that the defendant-firm carried on busi¬ 
ness as bankers at Itarsi and it used to receive 
deposits from persons who were on terms of inti¬ 
macy with the families of its partners. In 
para, l (a) of the written statement of defendant 2, 
dated 15-12 1937, Chandiprasad (the appellant) 
admitted para. 1 of the plaint, and as regards 
para. 2 (a) he pleaded that the firm did receive 
deposits but only from the family members of 
defendants 2, i, 5 and 6 and from no others. 

[8] On 21-9-1938 the plaintiffs served inter, 
rogatories to be answered by defendant 2 , and 
interrogatory No. 4 was ‘Was the firm carrying 
on business of bankers and commission agents at 
Itarsi ?' Defendant 2 replied on 20.10-1938 as under; 

■'The firm was carrying on business of comnussion 
agents and bankers at Itarsi. The firm used to borrow 
money and give loans. It did not do the business of 
taking deposits excepting from the relatives of its 
partners." 

The fact remains that it was admitted that the 
firm was carrying on business as bankers at 
Itarsi. When examined as a witness on 12 - 1-1940 
Chandiprasad for the first time stated that the 
firm carried on adat business and never kept 
any deposits of anybody. In our view the fact 
that the defendant-firm was carrying on the 
business of a banker must be taken as admitted 
under 0. 8, R. 5, Civil P. C., and it is no longer 
open to defendant 2 to deny this fact. 

[9] The word ‘banker’ as used in Art. 60, 
Limitation Act, does not necessarily mean a 
professional’ banker. It applies equally, as held 
in 39 Mad. 1081,^ to a trader who acts as a banker 
in relation to a particular customer or custo- 
mers. Similarly, in A. I. R. 1926 Bom. 168,^ it was 
held that under Art. 60 , Limitation Act, it is not 
necessary that the person with whom the amounts 
are credited should necessarily be a banker in 
general, or that he should carry on business as 
a banker exclusively. A man might become a 
banker or place himself in the position of a 
banker with regard to a particular customer, 
and if the dealings between the lender and the 
borrower are such that the Court is satisfied that 
it could be said that the borrower was in the 
position cf a banker to the lender, then the 
money so lent could be considered as a deposit. 
These observations apply with full force to the 
present case, This case is cited with approval in 
29 Bom. L, E. 427,^ which is noted by the learned 
Judge of the lower Court in para. 27 of his judg¬ 
ment, and on the facts in that case, which were 
very similar to the facts in the present case, the 
learned Judge held that that was not a case of 
loans to the firm but that it fell within Art. 60. 


Limitation Act, being moneys of a customer in 
the hands of a banker payable on demand. 

[ 10 ] In 15 Lab. 242^ the plaintiff credited cer. 
tain sums of money with the defendants, a firm of 
bankers. He withdrew amounts and made fur. 
tber deposits and accounts were made occasional, 
ly and balances were struck. It was held that the 
transactions in question commenced and conti. 
nued to the end as between 'customer' and 
‘banker’ and that Art. 60, Limitation Act, applied 
and not Art. 57. It was also held on those facts 
that the amounts credited were by way of depo¬ 
sits and the agreement to pay on demand, though 
not express, was implied from the course of ded- 
ings between the parties or the other ciicom* 
stances of the case. 


[11] In A. I. R. 1935 Mai 734^ where money 
was deposited with a Nattukottai' Cbetty and 
there was no evidence as to the terms upon 
which the transaction was entered into Stone J. 
held that there was a presumption that the 
Cbetty was in the position of a banker and the 
person transacting with him was in a position of 
a customer and that the account was on the 
demand basis. 

[1 2 ] The word 'deposit' is not defined in the 
Limitation Act and it does not appear that that 
word has been used in a technical sense, that W 
the return of the goods or money in specit. Suchj 
a meaning would be contrary to the ordinary 
usage of the language. Therefore, Art. 60 should 
be deemed to apply to a case where one mw 
places money in the hands of another on tba 
term that an equivalent sum has to befflidback 
on demand. 

[13] In 17 Lab. 557® their Lordships of IJJ 
Privy Council observed that the terms‘loan aw 
‘deposit’ are not mutually exclusive. A dop<*|* 
with a banker does not necessarily involve 
creation of a trust, but may involve only 
creation of the relation of debtor and creditor a 
loan under conditions. The distinction, wbjcb » 
perhaps the most obvious, is that a deposit no 
for a fixed term does not seem to impos® 
immediate obligation on the depositee to ^ 
out the depositor and repay him. He ^ 

the money till asked for it. A demand by ^ 
depositor would therefore seem to be a 
condition of the obligation of the 
repay. The decision in I. L. B. (194^) n 
is also to the same effect. In A. I. B-1940 • • 
182® their Lordships of the Privy Council^ 
rated their observations in 17 Lah. ^ 
result of all these decisions is that where a 
finds that plaintiff advanced money to an 
person and the intention of the parties wW 
that person should keep the money till aw ^ 
by the person advancing it, the 
deposit and not a loan. (After discussing tn 
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'evidence with reprd to deposits made by plain¬ 
tiffs tbeii' Lordships agreed with the conclusion of 
the lower Court that the amounts credited by the 
•plaintiffs were by way of deposit. The judgment 
then proceeds thus): 

[14] Plaintiff l was originally a resident of 
Itarsi and he was in 1923 practising as a pleader 
at Hoshangabad. He had amounts credited in the 
Central Bank, Hoshangabad, as appears from 
Ex. p.5. He gradually withdrew those amounts 
•and credited them with the defendant-6rm. He 
also credited his subsequent savings with the 
firm and from time to time withdrew some 


amounts as required by him. He was on intimate 
terms with the partners and particularly with 
Sitaram, and he was also a legal adviser of the 
defendant-firm. It is not proved that the firm 
■ever executed documents in favour of the plain- 
•tiffs or that it passed from time to time acknow¬ 
ledgments in order to keep the amounts within 
limitation. On several occasions plaintiff 1 
himself, or somebody on his behalf, appears 
to have gone to Itarsi to credit amounts 
or to withdraw them. There is no occasion 
from 1923 to 1934 when the specific amount 
that was alleged to have been borrowed by 
defendant l was returned to the plaintiffs. 
■Borrowing of a loan postulates that the borrower 
had an immediate necessity to borrow. Thedefen- 
dants could have established this fact from their 
sccount-books. These account-books have not 
however been produced; nor is any oral evidence 
adduced to prove that even on a single occasion 
the partners went to the plaintiffs to request 
them for an advance of a loan. The learned 
counsel for the appellant has no doubt contended 
that the course of dealings between the parties, 
as reflected in the khata of the plaintiffs, Ex. P-8, 
show that repayments were voluntary and not 
because of any demand by the plaintiffs. There 
18 nothing on record to support this. It. however, 
appears from these extracts. Ex. p.8, pp. IST-A to 
167-0 0 the paper book, that on many occasions 
amounts were credited by the band of the plain, 
tiffs or their clerk Murlidhar and the amounts 
withdrawn were also received personally by 
them, and this clearly indicates that it was a 
khata of deposits and withdrawals and not of 
debts and repayments. It does not appear that 
the defendantfirm which is said to be carrying 
on busmees on a large scale {vide 3 D. w. i and 
8 D. w. 4) would stand in need of borrowing a 
petty amount such as Rs. lOO received by the 
defendantfirm on 11-2-1927. These are circum- 
Btances which support the plaintiffs’ plea that the 
transactions between the parties were transac- 
tions of deposits and not of loans. If it was 
merely a case of loan it is difficult to believe 
that plaintiff i, who was one of the leading legal 
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practitioners at Hoshangabad, would not insist on 
defendants executing any document or iicknow- 
lodgment and would allow liis valuable claim to 
be barred by time. We, iberefore, agree with the 
lower Court in holding that the amounts credited 
with the defendant firm from time to time were 
by way of deposits and that the plaintiffs’ suit 
is governed by Art. GO, Limitation Act. 

[15] The next question that was argued was 
whether the partnership was dissolved on 
22-10-1934 on which date, according to the appel- 
laut, defendants 2 to 6 wore partners of thedefen- 
dant firm. (After iliscussing the documectary as 
well as the oral evidence their Lordshi[i 3 came 
to the following conclusion:) We therefore con- 
firm the finding of the lower Court that the 
alleged dissolution of the firm (defendant l) on 
22 10-1034 has not been proved. 

[ 16 ] In view of the above finding, it is not at 
all necessary to go into the other questions, 
namely, the knowledge of the plaintiffs regarding 
the alleged dissolution of the firm and the 
acceptance of Kanbaiyalal by the plaintiff as 
his sole debtor in place of all the partners. The 
learned Judge of the lower Court has considered 
both these aspects. On issue 5, the learned 
Judge has discussed the oral evidence and held 
disbelieving the evidence of the defendants and 
Kasbiram (2 D. w. 3 ) and Amarchaud (3 d. w. 5 ), 
that the plaintifl's were informed, or that they 
had knowledge, of the alleged dissolution of the 
firm, and we have hardly anything to add to the 
verdict of the learned Judge on this evidence 
We further agree with the learned Judge that 
this issue does net in fact arise as* there is no 
plea by the defendants that they gave any 
public notice as required by g. 45, Partnership 

[ 17 ] There is also no reliable evidence that 
the plaintiffs absolved defendants 2 and 3 from 
their liability to return the outstanding amounts 
due from the firm (defendant l). No sound 
reason has been given why the plaintiffs should 
choose to act against their interests in doing so. 
The learned Judge of the lower Court has not 
accepted this part of the defendants' case and we 
entirely agree with him. 

[ 18 ] In conclusion, we hold that there was no 
dissolution of the firm (defendant 1 ) and that 
in spite of the dissolution, if any, the partners 

defendants 2 to 6 continutd to be liable to the 
plaintiffs. 

[193 It has already been found above that 
what took place on 22-10-1934 was merely a 
change m the management of the firm, that 
18 , Kanbaiyalal became the managing partner 
in place of Chandiprasad, After 22 - 10-1934 the 
plaintiffs deposited from time to time Rb. .3950 
with the firm and withdrew Rs. 3240-8-0. KanhaU 
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yalal, as 4 to C D, w. I, rleposed that during the 
time of bis management the plaintiffs deposited 
a few items and he utilized those deposits for 
meeting pressing demands of other creditors, 
lie deposed that, he received those deposits and 
allowed withdrawals to the plaintiffs iu his 
capacity as the manager of the firm. It is indeed 
strange that while the defendant-appellant wants 
to take advantage of the withdrawals or the 
alleged repayments to the extent of Rs. 3240.8 0, 
he denies liability for the deposits to the extent 
of B?. 3S50. If this part of the defence were 
accepted, the plaintiffs' claim would be reduced 
at the most by Rs. 609.8-0. In our view the 
transactions are binding on the defendants, that 
is the deposits as well as withdrawals after 
22-10-1934, 

[ 20 ] The learned counsel for the appellant did 
not press the question about reduction of interest; 
in fact, be abandoned it with the result that on 
the date of suit Rs. 9948-4-6 was due by defen. 
dants 1 to G to the plaintiffs and the learned 
Judge of the lower Court decreed the plaintiffs’ 
claim correctly. We uphold that decree and 
dismiss the appeal with costs. 

[ 21 ] As to the cross-objection by defendants 
4, 5 and G, it may be noted that it is directed 
solely against the plaintiffs who are co-respon- 
dents in the appeal. No relief is claimed against 
the appellant, namely, Cbandiprasad, and, in 
fact, he is not in any way interested in the relief 
which is actually claimed in the cross-objection. 
The question, therefore, arises whether such a 
cross-objection can be entertained under o. 4 i, 
E. 22 . Civil P. C. 

[22] It has been held by the High Courts of 
Allahabad, Bombay, Calcutta, Patna and the 
Judicial Commissioner’s, Court of the Central 
Provinces that the right of the respondent to 
urge a cross-objection should be limited to bis 
.urging it against the appellant and that it is 
only by way of an exception to the general rule 
that one respondent may urge cross objections 
as against other respondents, the exception bold, 
ing good, among other cases, in those in which 
the appeal by some of the parties opens out 
questions which cannot be disposed of completely 
without matters being allowed to be opened up 
as between eo rrspondents; in other words, only 
such questions can be raised by way of cross- 
objections as are common both to the appellant 
jaud the co-respondents. The point has been 
idiscussed fully in the A. i. r. Commentaries on 
the Code of Civil Procedure vol. iii, pp. 8077 - 3078 , 
and the relevant decisions of different High 
Courts are also noted therein. The question has 
been discussed also at length in 20 Luck. 45^ and 
A. I. R. 1946 ALL. 395.^® In 20 LUCk. 46® it is 
held: 


i. I. R. 

"Where a cross-objection which has been filed has 
nothing to do whatever with the appeal oitheappellaia 
but is directed solely against the other respondents it 
cannot be entertained." 

In A. I. R. 194C ALL. 395^® the Divisional Bench 
of that High Court he^d : 

"As a general rule a respondent can fije a ctoss'objeo- 
tion only iigainst an appellant and it is only in excep¬ 
tional cases where the decree proceeds on a common 
ground or the interest of the appellant is iniennixed 
with that of the respondent that a r^pondent is allowed 
to urge a cross-objection against a co-respondent.” 

The same view was taken by the Judicial 
Commissioner’s Court in cases repotted in 9 c.P, 
L. R. 62’^ and 14 c. P. L. R. 46.“ It is no doubt 
true that the Madras High Court and also Ibe 
Lahore High Court have taken a different view 
on this point. The Madras view is mainly based 
on a Full Bench case reported in 38 Mai 706“ 
in which the opinion is based on the practice 
which appears to have prevailed in that Court 
for a long time. The view in A. I. R. 1923 Lah. 
39 “ is based on the Full Bench decision of the 
Madras High Court in 38 Mad. 705“ already 
discussed. In view of preponderance of authority 
in favour of the non-maintainability of cross- 
objections not directed against the appelleot 
either solely or against the appellant and co¬ 
respondent. we hold that the cross-objection 
filed by defendants 4, 6 and 6 is not maintainable 
and we accordingly dismiss it with costs. 

K.s, Avv^al and crosS‘Ohjtcii(m 

A. I. R, (36) 19M Nagpur 382 [C. N- 

Grille C. J. and Sen J. 

Vishuanath Narayan and anothef 
Defendants — Appellants v. Mt. Deokahni 
Plaintiff—Despondent. ,. ^ 

Letters Patent Appeal No. 11 of 1941, Decided o« 
26*2’1946, from appellate decree of Groer 4-i 
7-1M940. in S. A. No. lOS of 1938. 

(a) Contract Act (1872), Ss. 65 and 2 W'T 
'Becomes void’ — Meaning ol — Contract ol 
ceasing to be enforceable by reason of lawof liipt ' 
tion — Contract does not become void ^‘D 
S. 65 — Vendee cannot claim refund of conside 
tion. 

A contract becomea void when it ceases to be enw 
able by reason of some substantive law 
reason of some procedural regulation such as tM 
of limitation. Thus where a vendee of 
not been given, possession under the contract o 
and against whom an order under S. 145 (®)'. 

P. C., bas been passed fails to sue for ® . 

land within 3 years as required by Art. 47, ..yg 
Act, the contract of sale does not become void . 
the meaning of S. 65, Contract Aet, so 
him to recover the consideration of the sale deed 

the vendor : 26 A. I. R. 1939 P. C. 110. FoU. 

[Paras 15 anj 

Annotation : ('46-Man.) ContraOt Act, 8.2 u) ' * 
S.65.N.4. 

(b) Transfer of Property Act ^-dfot 

Clause includes implied covenants for title 
quiet enjoyment but not covenant to deliv V" 

session. 



1948 


ViSHWANATH V. DEOKABAI 


Under S. 55 ( 2 ) there is not only an implied 
covenant for title but also a covenant for quiet enjoy 
ment: 19 A, I. R. 1932 Nag. 5 (F. B.) and 21 A. I. R. 
1984 Nag. 18, Rel. on. 

The covenant for quiet enjoyment does not includo a 
covenant to deliver posseseiou. Hence where possession 
is not delivered to vendee under a sale deed no ques- 
tioo of bieaeh of covenant for quiet enjoyment can 
arise in such a case. [Paras 20 and 22] 

Annotation :(’45-Com.) T. P. Act. S. 55. N. 9, 
Pts. 25and26. 

fc) Limitation Act (1908), S, 28 and Arts. 47 and 
Possession not given to vendee under sale 
decd-Subsequent order under S. 145 ( 6 ). Criminal 
P. C. against vendee — Suit by vendee for posses* 
sion filed after 3 years from order —Suit dismissed 
as barred by Art. 47 — Subsequent suit by vendee 
after 6 years from sale deed for compensation for 
failure to deliver possession held barred—Vendee’s 
right to recover possession is also lost. 

A vendee under a sale deed dated 26-6-1929 wao not 
given possession of the land sold. In subsequent proceed* 
S. 145, Criminal P. C., an order under 

1 , ,A passed against ibe vendee 

on 3-11-1930. The vendee sued for possession of the 
property in 1934 but it was dismissed as barred by 
time. The vendee thereupon brought a suit lor refund 
of tbe consideration on 26th September 1938, 

FeW ( 1 ) that the cause of action for enforcement of 
the statutory obligation under S. 65 ( 1 ) (f) to deliver 
possession arose on tbe date of tbe sale and as the suit 
was filed more than 6 years from the date of the sale 
the claim for enforcement of that statutory obligation 
jM”®®^pe°sation for breach thereof was barred by 

( 2 ) that tbe plaintiff would have been entitled to sue 
for posssesion on tbe basis of title within 12 years from 
tbe sale but as there was an order under 3.145(6), 
Uininal P. C. against the plaintiB be was bound to 
Eue for pMsesBion within 3 years and as be failed to do 
so his right to recover possession was tost. The dismis¬ 
sal 01 bis previouasuit for-possessiondidnot-furnisb anv 
cause of action to the plaintifl and be was not entitled 
to claim any compensation for bis failure to obtain 
possession of tbe property sold to him. 

. , [f’was 23,24.26] 

N. 2 - 

Pl-2;N. 10, Pt. l;Art.ll 6 , N. 16 . 

Cases referred'. 

*6 C t”*® LS ^^22 P.C.403:28 

B v’ (P. C.). Hamath 

Bahadur Sioch, 

(39) 1939 Bang. L. R, 358 : 26 A I R 1939 p r 

0 225V^'B'i V 5 : 136 

4 /'arrar v®;^’ ’• Zabu. 

148 I C 4 fin' a’ \ = V- ^334 Nag. 16 : 

lirnu oe 1 ®®’ ^'"badas v. Wamanrao. 

»• ( 01 ) 25 Bom. 593, Ardesir v VaiMtno 
6 . 1'02) 26 Bom. 750,' tZL K'jtr. 

V. L. Prabhune and V. D. ATa/e-fot Appellants 

T. L. 8hevde^lot Respondent. 

j “ Letters Patent appeal 

7 n judgment dated 

Y-1M940 passed by Gruet J. in second Appeal 
NO. 108 of 1938. 

[2] The case out of which this appeal arises 
DM a chequered history. Ths claim of tbe plain, 
tiff was decreed by tbe trial Court, set aside in 
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first appeal and was again decreed io second 
appeal. 

l3] The relevant facts in tbe case are ng 
follows: Appellant 1 , Vishwanatb is the son of 
appellant 2 , Narayan, Vishwanatb was tbe owner 
of survey no. 142/3 of Mauza Surji alias Petb 
Mobommad Nngar. Taluq Daryapur which was 
inherited by him from bis mother. Ilig title to 
the property was not disputed before us. Vishwa- 
natb sold the field to Sampatlal, the jilaintit)’, 
on 20-6.1929 for Rs. lOOO (Ex. p.3). The salu 
was ono with a condition of repurclmse: the 
vendee was to reconvey tboprojerty to Visbwa- 
natb if he paid Us. 1000 to him on 31.M930. 

U] On 13.7-1929 Vishwanatb executed a deed 
of relinquisliment (ex. p-i) in favour of bis 
father Narayan under which be relinquished bis 
rights in his propeity inclusive of tbe plot in 
dispute. There was however no formal deed of 
transfer conveying tbe properly or tbe field in 
dispute to Narayan. Under S. 48, T. P. Act, tbe 
title of tbe plaintiff derived under a prior sale 
deed prevailed over the title of defendant 2 
which was based on tbe relinquishment which 
was later in point of time. 

[5] There were proceedings under S, 145 , 
Criminal P. C., against Narajau, defendant 2 
and Sampatlal. the plaintiff (Misc. Criminal 
case NO. 21 of 1930). The Sub-Divisiona! Magis- 
tfale, Ellichpur, held that Narayan was all 
along in possession of the plot in dispute and 
passed an order in bis favour on 3 - 11.1930 under 
s. 145 (6) Criminal P. C., forbidding all dis. 
t^urbance till he was evicted in due course of law 

tion Ac .Sampatlal was bound to sue for posses. 
Sion within three years from 3-11.1930 tbe date 
of the order passed by tbe Sub-Divisional Magis. 

D^n S’ 1^6 (6). Criminal 

•t. u. Ibis was however not done. 

Co] Sampatlal filed civil Suit no. 70 A of 1934 

agamal Narayan in Ihe Court ot the Adiiilional 

buborainato Judge, 2 nd Class, Daryapur, for 

possession of tbe plot and mesne profits for three 

years. This suit was dismissed as barred by 

imitation on 21-9.1934: (Exhibit p. 2 ). Thereupon 

tbe plaintiff filed civil suit no. I30 A of 1936 on 

26.9-1936 against Vishwanatb and bis father in 

the Court of the 2nd Class, Subordinate Judge 

Dwy&pur, Aod clQinied a d^croo for Rs looo 

against them. In para. 2 of the plaint he stated 

that be bad a charge under s. 65 (6) (b), T P 

Act, on the property in suit for rs. looo, the 

amount of consideration paid by him. In the 

alternalive he pleaded in para. 3 that the deed 

dated 29.6-1929 was a mortgage by conditional 

Mle and that the plaintiff was entitled to a 

decree for foreclosure of tbe property. In para- 4 

be stated that defendant i was liable for the 
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claiui of Rs. 1000 either by way of damages 
or for failure of consideration because his title 
was found to be defective and the plaintiff’s 
i;ossGS5ion was obstructed, On these allegations 
he claimed reliefs in the alternative: (l) for a 
decree for Rs. 1000 in enforcement of the 
charge under S. 55 (G) (b), T. P. Act, or (2) for a 
decree for foreclosure in case the amount was 
not paid, or t3) for a decree for Rs 1000 
against defendant l if the reliefs (l) and ( 2 ) 
were not granted. The defendants filed separate 
written statements and denied the claim. It is 
not necessary for the purpose of the decision of 
this appeal to set out their defence. 

[7] The Court of the Subordinate Judge, 
Second Class, Daryapur, passed a decree oa 
30 4 1037 for Rs. 1000 with interest at 6 p.c.p.a. from 
29 0 1939 till realisation. The Court of the Addi¬ 
tional District Judge, Daryapur, in Civil Appeal 
No. 21.A of 1937 by the decree dated 30.11-1937 
allowed the appeal and dismissed the plaintiff’s 
suit. This decree was set aside and the decree of 
the trial Court was restored by Gruer J. in 
second Appeal no. io8 of 1933 on 7-11.1940. It is 
against this decree that the present appeal has 
been filed. During tbe pendency of this appeal, 
Sampatlal died and bis daughter, Deokabai, has 
been brought on tbe record as bis legal re- 
presentative, 

[8] Tbe decision of Gruer J. was based on the 
view that a fresh cause of action accrued in 
favour of the plaintiff on 21-9.1934 when bis suit 
for possession was dismissed, that on that date 
tbe contract for sale -became void and that tbe 
plaintiff was entitled to recover under 8.65, Con¬ 
tract Act Rs. 1000 , tbe consideration of the sale, 
as tbe suit was filed within three years from 
that date. 

[9] The question for decision in this appeal 
is whether the view is correct. 

[10] The decision of tbe appeal turns on tbe 
interpretation of S. 65, Contract Act, which is re- 
produced below: 

"When an agreement is discovered to be void, or 
when a contract becomes void, any person who has re¬ 
ceived any advantage under such agreement or contract 
is bound to restore it, or to make compensation for it, to 
the person from whom he received it.” 

[lOa] The claim of the plaintiff was not based 
on this section but if on tbe facts found tbe section 
applied Gruer J. was justified in granting relief 
to tbe plaintiff even though be bad not made 
that a ground for bis claim. The point raised 
before us is that tbe section had no application 
to the case and we have to decide whether this 
contention is sound. 

[11] Reference may be made to a few clauses 

4)f 3.2, Contract Act: 

• • • 

(g) An agreement not enforceable by law is said to be void: 


(h) An agreement enforceable by law ig a contract: 

• • t 


(j) A contract which ceases to be enforceable by Uw 
becomes void when it ceases to be enforceable.” 

[ 12 ] Section 65, Contract Act, deals with (a} 
agreements enforceable by law and (b) with 
agreements not so enforceable; vide 46 ALL. 179* 
at p. 184, 

[13] In 1939 Rang. L. R. 358^ at p. 370 their 
Lordships of the Judicial Committee observed: 

“The solution is, in their Lordships’ view, to be foaod 
in tbe wording of S. 2 (j) itself. Not. every unenforcea* 
ble contract is declared void, but only those unem'orce^ 
blc by law, and those words mean not unenforceable by 
reason of some procedural regulation, but uneoforceabiii 
by the substantive taw. For example, a contract wbicb 
was from its inception illegal, such as a contract vritb 
an alien enemy, would be avoided by S. 2 (g), and one 
which became illegal in tbe course of its performance, 
such as a contract with one who had been an alien 
friend but later became an alien enemy, would be avoid* 
cd by S. 2 (j). A mere failure to sue within tbe time 
speciQed by the statute of limitations or an iaabili^ to 
sue by reason of the provisions of one of the Oidete 
under the Civil Procedure Code would not cause a cos* 
tract to become void.” 

[14] If the above decision hod been placed 
before Gruer J. he would not have reached the 


conclusion he did. 

[15] The contract in favour of the pl8intifl| 

became unenforceable not by reason of any subc* 
tantive law but by reason of the rule of limil*- 
tion because the plaintiff did not sue for poaw 
sion within three years under Art. 47, LimitoH 
Act, as he was bound to do, as an ow«, 
against him had been passed under 8. W® w* 
Criminal P. C. , 

[16] Applying the principle enunoiatfl^by wj 
Privy Council in the case cited 

that the oonferaet in favoup of the plainP 
not become unenforceable by law, and did w 
become void within the meaning of 8.66, ■ 

tract Act, which had thus no application and 
plaintiff was not entitled to recover 
deration of the sale deed simply 
for possession was dismissed as barred by 
tation. 

[17] The learned counsel for the ^ 

however contended that there was a fail ^ 
consideration on 31-9.1934 when bis 
possession was dismissed, that tbe j-, 

entitled to a refund of the consideration 
terest and that his claim was within /j) 
Two questions arise out of this gud 


whether the plaintiff bad any cause oi 
(ii) whether the claim was within „ 

[18] In the sale deed dated 26*6-1929 ^ 

no express covenant either for title or W 

enjoyment. There is a recital in the 
the property had not been transferred 
there was a contract of indemnity to ^ ^ 
that if the vendee were to lose the prop^ ^ 
reason of a prior transfer, the vendor W 
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liable to the vendee to make good his loss, The 
property had not been transferred by tbe vendor 
prior to tbe sale deed. There was thus no breach 
of that covenant and the plaintiff was not en. 
titled to claim any damages on that account. 

[19] In English law the usual covenants for 
title are: for right to convey; for quiet enjoy, 
ment; for freedom from incumbrances: and for 
further assurance: vide Halsbury’s Laws of Eng. 
land (Hailsham Edn.) vol. 29, para. 662 , p. 455 * 
28 N. L. B. 31^ at p. 40. 

[ 20 ] Under s. 65 ( 2 ), T. P. Act, there is an 
implied covenant for title. This covenant for 
title has been interpreted to mean a covenant 
;for quiet enjoyment also; vide 28 n. l. r. 3 i 

,80 N. L. R. 138.^ 

[ 21 ] The plaintiff based bis cause of action 
on two grounds (i) that the title of his vendor, 
Vishwanath, was found defective and (ii) that 
the possession of the plaintiff was disturbed. The 
first ground is obviously not tenable, as the suit 
of the plaintiff for possession was dismissed on 
the ground of limitation and fiot on the ground 
that be or his vendor had no title. The owner of 
the plot m suit was Vishwanath and he bad the 
right to convey it to the plaintiff. The title of 
the vendor to convey was not disputed before us, 
and that being tbe position, there was no breach 
of he covenant for title and the plaintiff was 
not entitled to claim any damages on that account. 

[ 22 ] The covenant for quiet enjoyment does 
not include a covenant to deliver possession. 
In thia caw possession had not been delivered to 
|the plaintiff under the sale deed dated 26 . 6-1929 
and there was no subsequent disturbance of his 
possession after it had been delivered. To such a 
case covenant for quiet enjoyment is not appli, 

The grouDde 

which the plaintiff Mged ae the basis of his claim 
were thus not tenable. 

[281 Under B. 85 (i) (f), T. P. Act, the vendor 

rndAB 0 ”^ “ required, the 

vendee or such person as he directs, such posses. 

Sion of the property as its nature admits The 

vendee never asked Vishwanath, the vendor, to 

deliver posMssion of the property to him. The 
|Cause of action for enforcement of tbaf statutory 

sale and 

‘ »” 26.9.1930 more then 

of C . 'O' enforcement 

foVk “•“‘"‘ery ehligalion or for compensation 
^ limitation. 

[24] The plaintiff would have been entitled to 
0 U 0 for possession on the basis of his title within 
2 years from the date of his sale but as there 
WM an order under 8. U6 (6), Criminal P. C. 
^iiut tbe plaintiff, he was bound to sue for pos- 
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session within three years, and as he failed to do 
so ho lost the right to recover possession of the' 

field sold to him. 

[25] The decisions in 28 N. h. U. 3l^ and 
30 N. L. u. 1 . 38 ^ are nob applicable as in each of 
those cases the cause of action was based on dis 
possession subsequent to the sale and it was held 
that there was a failure of consideration and that 
limitation ran from the date of dispossession. 

ihat 13 not the case here as there was no delivery 
of possession at all. 

[26] The plaintiff had a good title but he lost 
it as be did not enforce it within three years, 
^e dismissal of bis previous suit for possession 
did not furnish any cause of action to the plain- 
tiff and he was not entitled to claim any com- 
pensation for his failure to obtain possession of 
the property sold to him. 

[27] The appeal succeeds, the decree appealed 
against is set aside and the plaintiffs suit is 
dismissed. The circumstances of the case leave 
no room for doubt that the defendants who are 
father and son have been acting in collusion in 
order to deprive the plaintiff of his claim. The 
parties to bear costs in all the Courts as incurred. 

Appeal allowed. 

A. I. R, (35) 1948 Nagpur 385 [C. N. 132.] 

Shevde J. 

Chintaman Laxman v. Ramgopal Raghi. 
naihda^ and others. 

Miso. Appeal No. 273 of 1945. Decided on 23-9-1947, 
from order of Dist. Judge, Wardba, D/-18-6-1915. 

(a) Provincial Insolvency Act (1920), S. 75—Order 
setting aside adjudication — No second appeal lies 
— It may be treated as revision. 

Under S. 75, no iecond appeal liea against an order 
setting aside an adjudication. Under proviso to the sec¬ 
tion however, the appeal may be treated as a revision 
petition. [Para 5] 

(b) Provincial Insolvency Act (1920), S. 9 (1) (c)— 
Three months' period is not period of limitation 
but a condition precedent — Delay in filing petition 
cannot be condoned under Ss. 5 and 14, Limitation 
Act — S. 78 (1) contemplates application — S. 9 (i) 

(c) contemplates “petition’' and not application — 
Provincial Insolvency Act (1920), S. 78 (1)—Limita¬ 
tion Act (1908), Ss. 5 and 14. 

Tbe period of three months, prescribed under sec* 
tioo 9 (i) (c) is not a period of limitation but is a con¬ 
dition precedent to the filing of tbe insolvency petition 
itself. Tbe insolvency petition is after all based upon 
some act of insolvency, on tbe part of tbe debtors ane^ 
it is that act of insolvency which has been committed 
within three months before tbe presentation of the 
petition, which alone can serve as a valid basis for the 
insolvency petition and no other ; 25 A. I. R 1933 
Mad. 898; 22 A. I. R. 1935 Mad. 857 (F. B.) and 26 
A. I. R. 1939 Cal. 313, Eil.on; 29 A.LR.1942 All. .129 
(F. B.), Dissent. [.Para gj 

As tbe period of three months has not been preecribed 
as the period of limitation, it follows, as a matter of 
inevitable corollary, that tbe provisions of Ss. 5 and 14 
Limitation Act, cannot come into play and the dMay In 
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filing tbe insolvency petition in fbe proper Court can¬ 
not be condoned. [Para 9] 

Moreover, tho provisions of S, 78 (11 relate toapplica- 
tiona and not to petitions. Section 9 (1) contemplates a 
“petition” and not an “application.” 'fhere ia no doubt 
tliat a distinction bas been made between a ‘'petition” 
and an "application” in the Provincial Insolvency Act i 
29 A. I. R. 1942 All. 429 (F. B.), M. on. [Para 9] 

Annotation : (’42-Com) Lim. Act, S. 5 N. 4 Pt. 10. 


(c) Provincial Insolvency Act (1920), S. 35 — 
Adjudication based on transfer as act of insolvency 
— No notice to transferee — Order of adjudication 
is not conclusive against him—He can apply to set 
it aside — Provincial Insolvency Act (1920) Ss. 27 
and 75. 


Tbe order of adjudication is conclusive proof that any 
legal character which it confers or takes away accrued 
or ceased as stated in the order. The order is not con¬ 
clusive proof of anything more than that the insolvent 
has been so adjudged. A judgment in rem isconclusivc 
only as regards status but not as regards the grounds 
on which tbe order is based. 

^Vhere the order of adjudication based upen a certain 
transfer as an act of insolvency is passed without notice 
to the transferee, the order is not conclusive against 
bmi and he as transferee cannot be considered as 
person "aggrieved” by the order of adjudication within 
the n'.caDing of S. 75 and therefore simply because he 
does not appeal against the order and get it «et aside 
he cannot be regarded as bound by it. Consequently the 
transferee is entitled to apply for the annulment of ad¬ 
judication : 34 A.I.E. 1947 Nag. 161 (F.B.).Fo«. [Para 10] 
Cases referred: — 

L. R. (1943) All. 84 ; 29 A. I. R. 1942 All 

''1.^- Kumarappa v. Chidambaram. 
t' p 1935 Mad. 857 : 158 

/'.VJ; r ; Chenchuramana v. Arunachalam. 

1 • 26 A.I.R. 1939 Cal. 

!• C. 701, Muradan Sardai v. Secy, of State 
1 L R 1947) Nag. 85: 34 A I R 1947 NV 161- 

230 I C 195 ,F B.) d" G. Sah.srabadbev.Kifcha.d 
Deoeband & Co,, Bombay. 

D. B. Padhye — for Appellant. 

B. Kau!>halendra Bao, W. K, Sheorey and M W 
Furanik — for Respondents. 


Judgment. — This appeal has been filed by 
the creditor Ghintaman against the order of 
Mv. E. C. Sen. District Judge. Wardha, who 
having affirmed the order of the Insolvency 
Court, set aside tbe order of adjudication. 

[2] The facta of this case briefly are these. 
Mt. Johra Bai and her husband Sk. Nasir were 
declared insolvents on the application of the 
appellant Ghintaman. This application was 

first presented in the Gourt of the Subordinate 
Judge, First Glass, Wardha, on 13 . 1 . 1941 , but it 
was returned to tbe appellant for presentation to 
the proper Court on 20.M941. Accordingly it was 
represented in the Court of the First Subordinate 
Judge, Second Class, Wardha, the same day. It 
was on the strength of the appellant’s application, 
□led under S. 9, Provincial Insolvency Act, that 
the debtors were adjudicated insolvents. This 
was in June I94l. Thereafter the creditor 
Ghintaman put in an application under s. 63 , 


Provincial Insolvency Act, for annulment of the 
transfer, made by tbe debtors in favour of the 
respondents. The said transfer was annulled 
after enquiry by the Bankruptcy Court, and the 
order of annulment was upheld both by the first 
appellate Court as well as by this Court. It is 
pertinent to note at this stage that tbe order of 
adjudication was founded upon this transfer, 
viz., ssle-deed, dated 14-10-1940, which was 
challenged as an act of bankruptcy ontbepartof 
the debtors. 

[3] Some time later, tho transferees (respon. 
dents before me) filed an application under S.85, 
Provincial Insolvency Act, for the annulment of 
the order of adjudication, on the ground tbat 
the act of insolvency, on which the creditor’s 
petition was grounded had not occurred within 
three months before the presentation of the 
petition, as required by the mandatory provi. 
sions of s. 9 (i) (c). Provincial Insolvency Act. 
It was contended by tbe respondents that the 
creditor's petition cculd be deemed to have been 
effectively presented, under s. 9 of the Act, only 
on 20-1-1941, on which day it was actually filed 
in tbe proper Court, which was beyond three 
months from the date of the tranefer, dated 
14-10-1940, which grounded the act of insolvency, 
on the part of the debtors. Tbe creditor on the 
other hand contended that he was entitled to 
the benefit of ss. 6 and 14, Limitation Act, under 
the provisions of 8.78 (l), Provincial Insolvency 
Act, and be was, therefore, entitled to deduct 
the period tbat was occupied by the pioceedinge 
in the Court of tbe Subordinate Judge, First 
Class, Wardha, before whom the petition ww 
lodged on 13.1.1941 within three months. 

[ 4 ] The Insolvency Court held that the pro¬ 
visions of ss. 6 and 14, Limitation Act, werenot 
applicable, and annulled tbe order of adjudii^ 
tion, on the ground tbat it was without jurisdic¬ 
tion. Tbe creditor preferred an appeal to the 
District Court, Wardha, which affirmed the order 
of the first Court and dismissed tbe appeal. The 
creditor has now come up in miscellaneous 
(second) appeal. 

[ 5 ] Tha learned advocate for the respondenis 
has raised a preliminary objection that tha 
appeal is incompetent, since there is no 
sion for second appeal under S. 76, Provino^ 
Insolvency Act, I think that his contention fl 
correct. But, however, I am inclined to enW' 
tain this appeal as a revision petition, under tnc 
proviso to B. 75, Provincial Insolvency Act, 
shall decide on tbat basis. 

[6] The main points for determination in 
appeal are i 

i. Whether the creditor is entitled to 
benefit of ss. 6 and 14, Limitation Act, unaer 
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the provisions of S. 78, Provincial Insolvency 
Act, and 

ii. Whether the order of adjudication on which 
the subsequent annulment proceedings were 
founded is conclusive against the transferees so 
that they cannot apply for its annulment.” 

[7] Point 1 : There is no doubt a judicial 
conflict of opinion, on the question, as to whether 
the provisions of S.9 (l) (c), Provincial Insol- 
vency Act, prescribe the period of three months 
as a period of limitation; or whether the said 
provisions lay down a condition precedent to 
the filing of the petition by the creditor. The 
Full Bench case of the Allahabad High Court 
reported in I. L. R. (i943) all, 84^ no doubt 
lays down that the period of three months 
referred to in s. 9 (l) (c), Provincial Insolvency 
Act, is a period of limitation. It has, however, 
been observed in that case, that though a period 
of limitation is in one sense a condition prece. 
dent to the enforcing of rights and remedies in 
a Court of law, yet it does not cease to be a 
period of limitation. On the other hand, we have 
got a string of cases of other High Courts, 
which have taken a contrary view. In l. l. r. 
(1939) Mad. 24* their Lordships have held that 
the period of three months, fixed by s. 9 (l) (c), 
Provincial Insolvency Act, is not a period of 
limitation, but constitutes a'condition to an ad¬ 
judication, and consequently, where the alleged 
act of insolvency had taken place more than 
three months prior to the presentation of the 
petition, it could not be set up as a ground for 
adjudication. They have also held that s. 35 , 
Provincial Insolvency Act, empowers a Judge 
sitting in insolvency to annul an adjudication, 
when it is clear that, on the materials before 
the Court, at the time the order of adjudication 
was passed, it had no jurisdiction to pass the 
order. The section leaves the Court no discretion 
in the matter. This view was followed by the 
same High Court in a later Full Bench case 
reported in 58 Mad. 794* at p. 798. Beasley C. J. 
observed as follows i 

•'On thR other band, I am of the view that S. 9 (1) 
(c) is a condition precedent to the filing of the petition, 
that is to say, the petitioning creditor must, on the day 
when be presents his petition, have in view some act 
of insolvency which the debtor has committed within 
the preceding three months. He has to see on that date, 
and on that only, what acts of insolvency are avail¬ 
able to him; and he cannot mabe use of any act of 
insolvency which has been committed ontside the 
period of three months, as that ceased to be an act of 
insolvency.” 

A similar view has also been taken by the 
Calcutta High Court in i.l.e. ( 1989 ) i cal. 426 .‘ 

[8] Apart from the oases cited a^ve, I think 
that the provisions of B. 9 (l) (c), Pcovinoial 
Inaolvenoy Act, are absolutely clear on the 
point. These provisions are: 
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, "9 (1) A creditor shall not be entitled to present no 
insolvency petition against a debtor unless — 

(a) . 

.. .and 

(c) the act of insolvency on which the petition is 
grounded has occurred within three months before tho 
presentation of the petition.” 

It is quite obvious from these provisions that the 
creditor has no right even to present an insol. 
vency petition, unless the act of insolvency, on 
which the petition is grounded, has occurred 
within three months before the presentation of 
the petition. These provisions are absolutely 
clear and emphatic and they lay down certain 
conditions, on which the creditor may file his 
insolvency petition. This is borne out also by 
the marginal note to B, 9, Provincial Insolvency 
Act. The period of three months, prescribed 
under 8.9 (i) (c) is not a period of limitation! 
but is a condition precedent to the filing thei 
insolvency petition itself. The insolvency peti- 
tion is after all based upon some act of insol. 
vency, on the part of the debtors, and it is 
that act of insolvency, which has been com. 
mitted within three months before the presenta. 
tion of the petition, which alone can serve as 
a valid basis for the insolvency petition and no! 
other. 

[9] As the period of three months has not 
been prescribed as the period of limitation, it 
follows, as a matter of inevitable corollary, 
that the provisions of Ss. 5 and 14, Limitation 
Act, cannot come into play. It has been conten. 
ded by the learned counsel, appearing in support 
of this appeal, that under s. 78 (i), Provincial 
Insolvency Act, it has been laid down that the 
provisions of ss. 5 and 12 , Limitation Act, 1908, 
shall apply to appeals and applications under 
the Act; and it is, therefore, argued that the 
provisions of s. 5 of the Act must be extended to 
the facts of this case, for the purpose of condon- 
mg the delay in filing the insolvency petition 
in the proper Court. I have already held that 
the case cannot attract the provisions of the 
Limitation Act, as s, 9 (i) (c). Provincial 
Insolvency Act, does not lay down a period of 
limitation, but lays down an essential prerequi. 
site for the filing of the ineolvency petition. But 
there is another reason for bolding that the 
provisions of s. 78 ( 1 ) of the Act are inapplica¬ 
ble. These provisions relate to applications and! 
not to petitions. Section 9 (i) contemplates a 
"petition” and not an "application.” There is 
no doubt that a distinction has been made be. 
tween a "petition” and an "application” in the 
Provincial Insolvency Act. Their Lordships of 
the Allahabad High Court in a Full Bench case 
reported in l. l. r. (1948) ALL. 84,^ have discus- 
^ this question as to whether the petition for 
insolvency is not an "application" within the 
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meaning of that clause. At p. 90 Iqbal Ahmad, 
C. J. has observed as follows: 

“.Sections 6 to 28 are under the sub-beading 'Ads of 
Insolvency,’ ‘Petition’ or ‘Order of adjudication,’ 
and Sa. 52 to 54 are preceded by the sub-beading 
'Effect of insolvency on antecedent transaction.' The 
words 'apply' or ‘application’ have, on tbe other 
band, been used in relation to applications for protec¬ 
tion order, for order of discharge, for annulment of 
adjudkaiion. for reversal of the decisions of a receiver 
and for other kindred matters. I conclude from this 
that the Legislature has used tbe word ‘petition’ in 
tbe Act with reference to matters relating to acts of 
insolvency, and the word ’application’ has been used 
with respect to motions other than those that have 
direct reference to acts of insolvency. It follows that 
petition for insolvency either under S. 9 or S. 13 of 
tbe Act is not an ‘application’.’’ 

I, therefore, agree with the lower Courts in hold- 
ing that the cieditor-appellaat was not entitled 
to exclude the period of time from 14th January 
1941 to 20th January 1941, under the provisions 
of s. 5 or s. 14, Limitation Act, and that 
the order adjudicating the debtors insolvents, 
passed on 30th June 1941, by the Bankruptcy 
Court was illegal and ultra vires. 

[10] The other point raised by Mr. D. B, 
Padbye on behalf of the creditor-appellant has 
been concluded by the Full Bench ruling of this 
Court, reported in i. l. R. (1947) Nag. 85.® 
Their Lordships have observed: 

“An order of adjudicaiion in an insolvency case is 
admissible to prove the legal character of the debtor as 
an insolvent but is inadmissible as against third parties 
to prove that tbe act on the basis of which the order 
was passed was an act of insolvency.’’ 

Pollock J. has observed as under: 

“Tbe order of adjudication, under that section, is con¬ 
clusive proof that any legal character which it confers 
or takes away accrued or ceased as stated in the order. 
It does not, however, appear to me that the order is 
conclusive proof of anything mote than that the insol¬ 
vent has been so adjudged. It seems to me that a judg¬ 
ment in tem is conclusive only as regards status but 
not as regards the grounds on which the order is based.” 

It is admitted that the order of adjudication 
was passed by the Bankruptcy Court, without 
notice to the transferees. It is, therefore, futile 
to argue that tbe rights of the transferees could 
be concluded by any order that was passed in 
their absence and behind their back. The respon¬ 
dents as transferees could not, therefore, be re- 
garded as persons “aggrieved" by the order of 
adjudication within the meaning of S. 75, Provin- 
cial Insolvency Act, and it is idle to contend that 
they are bound by tbe order of adjudication, 
simply for the reason, that they failed to appeal 
against tbe order of adjudication and get it set 
aside, before the annulment proceedings were set 
on foot. 

[11] For the foregoing reasons I affirm the 
order of the lower appellate Court and dismiss 
this appeal with costs. Pleader’s fee rs. 25. 

.ippeaZ dismissed. 
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Padhye j. 


Bhagirath Kishorilal Paliwal—JudgrmU 
debtor—Appellant v. Madhaorao Gangadhar- 

rao Chitnavis—Decree-holder—Bespondmt, 

Misc. Second Appeal No. 236 of 1946, Decided on 
25-7-1947, from order of District Judge, Nagpur, 
D/- 27-8-1946. 

(a) C. P. and Berar Money-lenders Act (13 [XIII] 
of 1934}, S. 11—Judgment-debtor held, on facts nol 
entitled to instalments under S. 11. 


Tbe debt was borrowed more than 12 years before tbe 
date of tbe application foe instalments ander S. 11 and 
in spite of tbe decree being passed on 16tb Febnurj 
1940 nothing was paid till 30tb March 1944. Iboagb 
the decree-holder gave sufficient concessions to tbe 
judgment-debtor for payment by easy instalments be' 
did not care to pay even a single instalment in time 
and defaulted the first two instalments. Tbe last three 
payments were made to avoid the coercive process: 

Held that tbe circumstances did not speak of the 
bona fides of tbe judgment-debtor entitling him to the 
concession of instalments provided for under S. 11. 

[Pan 9] 

(b) Civil P. C. (1908), S. 47 and 0. 23, R. 3--Ad. 
justment decree granting concession to judg¬ 
ment-debtor to pay by instalments—Failure by 
judgment-debtor to pay instalments r^ularly-;- 
Execuiing Court cannot give relief against exigi* 
bility clause. 

Adjustment decrees are always based on a contract 
between the parlies and no Court has power to Interfere 
with tbe terms of the contract except to the 
permitted by law. Therefore a Conrt cannot go behind 
the compromise decree except when there is ®uy term 
which is either against law or which offends agm®” 
public policy. P**™ 

Where the adjusted decree grants a conoession to t e 
judgment-debtor to pay the decretal amoont by lOS'"* 
ments and provides that on default the whole amOM 
shall • become exigible, 'the judgment-debtor can »» 
advantage of the adjusted decree only if be caniea ® 
bis obligation as per terms of that decree. If he f*®* 
pay any of the instahnents the Court baa 
relieve him from tbe eligibility clause: 21 A. L"' 

Bom. 370 and 28 A. 1. R. 1941 Sind 196, 

Annotation: ('44-Com.) C. P. C., S. 47, N. 79: d- ^ 
R. 3, N. 27. 

Cases referred „ a-jn. \St 

1. (’34) 58 Bom. 610 : 21 A. I. B. 1934 Bom- P* 

I. C. 575, Burjorji Shapurji v. Madbavlal , 

2. (■«! I, L. E (19411 Lc- 389; 28 A. ‘ ^ 
196:198 I. C. 174, Sbamsuddin v. Firm Shivji 

P. P. Deo — for Appellant. 

A. V. Ehare — for Respondent. 


Judgment.—This is a miscellaneous , 
appeal by the judgment-debtor arising o® . 
Execution Case No. 87B of 1939 decided 
February 1940. The appellant 
the respondent a loan in 1934. As he _ 

repay the same he was sued in 1939 and a ^ 

for R3. 4428-3-0 was obtained against u® 
16th February 1940. Even after the pass^ 
tbe decree the appellant failed to pay an^^ 
until 22nd November 1943. On thatI 
ment of the aforesaid decree was recorded 
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by as per agreement between the parties the 
decree was made payable in eight instalments 
with interest at 3 per cent, per annum and the 
judgment-debtor's property was charged. It was 
also provided that in default of any two instal. 
ments the whole of the decretal amount would 
become exigible. 

[ 2 ] The judgment-debtor made the following 
payments towards the decree: 

Es. 250 on 30th Match 19-14 (towaras the instal¬ 
ment of Rs. 500 
due on Slst March 

Es. 950 on 25th January 1946 (nothing was paid to- 

wards tbe second 
instalment which 
fell due ou Slst 

Es. 600 on 1st April 1946. 

Es. 581 on 28th March 1947. 

It is clear from the aforesaid dates and tbe 
amounts paid that the first two instalments due 
on Slst March 1944 and 3lst March 1945 were 
defaulted by the judgment-debtor, the first 
partially and the second fully. It was said that 
in July 1945 that is after the actual amount had 
become exigible according to the terms of the 
adjusted decree, the judgment-debtor offered a 
payment of Rs.soo, but the decree-holder refused 
the same; subsequent three payments were made 
ID Court. 

[3] On 15th January 1946, the judgment-debtor 
put in an application which purported to be 
one under o. 21 , R. 2 and s. 148. Civil P. C. The 
judgment-debtor stated in that application that 
he could not pay tbe instalments on proper dates 
(m account of bis illness and the illness of his 
daughter. He stated that he intends to satisfy 
the entire decretal amount but be is not in a 
position to pay tbe same at once. He prayed 
that time for payment be extended as set forth 

above and the amount paid be adjusted ac- 
cordingly. 

[4] The application was opposed by the decree. 

holder who contended that according to the 

eligibility clause he was entitled to realize the 

entire decretal amount at once, and that tbe 

judgment-debtor was not entitled to any more 
concession. 

[5] The executing Court allowed the judgment- 
debtor 8 application on the authority of s. I6l, 
tiyil P. C. It directed that the decree-holder be 
paid the amount in deposit, that the amount be 

1 * j ^ terms of the adjustment order 

ft e 2241.48 and that tbe psymente be made 
according to the instalments as fixed by that 
order. In short, tbe Court cured all the defaults 
and ordered waiver of the exigibility clause. 

16 ibe decree-holder appealed to tbe lower 
appellate Court and it set aside the order of the 
executing Court. It held that s, isi, Civil P. C. 


was wrongly invoked and that on the undisputed 
facts the judgment-debtor had disentitled him. 
self to the concessions shown to him by the 
adjustment decree. The judgment-debtor has 
therefore filed this miscellaneous appeal. 

[7] The main argument of the learned counsel 
for the appellant was that tbe judgment-debtor’s 
application dated 25-1-46 should have been treated 
as one under S. li. C. P. Money-lenders Act. and 
exercising discretion under that section, the Court 
should have made the decretal amount payable 
in such number of instalments as were already 
fixed by the adjustment decree, or with such 
variations as tbe Court may have thought fit, 
The learned counsel did not support tbe order of 
tbe first Court based on S. 151, Civil P. C. 

[8] It is quite clear to my mind that the ap. 
plication dated 25.1-46 wag never meant to be 
one under s. H, C. P. Money-lenders Act, and 
was not also pressed as such. If it was so pressed, 
several questions might have arisen, viz., whether 
s. 11 , C. P, Moneylenders Act, applied to a decree 
based on a compromise or only to a decree ac- 
cording to tbe adjudication by a Court, and 
further whether tbe circumstances within the 
meaning of that section meant financial circura- 
stances or other circumstances as well. These 
questions were not considered by the Court below 
as they were not raised and tbe application was 
never considered as one under S. ll, C. P. Money, 
lenders Act. I cannot therefore permit the 
judgment-debtor to treat the application dated 
25-1.46 as one under s, li, C. P. Money-lenders 
Act. 

[9] On tbe facts and circumstances of this 
case, no Court would have exercised its discre¬ 
tion in granting instalments under 8.11, C. P. 
Money-lenders Act. The debt was borrowed 
more than 12 years before and in spite of the 
decree being passed on 16th February I9i0 nothing 
appears to have been paid till 30tb March 1944. 
Though tbe decree-holder gave sufficient conces¬ 
sions to the judgment-debtor for payment by 
easy instalments he did not care to pay even a 
single instalment in time and defaulted the first 
two instalments as stated above. The last three 
payments were, I think, made to avoid the 
coercive process. These are not the circumstances 
which speak of the hona fides of the judgment-' 
debtor entitling him to the concessions provided! 
for under s. 11 , C. P. Money-lenders Act. Even' 
on merits therefore I would (not?) allow the ap- 
plication under s. ll of the Act. 

[10] It was next urged that even apart from 
s. 11 , C. P. Money lenders Act, the executing 
Court should have interfered and relieved tbe 
judgment-debtor of the exigibility clause taking 
into consideration tbe bard circumstances he bad 
to pass through. In my opinion, neither the 
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circumstances of the case nor the law permitted 
the executing Court to do so and I am in com. 
plete agreement with the lower appellate Court 
that the first Court was entirely wrong in 
invoking S. 151, Civil P. C. 

[ 11 ] Adjustment decrees are always baaed on 
a contract between the parties and no Court has 
power to interfere with the terms of the contract 
except to the extent permitted by law. It is 
therefore that a Court cannot go behind the 
'compromise decree except when there is any 
term which is either against law or which offends 
against public policy. 

[ 12 ] The adjusted decree in the present case is 
what can be termed a concession decree. It was 
based on a contract between the parties which 
was entered into in order to give concessions to 
the judgment-debtor. Such a decree cannot be 
interfered with by the executing Court and it 
cannot substitute a new contract for a contract 
agreed to between the parties and incorporated 
in the adjustment decree. 

[13] A Division Bench of the Bombay High 
Court observed very aptly in 53 Bom. 610^ at 
page 617 thus: 

“The law on the subject is not, I think, open to any 
serious question. If there is an agreement to pay a sum 
of money by a particular date with a condition that if 
the money is not paid on that date a larger sum shall 
be paid, that condition is in the nature of a penalty 
against which a Court of Equity can grant relief and 
award to the party seeking payment only such damage 
as he has suffered by the non-performance of the con* 
tract. But if, on the other band, there is an agreement 
to pay a particular sum followed by a condition allowing 
to the debtor a concession, for example, the payment of 
a lesser sum, or payment by instalments, by a particular 
date or dates, then the party seeking to take advantage 
of that concession must carry out strictly the conditions 
on which it was granted, and there is no power in the 
Court to relieve him from the obligation of so doing." 

Tbes 0 observations were cited with approval in 
a later case reported in i. L. R. (I94l) Ear. 389^ 
at page 892. I am in respectful agreement with 
those observations and therefore hold that in the 
present case the adjusted decree was a concession 
decree; concession was given for the satisfaction 
^of the decree in eight instalments. The judgment- 
debtor could take advantage of it only if he 
carried out his obligation as per terms of that 
|decree. If, on the other hand, he failed to do it, 
as the present judgment-debtor has failed, the 
Court has no power to relieve him from the 
terms of the adjusted decree. 

[14] It is not argued before me that there was 
any penal clause in the adjusted decree. This 
appeal is therefore entirely without any substance 
and the judgment-debtor cannot be helped either 
in law or in equity. The appeal is therefore 
dismissed with costs. 

Appeal dismissed. 


A. I. R. (33) 1948 Nagpur 390 [C. N.m.] 

Padhye J. 

Chaturhhujlal Kanhayalal and another — 
Plaintiffs—Applicants v. GirdharilalEanha. 
yalal—Defendant — l^on-Applicant. 

Civil Revo. No. 101 of 1946, Decided on 6-3-m7, 
from decree of Civil Judge, 2Dd Class, Malkftpur.D/* 18* 
1-1946. 

Contract Act (1872), S. 69—Co-judgment-debtots 
— Liability, joint and several — One undertaking 
to satisfy whole decree by agreement inter se, but 
failing — Others paying decretal amount—Suit for 
re-imbursement, if lies. 

A person who wants to invoke S. 69, Contract Act, 
need not necessarily be a person who is interested 
according to a judicial test; it is sufficient if the pay 
ment is made under an honest belief that his interest 
requires that the payment should be made. A person 
bound by law to pay is always a person interested b 
payment. So a person who under a decree is comp^ed 
to pay money which bis co-judgment-debtor is ultima* 
tely liable to pay can surely recover the amount paid by 
him. , [Para 10] 

A decree was passed against three brothers ouder 
which they were jointly and severally liable forth* 
entire decretal amount. One of the jadgni 0 ot*debtot» 
G by an agreement infer se had undertaken the respmr 
sibility to satisfy the entire decree. On bis failure, w 
property of others was attached in execution. Q applied 
to the Relief Court and the decretal amount rm 
scaled down and made payable by annual instaloeDb 
of Bg. 59. As the other judgment-debtors j 
liable under the decree they also applied to the Beliu 
Court and the decretal debt was seal^ down and bw« 
payable by annual instalments of Rs. 22 W- 0 . Tbej 
were under the scheme required to pay the first 
ment. They sued G for the recovery of this afflooot. 

Held (1) that the plaintiffs’ claim for re-inl^'’^.*?? 
fell within the scope of S. 69 and they bed», 
sue Q for recovery of Rs. 220-4'0 which tbej l* 
towards a decree which he bad undertaken to satM* 

5 A. I. R. 1918 Cal. 446; 24 A. I. R. 1937 Nag. 

A. I. R. 1938 Nag. 469 and 32 A. I. R. 1945 Nsg* I'J 
Bel on-, 14 W. R. 458, Bef. . [P»r»® ^ ‘ 

( 2 ) that the liability of 0 was not 
Rs. 69-0*0 per annum. 0 was liable to pay the oec^ 
amount, The concessions which were given 

under the scheme were only as against the crem 
(decree-holder) but they were of no avail as again* 
plaintiffs who were not patties to tkescheme® . 
debt relief proceedings. 1 **** .. 

Annotation:—(’46-Man.) Contract Act, S. 69, N. 

Cases referred-.— , « 

1. (’18) 45 Cal. 691: 6 A. I. B. 1918 Cal. 446 * 

I. C. 30, Sarafat AH v. Issar Alt. _ /,n^] 

2. {’37) 24 A. I. R. 1937 Nag. 152 : I. L- «■ 1^*' ' 



Prasbad. . d 194S 

4. (’45) I. L. R. (1945) Nag. 247 : 32 A. I. 

Nag. 179, Bhagiratbibai v. Digambar. 

5. (’70) 14 W. R. 458 : 6 Beng. L. R. 633, TtoyltW^ 

Nath Boy v. Easbee Nath Boy. 

V. L. Prabhune —for Applicants. 

H. B. Chandukar —for Non-Applicant. 

Order. — The parties to this 
brothers. They constituted a joint Hindu 
until a few years before the death of their 
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in 1916. Even though a bulk of the joint family 
property was then divided between them, the 
money-lending business and some other immova- 
ble property mostly forming the assets of that 
business was left undivided. This property was 
however partitioned between the brothers as 
per partition deed dated 15-6.1937 (Ex. p. 3 .) At 
this partition the non-applicant, Girdharilal, was 
allotted to his share the entire money-lending 
business and some immovable property, total value 
of the property so allotted was estimated at 
Bs. 2S,388-4-0. As incidental to the money.lending 
business a decree was passed against all the 
brothers in civil Suit no. 94 of I93i and the lia¬ 
bility to satisfy this decree was undertaken ex¬ 
clusively by the non-applicant. 

[ 2 ] The decree-holder in the decree passed in 
Civil Suit No. 94 of 1931 had sued out execution 
against all the brothers on 4-3-1936 and had 
attached property, which at the partition of 1937 
was allotted to the shares of the applicants. The 
non-applicant had undertaken to get this pro¬ 
perty released from attachment by satisfying 
the decree. He did not however satisfy the decree 
and the property of the applicants is still under 
attachment. 

[3] The non-applicant Girdharilal, applied to 
the Relief Court for scaling down the decretal 
debts and for framing a scheme making it pay¬ 
able by instalments. In this case (Revenue Case 
NO. 129 of 1911) a scheme was actually framed 
and the decretal amount which was scaled down 
to Rs. 2069-10-0 was made payable by annual in¬ 
stalments of RS, C9 0 0. 

[ 4 ] As the applicants (the co-judgment-debtors) 
were still liable under the decree and their pro¬ 
perty was under attachment, they too applied 
for the scaling down of the decretal debt and for 
framing a scheme. In Revenue case No. 153 of 
1942 the Relief Court framed the scheme and 
the decretal debt as scaled down was made pay¬ 
able by annual instalment of rs. 220 - 4 - 0 . Under 
the scheme, the applicants were required to pay 
Rs. 220-4-0 as first instalment and they therefore 
sued the non-applicant for recovery of that 
amount. 

[5] The learned Judge of the lower Court dis- 
missed the suit mainly on the ground that the 
applicants were exonerated from their liability 
under the decree, and that no coercive processes 
were taken out by the decree-holder against them 
^d therefore their actions in applying to the 
Debt Relief Court and in paying the instalment 
were voluntary. It is on this ground that the 
learned Judge of the lower Court held that the 
applicants bad no right to claim re-imbursement 
from the non-applicant. It was further held that 
as the liability of the non-applicant under the 
scheme framed in bis case was only to pay 


Rs. 59-0.0 p. a. the applicants were at the most 
liable to pay rs. 59-0-0 and not more. 

[6] In my view the learned Judge entirely 
failed to comprehend correct legal position and 
his judgment is therefore not according to law. 

[ 7 ] The Judge of the lower Court started with 
a fundamental misconception that the applicants 
W'ere completely exonerated from liability. All 
the three jiidgments-debtors wore jointly and 
severally liable to the decree-holder for the 
entire decretal amount and that liability stood 
unaffected by any agreement between the judg- 
ment-debtors inter se. The scheme framed on 
the application of the non-applicant did not 
moreover affect the liability of the other judg- 
meut-debtors and the decree-holder’s right to 
proceed against any one of them and to realize 
the entire decretal amount. Under the Relief Act 
the debtor means only the applicant and not his 
co-debtors. The applicants bad thus a decree 
outstanding against them and a perpetual danger 
of the decree.bolder proceeding to sell their pro- 
petty which was already under attachment. 
They were therefore the persons interested in 
seeing that the decretal debt was satisfied and 
their property was released from attachment. 
They were equally interested in protecting them, 
selves against the execution of the decree against 
them by applying to the Relief Court so that in 
the event of the decree-holder proceeding against 
them they as agriculturists, should have the ad- 
vantage of the scaling down of debts and of the 
payment of decretal debt by instalments. 

[8] In the present case the applicants were 
obliged to take recourse to the Relief Court as a 
result -of failure on the non-applicant’s part to 
satisfy the decree and to have the attached pro¬ 
perty released. But I do not see how any point 
can be gained against the applicants even if the 
application was purely voluntary. Every man 
has a right to act in his own interest and the ap¬ 
plicants were within their rights to do so. It is 
difficult to understand the learned Judge’s view 
that the applicants should have waited till coer- 
sive processes were actually issued against them. 

[9] It is difficult to imagine a stronger case 
for re-imburaement than of the plaintiffs appli- 
cants who as judgment.debtors under an enfor- 
ceable decree were not only interested but were 
also legally liable and compellable to pay. The 
claim for re-imbursement would certainly fall 
within the scope of 8. 69 when by an agreement 
inter se one of the judgment-debtors was liable 
exclusively to satisfy the decree. In 45 Cal. C9l' 
it is held that such a claim would fall both under 
89.69 and 70, Contract Act. 

[10] A person bound by law to pay is always 
a person interested in payment though the con¬ 
verse may not necessarily be true. So a person 
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which bis co-judgment-debtor is ultimately liable 
to pay can surely recover the amount paid by 
him ; vide A. I, R. 1937 Nag. 152.^ It was held in 
I.L. R. (l'.)39) Nag. 246’’' that a person can invoke 
S. C9, Contract Act, if he was interested in mak¬ 
ing the payment notwithstanding that he was 
also legally liable to pay. In i. l.e. ( 1935 ) Nag. 
247* Puranik J. held, and I respectfully agree 
•wilh him. that a person who wants to invoke 
S. 69, Contract Act, need not necessarily be a 
person who is interested according to a judicial 
test; it is sufficient if the payment is made under 
an honest belief that his interest requires that 
the payment should be made. In 14 w. R. 458 ^ 
at pp. 460.4C1 even a debtor who satisfied a 
common liability was held entitled to sue his co¬ 
debtor for re-imbursement even though no suit 
for the realization of the debt was filed by the 
creditor. It is needless to discuss the law any 
|furtber, as in my view, it is beyond doubt that 
jthe applicants had a right to sue the non-appli- 
iCant for recovery of Rs. 220.4-0 which they paid 
towards a decree which the non-applicant had 
undertaken to satisfy. 

[ 11 ] There is equally no force in theobserva- 

tions of tbe lower Court that the liability of the 
non-applicant was limited only to Es. 59.0 0 per 
annum, The non-applicant was liable to pay the 
decretal amount. The concessions which are 
given to him under the scheme are only as 
lagainst the creditor (decree-holder) but they are 
of no avail as against the applicants who are not 
I parties to tbe scheme though they were unneces. 
snrily shown as parties in tbe relief proceedings. 

[ 12 ] The decision of the lower Court is clearly 
wrong and is opposed to law. The applicants’ 
claim should have been decreed. 

[13] The learned counsel for the applicants 
urged that in the event of tbe claim being 
decreed against the non-applicant the amount 
should be made payable by annual instalments 
of Rs. 59.0 0 or by easy instalments. There are 
no bona /ides in the non-applicant’s favour. He 
undertook to satisfy this decree in 1937 and that 
too on consideration received. The applicants 
mads a paymect of rs. 220.4-0 on 14-4-1942, i e 
nearly 5 years ago. The non-applicant has not 
paid a pie to the applicants and has on the other 
hand involved the applicants in a costly litiga¬ 
tion. He had already bad sufficient time to dis¬ 
charge his liability and is not entitled to any 
more concessions. 

[ 14 ] In the result, the revision is allowed and 
the claim of tbe plaintiffs applicants is decreed 
with costs in both the Courts. Counsel’s fee in 
this Court Rs. 30-0-0. 

S C. Bevision allowed. 


I, I. R, 

A. I. R. (35) 1948 Nagpur 392 [C.B. 136.] 
Bose and Sen JJ. 

Ganpatrao Nagoha Gandli^ Insolvent— 
Applicant y. A. V. Zinzatde, Advocate ~ 
— Beceiver — Non-Applicant. 

Civil Revn. No. 615 of 1946, Decided on 22-1-1948, 
from order of Diet. Judge, Nagpur, D/- 21-10-1946. 

(a) Civil P. C. (1908), S. 60(1) {c)-Whether house 
falls wiibin S. 60 (1) (c), is question of fact. 

Tbe question whether tbe bouse falls witbio tbe 
provisions of S. 60 ( 1 ) (c) is really one of fact: 25 A. I. 
E. 1938 Nag. 366, Bef. [Para 8 ] 

Annotation: — (’44-Gom.), Civil P. C., S 3 . 100,101 
N. 36 and 37. 

(b) Civil P. C. (1908), S. 60 (1) (c) _ Protection 
can be waived — Property held did not fall under 
S. 60 (1) (c) and even if it fell, protection was waiv¬ 
ed — Provincial Insolvency Act (1920), S. 28(5), 

Section 60 ( 1 ) (c) does not impose an absolute pro- 
hibilion on sale of property. Tbe protection conferred 
by tbe section is for (be benefit of tbe egilcnltorist 
and can be waived by bim. 

Where a family consisting of father and son vss 
carrying on a money-lending business and both tlie 
father and tbe son were declared insolvents and tbe 
question arose whether the house which was described 
as money-lending shop and in which the famijy were 
allowed to reside, was exempt under S. 60 |l) (c)t 
from sale by the Receiver in insolvency: 

Held that from facts that the insolvents (1) had al¬ 
ready mortgaged it, (2) laid no claim to it at the date 
of the vesting, (3) applied for permission to reside 
either there or elsewhere, (4) allowed tbe Receiver to 
spend money over its repairs and pay the nasol rent 
for 18 years, (5) actually petitioned the Receiver to put 
in fresh tiles and make a good job of the retilIng. w 
omitted to include this item in their petition rebtiDg 
to tbe sir lands for which they claimed exemptiw ke® 
vesting, (7) omitted to claim it in'theanntiloBnl 
ceedings relating to the mortgage upon tbe house and 
permitted the Receiver to spend time, energyand monej 
in reclaiming it for the estate and (8) included to 
‘shop’ in the list of assets, it was evident that they 
could not have regarded (bis as property falling 
S. 60 (1) (c) and so could not themselves have been 
using the house for agricultural purposes as such^ 

Held further that even if it were regarded 
ing Under S. 60 (1) (c), the above facts showed that to 
insolvents had waived tbe protection aflorded to thw 
by the section. The house was regarded by all 1 
as having vested in the Receiver and it was not olaio 
by the insolvent as property which was exempts 25 
I. R. 1938 Nag. 544 and 11 A. I. R. 1924 All. 

(F. B.), Ref. on. 

Annotation :— (’44-Com.), Civil P. C., S. 60 R-1 
& 24. 

(c) Provincial Insolvency Act (1920), 

Receiver to realize property with all conven 

It is the duty of the Receiver to realize the 
of the debtor with all convenient speed. It 
most inconvenient and unjust if neither tbe crefl 
nor tbe Receiver knew for 18 years j- 

insolvent's estate consisted of. These are 
taken up and settled "as speedily B3 H) 

Cases referred:— ' _ jgjg 

1- (’38) I. L. R. (1938) Nag. 461 : 25 A. L 
Nag. 366 : 179 1. C. 688 , Gowardbandas v. Monau- 
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^338 Nag. 644; 

1801. C. 690, Eatndhin v. Sheodutt Rai. 

I- C. 

749 {1 • B.), Mubarak Hussam v. Ahmad, 


X R. Bobde and K. Q. Chendkey-hr Applicant. 

V. Zinaarde (in person) and S. A. Zimarde - 
_ for Non-Applicant. 

iJOse J. — The only question in revision is 
whether the house now in question vested in the 
Eeceiver when either the applicant Ganpatrao or 
his father Nagoba were declared insolvent The 
applicant contends that it did not because it is 
exempt under s. 28 (5), Provincial Insolvency 
Act. read with s. 60 (l) (c). Civil P. C. The 
lower Court bolds it vested* 

[ 2 ] The applicant's father Nigoba wasdeciar 
ed insolvent on 17.4.1926 and the applicant on 

28.8.1927. A number of petitions were presented 

against them. Nagoba admitted acts of insolvency 

but the son contested hence the difference in the 

dates of adjudication. When the petitions were 

made Nagoba and bis son both put in written 

statements on 22.2-1926. Nagoba slated that be 

and his son had, among other things, a money. 

lending shop at Nagpur and asked the Court to 

wake arrangements for the maintenance and 

residence of his family and himself. In the list 

of property he mentioned a shop at Nagpur. The 

applicant said in his statement that the infor. 

mation given by his father in bis statement 

regarding their ancestral property and dues and 

family business was correct, but he contended 

that debts incurred by his father were not bind. 

ing on him and so he should not bo declared 
insolvent. 


(3) The Court passed the following order c 
these applications on 27.4.1926: 

An order for the residence and subsistence a 
lowance of tbe insolvent, bia son Ganpat Rao and tl 
rnembets of their faoiilj has been prayed for. Tl 
family will be allowed to occupy tbe bouse which tbe 
arc ^upying at present, until further orders, but the 
Bball always, whenever necessary, allow the Receivi 
access to their house for seeing and taking possessio 
of the moveables which may be contained therein. Th 
insolvent and his son shall make over every propert 
to the Receiver without the least delay." ' 

[ 4 ] It is evident that the Receiver tbereupo: 
took possession of the bouse because tbe account 
and other documents show that he executed tb 
annual repairs and turned the tiles every yea 
and purchased new tiles. When we say tool 
possession’ we do not mean “occupation" be 
cause of course that remained with Nagoba ant 
bis son m accordance with the Court's order 

took over what is regarded as "posses 

Bion m the eye of tbe law. 

(6] Exhibit N. A, -I are tbe accounts. Tbej 
show repairs and so forth from 28-7 1927 dowr 
^ 7 6.1946, that is to say, for a period of 18 years 
Exhibits N. A. 2 to N. A. 13, N. A. 16 tO N. A. 17 
N. A. 19 to N, A. 40 are receipts stretching 
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tom 1929 to 1945 regarding tbe same matter. 
Exhibits N. A. 4i to N. A, 49 show that the nazul 
rent for the site was pf\id by the Eeceiver from 
1938 to 1945. Then, what is even more import, 
ant, IS that Nagoba himself wrote to the Receiver 
at times and requested him to make proper 
arrangements about turning tbe tiles and putting 
in new ones. His letters are Exs, N. a. m and 
N. A. 18. These are written in the years 1936 and 
1937. It is evident tom these that the Receiver 
did take over this item of property and manage 
it, without objection from either of the insolvents. 
The applicant says he never consented, but the 
point is that he himself admitted in his state, 
ment that his father was tbe manager of the 
family and he never objected even after bis 
father’s death. He permitted the Receiver to 
exerci.'e acts of management and spend money 
over the house. It is true the municipal taxes 
were paid by the insolvents but that does not 
mean much in the face of these other facts be. 
cause, after all, tbe insolvents were residing in 
the bungalow and getting the beneht of munici. 
pal amenities. 

[6] Sixteen and a lialf years after Nagoba's 
insolvency, namely in November 1942, tbe Re. 
ceiver proposed to sell tbe house now in dispute 
and tbe applicant then claimed it was exempt 

being a bouse occupied by an agriculturist, 
namely himself. 

[7] Tbe Insolvency Court rejected this con- 
tentlon on I4.li.i942 and so did the District 
Judge on appeal. A second appeal followed and 
this Court remanded tbe case on 10 . 11 . 1944 , 
After remand both the lower Courts have again 
found against the insolvent. Hence this revision. 

[8l Now the question whether the bouse falls 
within the provisions of s. 60 (i) (cj is really one' 
of fact in this case. There is no longer any difti. 
culty about the law. That was settled in l. l. k. 
(1938) Nag. 461.* 

[9] We agree with tbe learned counsel for the 
receiver that the crucial date is tbe date of the 
adjudication. That is the date on which the pro. 
party either vests or does not vest in the receiver, 
and once it has vested no subsequent conduct of 
the insolvent can alter this fact. We also follow, 
and uphold tbe decision in 1938 N.L.J. 445^ given! 
by one of us (Bose J.) to the effect that the' 
protection conferred by s. 60 (i) (c) is for the 
benefit of the agriculturist and can be waived by| 
him. It was also held in that case, following the 
Allahabad Full Bench in 46 all. 489 ® and de- 
cisions in Bombay, Calcutta and Patna, that 
when an agriculturist mortgages a bouse which 
would otherwise be protected by s. 60 (i) (c) the 

sold in execution. Tbe Calcutta 
and Patna view was also adopted to tbe effect 
that when an agriculturist mortgages such a 
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bouse he must be taken to have waived the pri¬ 
vilege. It is to be observed that the section does 
not impose an absolute prohibition on sale but 
merely states that the property shall not be 
liable to such attachment and sale. 

[ 10 ] The relevance of these decisions here is 
that this house was mortgaged by the insolvents 
and was under mortgage at the dates of both 
adjudications. The Keceiver instituted proceed*- 
ings to have the mortgage annulled and after 
protracted proceedings succeeded. The fact 
of mortgage in itself indicated that the pri- 
vilege bad been waived and as the mortgage was 
still in being at the dates of adjudications the 
property vested in the Receiver. But that apart, 
neither the insolvents, nor the mortgagees appear 
to have raised the objection that the property 
did not vest in the Receiver. On the contrary 
the insolvents lay by and permitted the receiver 
to proceed and ultimately to succeed. As against 
this is the fact that the insolvents did object to 
the Receiver taking over the sir land which the 
insolvents claimed became their own proprietary 
occupancy holding by reason of the vesting. 

[11] All this reasoning would apply even if 
there was no doubt about the applicability of 
S. CO (l) (c) on the merits — that is to say even 
if it were beyond dispute that the bouse was 
occupied by an agriculturist as such. But on 
the facts there is considerable doubt. 

[ 12 ] The family was a money-lending family 
and though it had some agricultural land the 
bull: of it was let out. The home cultivation did 
not require more than 8 pairs of bullocks. The 
original estate consisted of 120 acres at Paun- 
gaon, about 6 to 6 miles outeide Nagpur, and 
some 188 acres at Pullar and Sheloti which are 
some distance from Nagpur. On 20-3-1925 they 
purchased the village of Bharatwada for rupees 
65,000. This was less than four months from 
the date when the creditors petitioned for their 
insolvency. (The petition was presented on 
12.0 1925). Within 3 months, namely on 12 . 6 . 1925 , 
they mortgaged this village and practically all 
their transferable property for a lac of rupees. 
Of that, this village formed the principal item. 
This was the mortgage which was later annulled. 

Cl3] It can be conceded that after the insol- 
vency the insolvents were agriculturists because 
the fields were all they had left. Everything else 
vested in the Receiver. But on the date of the 
petition it is doubtful whether it could be said 
that they occupied the house in dispute, which 
they themselves styled as a money-lending shop, 
for agricultural purposes as such. Whether they 
did so or not was a matter which they them¬ 
selves knew best. If then they (i) bad already 
mortgaged it, ( 2 ) laid no claim to it at the date 
of the vesting, (3) applied for permission to reside 


either there or elsewhere, (4) allowed the Eecfliver: 
to spend money over its repairs and pay tha 
nazul rent for 18 years, (6) actually petitioned 
the Receiver to put in fresh tiles and make a 
good job of the retiling, (6) omitted to include 
this item in their petition relating to the ali 
lands for which they claimed exemption, (?) 
omitted to claim it in the annulment proceedings 
relating to the mortgage and permitted the Re¬ 
ceiver to spend time, energy and money in re¬ 
claiming it for the estate and (8) included the 
‘shop’ in the list of assets, it is evident that they 
could not have regarded this as property falling 
under s. 60 (i) (c) and so could not themselTes 
have been using the bouse for agricultural pur¬ 
poses as such. 

[14] There is still another consideration which 
weighs with us. Section 59, Insolvency Act, pre¬ 
scribes that 

“the receiver, shall, with all convenient speed, realto 
the property of the debtor.” 

Ghosh quotes Ringwood in bis Provincial In¬ 
solvency Act, Edn. 11, p. 625 and points ont N 
it is the receiver’s duty to take over all the 
bankrupt’s property “as soon as ptJssible." So 
also in Halabury’s Laws of England (Hailsham 
Edition) p. 250, para. 324, Edn, 2 it is said that: 

"It is the duty of the trustee as soon fls possiw 
to take possession of the deeds etc.” 
and at p. 388, para. 524 (Realisation of 

"The estate must be realised as speedily as 
and if possible distributed when realised in a «og 
dividend.” . 

As we have shown, this urgency is also 
in the Provincial Insolvency Act. It 
most inconvenient and unjust if neither the cre¬ 
ditors nor the receiver knew for 18 years fixec y 
what the insolvent’s estate consisted of. 
are matters to be taken up and . 

speedily as possible.” We have no 
this house was regarded by all 
having vested in the Receiver and that » 
not claimed by the insolvent as u- 

was exempt. The “shop” which 
Nagoba himself was situate in this 
no attempt was made to separate the " 
from the rest of the premises. ^ 

[15] For all these reasons we coDptm 
decision of the lower Court and -bold tha ^ 
house was not occupied by an 

such and that it was not necessary for me e I 

ment of the agricultural portion of the inso v 
original estate. The application fails and 
missed with costs. Counsel’s fee Bs. IW* 

r.G.d. Eevision dismis<^ 
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Padhte j. 


appeal as presented on 1.1M946 was well within 
limitation. 


N. S. Sadas — Appellant v. Banwarilal 
Shankarlal-^BespmdeJit. 

Second Appeal No. 162 of 1947. Decided on 11.4-1947 
Irom appellate decree of 3rd Addl Dist. Judge, Nagpur. 
DMO-2.1947. ‘ 


Limitation Act (1908). S. 12 {1)-Time requisite 
lor obtaining copies—Application for copies defec¬ 
tive in information — Information subsequently 
supplied—Time from date of application to date of 

supplying information, when can be excluded_ 

Nagpur High Court Rules, R. 532. 


No time could be excluded as time requisite for 
obtaining copies if that time was lost on account of the 
mistake on the part of the applicant but this cannot bo 
^id when with reasonable diligence on the part of the 
Copying Department which under the High Court Rules 
It 13 expected to exercise, the delay could have been 
avoided. In such cases final cause for the delay is non- 
exet^se of reasonable diligence on the part of the Copy¬ 
ing Department, and for that reason therefore time 
wasted on that account should be excluded under S. 12 
U)i Limitfttion Aot* This is the object of the amended 
B. 532 of the Nagpur High Court Rules, and particular- 
ly toe distinction that is made therein between the 
mistakes which could be discovered immediately and 
those which could not be discovered immediately. 

[ Para 0] 

On 7.8 1946. the appellant applied for certified copies 
of the judgment and decree with the intention of filing 
an appeal. The appellant was told toappearon 15-8-1946 
but he actually appeared on 16-8-1946. On this date he 
was told that the information supplied by him in theappli- 
cation was insufficient and be supplied the information 
irornediately. The original omission on the part of the 
applicant was material in that the number of the case 
and the date of disposal wero not given. The question 
was whether the period between August 7 and August 15 
could be excluded as time requisite for obtaining 
copies: ° 


Beld that the case was one where in spite of the 
omission on the part of the applicant for copies, the 
mistake could have been discovered by Copying Depart¬ 
ment immediately on presentation of the application 
and could have been set right by bringing it to the 
notice of the applicant. Hence the time from the 7th 
August to 15th August was the time requisite for 
obtainiDg the copies and should be excluded from com- 
putalion of limitation under S. 12 jl), Limitation Act. 


. , [Paras 

Annotation:_('42 Com.) Lim. Act, S. 12 N.12. 
Case referred'.— 

A. I. R. 1938 

287 : 177 I. C. 538, Mt. Hira Bai v. Indrabah 
oiagb. 


S, P. Kolval-tot Appellant. 
li. 8. Dabir —lor Respondent. 


Judgment.—The only question which at this 
stage is to be considered is whether the appeal 

presented in the Court of Mr. 
8.0. Rai, 8rd Additional District Judge, Nagpur, 
on 1-11.1946 was within limitation. 

[2] This is to be considered independently of 
8. 6, Limitation Act, as the learned counsel for 
the appellant made it quite clear that be was 
not relying on that section and was not praying 
for extension of time, as according to him, bis 


[3] The judgment and decree appealed against 
in the lower appellate Court was dated 25-7. 1946 . 
On 7-9.1946 the apj ellant through his counsel’s 
clerk applied for certihed copies of the judgment 
and decree obviously with the intention of Sling 
an appeal. The apjiellant was told to appear ou 
15.8.194G but he actually appeared on I6.fi.i046. 
On this date he was told that the information 
supplied by him in the application wasinsullicient 
and he supplied the information immediately. 
After a few days with which we arc not concern¬ 
ed, the appellant was told to appear on 14 .lo- 
1946 for receiving the copies. He however actual¬ 
ly appeared on 16.10.194G and the copies were 
delivered to him. As already stated above, these 
copies were utilised for filing an appeal in the 
lower appellate Court on 1 . 11 - 1946 . It may be 
mentioned here that the decree was actually 
signed on 27-7-1946, though according to 0 . 20, 
R. 7. Civil P. C. the decree shall bear date the 
day on which the judgment was pronounced. The 
difference between the date of the judgment and 
the date of the decree is inconsequential in the 
present case. 

[ 4 ] According to the appellant, the time re- 
quisite for obtaining certified copies under s. 12 
(l), Limitation Act, was 69 days and bo filed the 
appeal on the 99th day that means on the last, 
i. e., the 30th day, and bis appeal was within 
limitation. Of course, this is based on the 
assumption that the entire period from 7-S.1946 
to 14.10.1946, both days inclusive, is time re. 
quisite for obtaining certified copies. It is not 
disputed by the appellant that the application 
filed by him through the clerk of his counsel Mr. 
Sathe was incomplete inasmuch as it did not 
give the case number and the date of disposal of 
the civil suit. Undoubtedly these were material 
particulars to be given in an application as in 
the absence of these details the record could not 
be traced. It is however contended that this 
mistake was one which could have been discover, 
ed by the Copying Department immediately the 
application was presented, and it was the duty 
of the Copying Department to bring that mistake 
to the notice of the appellant so that he could 
have supplied that information as be actually 
did on l6-8-l9i6 immediately it was brought to 
bis notice. It was contended that the omission to 
give the number of the suit and the date of dis- 
posal were purely accidental and that the appel- 
lant could not be penalized for such accidental 
omission on the part of bis counsel's clerk, be 
having done everything in bis power to obtain the 
copies with a view to file an appeal. I have 
already stated above that I am not considering 
the application under s. 5, Limitation Act, and 
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the only question tvitb which 1 am concerned 
here is whether the period from 7-8-1946 to 15-8- 
1940 should be taken as time requisite for obtai¬ 
ning certified copies and that because a certain 
omission which could have been discovered and 
brought to the notice of tbe appellant immediate¬ 
ly was not discovered by the Copying Depart' 
ment and consequently the copying work could 
not be started till that information was supplied 
on 16-8-1946. 

[5] In I. L. R. 1940 Nag, 312^ which was decid- 
ed on the strength of the old rules, as they then 
existed, it was laid down that time during which 
copying is stopped for want of funds due to 
miscalculation in tbe office and not to absence 
of bona fides and where there is no delay in 
supplying tbe extra charges when demanded 
should be excluded under s, 12, Limitation Act, 
as time requisite to obtain a copy of a decree. 
The principle underlying this decision is that 
where the delay is due to the Copying Depart- 
ment that time should be excluded as time 
requisite for obtaining copies under S. 12 U), 
Limitation Act, but it is not so when the delay is 
due to tbe negligence of the appellant. This case 
however does not consider the position which 
may arise and which did arise in tbe present 
case, where the delay was due to something 
which the appellant failed to do but which could 
have keen avoided if the Copying Department 
had done what it was expected to do. 

[6] The rules on the subject of grant of certi- 
fied copies have undergone a radical change and 
they have in fact been amended from time to 
time. Under the rules as they existed under 
notification No. 1989 1 206-V, dated 30th October 
1924, R. 25 stood as under: 

“On rrcciving an application presented by band the 
Head Copyist shall forthwith fix and intimate to the 
applicant a date within seven working days of tbe 
presentation on which be should attend to ascertain 
whether the copy is ready or whether any further ad¬ 
vance was required.’’ 

The rule as it stood did not impose upon the 
Copying Department any duly to check the 
application for copies immediately to find out if 
there were any omission and to get them correc- 
ted by tbe applicant for copies. Of course, there 
were other rules according to which where such 
omissions were detected in due course, the infor¬ 
mation was given to the applicant personally or 
through post and the information required were 
supplied. According to E. 532, framed and publi¬ 
shed under notification No. 7781, dated 13th 
December 1937, the position is somewhat diffe¬ 
rent. That rule runs thus: 

“Under no circumstances shall a copy be carried be¬ 
yond the number of sheets for which charges of copy¬ 
ing have been deposited. Whenever copying cannot be 
taken in band for want of funds or correct informa¬ 
tion, the bead copyist shall report tbe matter to tbe 


Clerk of Court and shall also inform the applicant 
when be attends, or send an intimation by a service ' 
postcard to the applicant who has asked for tbe copy 
to be supplied by post.” 

This rule was however later on substituted by 
tbe new Rule No. 532 which is in fact material for 
the purpose of this appeal. The relevant portion 
of that rule runs thus: 

“When an application is made by post and it is dis¬ 
covered that copying cannot be taken in band for 
want of funds or correct information, a notice aball 
bo posted to the applicant on tbe day tbe defect is die* 
covered, with a direction to send tbe money or the 
information. 

When tbe defect mentioned in sub*r. (2) above is 
discovered in an application presented in person, tbe 
applicant shall be informed veibally at once if it is 
discovered on presentation, and if after presentation, 
then on tbe next >day fixed for him to appear. U be 
does not appear on the day fixed, notice shall be posted 
to him that day to the address, if any, given'under 
R. 520.” 


Sub-rule (3) of this rule therefore contempla¬ 
tes two kinds of defects, (i) that which could be 
discovered immediately on the presentation of 
the application itself and (ii) that which could 
not be discovered then but could be discovered 
later on. In respect of the first kind of defect, 
the rule lays down that the copying department 
should inform verbally the applicant of the 
defect and get it corrected then and there. In 
respect of the defects which are discovered subse¬ 
quently tho applicant should be informed of the 
same on the date fixed for his appearance, or if 
he does not appear on thai date, tbe notice 
should be posted to him to the address giveQ 
under R. 520. 


[6] The important question that arises i9 
whether the defect is of the former class namely 
one which could be discovered immediately od 
presentation of the application and if this mis¬ 
take was still not discovered by the CopymS 
Department and was not brought to the notice 
of the applicant immediately, whether the days 
between the date of the presentation of the 
application and the date on which the defect 
was shown to the applicant at a later stage 
should be excluded as days requisite for 
ing copies. Here it cannot be disputed that 16 
original omission was on the part of the appn* 
cant in so far as be did not give some particu¬ 
lars, i. e. the case .number and the date o 
disposal. This was however a defect which com 
be discovered immediately on presentation of 
application if the officer receiving the apph^*' 
tioD only looked into tbe application. If ® 
the rule he is expected to look into the ’ 
tion and to discover such defects as could 
discovered immediately, it was a failure on 
part not to discover that mistake and to bring 
to the notice of the applicant. If b®” “W 
his part, as he was expected to do under 
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amended rule, no time oould have been lost and 
the applioation would have been perfectly in 
order from the very time of its presentation. 

• [7l The sole question therefore is whether it 
is the duty of the officer receiving the application 
to go through it immediately on receipt and to 
find out whether necessary particulars are given 
in that application. It is true that all mistakes 
would not be detected by him immediately, for 
instance, if a wrong number of a case is given 
or a wrong date of disposal is given or a wrong 
name of the Court is given, and those mistakes 
would come to light only after a report from the 
record room. But there are however certain 
mistakes which are on the face of the application 
detected immediately, for instance, the one in 
the present case or supposing rather than giving 
1946 as the date of disposal the applicant were to 
write in the application 1956, surely the officer 
would at once detect the mistake on going 
through the application and get it corrected. 
The present case, therefore, is a case in my 
view, where in spite of the omission on the part 
of the applicant for copies the mistake could 
have been discovered by the Copying Depart* 
ment immediately on presentation of the appli¬ 
cation and could have been set right by bringing 
it to the notice of the applicant. 

[8] Ben J. in wise. Second Appeal No. 90 of 
1943 decided on 29th November 1944, pointed out 
that I. L. R. (1940) Nag. 312,^ was a decision 
based on the old table. It is on account of that 
decision changes have been effected in the new 
table and there are new number of columns. 
The learned Judge thereafter referred also to the 
amended rule already stated above and observed, 
and with those observations I fully associate 
myself, that the former rules cast the almost 
impossible burden on the applicant and did not 
throw any responsibility on the office. This was 
changed by reason of the decision in I. L. R. 
(1940) Nag. 812.^ 

[9] In my view, no time could be excluded as 
time requisite for obtaining copies if that time 
was lost on account of the mistake on the part 
of the applicant, but this cannot be said when 
with reasonable diligence on the part of the 
Copying Department which under the rules it is 
expected to exercise, that delay could have been 
avoided. In such cases final cause for tbe delay 

non-exercise of reasonable diligence on tbe 
pert of tbe Copying Department, and for that 
naeon therefore time wasted on that account 
Bhould be excluded under s. 13 (l), Limitation 
This is bow I understand the object of tbe 
emended rule and particularly tbe distinction 
that is made therein between the mistakes which 
be discovered immediately and those 
which could not be discovered immediately. It 


is in this light that I hold that the time froiui 
7th August 1946 to 15th August 1946 is the time' 
requisite for obtaining tbe copies and should bel 
excluded from computation of limitation under! 
S. 12 ( 1 ), Limitation Act. 

[lOj In conclusion I set aside the order of 
the lower appellate Court dismissing the appeal 
as barred by time and remand the case to the 
lower Court for being heard and disposed of on 
merits. Costs would abide the result. 

S.C. Appeal allotved. 


. A. I. R. (35) 1948 Nagpur 397 [C. N. 137.] 

Bose J. 

Bhalchandra Trimbak Deshpande—Defen- 
dant — Appellant v. Dattatraya Jaikriskna 
Deshpande—Plaintiff —Respondent. 

Second Appeal No. 693 of 1943, Decided on 23-12. 
1947, from appellate decree of Dist. Judge, Amraoti. 
D/- 26-7-1943. 

Limitation Act (1908), Arts. 62.120 and 131— 
Applicability —Suit for recovery of plaintiff’s share 
of lawajama — No dispute as to plaintiffs right to 
share but only with regard to amount payable to 
him—Article 62 or Art. 120 applies and not Art. 131. 

The plaiotifi brought a suit for recovery of his share 
of lawajama which tbe defendant had received each 
year from Government for and on behalf of himself and 
other sharers in tbe grant. The plaintiffa’ right to share 
or the extent thereof was not denied but the extent of 
tbe amount payable to plaintiS was dieputed. 

Eeld (hat the suit mustbe regarded as one for money 
bad and received to the plaintiffs use to the extent ot 
tbe plaintiff’s share and therefore it wae governed by 
Art. 62 or Art. 120 and not by Art. 131: Case law 
referred. (Paras 3, 5] 

Annotation:— {’42-Com.) Lim. Act, Art. 62 K. 9; 
Art. 120 N. 14; Art. 131 N. 3. 

Cases referred'.— 

1. (’28) 11 N.L. J. 62 : 109 I. C. 85, Nazarali v. Akaji. 

2. (’15) 38 Mad. 916 : 1 A I.R. 1914 Mad. 377: 23 LC. 
806 (F. B.), Zamorin of Calicut v. Acbutba Menon. 

3. (’31) 55 Bom. 193 : 18 A.I.R. 1931 Bom. 189 : 131 
I. C. 465, Janardan Trimbak v. Dinkar Hari. 

4. (’37) I. L. R. (1937) All. 140 : 24 A. I. R. 1937 All. 
57 :166 I. C. 823, Hidayat Ullab v. Gokul Cband. 

5. (’26) 5 Pat. 249 : 13 A.I.R. 1926 Pat. 205 : 941. C. 
826, Baidyanatbjiu v. Hac Dutt Tewari. 

6 . (’12) 34 All. 246 : 14 I. G. 505, Lacbmi Naraln v. 

Turab-uo-nissa. - 

V, L. Prahhune—ioT Appellant. 

P. R. Padhye—iot Respondent. 

Judgment.— Limitation is the only question 
involved in the appeal. 

[2] The suit is for arrears of lawajama pay. 
ablo to tbe plaintiff by the defendant. Tbe 
plaintiff’s right to his share is not denied nor is 
tbe extent of bis share in question. The plaint 
itself makee that plain. What the plaintiff says 
is that the amount due on tbe basis of these 
facts is a certain figure. Tbe defendant says that 
it is considerably less because the defendant 
is entitled to certain deductions. 

[8] Both the lower Courts have applied Art. 
181 , Limitation Act, and have held the whole of 
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the claim to be within time. This, in my opinion, 
lis wrong. I consider that either Art. 62, or Art. 
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wabiwatdars (execotors) and the testator’s son can bring 
a suit for partition in respect of that estate : 20 Mad. 
467 and 33 Cal. 657, Bef. [Para 4] 


il5>0 will apply but not Art. 131. 

[ 4 ] Article 131 applies when the suit is to 
enforce a right. Here the right is not denied but 
only the extent of the amount payable under 
that right. It is similar to a suit by a cosharer 
against the lambardar when there is no dispute 
about the right or the extent of the share but 
only as regards the amount payable because of 
deductions which are claimed by one side and 
denied by the other. 

I 5 ] The defendant received a certain sum of 
money each year from Government for and on 
behalf of himself and the other sharers in the 
grant. That accordingly is money had and re¬ 
ceived to the plaintiff’s use to the extent of the 
plaintiff's share and either Art. G2 or Art. 120 
will apply. 

[6] in 11 N.L,J.G2’ on which the lower Courts 
have relied the right was denied and not mere¬ 
ly the amount payable. That case is therefore 
not in point. As regards the Madras Full Bench 
in 3S Mad. 916' I prefer the opinion of Tyabji J. 
in his referring order to that of the Full Bench 
and Ayling J. to the extent that Art. 131 is in¬ 
appropriate. The view of the Full Bench has not 
been accepted in other High Courts and Bombay, 
Allahabad and Patna apply Art. 62 : see 55 Bom. 
193;® I.L.R. (1937) ALL, 140'‘ at p. 146; 5 Pat. 249'* 
and 34 ALL. 246.*^ 

[ 7 ] I need not decide here whether Art. 120 
applies or Art. 62, because the appellant has con. 
fined his claim in appeal to Rs. 458-8-0 and 
whichever Article applies the reduction in the 
decree will be covered by that figure. 

[8] The appeal is allowed with costs in this 
Court -and in the lower appellate Court. The 
decrees of the lower Courts are modified by re- 
ducing the claim dismissed by Rs. 468-8.0. The 
plaintiff will get proportionate costs in the first 
Court. 

Appeal allowed. 
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Pollock and Shevde JJ. 

Govindram Sardattarai — Defendant — 
Appellant v. Sheoprasad Sagarmal — Plain¬ 
tiff _ Respondent. 

First Appeal No. 92 of 1942. Decided on 28-8-1947, 
from decree of Additional District Judge, Wardba, 
D/- 23.9*1942. 

(a) Will — Testator appointing wahiwatdars to 
protect property during his son’s minority and not 
directing them to perform specifically duties of 
executor — Estate does not vest in wahiwatdars. 

TVhere a twtator has appointed certain persona as 
wabiwatdatB to protect his estate during the minority 
of bis son and has not directed them to perform speci¬ 
fically the duties of an execotor or to administer the 
estate, the estate cannot be said to have vest .d in the 


(b) Hindu law — Adoption — Formal act of 
taVing in adoption can be delegated by adoptive 
father. 

If the adoptive father has reached the decision to 
adopt and the contract of gift and acceptance is con- 
eluded between the principals competent to give and 
take, then the adoptive father, if unable through illness 
or otherwise to perform the formal act of taking in 
adoption, can delegate the performance of that act to a 
suitable person such as his wife. [Para 5] 

(c) Hindu law — Adoption — Custom — Agar* 
wals from Marwad — Widow can adopt without 
husband's permission — She can adopt her 
husband’s younger brother. 

Among Agarwals from Marwad there is a custom 
which permits a widow to adopt without her husband’s 
permission. There is also a custom among them which 
permits a widow to adopt her husband's younger 
brother. There is nothing unreasonable in such a 
custom particularly amongst a caste such as Agarwals 
from Marwad, that regards adoption as a purely seculM 
aOair. 6, 7,8} 

Crtses referred. I— 

1. ('97) 20 Mad. 467, Sesbamma v. Cbennappa. 

2. {'06) 33 Cal. 657, Gopal Dass v. Budree Dass. 

3. (’34) 30 N. L. R. 62 : 21 A. I. R. 1934 Nag. 11150 
I. C. 1007, Mt. Chunnibai v. Girdhari Lai. 

4. (’25) 21 N. L. R. 50 : 12 A. I. B. 1925 P. C. 118:52 
Cal. 482 : 52 I. A. 231 i 87 L C. 357 (P. C.), Dhaorai 

V. Sonibai. , m • «i ® 

5. (’73} 10 Bom. H. C. R. 241, Bhagwandas Tejmal v. 

1 All. 688: 5 I. A. 87: 3 Sat. 807: 3 Bather. 

529 (P. C.), Sheo Singh Rai v. Dakbo. . 

7 (^5) 49 Bom. 12 A. I. E. 1925 Bo». 893 - 89 . 
I. C. 197, Shripad Dattatraya v. Vithal Vasudeosh . 

D. T. Uangalmurti, E. A. Matide 
U.E. Bohde. U. D. EhandeUr and 

Judgment. - The I'i 

vindtam and hia uncle Bisaeaarlal form ,. 
time a joint Hindu family owning a conaideraO 
estate. They separated in estate m 19^. 
between 2nd July and 23rd September m ^ 
year much of the joint property wa 
between them, though some was lei 
vided for the time being. On 20 th 
Bisseaarlal adopted as a son ^ ^ 

aou of hfe first cousin Sugarmsl. On 28* ^ 

her 1923, Bbriram died, to her 

1924 his widow Badamibai adop 
husband as a son the plaintiff-respon 

prasad, who also is the i:-- father 

and the younger brother ® ^ hen the 
Shriram. On 23rd September 1934, 

partitioning of the estate jnaldng 

made a will (Ex. P-831) m ^ lifetiin& 

some provision for Badamibai oheoptasad- 

be left the residue of hia estate 

Bissesarlsl died on 28 rd octowt ' u^ty ^ 
facts are admitted, except that the Talicii*y 

the two adoptions is demed. 


19W Govindbam 

[8] On 16 tb September 1937, Sheopraead, then a 
minor, represented by bia adoptive mother 
Badamibai as bis neit friend, brought the present 
suit for partition and possession of a half share in 
the property that remained undivided at the parti¬ 
tion between Qovindram and Bissesarlal in 1934 . 
In 1940, after Sheoprasad had come of age, he was 
shown as a major, and his next friend, Badami- 
hai was struck off. Sheoprasad based his claim 
to Bissesarlal’s estate on the will (Ex,p.33l) 
if the adoptions were held invalid, or as the 
surviving coparcener if they were held valid. 
That claim succeeded in the lower Court, and 
against that decision Govindram has preferred 
this appeal. 

[3] It is admitted in this Court that if the 
adoptions are held invalid the plaintiff is entitl¬ 
ed to the estate of Bissessarlal under the will 
(Ex. p.331), but it is contended that by that will 
the estate vested in the executors, who have not 
yet applied for probate, and that therefore 
Sheoprasad is not competent to bring this suit. 
The will contains the following directions : 

“Sheoprasad is a minor. Until be attains majority, 
he should be brought up by his adoptive mother Mt. 
Badami Bai. But she being a lady, the property, deal* 
ings and shop cannot be managed by her well. I am, 
therefore, appointing my next heirs mentioned below to 
act as wahiwaldars (executors) until Sheoprasad attains 
majority." 

and then follow five names. The will goes on: 

'"The wodiu!a^dar«(exccutors) mentioned above should 
fflanage the property on my death." 

[ 4 ] It appears to us that in this case, as in 
20 Mad. 467^ and 33 Cal. 657,^ the persons des- 
ctibed as wahiwatdars or executors were not 
directed to perform specifically the duties of an 
executor or to administer the estate but were 
appointed to protect the property during Sheo- 
Prasad's minority, and that therefore the estate 
^id not^ vest in them, and that it is open 
to Sheoprasad to bring this suit. If the two 
adoptions therefore are held invalid Sheoprasad 
is entitled to succeed on the strength of the 
will. 

[fi] It is not now disputed that Bissessarlal 
arranged with his cousin Sagarmal that be 
(Bissessarlal) should adopt Sagarmal’s son Sbri- 
ram as a son at Bilaspur, where a family wedd- 
ing was to take place. Bissessarlars branch of 
the family lives in Wardha, while Sagarmal’s 
branch lives in Bilaspur. Bissessarlal, however, 
owing to illness was unable to go to Bilaspur 
Md be directed his wife Tulsabai to take Sbri. 
ram in adoption on bis behalf. This is not now 
disputed. It is, however, contended that during 
Bisseesarlal’s lifetime no one except Bissessarlal 
. Maid perform the actual ceremony of taking in 
adoption. The question whether the performance 
0 ^ the formal act of physical delivery may be 
oolegated by the natural parents was considered 
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at length by the Judicial Commissioner's Court 
in 80 N. L. B. 62,® and the conclusion reached 
was that the performance of the formal act of 
physical delivery may be delegated by his parents 
to suitable persons, but not the power or decision 
to give away the boy in adoption. With that 
decision we respectfully agree, and we can see 
no reason why similarly the formal act of taking 
in adoption should not be delegated to a suitable 
person by the adoptive father after he has reached 
the decision to adopt. As Sir Hari Singh Gour 
puts it in his Hindu Code, quoted at p. G9 of the 
above case : 

“...If the contract of gift and acceptance is conclud* 
ed between the principals competent to give and take, 
and cither of them is through illness orotLerwiseunablc 
to perform the only indispensable ceremony of corporal 
giving and taking or of the Datta Homa, if necessary, 
its performance may be delegated to be performed by 
the wife, or another son on the part of the giver and 
any relation, such as the uncle of the receiver." 

In our opinion, therefore, Shriram was validly 
adopted as a son of Bissessarlal in 1910. 

[cl The validity of the adoption of Sheoprasad 
in 1924 is challenged on two grounds, (I) that 
Badamibai bad no authority from her husband 
to adopt, and (2) that she could not validly adopt 
her husband’s younger brother. The family, 
which is a family of Agarwals from Marwad, is 
governed by the Benares School of Hindu Law 
modified, according to the plaintiff’s pleadings, 
by certain customs recognized and followed 
amongst Agarwals in Lacbmangarh State in 
Marwad, and there is a considerable body of 
evidence to show that amongst them a widow 
can adopt a son without her husband's permis¬ 
sion and that it is permissible to adopt a bus. 
band’s younger brother. On the question whether 
Badamibai had authority from her husband 
to adopt Sheoprasad, there is the evidence of 
Badamibai berself (p. w. 19} and the family cook, 
Narsingh Bas (p. w. 10 ), who are corroborated 
to a certain extent by Zabarmal (P. W.16), Sagar 
mal’s wife Jadaobai (p. w. 27) and Sagarmal’a 
brother Gurumukhrai (p. W. 33). There was 
never any protest against the adoption, and on 
the death of Bissessarlal the defendant Govind¬ 
ram made a present to the plaintiff Sheoprasad. 
Govindram did not oppose Sbeoprasad’s appli¬ 
cation to have bis name mutated in certain 
property and to obtain a succession certificate 
to recover certain debts after the death of 
Bissessarlal. In the will Bissessarlal described 
Sheoprasad as bis adoptive grandson. We agree 
with the lower Court that in these circumstances 
there is no adequate reason for disbelieving the 
evidence of Badamibai and Narsingbdas that 
Badamibai had her husband’s permission to adopt 
Sheoprasad. 

[ 7 ] Id support of the plaintiff's contention 
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that no authority is required, there is the evi. 
deace of Hariram (p. W. i), who quoted an inst- 
anco of such an adoption in 1923 in his own 
family, Hanumanbux (P. W. S), Nagarmal (p. 
w. 12). Jamanlal (P. W. 17), Gowardbandas (P. 
\v. 20), Hariram (r. w. 22), Sbriniwas (P. W. 23) 
a pundit of Lacbmangarh. Sheokarandas (P. 
w. 25), Kanhaiyalal (p. w. 26). Govindram (p. 
w. 31 ), and Rameaharlal (p. w. 3l). There is 
practically r.o rekiittinq evidence. In 21 N. L. R. 
50^ their Lordships of the Judicial Committee 
re.affirmed their previous statement in 10 Bom. 
n. c. R. 241^ that Agarwals generally adhere to 
Jainism and do not believe that a son, either by 
birth or adoption, confers spiritual benefit on the 
father, and that there appears to be no difference 
in the rules relating to adoption between the 
various sub sects of Agarwalas. In l ALL. 68S® 
they held that in Delhi and other towns in the 
North-Western Provinces among the sect of 
Jains known Saraogi Agarwalas a sonless widow 
has a right to adopt without permission from 
her husband or consent of bis kinsmen. Lala 
Ohiranjilal Agarwal in an article entitled. ‘Adop¬ 
tion among Marwari Agarwals’, which appears 
at p. 80 of the journal in a. I. R. 1937 Journal 
has considered this question, and come to the 
conclusion that amongst Agarwals and other trad, 
ing Vaisbnawa communities adoption is a purely 
secular affair, that no ceremony is necessary 
except the tying of a turban on the head of the 
adoptee, that there is no effective difference 
between Vaisbnawas and Jains, that a widow 
of a separated brother can make a valid adop¬ 
tion without any authority from her husband or 
his kinsmen, and that a brother can he validly ad. 
opted. He states in conclusion ; 

“In E&jputana and among Agarwals who have 
migrated and are residing outside, the custom ia so 
common that it has never been challenged.” 

We agree with tbs lower Court that a custom 
that permits a widow amongst these Agarwals 
to adopt without her husband’s permission has 
^been proved. 

[8] Assuming that under the ordinary Hindu 
law, it is not permissible for a widow to adopt 
her husband’s younger brother, though a eon- 
trary view has been taken in 49 Bom. 615,^ 
there is ample evidence in this case to show 
that such a custom exists amongst these Agar- 
wals. Evidence has been given of a large num. 
ber of examples, and though the evidence of 
some of these examples is somewhat slender 
others have been clearly established. Hariram 
(p. W. 1) says that he was adopted by the widow 
of bis elder brother, and we see no reason to 
doubt this statement. Two examples have been 
given in the family of the parties to this suit. 
Harnaiayan, the uncls of Bissesarlal and Saga. 
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rmal, bad Jankilal and Jorimal amongst other 
sons, and after the death of Jankilal bis widow 
adopted Jorimal. On this point we have the 
evidence of Ghisulal (p. W. 3), Hariram (p. 
w. 22) and Gurumukhrai (p. w. 33). The other 
example in this family is the defendant’s own 
sister Laxmibai, who adopted her husband’s 
younger brother Bajrang. On this point we have 
theevidenceofRukhmanandfP.W. 2) andGovind. 
ram {p.W. 31). The defendant Govindram (d.w. l) 
himself professes ignorance of whom bis sister 
bad adopted. We have therefore no hesitation in 
accepting this story that she adopted her bus- 
band’s younger brother. Another example was 
given by Ghisulal (p. W. 3), who attended the 
adoption by Laduram’s widow Cbandribai of 
her husband's younger brother Cbhotelal; this 
was corroborated by Gowardbandas (P. W. 20 ), 
uncle of Cbandribai. Kisanlal (?. W. 7) said that 
his uncle’s widow Sukhdeobai adopted ber 
husband’s younger brother Bhuramal, though 
this is perhaps not clearly established. Sbriniwas 
(P. w. 23), a pundit from Lachmangarb, quoted 
four examples, and we see no reason why he should 
be disbelieved. On the question of the adoption 
by Murlidhar Ganeriwala of bis younger brother 
Laxminiwas, he was corroborated by Hariram 
(p. w. 22). Other examples have been given by 
Hariram (P.W. 22) and his son Motilal (p.W. 34), 
Sbeokaran Das (P. W. 25), Kanhaiyalal (p.W. M), 
whose brother’s widow Jankibai adopted him, 
Jagat Narain (p. w. 32), who quoted four 
amples, and Rameshwarlal (P- W. 34). We 
consider that the custom has been concluswe y 
established. It has been suggested that tw 
custom should be rejected as unteasona i 
but we see nothing unreasonable in sucb a 
custom, particularly amongst a caste tha re- 
gards adoption as a purely secular affair. 

C9] That concludes tbs appeal i 

gards three minor items of accounting. The 
item relates to a deposit made by Tul»baJ. 
accounts show that Rs. 1454-9-6 was due 
and that Rs. 1354-9-8 was paid on 
is suggested that there was a ™*®**^® -j 
accounts and that the whole deposit wM 
but there is no evidence of any , -ej 

full repayment, and we agree with tee 
Court that the defendant is therefore ua 
pay RS. 50 on this account to the plaintin. 

[ 10 ] The second item relates to 
paid for an insurance policy on the 
Govindram, the defendant. It is adn^ 
this insurance was for the benefit of wv 

himself and not for the lower 

family, and we therefore agree with te 

Court that the plaintiff is entitled te g® , 
amount paid as premia up te the ti 
partition. 
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[11] The third item relates to Ks. 1893-1-6 
claimed by the defendant as bis half share of 
the value of certain ornaments in gold given to 
Bissesarlai for the plaintiff's bride. This was a 
connter-claim to a claim made by the plaintiff. 
On an objection by the defendant the plaintiff 
had to pay ad vaform court-fees on the amount 
that be claimed on this account, and it is clear 
that the defendant should have paid ad valorem 
court-fees on his counter-claim. As be failed to 
do so it was properly rejected. 

[12] For the above reasons the appeal fails 
and is dismissed with costs. 

D.S. Appeal dismissed. 


A. I. R. (3S) 1948 Nagpur 401 [G. N. 139.] 

Pollock and Hidayatollah JJ. 

Gula6rao Vithoba and others—Defendants 
—Appellants v. Shamraot Jagoba, Plaintiff 
■and others, Defendants—Respondents. 

First Appeal No. 116 of 1940, Decided on 12-12-1947, 
from decree of Dist. Judge, Cbbiadnara, D/- 7-9-1940. 

Limitation Act (1908), Art. 83 — Sale of part of 
immovable property — Purchase-money kept with 
vendee to pay off existing mortgage — Failure to 
pay—Suit for damages—Limitation runs from date 
of loss to vendor — Loss occurs either when final 
foreclosure decree is passed or when vendor loses 
liift possession. 

The covenant by the vendee of a part of mortgaged 
property to pay ofi the incambrance on the property out 
ot the puccbaBd-money, is nothing more than a contract 
of. indemnity. The damages to which the vendor is 
entitled on a breach of that contract mu$t be measured 
by the loss that he has suffered, and limitation will cun 
from the date when the loss was suSered. It may be 
that it would be open to the purchaser to sue for breach 
of contract before be has actually suSered loss, but 
where loss has actually been suSered, that gives rise to 
a cause of action : 31 Ail. S83 (P. G.); 26 Cal. 241; 20 
A.I.K. 1933 Mad. 424;20 A.I.R. 1933 All. 386; 13 A.I.R. 
1926 Nag. 429 and 22 A I.R. 1935 Nag. 135, Ret. on; 18 
A.I.R. 1931 All. 754 and 34 All. 429, Ref. [Para 10] 

Where the vendee docs not pay oS the encumbrance, 
and the final foreclosure decree is passed, tbe loss 
ocours either when the final decree for foreclosure is 
passed by which tbe vendor loses title in tbe property 
ot when he actually loses possession : 25 4.1. R. 1938 
Pat. 275, Bo/.; 26 Cal. 241; 20 A. I. R. 1933 All. 386 ; 
IS A.LR. 1926 Nag. 429 and 20 A.I.R. 1933 Mad. 424, 
ilii. OH. [Para 11] 

Annotation : ('41-Com.) Limitation Act, Art. 83, 
N. 12. 

(b) Civil P. C. (1908), 0, 1, R. 9 - Mortgage by 
live brothers jointly — Sale of part of property 
— Purchase-money kept with vendee to pay off 
mortgagee — On failure, final foreclosure decree 
passed and property lost to brothers— One brother 
auit against vendee for damages — Other 
brothers except one made parties— Previous parti* 
tfan between brothers proved—Suitbeld maintaina¬ 
ble —. Plaintiff held entitled only to l/5th share in 
loss as compensation. 

Five brothers, forming a joint family, had mortgaged 
'pvpsrtles A and B. They sold subsequently pro- 
The vendee agreed to pay ofi tbe mortgages 
^0 A and B out ot tbe porchase-money. Tbe vendee, 
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however, failed to do so and the properties wore lost to 
tho brothers by the passing of a final foreclosurcdecreo. 
One of the brothers sued tbe vendee for damages. The 
other brothers except one were made defendants. It was 
established that before tbe suit there had keen a com* 
plete partition between tbe brothers, the plaintitf thus 
being entitled only to the I/5tb share in the properties: 

JETsfrl that tbe suit was not bad on tbe ground that 
ons of tbe brothers was not impleaded. Tbe plaintill 
was entitled to l/5tb share of the loss suffered, as com* 
pensation. [Para 12] 

Annotation: (’44*Com.) Civil P. C., 0. 1, R. 1, N, 7. 

Cases referred 

1. (’31) 30 N. L. R. 265 : 20 A. I. R, 1333 Nig. 171: 
144 I. C. 326, Q.idiram v. Punamchand. 

2. (’09) 31 All, 583 ; 26 I. A. 203 : 3 I. C. 793 (P, C.), 
D.zatun-nisa Begam v. Fartab Singh. 

3. (’31) IS A.I.R. 1931 All. 751 : 53 All. 916 : 133 I.C. 
604. Sbiam Lai v. Abiul Salam. 

4. (’12) 34 All. 429 : 14 1.0. 244. Raghubat Rai v. Jai 
Raj. 

5. ('99) 26 Cal. 241,'KumarNathBhuttacharjec v.Nobo 
Kumar Bbuttaebarjee. 

6. (’33) ,56 Mad. 724 : 20 A. I. R. 1933 Mad. 424 : 144 
I.C. .550, Navaraaoi Nadar v. Vedamanicka Nadar. 

7. (’33) 5-5 All. 490 : 20 A.I.R. 1933 All. 386 ; 143 I.C. 
821, Onkar Singh v. Kashi Prasad. 

8. (’26) 13 A.I.R. 1926 Nag. 429: 97 I.C. 185, Vinayak- 
rao V. Shripatrao. 

9. (’35) 31 N. L. R. 235 : 22 A.I.R. 1935 Nag. 135: 157 
I.C. 587, Mobanlal v. Motilal. 

10. (’38) 2.5 A. I. R. 1933 Pat. 275 : 17 Pat. 338 : 176 
I.C. 269, Kesbwar Sao v. Guni Singh. 

D. T. ilangalmoorli — for Appellants. 

M. R. Bobde and P. B. Padhye — iot Respondent 1. 

Judgment.— Oq 23rd June 1921 tbe plaintiff 
Sbamrao and bis four brothers executed two 
mortgages, Ex. D-1 in favour of Ghudulal for 
Rs. 2256 and Ex. D-2 in favour of Sbeoratan for 
Rs. 2500. In Oftcb deed the mortgaged property 
consisted of a two-anna village share and two 
absolute occupancy fields, survey Nos. 20 and 
65, in mauza Mogca in tbe Cbbindwara district. 
Sbeoratan brought Civil Suit No. 137 of 1925 to 
enforce his mortgage (Ex, D 2), and a preliminary 
decree was passed on 20th October 1925 declaring 
that the property would be foreclosed in default 
of payment of Rs. 6251-13 0 by 20th April 1926. 
As a result of a family partition between Gbudu- 
lal and Sbeoratan some time in 1925—tbe exact 
date is unknown—tho mortgagee rights in Ex. D-l 
were assigned to Sbeoratan. In the meantime 
on 28th April 1925 Shamrao and bis brothers 
executid an agreement (Ex. D.4) to sell Survey 
No. 20 to Gadiram, who has since died and is 
now represented by bis sons, the first four defen. 
dants, for Rs. 1-3.500, and admitted the receipt of 
Rs. 6000 paid as earnest money. Notice of this 
proposed sale was given to Sbeoratan, who was 
the lambardar of the village, and be applied to 
a revenue officer to fix tbe value of the field. 
The Deputy Commissioner fixed the value at 
RS. 11,088 on 8th April 1926 and an appeal by 
Sbeoratan to tbe Commissioner failed. Sbeoratan 
then abandoned bis claim to pre-empt. 
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[ 2 ] On isti July 1926 Shamrao and his brothers 
executed a sale-deed (Ex. D-3) by which they 
sold Survey No. 20 to Gadirara for Rs-13,500 
which according to the recitals in the deed, was 
made up of R3. 7351 which was retained by Gadi- 
ram, Bs. 4853-13 0 which tho vendors said that they 
bad already received, and three items of Rs. 475, 
Rs. 516-9-0 and RS. 203.10-0, totalling rs. 1295-3 0, 
which were admittedly paid by Gaditam some 
time in 1925 in settlement of three decrees that 
bad been passed against the vendors. The main 
question in dispute in this case is whether this 
sum of Rs. 7351 was retained by Gadiram in 
order to pay ofi' both the mortgages, as Shamrao 
contends, or only the debt due on Ex. D 2 for 
which the preliminary decree for R?. 6261-13 0 
had been passed, as tbe sons of Gadiram con¬ 
tend. The recital in the deed is as follows: 

'This Odd is sobjcct to niortgege along with other 
property and a foreclosure d'-cree of Sbeorataa ••• has 
been passed agaiost us, and it is also subject to one 
mote mortgage. It is necessary to make payment thereof. 
The amount of tbe decree No. 137 of 1925 ... is 
Bs. 62-51-13 0. nnd tbe amount due under the mortgage 
deed, in respect of wbicb no suit has been brought, 
conus to Rs. 5,000 including interest. If we do not pay 
Ibis debt there is nppreheosion of getting the entire 
ancestral property under mortgage dated 23-6 1921 
ruined. Hence in order to save other property, we 
hereby, alter selling tbe ahovementioned field to the 
said Gadiram, keep Rs. 7,351 with tbe purchaser by 
way of amanat (deposit). Tbe purchaser may pay that 
amount directly to Sbeoratan ... or may deposit the 
same in tbe Court." 

[3] On 24-4-192G Shcoratan applied for a final 
decree in civil Suit No. 137 of 1926: vide Ex. D 9. 
On 20 4-1926 Shamrao and bis brothers bad ap. 
plied for an extension of time for payment, and 
on 25-9-1926 one month’s time was given to them 
to find security for payment of interest. On 
20 10-1926 they produced Gadiram as a surety, 
and he undertook to give security for the value 
of tbe crops which it was agreed was Rs. 1000. 
Tbe Court directed as follows ; 

‘T allow interest at Be. 1 p. c. p. m. till Ibe date 
that now will be fixed for payment, i. e. 20*3-1926. 
Tbe total amount comes to Bs. 1.000 plus Bs. 687-8-0 
interest from 23*4*1926 to 20-3-1927, total Rs. 
1,687-8-0.' 

On 80.10 1926 Shamrao and his brothers paid 
Rs. 3900, which was admittedly received from 
Gadiram, and were granted an extension of four 
months. Interest apparently was to be paid as 
already agreed. Subsequently Gadiram paid 
further sums of Rs. 2445.14.0 on 1.3-1927, rupees 
326-11 0 on 7-3-1927, and finally Rs. 115 and 
Rs. 23-8 0 costs on 2-7-1927 in full satisfaction of 
the claim ; vide Exs. D 9, D-lO, and D-ll. 

[ 4 ] Subsequently Sbeoratan brought Civil suit 
NO, 4 of 1929 on 13-4-1929 to enforce tbe other 
mortgage, Bx. D- 1 , in which suit Gadiram also 
was impleaded as a defendant. On 25-1.1930 
Sbeoratan obtained a preliminary decree direct¬ 


ing foreclosure in default of payment of appt. 
rently Rs. 11,416-11-6, but an appeal by Gadiaia' 
to the Judicial Commissioner’s Court was allow^ 
ed on 12.1-1933, as reported in SO N. L. B. S66^ 
vide Ex. D.16. It was held that as Gadinin 
bad paid off the mortgage, Ex. D.2, he wasen- 
titled to use that mortgage (Ex. D.2) as a ahiald- 
against tbe mortgage in tbe suit (ex. D-1)» 
ibough both mortgages were in fact executed 
and registered on the same day, and that bewaa 
therefore entitled to retain survey No. 20 yrift- 
out redeeming the mortgage Ex. D.l. A final 
decree for foreclosure against Shamrao and hia 
brothers, Ex. P-10, was passed on 20-7-1934, and 
on 17 9-1934, and on 17-9-1934 possession of the 
other mortgaged property was delivered to 
Punamehand, son of Sbeoratan, Sbeoratan hav* 
ing died meanwhile: vide Ex. P-3. Gad iram 
thus retained possession of survey no. 20 with- 
out paying off tbe mortgage Ex. D-l, and Sham- 
rao and bis brothers lost tbe entire mortgaged 
property in spite of their attempts to save Boma 
of it by the sale of survey No. 20. 

[5] Gadiram died on 29.2-1936. On IT-V-WW 
Shamrao sent a telegraphic notice (Ex. D-M) to 
Vitboba, son of Gadiram, defendant 1, 

ing the return of Rs. 7351 within 24 hoore, bm 
on 19-7-1937 he filed an application to fine »» 
forma pauperis for tbe recovery of this amount 
from tbe sons of Gadiram, defendants 1| 9|L^ 
As Sbamrao’s brothers bad refused to join hi® 
in bringing the suit he impleaded hie ttoo 
surviving brothers as defendants 6,6,7. 
result of his failure to implead tbe legal 
sentative of his other brother, Narayan, ^ 
considered later. Tbe application to sue / 
pauperis was eventually allowed, 
amended plaint was filed on 11-81840. 
were further amendments on 16-6-1940. 

[6] The lower Court held that out ® 
money retained by Gadiram BS. 2951 w 
tained to pay off the balanco due on 

nary decree after the payment of 
3010 1926 and Rs, 6000 to pay off the other 
gage (Ex. D 1 ), and that the plaintiff y®® ^ 

ed to a refund of Rs. 6000 with interest a 
cent, per annum from 1-7-1926. 
decision the sons of Gadiram have 

this appeal. co 

[ 7 ] The sale deed, Ex. D-3, was regist^ ^ 

Mi-1926. When it was executed 
application had been made for shnai ^ 
and there was no agreement in existence 
interest on the preliminary decree for 
6251-13 0. It is therefore difficult to Me J ^ 
purchaser should have been 
Rs. 7351 if he were to pay off only 
nary decree for Rs. 6261 -lS-O. The app® ^ 
explanation of this is that it was m 
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Apply for AD eitensiOD of time, that it was ex. 
pectd that there would be no difficulty in ob¬ 
taining an extension on an agreement to pay 
interest, and that this sum of Bs. 7351 included 
Ra. IlOO interest at the contract rate of Bs. 1-8-0 
per cent, per mensem for one year from 20 4-1926, 
by which time it was hoped that the question of 
pre-emption would be settled. The exact amount 
would be Be. 1125-5-0, but it is said that Rs. 1100 
was taken as a round figure. 

[8] Sbamrao, the plaintiff-respondent, on the 
other hand, contends that the bgures in the sale 
deed were altered after the payment of Rs. 3900 
on 30-10-192G, which was two daya before the 
registration. This left Be. 2351-13-0 payable on 
the preliminary decree, and this combined with 
Bs. 5000 calculated as due on the other mortgage, 
Ex. D 1, made up the sum of Rs. 7351. There 
have been a considerable number of alterations 
in Ex. D 3, not all apparently at the same time. 
It appears to us from a scrutiny of that docu. 
ment that, apart from the figure of Bs, 13,500, 
which was throughout fixed as the consideration, 
the other figures were not filled in at the time 
of writing. As first written the deed showed that 
Rs. 12,204-13-0 was to be retained by the purchaser 
and RS. 7351 was admitted as having been 
received. There could never have been any ad. 
mission that Rs. 7351 bad been received, and 
there obviously was some mistake because this 
would make the total consideration over rupees 
20,000 and the stamp that was actually purchas¬ 
ed, Rs. 210, was a stamp for such an amount. 

[9] The question whether Gadiram undertook 
to pay off both mortgage debts or only one 
depends largely on whether be paid Rs. 5000 in 
cash on 28-4-1925. (fbeir Lordships considered 
the evidence in this respect and continued.) We, 
therefore, agree with the lower Court and accept 
Sbamrao's evidence that Rs. 5000 was not paid 
in cash on 28-4-1925. 

[10] If Bs. 6000 was not paid in cash in 
advance, then clearly bs. 7351 was retained in 
order to pay off both the mortgages and Gadi- 
ram failed to fulfil bis obligation. The question 
then is what the vendors can claim as damages 
for this failure. The lower Court has held that 
they are entitled to the refund of Bs. 6000 , 
which was retained by the purchaser to pay off 
the mortgage ex. D-1, and interest thereon, but 
admittedly asa resultof the purchaser’s failure to 
fulfil bis obligation the vendors lost property 
worth Be. lOOO. There was no promise by Gadi. 
ram to pay Bs. 6000 to his purchasers. He under, 
took, as we have held, to retain that money and 
use it to pay off the two mortgages, which be 
tailed to do, and as a result of bis failure bis 
vendors lost certain property worth Rs. 1000. 
Gtdiram’s covenant with his vendors to pay off 
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this encumbrance was nothing more than a con¬ 
tract of indemnity, ns was held in 3i all. 683,^ 
and it appears to us that the damages to which 
his vendors are entitled on a breach of that con- 
tract must bo measured by the loss that they 
have suffered, and that limitation wjll run from 
the date when tho loss was suffered. It may be 
that it would have been open to the purchasers 
to sue for breach of contract before they had 
actually suffered loss, as was held in A.I.U. 1931 
ALL. 754^ and 34 ALL. 429 but where loss has 
actually been suffered, that, in our opinion, gives 
rise to a cause of action. In support of this pro¬ 
position there are tho decisions in 20 Cal. 241.^ 
66 Mad. 724,® 55 ALL, 490^ where the decision in 
34 ALL. 429* was not approved, a.i.u, 1926 Nag. 
429® and 31 N. L. R. 235.^ 

(ill The question, however, remains whether 
the loss was suffer d when the suit on the mort. 
gfige was filed or when the final decree for fore¬ 
closure was passed or when possession was 
actually taken in execution of the final decree. 
In A. I. R. 1938 Pat. 275*'' it was held that limi¬ 
tation runs from the date of the filing of tho 
suit to enforce the mortgage, but after that date 
the mortgage debt miglit have been paid off, 
and we agree with the view taken in 26 cal. 241,® 
55 ALL. 490^ and A. r. R. 1920 Nag. 429® that 
limitation in such a case would run from the 
date of payment. In 56 Mad. 724® it was held that 
the loss occurred when the property was sold. 
In the present case it seems to us that the loss 
clearly occurred either when the final decree for 
foreclosure was passed by which the plaintiff lost 
his title in the property or when be actually lost 
possession, end whichever of these dates is held 
as the starting point for limitation the present 
suit is within time. 

[ 12 ] The last question is whether the plaintiff 
alone is entitled to sue, and if so, whether he is 
entitled to recover the entire amount of the 
compensation or only l/5th share of it. One of bis 
brothers, Narajan, died some time bstween 
25-1.1930 when civil suit no. 4 of 1929 was decid- 
ed and 12-1-1033 when the appeal in that suit 
(First Appeal no. 103 of 1930) was decided in the 
Judicial Commissioner’s Court. The plaintiff 
stated that bis surviving brothers had refused to 
join him in this suit and be therefore impleaded 
them as defendants. According to his own evi¬ 
dence elicited in cross-examination there was a 
complete partition between him and his four 
brothers while Narayan was still alive and 
thereafter the plainliff^had a i/6tb separate un. 
divided share in the property that was subsequent- 
ly foreclosed and lost by the failure of Gadiram 
to pay off the mortgage Ex. D i.He is, therefore, 
in our opinion, entitled to compensation for the 
loss of bis separate share, and be is entitled to 
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sue for that compensation without joining his 
brothers as co-plaintiffs. He is therefore entitled 
to l/5th share of lis. 1000 i.e. Rs. 200, as compensa. 
tion for the loss that be has suffered, and in 
order that he may be restored to the position in 
which ho would have been if he had not suffered 
(hat loss be must be allowed interest on that 
amount from the date when he lost possession. 
In the plaint as originally drafted he claimed 
interest at 3 per cent, per annum, but subse¬ 
quently be claimed 10 per cent. We think that 
ho should be allowed interest at 6 per cent, per 
annum on Es. 200 from 17-9 1934 up to the date 
of suit, during the suit, and thereafter till reali¬ 
zation. Costs both here and below will be in 
proportion to success and failure. 

R.G D. Order accordingly. 
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Bose J. 

Mohamad Alimullakkan Mohamed Nurul- 
lakhan — Plaintiff — Appellant v. Maruti 
Janu—Defendant—Respondent. 

Second Appeal No. 282 of 1943, Decided on 3-l'1947, 
from appellate decree of 2nd Addl. District Judge, 
Buldana, D/- 18-12-1943. 

(a) Berar Land Revenue Code (1928), S. 72 (1) — 
Tenant paying higher rent than assessment for 
period of years through ignorance of his rights — 
No protection under S. 72 (1). 

Where a tenant has not been paying a uniform rent 
and has also been paying considerably more than the 
assessment over a period of years' without protest, be 
cannot claim the status of an ante-alienation tenant, 
The fact that be has paid the enhanced rate through 
ignorance of his rights, does not matter: 27 A. I. R. 
1940 Nag. 209, Bel. on. [Paras 12 & 13] 

(b) Berar Land Revenue Code (1928), S. 73— 
Registered kabuliyat executed by tenant in 1919 
without objection—Kabuliyat indicating surrender 
of tenancy and fresh tenancy—Kabuliyat acted 
upon for period of years — Tenancy held com¬ 
menced in 1919 and tenant was not tenant of 
antiquity. 

The tenant and his predecessors bad been bolding 
from at least 1867. But there was nothing on the re¬ 
cord to show that they came on the land for the first 

time in that year. There was also a registered kabuliat 
executed by the tanant without objection in 1919, in¬ 
dicating that there was a surrender of the tenancy, 
whatever its nature, and a fresh tenancy. The kabuliyat 
was acted on for a period of years: 

3eld, that it was established that the tenancy com¬ 
menced in 1919 and therefore the tenant was not a 
tenant of antiquity, and the Court could not go behind 
the dooument of 1919 and guess at what might have 
been the position at that date : 14 A. I. R. 1927 P. C. 
102; 31 A. I. R. 1944 Lab. 9 and 81 A.I.R. 1944 Bom! 
210, Bel. on. [Para 20] 

(c) Registration Act (1908), S. 2 (7) — Registered 
kabuliyat — Evidentiary value as proof of oral 
agricultural lease. 

Although a registered kabuliyat executed by a tenant 
cannot of itself operate as a lease, yet it may be given 
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in evidence of an oral agricultural lease : 15 A. I, B. 
1928 Nag. 153, Ref. [Para 16] 

Annotation : ('43*Com.) Registration Act, S. 2 (7), 
N. 1. 

Ciises referred 

1. ('40) I. L. R. (1940) Nag. 388: 27 A. I. R. 1940 Nag. 
209 : 190 I. C- 319, Hidayat v. Ramchandra. 

2. (’28) 15 A. I. R. 1928 Nag. 153 : 111 I. C. 488, 
Deolia v. Jaoardhan Shrinivas. 

3. (’2?) 8 Lab. 573 : 14 A. 1. R. 1927 P. C. 1021 64 
I. k. 178 : 101 I. C. 355 (P. C.), Dbanna lUal v. MoU* 
sagar. 

4. ('44) 31 A. I. R. 1944 Lab. 9 ; 2111. C. 366, Maho¬ 
med Yusuf V. Abdul Ebaliq. 

5. (’44) 31 A. I.R. 1944 Bom. 210, Bhikaji Vishnu V. 
Ramchandra Krishna. 

R. S. Dnbir — for Appellant. 

K. B. Tare and K, 7. Brahma — for Respondent, 

Jud^mBiit.—This is a plaintiff’s appeal. 

[2] The plaintiff is the jabagirdar of the 
village in which the land in suit is situate. The 
defendant is bis tenant- The plaintiff seeks to 
evict the defendant on the ground that the defen¬ 
dant is an annual tenant who has not paid his 
rent for 10 years, namely, from 1980-81 to 1939-40 
inclusive. The notice required by s. 74 (2), Berer 
Land Revenue Code, baa been given. 

[3] The defendant claims that be is an ante- 
alienation tenant and is entitled to the protection 
granted to bim under S. 72 of the Code. In the 
alternative, he claims that be ia a tenant of 
antiquity under S.73. Both tbe lower Conrta hold 
that tbe defendant is an ante-alienation tenant. 

[4] Under s. 72 (1) an ante-alienation tenant 
is a tenant who has personally or through his 
predecessors in title held land conlinaoosly in m 
alienated village from a period prior to tbe alie¬ 
nation or from the year 1876. We do not know 
the year of the alienation in this case, and ac¬ 
cordingly that clause can be left oat of considers 
tion. We are, therefore, concerned solely wiw 
the year 1876. It has been held as a fact that the 
defendant has been holding continuously tbwogb 
his predecessors-in-title and himself from hefom 
1876. That finding is not challenged, and indeed 
cannot be. Therefore, that condition of S. 7219 
fulfilled. 

[6] The second condition laid down hy 8. H 
ia that the tenant should have held for the 
specified above "on a rent equal in amount to 
the fair assessment." Both the lower Courts hava 
found that tbe defendant has not so held. 
find that the defendant has been paying j 
rent than the assessed rent over a periw o» 
years. But according to them, this was dono 
through ignorance and not beoaose the 
accepted the position of an annual tenant. T 
finding, so far as the latter part of it is oonOorB* 
ed, cannot be accepted. , ^ 

[6] Section 72 confers a s^ial and 
status which can only be claimed by thMO ^ 
have in fact been paying the assessed tent ove* 
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the requisite period. If they have not, then it 
does not matter whether they have been paying 
an enhanced rate in ignorance of their rights or 
not because if they bad raised the question at 
the time the jabagirdar might have ^en in a 
position to eject them. Consequently, if they 
choose to attorn afresh and continue to hold 
under the new attornment over a period of years— 
here from 1919 down to 1931— without protest, then 
they cannot, after a lapse of nearly 12 years, be 
permitted to go behind their attornment. In any 
event the condition is that they must be proved 
to have been paying the fair assessment. In the 
absence of that, they cannot claim the special 
privilege which S. 72 (l) confers. 

[7] Of course, a question of fraud would be 
another matter. But unilateral mistake cannot 
avoid a contract nor, in my opinion, can it ope¬ 
rate against the jabagirdar under S. 72. It is to 
be observed that there was no pleading of mis¬ 
take, and certainly not of a mutual mistake. 
The defendant's plea was that the enhanced rent 
was taken by fraud, but no details of the fraud 
are given, except the one fact that an enhanced 
rate was taken without letting the defendant's 
ancestors know of it. Even if these facts be ac- 
cepted as true it would make no difference. The 
fact that a demand is made and that the demand 
on the face of it is for something more than the 
defendant has been paying would not indicate 
fraud, But that apart, there is no proof that the 
defendant’s ancestors did not know they were 
paying an enhanced rate, and it seems to be un- 
likely that that should have been the case. There 
being no fraud, the lower Court’s Bnding that 
the enhanced rate was paid due to the unilateral 
mistake of the tenant’s predecessors would not 
operate to give the defendant protection under 
B. 72. 

[sl Such evidence as there is on the record 
disclosed the following facts. Exhibit P 8 shows 
that the total claimed from the tenant, and pre¬ 
sumably paid, for the 22 acres 15 guntbas of 
survey no. 68 from the year 1879-80 down to 
1862-88 was Bs. 13-11-6. In the next three years 
this was reduced by one rupee. It was reduced 
to Ba 12-11.6. Then from 1887 88 down to 1897- 
98 the rent, together with the cesses, was restored 
to the original figure of Rs. 13-11 6. 

[9] From here we come to Ex. p.9. That shows 
that from 1696.99 down to 1916 16 the amount 
waa as before, rs. 13-11 6 . Next comes ex. p-io. 
That shows that in the year 1916-17 the demand 
waa increased by the jabagirdar by Bs. 81 and 
that the total waa brought up to Bs. 35-6.6. In 
the next year, I9I7-18, the demand was rs. 3510-9. 
Then in the following year, 1917-18(1918.19?) 
the demand was again raised by rupee one and 
brought up to Re. 86-9 3. 


ClOl This appears to have occasioned some 
dispute between the jahagirdar and the tenants 
because we have Ex. P-6 (a kabuliyat) executed 
by the tenants in favour of the jahagirdar dated 
11.4-1919 under which the tenants agreed to pay 
Rs, 36.9-s every year, This document has been 
attacked, accordingly I will not rely on it at this 
stage. There is enough foundation for the finding 
of fact by the two lower Courts that from 1919-20 
an enhanced rate was paid, apart from this 
document. 

[ill Exhibit P-T shows that from 1919-20 down 
to 1923-24 Rs. 86-9-3 was claimed. Then from 
1924-25 to 1925-26 Rs. 38.7-3, was claimed. Next, 
from 1926-27down toi930.3l Rs. 39-7 was claimed 
According to the findings, these sums were paid. 
After that the tenants refused to pay. 

[ 12 ] Exhibit P -1 is an extract from the record, 
of-rights, and it shows that the assessed rent was 
only Rs, 13.11-0 which is also what we find from 
Exs. P 8 and P-9. They show the amount asses¬ 
sed from 1887 down to 1916-16. Exhibit PI also 
shows that the amount paid was Rs. 2i. There¬ 
fore, it is abundantly clear that the tenants have 
not been paying a uniform rate, also that they 
have been paying considerably more than the 
assessment over a period of years. That being 
the case, and no question of fraud arising or 
having been proved, or having been found, it is 
impossible to uphold the finding of the lower 
Courts that the status of an ante-alienation 
tenant has been established. 

[13] It was held by Grille J. (as he then was) 
in I. L. R. (1940) Nag. 3E8‘ that before a tenant 
can claim the protection which 9.72 affords be 
must prove that be has been paying as rent to 
the landlord the exact amount of assessment 
over the requisite period of years and neither 
less nor more. In the face of that decision the 
conclusion of the two lower Courts regarding this 
matter cannot be accepted. 

[ll] That leaves at large the alternative case 

of a tenancy of antiquity. Under S. 73 a tenant 

is deemed to be one of antiquity where 
“b; reason of tbe antiquity of a tenancy ... no satis* 
factory evidence of its corntnencement and of its period 
is fortbeomiog.'* 

There are other conditions too, but we need 
not concern ourselves with those. Tbe explana- 
tion states; 

“Antiquity does not mean absolute antiquity, but 
means antiquity in reference to tbe difficulty of sccur- 
ing evidence.” 

[is] The evidence here, and tbe documents) 
show that tbe defendant and bis predecessors 
have been holding from at least 1867. There is 
nothing on the present record to show that they 
came on tbe land for tbe first time in that year, 
nor is there any evidence of tbe commencement 
of the period of that tenancy forthcoming in this 
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case. Accordingly, if that was all, the condi¬ 
tions of S. 73 would bo fulhlled. 

[IG] But it is not all because the commence¬ 
ment of the tenure is known. Exhibit p 6, the 
kabuliyat, executed by the tenants, indicates that 
there was a surrender of the tenancy, whatever 
its nature, in the year 1919 and a fresh tenancy 
on the terms disclosed in Ex. P.6. It is argued 
that Ex. P-6 cannot of itself operate as a lease 
because a lease has to be executed by the lessor, 
and this is only a kabuliyat. Therefore, accord¬ 
ing to Kinkbede A. J. C. in a. I. R. 1928 Nag. 
153^ at p. 156 this cannot operate as a lease, 
That was conceded, but it was said that Ex. P.6 
does not purport to be a lease. It is a Jcabu'iyat, 
But it does show that there was an oral lease. 
Therefore, there being no prohibition regarding 
an oral lease, because S. 117, T. P. Act, excludes 
the provisions of S. 107 from agricultural leases, 
the oral lease can be proved and tbe proof is to 
ibe found in Ex. P-6 In my opinion, this conten- 
*tion is well founded. 

[17] Exhibit P 6 is registered. It discloses an 
undertaking by tbe tenants to hold on certain 
terms. It is clear there must have been a corres¬ 
ponding agreement by the landlord, and that 
agreement would constitute the lease. There is 
also evidence to that effect. Such a lease did nob 
require registration because it could be oral, and 
in those days it was not necessary for tbe lessor 
and the lessee both to sign the document. The 
amendment in the law regarding this did not 
come into effect till 1929. Therefore, in the year 
1919 it was permissible for a valid lease to be 
made by an oral agreement on the landlord’s 
side and tbe execution of a registered kabuliyat 
on tbe side of the tenant. That being so, there 
was undoubtedly a fresh lease in 1919. 

[ 18 ] Had the tenants objected in 1919 to tbe exe¬ 
cution of such a document the position might have 
been different. It might be that they could have 
proved that they were tenants of antiquity hold- 
ing under the corresponding provisions of the 
Berar Land Revenue Code then in existence. 
On the other hand, it may be that the landlord 
bad at that date evidence in his possession re¬ 
garding tbe commencement of the tenure and 
regarding its period. It may be that the period 
bad expired in 1919, and accordingly a fresh 
document was necessary. If that was tbe case 
then clearly the old document would have been 
destroyed, and this alone left. 

[19] Alternatively it may be that the docu¬ 
ment having been executed in 1919, and no ob¬ 
jection having been taken to it over this long 
period of years, the landlord allowed the evidence 
which be then bad in bis possession to be des¬ 
troyed or to disappear. Therefore, tbe mere fact 
that on tbe material we now have before ns it 


appears that the defendant might have establi¬ 
shed that he was a tenant of antiquity in 1919 
will not justify us in going behind the document 
of 1919 which was acted on over a period of 
years, and will not justify tbe conclusion that tbe 
tenant had no power to surrender his holding 
and that he did not intend to do so. 

[20] The cases reported in 8 Lsh. 673* at 
p. 583, which is a Privy Council case, A. l. R. 1944 
Lab. 9^ and A. I. R. 1944 Bom. 210* at p. 211 
show that the execution of a document such as 
Ex. F-6 imports a surrender of whatever kind of 
tenancy was in being in tbe year 1919 and tbs 
commencement of a fresh one from that date; 
and that holds good even if the previous tenancy 
was of a permanent nature. Therefore, it is, in 
my opinion, established that the tenancy here 
commenced in 1919, and we cannot go behind 
the document of 1919 and guess at what might 
have been the position at that date. 

[21] Tbe result is that the appeal succeeds 
and the decrees of the lower Courts are set 
aside, and a decree granting tbe plaintiff's claim 
with costs in all three Courts will now be passed. 

v.B.B. Appeal allowed. 

A. I. R. (33) 1948 Nagpur 405 [G. N. 141] 

Padhte d. 

Brijmohan Mattulal — Judgment-debtor— 
Appellant v. Mt. Ghandrabhagabat^ 
Dec ree-holder — Respondent, 

Misc. Second Appeal No. 93 of 19^2, 

4-8*1947. from appellate decree o( 1st AWl* 

Judge. Nagpur, 11-11-1941. 

(a) Civil P. C. (1908), S. 100 - New pl« “ ^'5* 

going to root of jurisdiction can be allowed to 
raised for first time in second appeal. . . 

A plea that tbe executing Court bad no juri 
tion to execute the decree for specific performance 
contract of sale of a bouse by delivery of 
of the site, as the decree passed was merely a 
for specific performance and not for delivery of 
sion, goes to the very root, namely, the „ 

jurisdiction of an executing Court and can, tw • 
be allowed to be raised for tbe first lime ® ^ 

®PP®al* « .aA M RA 

Annotation :—{’44-Com.) Civil P. O*, 9* 

(b) Civil P. C. (1908). S. 47 -Power of 
Court- — Decree only for specific 

for delivery of possession — Executing Cou 

not deliver possession. _ -i j the 

An executing Court's jurlsdiotioo U limited 

decree itself. If a decree in respect of a P riehlly 
property or in respect of a particular matter i J* j 
or wrongly not passed, it cannot be executed in „ ^ 
of that property or in respect of that matter. _ . 

for spccifio performance and one for u 

property in respect of which specific perfor 
asked for are two distinct reliefs. They niay i „ 
circumstances be claimed in the ^ 5] 

not necessary to do so. a# a ooo* 

Where In a suit for specific performance . 

tract to sell a house, there is no dotf 

of possession and-the decree passed In tn® 
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not ditroet delimy of possession of tl )0 property, the 
«XMQtIag Court bas no jarisdiotion to deliver posses* 
tioQ ia execution under S. 47 on the ground that relief 
lot possession is inoidental to the relief for speciSo 
.pexfotmanae: I A. I. R. 1914 Mud. 465, Ref. on; 
18 A. L fi. 1931 Pat. 179 and 7 A. I. R. 1920 Pat. 89, 
Zieesent.; Case law referred. [Para 7] 

Annotation!—l’44-Oom.) Civil P. C., S. 47, N. 75. 

CoMs referred j— 

1. (’31) 13 A. I. R, 1931 Pat. 179: 131 I. C. 529. 
Atal Bebary v. Barada Prasad. 

2. (’14) 88 Mad. 698 ; 1 A. I. R. 1914 Mad. 465 : 22 
LC. 912, Kcishnanamal v. Suodararaja Aiyar. 

3. (’201 5 Pat. L. J. 314 ; 7 A. I. R. 1920 Pat. 89: 36 
X. C. 322, Deonandan Prasad Singh v. Janki Singb. 

4. (’08) 4 N. L. R. 14, Sheodin v. Mt. Godbi Bai. 

5. (18) 14 N. L. R. 176: 5 A. I. R. 1918 Nag. 221 : 
48 L 0-188, Panda v. Sital Prasad. 

6. (’26) 13 A. I. B. 1926 Ring. 197 : 98 I. C. 160, 
Hanng Uyo v. Mauog Paiv Sbun. 

7. (’94) 18 Bom. 537, Nathu v. Budhu. 

8. (*25) 12 A. I. R. 1925 Bom. 161: 86 I. C. 137, 
Kriehoaji Babaji v. Sangappa Maiigappa. 

9. (17) 40 Mad. 365: 5 A. L R. 1918 Mad. 681: 40 
1. C. 429 (F. B.), Eaogayya Reddy v. Subramania 
Aiyar. 

Y. S. Tambe—for Appellant. 

8. B. Uangrulkar-^iot Respondent. 


Jadgment.—This is a second appeal by tho 
jodgment-debtoc. In execution of a decree for 
specido performance passed in favour of the 
decree-bolder-respondent in Civil Suit no. 99 of 
1933 be took possession of certain property and 
DOW oUims an additional property, namely, the 
open site A. B. c. J. shown in the decree-holder’s 
map which according to the decree-holder was 
inclnded in the property that was agreed to 
be sold to bim by the judgment-debtor and in 
respect of which a decree for specific perform¬ 
ance was passed in his favour. Both the Courts 
below have held that the site A. B. C. J. was 
included in the property agreed to be sold and 
in respect of which a decree was passed and 
the decree-holder was therefore entitled to be 
put in possession of that property in execution 
of the decree in civil Suit no. 99 of 1933. 

[a] Apart from the merits of the case, the 
jappellant-judgment-debtor contended that the 
lexecutiog Court bad no jurisdiction to execute 
tile decree in respect of possession of the site 
B the decree passed in civil suit No. 99 of 1933 
}wtB merely a decree for specific performance 
land not for delivery of possession. The question 
was no doubt raised for first time in second 
lappeal but it goes to the very root, namely, the 
[qn^on of jurisdiction of an executing Court. 
An ezeouting Court cannot execute anything 
which goes beyond the terms of the decree 
paBsed and the scope of the decree cannot be 
•eoertaiDed from the decree itself which is on 
ihe record (paper book page 6). I do not there- 
■fore Bee any valid ground for not allowing 
jibe appellant to raise this question. If the 
lezeenting Court bad no jarisdiotion at all to 


execute the decree, then the decreo-holder’s 
application under S. 47, Civil P. C., must neces- 
sarily fail and will have to be dismissed on 
that ground alone without going into the merits 
of the question decided by the two Courts below. 

[3] I find from the plaint in Civil suit No. 99 
of 1933 that the reliefs claimefl are in these 
words: (a) A decree directing the 'endant to 
execute a duly registered salo iecil n favour 
of the plaintiff in respect of t',e suit house be 
passed. And Rs. 10 be granted as cost of notice 
in Maharashtra; (b) That in case the defendant 
fails to execute the sale-deed this Court be pleased 
to execute the semo on bis behalf; (c) Full costs 
of this suit bo saddled on the defendant: (d) Any 
other relief which the Court deems fit may also 
be granted. It is thus clear that the relief for 
possession was notasked for in the plaint. I farther 
find from the decree that no decree was passed 
for delivery of possession of the house. Relevant 
portion of the decree runs thus: 

“ It is ordered that the plaintilt do deposit in Court 
for payment to the defeodiiDt on or before 28-8-34 tbo 
sum of Rs. 2,402-12 0 and it is further ordered that 
the plaintiR do produce and file io Court the necessary 
stamp paper for the exeeutioo of sule-decd on oc 
before 23'8-34, It is furthiT decreed that on tho 
plaintiS's doing this the defendant shall execute the 
necessary sale-deed conveying the bouse described 
below to the plaintiS and shall get it registered at the 
cost of the plaintiff, and that the sum of Bs. 386-4-0, be 
paid by the defendant to the plaintiff on account of 
costs of this suit in caee plaintiU does not deduct this 
sum from the sale price." 

The decree gives the description of the property 
in respect of which a sale deed is to be executed. 
Thus, not only was there no prayar for delivery 
of possession but there was also no decree passed 
either by the first Court or by the lower appel¬ 
late Court for delivery of possession of the 
property. 

[4] It is beyond doubt that an executing 
Court’s jurisdiction is limited to the decree itself. 
If a decree in respect of a particular property or 
in respect of a particular matter is rightly or 
wrongly not passed, it cannot be executed in 
respect of that property or in respect of that 
matter. It is no doubt held in A. I. B 1931 pat. 
179* that even where a decree is only for specific 
performance and not for delivery of possession, 
the executing Court can deliver possession as 
relief of possession ia incidental to the relief for 
specific performance. The learned Judges of the 
Patna High Court did not agree with the decision 
in 88 Mad. 698.^ On the other band, they follow¬ 
ed a previous decision of the Patna High Court 
in 6 pat. L. J. 814^ in which 36 Mad. 668^ was 
expressly dissented from. In the earlier ruling 
of the Patna High Court, Mullick J. observed 
thus : 

“We tbiok therefore that the first objection (i. e. the 
obj ectioD that the Court bad do right lo give poeseasioo) 
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must friil and upon the officer of the Court executing 
the document on behalf of the judgment-debtor if he 
refuses to execute it a right to possession vests in the 
decree-holder which can be enforced by the execution 
Court.” 

The learned Judge also relied on 0. 21, R. 32, 
cl. (5), Civil P, C. I express my respectful dissent 
from the decision of tho Patna High Court as in 
my view 0. 21, R. 32 (5) is not relevant to a 
situation like the present. 

[5] On the other band, it is clear from the 
decision in 38 Mad. 698- that a relief for specific 
performance and one for possession of the pro¬ 
perty in respect of which specific performance is 
asked for are two distinct reliefs. They may in 
certain circumstances be claimed in the same 
suit, but it is not necessary to do so. In fact, it 
is held in that case that where the plaintlfi', who 
had obtained in a previous suit a decree against 
the defendants for specific performance of an 
agreement to sell certain immovable property to 
the plaintiff and bad got a sale deed in his 
favour in execution of the decree, instituted the 
present suit for the recovery of possession of the 
lands from the defendants, the suit was not 
barred by 0. 2, R. 2, Civil P. C. This very 
positively shows that the two reliefs are distinct. 
The decision in 38 Mad. 698^ has been accepted 
as correct and followed in 4 N. L R. li* and 14 
N. L. R. 176.® The Rangoon High Court in A. I, R. 
1920 Rang. 197® and the Bombay High Court in 
18 Bom. 537^ and in A. I. R. 1925 Bom. 181® have 
taken a similar view. 

[6] The following passage at p. 414 of Edn. 2 
of the Law of Specific Belief by Agarwal is also 
relevant: 

"Ip a suit for specific performauce of a contract in 
respect of immovable property tbe settled practice of 
Courts in India, where tbe parties properly sued for 
specific performance are in possession of tbe pro¬ 
perty is to allow a prayer for possessiou to be added to 
the prayer for specific performance as such a procedure 
obviates tbe necessity for filing a fresh suit for posses¬ 
sion to which there could be no defence.” 

Reliance has been placed on a Full Bench deci- 
Bion in 40 Mad. 365^ and other decisions. 

[7] In my view, therefore, the executing Court 
went beyond its jurisdiction in entertaining an 
application under S. 47, Civil P. C., in a pro. 
ceeding arising out of a decree which was not a 
decree for possession but only a decree for sped- 
fic performance of a contract. That in my view 
was sufficient to reject the application of the 
decree-holder under S. 47, Civil P. C. His remedy 
may be by way of a separate suit and he may 
follow the same. 

[8] Tbe other question that was urged before 
me was regarding tbe extent of the property 
against which tbe decree was passed. The decree, 
holder contended that the site shown in red in 
bis map and demarcated by letters A B C J was 


a part of tbe property which was agreed to be 
sold to him and in respect of which a decree 
was passed in bis favour. The judgment-debtor, 
on tbe other hand, contended that the decree 
was passed only as regards tbe bouse portion 
which was 65 feet east-west and 25 feet north- 
south. This excluded tbe portion which tbe 
decree-holder now claims possession of. 

[9] In view of what I have held above, it « 
not necessary for me to decide this second goes- 
tion. This would be decided at proper time and 
in a proper legal proceeding. There is also no 
sufficient evidence before me to decide thin 
question as the sale deed which was executed in 
execution of tbe decree for specific performance 
is not on record. That is a very important 
document for the decision of the question. 
Tbe Courts below have not also considered 
whether there is any ambiguity and, if there is 
any, whether oral evidence was admissible. Any 
decision on such a scanty material, as is in this 
case, is bound to be unsatisfactory. I do not 
therefore propose to give any finding whether 
the site A B C J was included in tbe decree m^er 
execution or not and set aside the findings of 
the Courts below. 

[ 10 ] In conclusion, the appeal is allowed oa 
the first point. Tbe patties to bear their owa 
costs. 

S.c, Appeal allwed. 

A. I. R, (35) 1948 Kagpnr 408 [C. S. 1*^-1 
Pollock and Padhyb JJ- 

Afessrs. Agarchand Chunnilal—AppH^^^ 
V. The Commissioner of Income-tax, 0. P* 
£• Berar — Respondent. 

Misc. Civil Case No. 130 of 19«, Decided 
16-12-1947. 

Income-tax Act (1922), S. 
granted by creditor to assessee trader beW 
not be treated as revenue receipt. 

The assessee who was heavily indebted to » 
was granted a remission of certain amount of 
by the creditor during tbe accounting year. In pf* ^ 
years the assessee had been allowed to deduct tne 
rest paid on this debt from his profits for ^ pnrpow 
income-tax. The question was wbfelher this renu** 
could be treated as a revenue receipt: ; 

Held in the circumstances of thecasethat 
of remission of debt granted by the creditor to to 
tor could not be treated as a revenue receipt of 7 ^ 
of account; (1932) 16 Tax. Cas. 670, Bel. on] 

I. T. R. 21 (Bom), Disting. * 

Cases referred'.^ - 

1. (1932) 16 Tax Caa. 670, Jackson v. British Mexico 

Petroleum Co., Ltd. _ . 

2. (-42) 1942-10 I. T. R. 21 (Bom.). Inte Urnonx*^ 

of Bijapur and Sbolapur Ltd.. 

* 

J. M. Thahar—fot Applicants. 

V. B. Sen—for Respondent. 


Netram Sadabam V. Laxman Habi 
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Pollock J.— This is a reference under S; C6 
(i), Inoome^tai Act. 

[3] The sssessee deals in gold, silver, grain 
and cotton, etc., and as a result apparently of 
forward contracts entered into through Messrs. 
Qangaram Asaram of Bombay he became heavi¬ 
ly indebted to that firm. The debt due to Gan. 
garam Asaram was shown in the assessees 
accounts, and interest on the debt was credited 
to Gangaram Asaram in the accounts each year. 
For the purposes of income-tax assessment the 
interest so credited was deducted from the 
assessee's profits. The assessment year with 
which we are concerned is the year 1943-44, and 
the assessment has to be made on the income 
for the year ending at Diwali 1912. In that year 
He. 1,48,242 was shown as due to Gangaram 
Asaram, but a settlement was arrived at between 
Gangaram and the assesses by which the assessee 
was given a remission of Bs. 54,225, the balance 
being partly paid in cash and adjusted by 
hawalas; and the debt being thus reduced to 
B8. 40,000 was carried forward in the following 
years. The question referred to us is 

‘Whether, in the ciroumetances of the case, the sum of 
Ba. 64,225 has been rightly treated as a revenue receipt 
of the year of account.' 

[si The income-tax authorities have held that 
this item of Bs. 54,225 is a revenue receipt and 
not & capital receipt. The Income-tax Appellate 
Tribunal remarked: 

‘The fact therefore remains that a certain remission 
was granted by the creditor in the account which inclu* 
ded revenue items which have been previously claimed 
by the assessee in his trading account and allowed by 
tne Department. It is common knowledge that traders 
do grant remission to each other at the time of the 
settlement of an account. The remission may relate to 
the charging of higher rate of interest than agreed 
upon or for some credit entries which have been wrong¬ 
ly entered in the acooont. During the preceding years' 
assessments large sums on account of interest have 
been credited to the account of the creditor and allow¬ 
ed by the Department as a revenue deduction from the 
appellant’s assessable income.' 

In the five years ending with 1942, Bs. 41,247 was 
credited to the account of Gangaram as interest. 
There is no finding, or apparently evidence, that 
the amount was inflated or bogus or did not re¬ 
present tbe true business and was a book-keeping 
method to diminish their revenue or acythieg of 
that kind, in tbe words of Rqwlstt J. in (1932) 
16 Tax. cas. 570* at p. 683, and it appears to us 
that these two cases are very similar. The 
British Mexican Petroleum Company Limited 
became heavily indebted to other firms, and a 
large part of the debt was written off. That 
debt bad been set off as agaiost tbe profits in tbe 
previous year, and tbe Commissioners of Inland 
Revenue claimed that they were entitled to re- 
open tbe assessment of tbe previous year. In tbe 
alternative they claimed that tbe assessee com. 
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pany should be required to onter tbe sum remit- 
ted as a credit item in its accounts for the 
period in which it was remitted. Both those 
claims failed. Rowlatt J. remarked at p. 595: 

'How on earlb the forgiveness in that year of a past 
indebtedness CUD add to those pro6ts I cannot under* 
stand.’ 

Lord Tbankerton at p. 592 said: 

'The appellaut's alternative conteution, which was not 
seriously pressed by the Attorney General, is equally 
unsound, in my opinion. I am unable to see how the 
release from a liability, which liability has been finally 
dealt with in the preceding account, can form a trading 
receipt in the account for the year in which it is gran¬ 
ted.’ 

So also Lord Macmillau at p. 503: 

‘I cannot see bow the estc-nt to which a debt is forgiven 
can become a credit item in tbe trading account for the 
period within which the concession is made.’ 

The case on which tbe Income-tax Appellate 
Tribunal has relied, (1942) I. T. B. 21,^ appears to 
us to be clearly distioguisbable because in that 
case there was an actual cash receipt in tbe year 
of assessment. In our opinion, therefore, tbe . 
answer to the question referred to us is 'No.’ 
Tbe applicant will be entitled to his costs in this 
Court and a counsel's fee of Rs. 100 . 

K.S. Answer in the negative. 


A. I. R. (35) 1948 Nagpur 409 [0. N. 143.] 

Hidayatollah j. 

Netram Sadaram^Decree-holder —Appel¬ 
lant v. Laxman Bari and another — Judg¬ 
ment-debtors — Respondents. 

Misc. Second Appeal No. 214 of 1945, Decided on 
13.8-1947, from order of 2Dd Addl. Dist, Judge, 
Amraoli, D/- 25.6-1945. 

(a) C. P. and Berar Relief of Indebtedness Act 
(14 [XIV] of 1939), S. 13 (3) — Deputy Commis¬ 
sioner acts as revenue oKicer and not as persona 
dcsignata — He has power to review his own order 
passed under S. 13 (3); 1944 N. L. J. (Bov.) 537, 
Approved ; 1943 N. L. J. (Rev ) 119, Not approved. 

[Para 4] 

(b) C. P. and Berar Relief of Indebtedness Act 
(14 [XIV] of 1939), S. 13 (3) _ Payment of two 
instalments->Deputy Commissioner cannot enlarge 
time, 

Tbe penalty under S. 13 (3) is incurred on the failure 
to pay tbe two instalments on tbe due date and the 
Deputy Commissioner on an application has to pass an 
order under S. 13 (3) if two instalments are in arrears 
at least on the date of tbe filing of tbe application ; 31 
A. I. B. 1947 Nag. 78 ; 33 A. I. U. 1946 Nag. 45 and 
Misc, S. A. No. 173 of 1944 (Nag.), Rel. ot. 

On an application by the creditor for an order under 
8.13 13) on default in payment of two consecutive 
instalments by tbe debtor tbe Deputy Commissioner has 
no power to enlarge tbe time for payment of the two 
instalments. [Paras 5, 7} 

(c) C. P. and Berar Relief of Indebtedness Act 

(14 (XIVJ of 1939), S. 13 (3) _ Order of Deputy 
Commissioner — Civil Court can question jurisdic¬ 
tion of Deputy Commissioner: 34 A. I. B. 1947 Nag, 
78; 33 A. I. B. 194C Nag. 45 and Misc. S. A. No. 173- 
ol 1944 (Nag.), liel. on, [Para 9} 
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CdicsrejcrycA :— 

1. ('43) 1943 N. L. J. (Rev.) 119. Dhtknl v. Kisao, 

2. ('44) 1944 N. L, J. (Rev.) 537, Amrit Kagoji v. 
Mohan Lai. 

3. (’45) I. L. R. (1945) Nag. 973 : 33 A, I. R. 1946 
Nag. 4.5, Vilhal v. Lasraan. 

4. ('46) I, L. ll (1940) Nap. 786 : 34 A. I. R. 1947 
Nag. 78 : 296 I. C. 294, Krishna v Udhaorao. 

5. Misc. S. A, No. 173 of 1944, D/- 13-8-1946 (Nag.), 
Mendabai v. Kancbhedi Lai. 

M, D. KhandrharandV. G. JTflr^as—for Appcllaot. 

N. B. Chandurkar — for Respondents. 

Judgment. — This is an appeal against the 
order of Mr. R. Y. Mabajan, Additional District 
Judge, Amraoti, in civil Appeal No. 96.A of 1944, 
decided on 25tb June 1945. Tbe matter arises in 
execution proceedings based upon an order of tbe 
Deputy Commissioner under S. 13, Relief of 
Indebtedness Act. Tbe Debt Relief Court had 
prepared a echeme of repayment and instalments 
ware granted. This was on I3tb February 1940. 
Tbe instalments fell due on I5th February of 
each succeeding year. Tbe Deputy Commissioner 
was moved on tbe allegation that two instalments 
wore defaulted. The Deputy Commissioner passed 
an order on lOtb August 1944 that the order of 
the Debt Relief Court bad ceased to have effect 
and tbe balance remaining duo was recoverable 
as a decree. 

[ 2 ] Execution proceedings were started and 

during tbe course of the proceedings tbe judg. 
ment-debtor bled another order subsequently 
passed by the Deputy Commissioner rescinding 
bis previous order on which the execution was 
based. It was contended that the Deputy Com. 
missioner could not rescind or review the order 
but was o// 2 cm the moment the first 

order was passed. 

[3] The executing Court held that tbe Deputy 
Commissioner bad tbe power to review bis own 
order and in suitable cases even to revoke it. It 
further held that in tbe present case, the order on 
which execution was based having disappeared, 
tbe execution proceeding could not go on. On 
appeal this decision was upheld. 

[4] The only question involved in the present 
case is whether tbe Deputy Commissioner is 
empowered to review bis own order passed 
under s. 13 (3), C. P. Relief of Indebtedness Act. 
The matter is of first impression so far as the 
civil Courts are concerned. The subject has, 
however, been discussed in the Revenue Courts 
on more than one occasion. In 1943 N. L. J. 119* 
it was held by Binney, Financial Commissioner, 
that the Deputy Commissioner acts as a persona 
designata but this decision was not followed by 
a Divisional Bench consisting of Greenfield, 
Adviser to Governor, and Rau, Financial Com¬ 
missioner, in 1944 N. L. 537.^ In the latter 
case it was held that tbe Deputy Commissioner 
acts qua revenue officer. I am in respectful 


agreement with the view taken by the Divisional 
Bench. This being so I am of opinion that as a 
revenue officer, the Deputy Commissioner is 
empowered to review his order and he does 
not become fundus officio in the way claimed 
by tbe appellant. As tbe learned lower appellate 
Judge has pertinently pointed out, to deny the 
power of review would lead to grave results. If 
the Deputy Commissioner uuder an error or 
misapprehension passed an order he would have 
DO power to recall his order if he did not possess 
tbe power of review. Once it is held that tbe 
Deputy Commissioner acts as a revenue officeri 
it is evident that be can review his own order. 

[5] But in reviewing his order the Deputy (jOIQ. 
missioner has no jurisdiction to enlarge the time 
for payment of the two instalments. The penalty 
under S. 13 (3) is incurred on the failure to pay the 
two instalments on tbe due date and the Deputy 
Commissioner on an application has to pass an 
order under S.13(3) if two instalments are in arrears 
at least on tbe date of tbe filing of the applica¬ 
tion: See I.L.R, (1945) Nag. 973;* l.L R. (1946) Nag. 
786* and Misc. second appeal No. 173 of 1944.* 

[6] In the present case tbe order of the Debt 
Relief Court was passed on 13.2-1940 and the 
first instalment was due on 15.2-1941 and tbe 
second on 15.2-1942. Both these instalments were 
defaulted and the application was filed on 20 . 6 - 
1942. After inquiry the Deputy Commissionec 
passed the first order on 9.8-1944. Tbe ce^- 
ficate of the Deputy Commissioner waeprod^ 
in the Civil Court for execution on ^ ® 
two instalments were deposited on 4.9.1944 ana 
the Deputy ^Commissioner passed the secon 
order on 6 11-1944. The case of tbejudgmeot. 
debtor is that he bad a decree against the decre^ 
bolder to whom instalments were payable an 
as the amount of the deceee exceeded **f! 
two instalments, he was entitled to set Ou 
own decree against tbe amount of the ins • 

ments. It is contended that the second order o 

the Deputy Commissioner took this into ftccoun 
The second order of the Deputy Commission 

runs as follows : , wu« rPMtd 

••5th November 1944.1 have gone tbroogb the rw 

and I am satisfied that my order granting a cw 
ought to be reviewed. The Taheildat’s 
1914 wag incomplete and wrongly indicatea 
debtor bad no cause to show, I revoke " infthar 
Inform tbe Civil Court. There is no need for m 
enquiry because Rs. 200 has been deposited anu 
kists no longer remain in ^ ^ Watson. 

Deputy 'Commisstonet. 

Amraoti district. 

The learned Deputy Commissioner g®^® 
sons for his decision. In fact he did no 
any further inquiry because he felt that ' 
having been deposited, the kists no long 
mained in arrears. 
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[7} As has been shown above, the Deputy 
Commissioner has no jurisdiction to grant further 
time to the debtor. He must pass an order under 
S. 13 (3) of the Act if two instalments remain 
in arrears. The amount of the defaulted kists 
was deposited when the period bad long expired. 
There appears to be little doubt so far as facts 
are concerned. There is a certihed copy of the 
order passed by N. L. Pathak, Subordinate 
Judge, second class,Morsi, in Miscellaneous Judi- 
oial case no. 14 of 1941 on 29-8.1941 by which the 
creditor in the present case was ordered to pay 
Bs. 136-14.0 plus costs Bs. 15-4 0 . It thus shows 
that a sum of about Hs. 150 was owing from tbo 
present creditor to the judgment-debtor who was 
required to pay inetalments. But the fact re¬ 
mains that the learned Deputy Commissioner 
did not consider whether this amount could be 
set off against tbe instalments due. I understand 
that this amount was subsequently recovered 
•by the judgment-debtor on 27-4.1946. Learned 
counsel for tbe appellant stated during the 
arguments that the sum was recovered on 21 - 10 - 
1944 but later pointed out that due to a misread¬ 
ing of tbe Civil Suit Register this date was 
wrongly given, tbe real date being 27-4-1946. 

[8j Now to-day the payment of the instalments 
can only be referred to the deposit of Rs. 200 on 
4-9-1944 to which date, as I have shown above, 
it was not open to tbe Deputy Comraiesionec to 
extend tbe time for payment. It does appear as 
if the question of this cross-claim was not mooted 
and not considered and the matter was solely 
decided upon the fact of the deposit having been 
made on 4.9-1944. 

[9] It is open to the civil Court to question 
tbe jurisdiction of the Deputy Commissioner. 
This has been laid down by Grille C. J. in I.L. R. 
(1946) Nag. 766* and tbe observations of the lear¬ 
ned Chief Justice have my respectful concurrence. 
To tbe same effect are the other decisions to which 
I have referred above. 

[lOl Id my opinion though the Deputy Com- 
missioner possessed tbe power of reviewing his 
order, in the present case he acted without 
jurisdiction in extending the time for payment 
till 4-9-1944. This power is not given to. tbe 
Deputy Commissioner by tbe Act and in assum- 
mg this power be acted without jurisdiction. I 
hold that tbe second order of tbe Deputy Com¬ 
missioner revoking the certlBcate is a nullity. 
Tbe civil Court must ignore that order and 
proceed as if it was not passed. The appeal is 
therefore allowed with coats and execution will 
proceed on tbe first certificate issued by the 
Deputy Commissioner. 

ill] After the typescript of the order was 
ready, learned counsel for the respondent chal¬ 
lenged tbe fact that the decree referred to in 


para. 8 (here para. 6} above bad been executed and 
the full amount recovered. I accordingly sent for 
the execution case because in my opinion it was 
necessary to know the correct facts before pas¬ 
sing orders in this case and this mode was more 
satisfactory than asking tbe parties to file affida¬ 
vits. I have seen tbe execution case and find 
that tbe amount was in fact paid. Thus tbe 
payment of instalments is referable to the de¬ 
posit made after tbe expiry of the period allow¬ 
ed to pay the instalments. 

[ 12 ] Learned counsel says that tbo matter be 
judged on facts obtaining on tbe date tbe Deputy 
Commissioner passed tbo second order and an 
inquiry be ordered. I find this unnecessary as 
that order as it stands is void and under tbo 
Act time cannot be extended by any Court or 
other authority. The respondent by his own 
action has completely shut himself from any 
relief about which bo could have urged something 
with a show of plausibility. 

G.N. Ap 2 )eal allowed. 
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Shevde J. 

Mungalal Uarbliagat Agarwal — Plain, 
tiff — Appellant v. Maksuddin llumoddin 
— Defendant—Respondent. 

Second Appeal No. 425 of 1943, Decided on 28-10- 
1947, from Appellate Decree of AddilioDnl District 
Judge, Ellicbpur, D/- 6-2*1943. 

C. P. and Bcrar Debt Conciliation Act (2 [II] of 

1933), S. 23 — “Time.continued''—Meaning 

of — Period from date of registration of agreement 
up to date of its receipt in office of Board, cannot 
be excluded. 

The expression “tbe time during which such pro¬ 
ceedings bad continued.“ in S. 23 of tbo Act 

secessarily postulates effective proceedings wbiob call 
for tbe excrciao of some judicial act as contradistiog* 
guisbed from a ministerial or a clerical act. After tbo 
registration of tbe agreement tbo Debt Conciliation 
Board is not required to exercise any judicial function 
as a Debt conciliation Board in tbe matter of conoiiia- 
tion. Tbe agreement which mny be good, bad or 
indifferent is finally eettled. Hence the period from 
the date of tbe registration of tbe agreement up to tbe 
dale when the registered agreement was received in the 
office of tbe Debt Conciliation Board and papers were 
directed to be filed, cannot be excioded. [Paras 3, 5] 

if. B. Ohandurkar — for Appellant. 

II. 7. Shnrcdf — for Respondent. 

Judgment. — This Eecond appeal has been 
preferred by tbe plaintiff, Mungalal, whose suit 
for recovery of certain money, due on a pro- 
note, dated 14th December 1936 (Ex. p-l) has 
been dismissed in both the Courts below. 

[ 2 ] Tbe facts which have given rise to this appeal 
are as follows: Tbe plaintiff instituted this suit 
on tbe basis of tbe pro-note. Ex. P-l. He bad a 
cause of action against the defendant on tbe data 
of tbe pro-note and he could have filed bis suit 
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within the legal period of limitation on or before 
lith December I93'.i. The plaint in the suit was 
filed and registered on 2nd September 1941. The 
plaiutitT’s suit is prima facie time-barred, but 
his contention is that he is entitled to deduct the 
period that was occupied by the proceedings 
before the Debt Couciliation Board, Ellichpur, 
initiated on the api)Iication of the debtor-defen¬ 
dant. The defendant had applied to the Debt 
Conciliation Board on 20th September 1937 for 
conciliation of his debt. The plaintiff was not 
agreeable to the scheme of conciliation recom. 
mended by the Debt Conciliation Board, whereas 
the other creditors had accepted it. On Sist janu. 
ary 1938 the agreement was drawn up with 
reference to those creditors who had accepted 
the scheme of conciliation. The said agreement 
was later on sent for registration under S, 12 (2), 
C. P. and Berar Debt Conciliation Act, 1933 
(2 [ll3 of 1933), hereinafter described for lucidity as 
the Act. The agreement’in question was actually 
registered on 9th February 1938 and it was 
received back by the Debt Conciliation Board 
on 5tb March 1938 from the Sub-Registrar, 
Ellicbpur, and thereupon on the same day the 
Debt Conciliation Board directed the papers to 
be filed. The plaintiff’s contention is that the 
whole period commencing with the filing of the 
application before it on 20th September 1937 up 
to 8th July 1939, when his application for review 
was thrown out, ought to be excluded from the 
period of limitation. It is conceded by Mr. N. B. 
Ghaudurkar, tbe learned counsel for the appel¬ 
lant, that his client’s suit would not be within 
time, even if he were entitled to exclude tbe 
period between 20th September 1937, on which 
the plaintiff-appellant made the application 
before tbe Debt Conciliation Board, and tbe date 
9th February 1938, upon which the agreement was 
registered. It is also further conceded that even 
if the additional period occupied by tbe pro. 
ceedings started on the application for review 
commencing from 3lst March 1936 up to 8th July 
1939, tbe date upon which the application for 
review was rejected, were excluded, the plain¬ 
tiff's suit would not escape tbe bar of limitation, 

[3] The only point, therefore, that calls for 
decision is whether the period from 9th February 
1938 (i. e. tbe date of tbe registration of tbe 
agreement) up to 5th March 1938 (I. e, when the 
registered agreement was received in the office 
of the Debt Conciliation Board, Ellichpur, end 
papers were directed to be filed) should be ex. 
eluded or not. If this period were excluded it is 
not disputed that the plaintiff’s suit would 
escape the bar of limitation; if it were not ex¬ 
cluded it is admitted, that bis suit instituted on 
2nd September 1941, was time-barred. 

[4] It is contended by Mr. Ghandurkar that 


under S. 23 of tbe Act tbe plaintiff is entitled to 
exclude tbe time daring which such proceedings 
bad continued and it has been argued that the 
proceedings did not terminate with the legis. 
tration of tbe agreement on gth February 1938, 
but that they should be deemed to have con- 
tinued even up to 5tb March 1938, that is, until 
the time when tbe registered agreement waa 
received in tbe office and the papers were 
directed to be filed. I cannot accede to this 
contention, for the simple reason that tbe pro. 
ceedings which commenced with tbe application 
of the debtor on 20tb September 1937 actually 
terminated on 9th February 1938, when the 
agreement was registered. This position is sup. 
ported by tbe plain and unambiguous language of 
S. 12 (2) of tbe Act. Under tbe provisions of S .12 
(2) of tbe Act, tbe proceedings undoubtedly cod. 
tinued until the agreement was registered. When 
it is once registered, it takes effect, as if it were a 
decree of a civil Court. That means, iu other 
words, that after tbe agreement is registered, there 
remains nothing to be done by the Debt Conci¬ 
liation Board so far as the conciliation of the 
debt is concerned. In so far as the agreement, 
after it is registered, has the effect of a decree, 
it can be executed as a decree according to tbe 
usual procedure. The proceedings before tbe 
Debt Conciliation Board must, therefore, be 
deemed to be effective proceedings until the agree¬ 
ment is actually registered. 

[ 5 ] Tbe order-sbeet, dated 5th March l^» 
(Ex. P.3) on which Mr. Ghaudurkar places his 
main reliance runs thus : "5th Match 1938- 
Agreement received duly registered. Civil Court 
informed. File.” That order of 6th Match 1938, 
cannot, by any stretch of reasoning, be inter, 
preted to mean that it amounts to any 
of judicial function by the Debt Oonciliatioa 
Board. Tbe expression "the time during 

such proceedings had continued.. • n 

S. 23 of the Act necessarily postulate effectiv 
proceedings which call for the execcis® of some 
judicial act as contradistinguished from a mim • 
terial or a clerical act. It is quite obvious t a 
after the registration of the ^reement on 
February 1933, the Debt Conciliation Board 
not required to exercise any judicial function 
a Debt Conciliation Board in the . 

conciliation. The agreement which may ^ ® ' 

bad or indifferent was finally settled. The co 
ciliation of the debt so far as the creditws w 
were agreeable thereto were concerned^ 
completed. When the scheme of conciliation 
debt was actually embodied in the *8^®^ 
and when it was registered, the whole prooeeu s 
before the Debt Conciliation Board did . 
an end altogether. It is futile to ^ 

after the effective termination of the proceeui g 
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before the Debt Conciliation Board, mere receipt 
of the registered agreement in the office of the 
Debt Conciliation Board from the Sub-Eegistrar'a 
office and mere order to file papers could, with 
any rhyme or reason, be regarded ag proceedings 
before the Debt Conciliation Board so as to ex. 
elude the period from 9tb February up to 5th 
March 1936. 

[6] I, therefore, agree with the learned Judge 
in the Court below in holding that the plaintiff 
is not entitled to exclude the period from 9th 
February 1938 up to 5th March 1938 under the 
provisions of S. 23 of the Act and hold that tbo 
present suit was rightly held as being barred by 
limitation. 

C7] The appeal before me falls and is dismia. 
sed with costs. 

v.B.B. Appeal dismissed. 
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HtDAYATULLAE J. 

Balchand Tikaram and others — Accused- 
Applicants V. Emperor. 

Criminal Revn. No. 204 of 1947, Decided on 2*1*1948, 
from order of Addl.Se85ion0Judge,8augor, D/-10'3-1947. 

(a) Defence of India Rules (1939). R, 81 (4)-Cen- 
tral Provinces Order requiring “dealers” lo give 
correct returns of stock, with declaration—‘Dealer’ 
includes “producer.” 

Where the “dealere” are required by the order of 
^be Provincial Govt. (Central Provinces) to give returns 
of their stock, the word "dealers" applies also to per¬ 
sons who manufacture and sell. It is true that ordi¬ 
narily the word is applied to a person who sells arti¬ 
cles in the same condition In which he bought them 
hut that is because of the large number of traders of 
this kind to be found in this country. There is noth¬ 
ing wrong in speaking of a 'furniture dealer’ even 
though he may be a manufacturer and may not be 
merely buying and selling furniture made by others. 

The fact that the form of return does not apply stri¬ 
ctly to a'producer'because there is no column where 
the 'dealer' can show the quantity “produced" by him 
as opposed to the quantity bought by him, is not con- 
clu-ive of the matter. 

Consequently, persona who press out oils and produce 
oil cakes as by-product, are ‘dealers’ in oil cakes within 
the meaning of the order. [Paras 3 &4 j 

(b) Defence of India Rules (1939), R. 81 (4)—Cen¬ 
tral Provinces Order requiring dealer to give cor¬ 
rect returns of stock with verification—Dealer sta¬ 
ling quantity approximately without verification— 
Order is contravened-Prosecution need not show 
that quantity was more than shown in return. 

Where the return filed by a dealer as to his stock, 
under the order of the 0. P. Government requiring 
dealers to give returns of their stock with verification, 
does not make a true statemeot of the quantity and is 
not verified as required by the prescribed form, but 
merely states the quantity approximately, the order is 
contravened, and an oflence punishable under R. 81 (4) 
ii committed. Prosecution need not prove that actnal 
quantity In etook was more than that ehowu in the 
form. [Para 5] 

(c) Defence ol India Rules (1939). R. 81 (4) - 
P. Government order requiring dealers to give 
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return of their Slock and verify same—Mens rca 
must be proved for conviction under R. 81 (4) lor 
contravention of order. 

For conviction under R. 81 (4) for contravening 
order requiring deilers to give returns of their stock 
and verify the same, wens rca must be proved. The 
persons having nothing to do in the malttr cannot be 
convicted. [Para 6] 

Case referred 

1. (189l)7T.L.R.302. N. E. Riy. Co. v, Mayor, 
etc. Kingston-upon-Hull. 

M. U Boldo—loi- Applicants. 

R. Kaushalendra Liao, Govt. Pleader — for the 
Crown. 

Order — The applicants were convicted under 
R. 81 (4), Defence of India Hulea for con¬ 
travention of the Provincial Government's 
Order relating to oil-cakes. The facts are that 
the applicants (who are all brothers) are pro- 
prietors of Hira Oil Mills, Saugor, and in con- 
travention of the order of the Provincial Gove¬ 
rnment did not submit a true return of their 
stocks of oil cakes in the three months which 
are the subject of this prosecution. Their sen¬ 
tences were varied on appeal and as they stand 
to-day they are : 

Applicant i-Rg. 2000 for each of the three 
offences. Total Rs. 6,000. 

Applicants 2 & 3 — l\s. 300 for each of the 
three offences. Total fine Rs. 900 each. 

[ 2 ] Various grounds were urged in the peti¬ 
tion for revision but now the main argument is 
the applicability of the order to the applicants. 
It is contended that the order applies only to 
'dealers' and the applicants are not dealers be¬ 
cause the applicants press out oils aod tbe’oil- 
cakes are merely a by-product. In this sense 
the applicants contend they are ‘producers' rather 
than dealers. Since the clause contravened ap¬ 
plies to dealers, it is urged, no offence has been 
committed by the accused. In this connection 
reliance was placed upon the meaning of the 
word ‘dealer’ and it was argued that the word is 
used in the order in the sense of a person who 
'buys and sells’ and thus the Provincial Gove¬ 
rnment must be held to have purposely cxclud- 
ed the application of the order to 'producers.' 
Reference was also made to the form prescrib¬ 
ed which, it was urged, strengthens this argu¬ 
ment and to certain other orders of the Provin¬ 
cial Government in which a distinction is made 
between 'producers’ and 'dealers,' 

[3] The learned Sessions Judge has discussed 
at length the several meanings of the word' dea- 
ler’ and has shown that the word applies also 
to persons who manufacture aod sell. It is true 
that ordinarily the word is applied to a person 
who sells articles in the same condition in which 
be bought them but that is because of the large 
number of traders of this kind to be found in 
this country. There is nothing wrong in speak- 
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ing of a 'furniture dealer even though he may 
be a manufacturer and may not be merely buy. 
ing and selling furniture made by others. See in 
this connection the -wide meaning given to the 
word ‘dealer’ in (1891) 7 T. L. R. 302.^ 

Ul It is true that the form does not apply 
strictly to a ‘producer’ because there is no co¬ 
lumn where the 'dealer’ can show the quantity 
produced’ by him as opposed to the quantity 
bought by him. But that in my opinion is not 
conclusive of the matter. If the meaning of the 
word is clear, the person filling in the form could 
state the fact in it by specifying the quantity 
■produced’ as has l^en done in the present case 
by the applicants. There is no force in this con¬ 
tention. Indeed accused l in giving the re. 
turn shows that he well understands this posi. 
tioii. 

[5l The gravamen of the charge against the 
applicant 1 is not that be has not given a return 
but that the return does not make a true state- 
menb of tlie quantity and is not verified as re- 
quired by the proscribed form. Applicant l has 
merely stated the quantity approximately. It is 
contended that it was not proved by the prosecu¬ 
tion that the quantity was more than shown in the 
form. That is neither here nor there. There is a 
sound administrative reason to compel the dea- 
lers to give a declaration about the true quan- 
bity and also to give a declaration to that effect 
since a person making a false declaration is 
liable under the Penal Code for it. Applicant 
1 bad been warned about this and there is 
no excuse for not complying with the express 
^directions in this behalf. In my opinion there 
was contravention of the order and the convic¬ 
tion of applicant 1 cannot be said to be bad. I 
accordingly confirm it. 

[6] As regards the liability, applicants 2 
and 3, there is no proof that these applicants 
did anything in the matter. They cannot be said 
to have shared the mens rea which in my opi- 
nion must be proved. Their convictions are not 
proper. I therefore set aside their convictions 
and the sentences of fines imposed on them. 
The fines which have already been recovered 
will be refunded to them. 

[7] As regards applicant 1, the of fine Es. 6.000 
is too heavy and excessive. It is true that the 
Mills had been told that the forms must show 
the true quantity and must contain a declaration 
to that effect. But the fact remains that he did 
submit a form and that the form being inoom- 
plete the accused was required to adopt it for 
his own purpose. That proves his desire to com- 
ply with the law. Though it was not necessary 
for the prosecution to prove that he had under¬ 
stated the quantity, the proof of such a fact 
would have proved that the offence was more 


serious. This has not been done and there is 
nothing to show that the accused purposely did 
not give a declaration to save himself from fur¬ 
ther consequences. In my opinion the ends of 
justice would be served by imposing a fine of 
of Bs. 500 on each count, that is to say, a total 
fine of E3.1,500. 1 find that the fine has already 
been recovered. The balance will now betefua- 
ded to applicant 1. With this modification 
the application for revision is dismissed. 
r.g.D. Order accordingly. 
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Hemeon J. 

Gulahchand Bhagiratha — Accused—Ajiplu 
cant V. Emperor. 

Cfiminal Revn. Ko. 487 of 1947, Decided on 7-2- 
1948, from order of 2nd Addl. Sessions Jadg^ 
Amraoti, D/-30'9-1947. 

(a) C. P. and Berar House Rent Control Order 
(1947), Cl. 14 — Indirect interference with water 
connection—Connection cut off by municipality on 
landlord’s application—Landlord is liable. 

Clauee 14 applies to indirect interference also and 
when the inunicipiility outs oil the water supply of the 
house as a result of the landlord’s application, the 
landlord is liable under 01. 14. [Para 4} 

(b) C. P. and Berar House Rent Control Order 

(1947), Cl. 14— Clause is not ultra vires powers 
under S, 2, C. P. and Berar Regulation of Lemnft 
oi Accommodation Act (11 of 1946 ) under which 
order was made. . .n a ~ 

Clause 14, C. P. an^ Herat House RentCo^rolOrder 
is covered by the words "regulating the letting ^ 
subletting of any accommodation" in 8 . 2 , Begnia 
of Letting of AccommodationiAct. Rulemaongpowe 
conferred by the opening part of the section an 
function of Cls. (a) to (d) is merely illuatrative. 
borne out by the fact that they are preceded by ^ 
words "in particular” which connote that the p 
ing contents of the seciion relate to the gene J 
the powers conferred on the Provincial Goveram - 

Clause 14 is not, therefore, ultra vires J » g 
under S. 2: 32 A. I. E. 1945 P. 0. 166 , Ffi 90 
1943 F C 1, Not fall [P^^as 6 and f 

Casts referred’.— i. tTiR. 

I, (’43) 1943 F. C. R. 49; 30 A I.R-1943 F.0.1. Lh-" 

(1943) Kar F. C. 26: I.L.B. 1944 Bon. 183 

1. C. .1:44 Cr. L. J. 558 (F. 0.). Kesh^y 

2!'(^6M94'5 F. C. B. 195 ; 32 A. I. 

I, L. B. 1945 Kar P. 0. 371 ! 72 I. A. .241. Ml 1- 
243 (P. 0.), Emperor v. Sibnath Banerji. 

r. J. Zedflr-for Applicant. #„,thpCtowii- 

B. KaushaUndra Boo, Oovt. Fleader-tor the 

Order_Gulahchand of Amraoti was ^ 

victed and sentenced to undergo 4 ® 
rigorous imprisonment under Cl. 14, 

Berar House Rent Control ijid, 

to pay a fine of Rs. 50 under Ol. 13 (1) . 

read with 3. 8, 0. P. And Be«t 
Lettiog of Accommodation Act, 1946, oy 
class Magistrate, Amraoti 
dismissed by the Second Additional 
Judge, Amraoti. He has now come op 
sion to this Gourt. 
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[ 2 ] As a result of his application of 25th March 
1947 to the municipality, the water connection 
of his tenants Madanlal, Batanlal, Bhaurao and 
Mathuradas (p. Ws. 2-6) was stopped and on 
2nd April 1947 he issued them notices to vacate 
their house without the previous written permis¬ 
sion of the Controller. He subsequently applied 
to the Controller for such permission on the 
ground of non-payment of rent by the tenants 
and the Controller on 1 st September 1947, gran- 
ted him the permission. An appeal from that 
order was summarily dismissed by the Deputy 
Commissioner, Amracti, on 22 nd September 1947 . 

[3] So far as the contravention of Cl, 13 (i) 
(a) of the Order is concerned, there can be no 
question that it took place and I was not ad¬ 
dressed regarding it. It was also clear that as a 
result of the applicant Gulabchand's application 
to the municipality, the water connection of his 
tenants was stopped, hut it was urged that his 
act was not covered by cl, 14 of the Order, in¬ 
asmuch as that clause contemplates direct inter- 
ference by a landlord with the water connection 
of a house occupied by his tenant. 

[4] Clause 14 runs as follows: 

"No landlord shall interfere with the.water 

connections.... of the house so as to affect materially 
the enjoyment of the house by the tenant.” 

There is nothing in the wording of the clause 
to restrict it to direct interference and from its 
terms it is clear that interference of any kind 
with the water connections is prohibited, if such 
interference materially affects the tenant’s en¬ 
joyment of the house. This ban thus, applies to 
indirect interference and it follows that when 
the municipality cut off the water supply of the 
house in question as a result of his applica¬ 
tion, he was liable under clause 14 of the Order. 

[5l.This does not conclude the matter, as bis 
learned advocate raised the interesting conten¬ 
tion that this clause was vHra vires of the 
Central Provinces and Berar Regulation of Let¬ 
ting of Accommodation Act, 1946, under 8. 2 of 
which the Order was made. That section is: 

Rtgulatwn of leltxng and sub-letting, «fc.—The 
Provincial Government may, by general or special order 
which shall extend to sucli areas as the Provincial 
Government may, by notification, direct, provide for 
regnlating the letting and sub-letting of any accommo* 
daticn or class of accommodation whether residential 
or noD-residential, whether furnished or unfurnuhed 
end whether with or without board and in particular, 
(a) tor controlling the rents for such accommodation 
either generally or when let to specified persons or clas¬ 
ses of persons or in specified circumstances, (b) for 
preventing the eviction of tenants or sub-tenants from 
Such accommodation in specified circumstances, (c) for 
requiring such accommodation to be let either gene- 
^y. or to specified persons or classes of persons, or in 
specified oiioumstances, and (d) for collectiog any 
information or statistics with a view to regulating any 
Of the aforesaid matters.” 

[6] There is in my view no force in the con¬ 


tention that the words "regulating the letting, 
and sub-letting of any accommodation" do not 
cover a provision which inhibits interference of 
the kind in question. "Regulating" in this con-! 
text means subjecting to rules or restrictions; and' 
clause 14 is clearly a clause which is designed to 
place restrictions on a landlord'spowersof inter- 
meddling with conveniences in such a manner 
that the tenant’s enjoyment of the house let to 
him is materially affected thereby. 

[7J The contention that as clauses (a) to (d) of 
S. 2 , Central Provinces and Berar Regu- 
lation of Letting of Accommoilation Act, 1946 
did not cover clause l-i of the Order, it was not 
permissible to invoke the aid of the more gene, 
ral words "regulating the letting and sub.!etti«g 

of any accommodation.’’ in s. 2 . of the 

Act, cannot succeed. This contention was based 
on the rule of the Federal Court in 1943 F. c. R. 
4'J* to the effect that as iho Legislature had set out 
in plain and unambiguous language in para, (x) 
of s. 2 ( 2 ), Defence of India Act, the scope 
of the rules which might be made providing for 
apprehension and detention in custody, it was 
not permissible to pray in aid the more general 
words in S. 2 (1) of the Act, in order to justify 
a rule which so plainly went beyond the limits 
of para, (x). 

[8] In 1945F.c.R. 195,'however, their Lordships 
of the Judicial Committee of the Privy Council, 
who were of the view that that case had been 
wrongly decided, made the following observa¬ 
tions: 

‘‘Tbeir Lordships are unable to agree with the lear¬ 
ned Chief Justice of tlic Fedejal Court on bis statement 
of the relative positions of sub sections (1) and (2) of 
8 . ‘2, Defence oi India Act, and counsel for (ho 
resir’QdcDts in the present appeal was unable to sup¬ 
port that statcmtnl.... In the opinion of their Lord* 
ships, the function of sub-secliou (2) is merely an illus¬ 
trative one; the rule-making power is conferred bysub- 
section (1). and 'the rules’ which are referred to iu the 
opening rentence of sub section (2) are the rules which 
are authorised by, and made under, sub-sectiou (1|; 
the provisions of sub-section (2; are not restrictive of 
sub-section (1), as, indeed, is expressly stated by the 
words "without prejudice to the generality of the 
powers conferred by sub-section (1) ’. 

[9] I am aware that; S. 2 , Central 
Provinces and Berar Regulation of Letting of 
Accommodation Act, 1946, does not contain the 
words "without prejudice to the generality of 

the powers conferred.", but it is manifest 

that the rale-making power is conferred by the 
opening part of the section and that the fun¬ 
ction of clauses (a) to (d) is merely illustrative. 
This is borne out by the fact that they are 
preceded by the words “in particular" which 
connote that the preceding contents of the 
section relate to the generality of the powers 
conferred on the Provincial Government. 
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Emperor v. Amir Khak (Bose J.) 


A. I.B. 


[10] The applicant’s conviction under clause 
14 of tlio Order read with 3. 8, Central Provinces 
and Berar Regulation of Letiing of Accommo- 
elation Act, 191C, was, therefore, in order and it 
is nmintaiced. It seems to me, however, that 
the punishmeiit awarded was inappropriate and 
unduly harsh. The tenants were duly evicted 
from the bouse in 191< for failure to pay the 
rent of the house for several months and it is 
clear that they were extremely unsatisfactory 
tenants. This does not condone the applicant’s 
high-handed aettou, but it is undoubtedly a cir. 
cumstance in his favour in awarding punishment. 
There was also the fact that the rent from the 
bouse constituted bis only source of income, as 
bo is physically disabled. The sentence of 4 
months’ rigorous imprisonment is, therefore, set 
aside and replaced by a fine of Rs. ICO. In 
default of payment of that fine he shall under¬ 
go 1 month’s rigorous imprisonment. 

[11] Subject to this modification, the applica¬ 
tion is dismissed. 

E.G.d. Bevision dismissed. 


1. 1. R (35) 1948 Nagpur 416 [C. N. W.] 

Bose J. 

Emperor v, Amir 'Khan sh Abdulla and 
another — Non-applicants. 

Crimijinl Revo. No. 107 of 1947, Decided on 9-10* 
1947, from order of 2Ed Addl. Sessions Judge, Jubbul- 
pore, D/- 22-1-1947. 

Criminal P. C. (1898), S. 488 (3)-Husband against 
•whom order under S, 488 is passed declared insol¬ 
vent—Arrears of maintenance can be recovered by 
proceedings under S. 488 (3). 

Insolvency of a person in itself is no bar toa proceed¬ 
ing under S. 488 (3). Where after an order of maiiite- 
•imnce against the husband is passed, the husband is 
declared insolvent, insolvency does not bar the proceed¬ 
ings under S. 488, for the recovery of the arrears of 
maintenance. The fact that the bulk of an insolvent's 
property vests iu tbe Receiver and that this might, in 
given cases, afford “suSicient cause" for non-payment 
of the maintenance is of course reles'ant, but, there 
may be cases in which a part of the insolvent's proper¬ 
ty does not vest in the Receiver: 25 A. I. B. 1938 
All 253, Relied on, (Para 4 & 5) 

Qnaire' Whether wife has two remedies, one by re¬ 
garding arrears due as "debt" provable in insolvency 
and the other under S. 498 (3). [Para 6] 

Case referred:— 

l.(’38)I. L.R. (1938) All. 486 :25 A. I. R. 1938 All 
253 : 175 I.C. 235:39 Cr. L. J. 553, Shyama Cbaran 
V. Anguri Devi. 

Order.—The question here is whether S. 488, 
Criminal P. C., applies to a person "who is adjud- 


ced insolvent after an order of maintenance has 
been made against him. 

[ 2 ] Tbe order for maintenance was passed in 
favour of the non-applicant’s wife on 7tb August 
1944. The noH'applicant applied to be adjudicat. 
ed an insolvent on 30th January 1945 and was 
adjudicated on 27th July 1945. On 29bh January 
1945 the non-applicant divorced his wife. The 
question relates to the arrears which accrued 


meanwhile. 

[3] The learned Magistrate holds that tbe 
wife’s only remedy is under the Insolvency Act 
where she must prove her debt. He considers 
that S. 488, Criminal P. C., no longer applies be¬ 
cause of ss. 28 and 34, Provincial Insolven¬ 
cy Act. 

[ 4 ] There is some difference of opinion on 
this point, but I agree with Allsop J. in l. L. R. 
(1938) ALL. 486* that insolvency in itself is not| 
a bar. As he points out, the order passed by a 
Magistrate under S. 488 (3), Criminal P. 0., 
against a person, who fails to pay without suffi¬ 
cient cause, is a sentence of imprisonment. No 
part of tbe Provincial Insolvency Act confers 
immunity from arrest or detention against sen¬ 
tences of imprisonment passed by a Cmninal 

Court. , 

[ 5 ] The fact that the bulk of an insolvents 
property vests in the receiver and that this right 
in given cases afford "sufficient cause" for non¬ 
payment of the maintenance is of course rel^ 
vant, but as Allsop J. points out, thew 

cases in which a part of the insolvent's property 
does not vest in the receiver. In snch c^, 
provided the portion left to the insolven 
sufficient to enable him to comply with the or « 
under s. 488, the fact of adjudication wo 
afford no protection. I set aside the 
Magistrate’s order and direct him to proceea 

under S. 488 (3). ^ 

[6] I may add that the non-applicant’s wife 
regarded the arrears due to her as a debt p 
vable in the insolvency and applied to the Inso • 
ency Court to prove it. She succeeded and 
been put on the list of scheduled creditors, n | 
that is neither here nor there. I am not conM 
ed here with whether she has two remedi , 

whether tbe Insolvency Court was right or wrong^ 
All I hold is that insolvency in itself 19 noi 

bar to proceedings under S. 488, Criminal r- 

E.G,D. Crder set as\de, 
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lawful unless confirmed by Court 197a 

_ S. 207 (1) —Affidavitby all directors not 

necessary 

Com promise — Binding nature — It stands 
on same footing as family settlement 6^^ 
Contempt of Courta Act (XII [12] of IW* 
S, 1 _Contempt, what amounts to — Com¬ 

munication with Judge 
_ S, 2 (2) - Oudh Chief Court, if can 

punish oontemipt of subordinate Court 

_ S. 3 — Interference with coarse of jos- 

tice — Prejudicial publication during pendew 

- S. 3 — Apology, if entitles the 

discha^e as of right — Contempt oi 
nature — Offender sentenced , , 

Contract Act (IX [9] of 1872)i S- 2 f "T 
Promise of performance of existing duty 

_ S. 20 — Compromise of doubtful 

Subsequent inquiry revealing title in one P® 

—Such person cannot resile from comp 

on ground of mistake _ _ i. 

—S, 187 - Implied authority - Vmt to 

sell implies power to clarify title and set 
putes necessary for effecting sale 

- S. 188 - Power of attorney - 

tion — All olanses must be read togethe 

-S. 188 - Power of attorney - CoM» 

tion — Power of attorney given for ^ 
purposes, governing object being power 
All other purposes must be read as anoi 

governing object , vc^aiinn of 

-S. 196 — There can be Vp 

illegal act without knowledge of illegah y 

-S. 228 — Compromise by 

within and partly in excess of autbon^ 
Parts inseparable—Whole compromiw . 

- S. 237 - Third party not 

written power of attorney — .. -jjy 

bound if agent has acted in of ^ 
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Court-feeB Act (VII [7] of WO), S. 7 (iv) 
•proviso (0. P.) — Plaintiff collecting 'ohungi 
and mahnsur in bazar as proprietor — Town 
Area Committee interfering with plaintiff’s 
collection and recovering dues itself ~ Suit by 
plaintiff for declaration, for perpetual injunc¬ 
tion and for damages — Relief held claimed 
with reference to immovable property and first 
proviso to S. 7 (iv) applied — Relief fotdeolara- 
tion held did not require to be separately 
valued SOG 

- S, 7 (iv) (a) ((7. P.) — Suit for declara¬ 
tions and injunctions — Prayer for declaration 
that plaintiff was entitled to future profits of 
bazar and to accumulated profits As regards 
future profits ad valorem court-fee under S. 7 
(v) held must be paid — Suit held was under¬ 
valued and valuation could be corrected by 
Court — Value of declaration or consequential 
relief held could not be less than amount of 
accumulated profits 297 

■-S. 7 (TV-A) (U. PJ — Suit for declara¬ 

tion of title on two allegations—Fraud alleged 
in previous suit and execution proceedings 
reeulting in sale in favour of defendant — 
Second allegation that in subsequent partition, 
property in question was allotted to plaintiff — 
Suit held fell under S. 7 (iv-A) although can¬ 
cellation of sale deed was not prayed for 216 

- S. 7 (IV^L) rC. P. Amendment)—Appli¬ 
cability — Deed of relinquishment by widow 
in favour of step-daughter — Suit for posses¬ 
sion by reversioner on death of widow 86 

- S. 7 (IV'A) (U. PJ — Suit for declara¬ 
tion that "tamliknama” is invalid and for 
possession -- Separate court-fee is payable on 
each relief 24(2) 

Criminal Procedure Code (V [5] of 1898), 
S. 139>A — Inquiry in two stages essential 

19 

- S, 145 — Jurisdiction — Failure to pass 

order under 8. 145 (1) at any stage — No 
sufficient material on record to pass such order 
— Proceedings under S. 146 are without juris, 
diction — Order attacbing crops passed — 
Proper order in such case is to withdraw attach¬ 
ment and deliver crops to persona on whose 
land they were produced 184 

——Ss. 145 and 145 — Both parties in joint 
possession ~ Applicability of Ss. 146 and 146 

180 

-Ss. 287 and 342 — Oral etatementa by 

accused before Oommittiog Magistrate with¬ 
drawn in Sessions Court — Evidentiary value 
of 996 

-Ss. 290 and 342 — Written statement 

filed on behalf of accused in Court of Commit- 
ing Magistrate — Value of 99a 


Criminal P. C. (contd,) 

-S. 342 — Prosecution under S. 4 (1), 

U. P. Pood Grain Rationing Order — (3onfea. 
sion by accused to Food Grain Inspector not 
put to accused under S. 842 — Confession can¬ 
not be relied upon for determining guilt of 
accused 81a 

-S. 342 — Statement under, containing 

both incriminating and self-exculpatory state¬ 
ments ~ Conviction based on former — Lega¬ 
lity 256 

-S. 522 — There must be use of force or 

show of force — Breaking open lock and taking 
possession without opposition is not use or show 
of force — Order directing delivery of posses¬ 
sion to complainant is illegal 246 

-- S. 626 — Murder case — Transfer of — 

Mere feeling of apprehension, not justified by 
action of Court, is not sufficient 108 

- S. 537 — Inquiry in two stages essential 

19 

- S. 56LA — Scope — No revision or 

appeal against conviction — Powers under 
S. 561-A, if can be used — Acquittal of one of 
accused in appeal ~ Genera! observations in 
judgment against prosecution — Convictions of 
non-appealing accused, if can be set aside under 
S. 661.A 17 

Crown Grants Act (XV [15] of 1896), S, 3 
— Crown grant in unqualified terms — Effect 

96 

Custom — Primogeniture — Oudb Estates — 
Proof — Onus — Paucity of divisions of estate 
during course of 25 years — Inference 807r 

Defence of India Rules (1939), R, 81 (2) 
(c) (ii) — Rules under framed by District 
Magistrate, Lucknow, Rr. 6 and 7 — Scop© 
and effect 80 

- R. 81 (4) — D. P. Controlled Cotton 

Cloth and Yarn Dealer’s Licensing Order — 
License under, in Form "C’* — Partabgarb 
District Controlled Cotton Cloth Distribution 
Order, 1946 — Order not published in news¬ 
paper as stated therein — Accused having in¬ 
formation of Order and acting under it — He 
is liable to prosecution for breach of Order — 
License in Form “0” held not superseded by 
latter Order — Accused held liable for failure 
to comply with conditions of license 183 

.- B. 119 (as amended in 1945) P. 

Controlled Cotton Cloth and Yarn Dealer's 
Licensing Order — License under, in Form • 
"C" — Partabgrah District Controlled Cotton 
Cloth Distribution Order, 1946 — Order not 
published in newspaper as stated therein 
Accused having information of Order and acting 
under it — He is liable to prosecution for 
breach of Order — License in Form “C” held 
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Defence of India Rules (co7itd.) 
not superseded by latter Order — Accused held 
liable for failure to comply viith conditions of 
license 183 

Evidence Act (/ [l] of 2872), S. 4 — Gerti. 
llcate under S. 24 (1), Companies Act (1913), 
is conclusive as to number of shares subscriber 
took — Proof to contrary not permissible 
(Ohiisr) 197a 

-S. 10 — Will — Plaintiff pleading undue 

influence — Evidence not disclosing use of 
undue inffuence — Burden is on plaintiff to 
substantiate his plea — Court must however 
determine whether evidence adduced by legatee 
is sufficient to remove all suspicion IGuc 

- S. Primogeniture—Oudh estates — 

Proof — Onus — Paucity of divisions of estate 
during course of 25 years — Inference 307r 

- S, 18 — Recital in document is nob ad¬ 
missible 54i 

- S. 13 — Section does not tell how facts 

are to be proved 64j 

- S. 18 ^ Admission by patty on pure ques¬ 
tion of law is not binding on him — Opinion 
about character of property is question of law 

1256 

- S. 24 — Person in authority — Confes¬ 
sion to Food Grain Inspector under U. P. Food 
Grain Rationing Order (1945)— Prosecution 
if bound to prove confession to be voluntary 

81c 

- S. 25 — Food Grain Inspector under 

U. P, Food Grain Rationing Order is not police 
officer within S. 25 — Statement made to 
Inspector is not inadmissible by reason of 
S. 25 816 

- S. 35 — Document kept with official re¬ 
cord — Person preparing it not under duty — 
Extract of such document, held not admissible 
under S. 35 307d 

-S. 35 — Evidence of fact — Document 

is evidence of fact contained in it 807/ 

- S, 35 — Settlement orders and akhir 

Eubkars based on Sanad — Admissibility to 
show that sanad was granted to person named 
therein 307A 

- S. 35 — Register of births in Police sta- 

tion — Entries in — Admissibility — Evid- 
ontiary value 1/ 

- S. 45 — Medical opinion as to age le 

- Ss. 48, 49 and 32 — Scope and applioa- 

bility 907s 

-8, 06 — “Document required by law to 

be attested’’_Bond does not require attesta. 

tion — S. C8 does not apply — Party contend, 
ing to contrary must show that it requires 
attestation ^ Fact that it is in fact attested is 
irrelevant 258 


Evidence Act (contd.) 

_ S. 79 — Section has no application (O' 

original documents Ig 

_ S. 83— Settlement maps are not flosa- 

ments of title 1896 

_ Ss. 91 and 35 — Proof of fact of grant 

of Sanad and proof of contents thereof —Proof 
of former — Admissibility of evidence other 
than Sanad—Admissibility under S. 35 807j 

- S. 9J—Secondary evidence 307ar 

-_ , 5 , 9i_CompromiS0—Correspondence pre- 

ceding compromise is admissible 64/ 

- S. 92 Provisos 2 and 4 — Applicability — 

Subsequent oral agreement between mortgagor 
and mortgagee regarding the mode of payment 
—Mortgage deed silent on the method— Agree¬ 
ment in no way modifying or rescinding terms 
of mortgage—Oral agreement can be proved: 129^ 

_ Ss. 101 to 103 — Primogeniture — Oudh 

Estates—Proof—Onus—Paucity of divisions of 
estate during course of 25 years—Inference 

^ 307r 

■S. 101 —Ejectment suit— Question of title 


—Burden of proof — Weakness in defendants- 
case cannot be taken advantage of 189® 
—S. ilO—Section does not apply when ini¬ 
tial title of another person is established 64m 

-S.Jil—Will —Plaintiff pleading nndae 

influence—Evidence not disclosing use of undue 
influence—Burden is on plaintiff to sutetanbate 
his plea—Case must however determine whe¬ 
ther evidence adduced by legatee is 
to remove all suspicion ..., 

- S, IJd-Retrenchment Committee abousn- 

ing certain post— No confirmation by Dear 
Chairman dismissing incumbent — Appoa 
Government —Order of Chairman held mv 

— Suit to recover provident fund dunng ^ 
dency of appeal decreed—Subsequent rew a 
by Board confieming decision of Committee aw 
action of Chairman— No fresh order of oi 
sal— Suit by employee for declaration tna 
was still in employnaent and for arrears P 

— Plaintiff held entitled to 'declaration - ^ 
was held not estopped by previous 

U. P. Municipalities Act held qofi 

ances not mentioned in notice under d- ' 
U. P. Municipalities Act held could n 

allowed ,, ogoj 

- S. 115-Opxnm on point of law ; 

Grant— Ancient grant— Dedication— E 

— Actings or statements of grantee 
successor and treatment on admmistra 

cords may be considered ,„rTr fslof 

Guardians and Wards Act (VIII [ 
1890), S. 5-Applioation by father 
- S. 17- AppUoation for change of oMi^y 

_Considerations which should influence 


9 


Subject Index, A. I. E. 1948 Oudu 


Guardians and Wards Aot (conii,) 

- Ss, 19 (h) (ind 25—Application for change 

of custody—Oonaiderations which should influ¬ 
ence Court 51c 

- S, 25—Application under — Sole criterion 

for decision is minor’s welfare—Son born while 
husband and wife were living apart —Husband 
marrying second wife— Welfare of son held re- 
quired that he should be allowed to remain with 
his mother 266a 

- S, 25—Order under, allowing minor to re¬ 
main with his mother instead of with his father 
is of temporary character 266f' 

- S. 25—Applicability—Minor son never in 

custody of his father, the guardian de jure_ 

Father still can apply under S. 25 2G6d 

- S, 48— Application upon fresh facts whe¬ 
ther barred 515 

Hindu law— Joint family-Separation—Tests 
—Conduct of particc ic real gaifle zOlu 

-—Joint family — Exclusion of member_ 

What constitutes—Adverse possession 807y 
-—Joint family— Acquisition — Self-acquiai- 
tion—Presumption 807 uj 

-Joint family — Self-acquiied property of 

father — Devolution of, upon sons — It is not 
joint family property in their bands 125^ 
-Maintenance — Widowed daughter-in-law 

— Joint family not possessed of ancestral pro- 

petty—Obligation of father-in-law and his sons 
or son’s sons inheriting his property to provide 
maintenance including residence 106 

-Religious endowment— Dedication—Evi- 

dence—Property in possession of ley holder and 
subject to ordinary law of inheritance — Fact 
that income of property was devoted to unkeep 
of temple does not prove dedication 217c 

-Religious endowment— Dedication— Evi- 

dence—More fact that property descended from 
guru to chela for several generations is not 
sufficient to prove dedication 247(2 

-Religious endowment— Math or Asthan— 

Requirements of, stated 247/ 

-Religious endowment—Mahant—Property 

granted to individual who was head of math, 
held not personal property of mahant 247// 
-Religious institution—Mahant— Powers of 

— Alienation of endowment property without 
legal necessity is not binding on endowment 

247A 

InterpretfttloQ of statutes— Statute confer¬ 
ring jurisdiction if particular conditions are 
satisfied cannot be taken to confer jurisdiction 
also in cases which do not fall within ambit of 
the conditions laid down but merely within the 
basis of an analogy 8495 

-Retrospective effect-Vested rights 807rt 

—^Interpretation of enactment is to be made 
of all its parte togetbsi (FB) 2145 


Interpretation of Statutes (contd.) 

-Plain language— Effect to be given to its 

plain meaning oven if serious anomalies may 
result thereby (FB) 1625 

-Harmonious construction — Meaning of 

words depends on context— All parts of Act to 
bo considered together — Words in one part to 
bs BO construed as to be consistent with other 
parts and intention of legislature (FB) 162c; 

-Amending Act — Vested rights cannot be 

allowed to be abrogated unless such intention is 
clearly expressed (FB) 16ic2 

-Procedural laws 188a 

-Retrospective effect 865 

Landlord and tenant — Relinquishment — 
Notice of relinquishment given by tenant not in 
actual possession—Landlord executing patta in 
favour of another person — This indicates that 
tenant gave up possession 2545 

-Grove lands—Abandonment—Custom pro¬ 
hibiting sale—Sale in execution of decree against 
gtovG.hoIdec—Effect 154 

-Abadi— Conversion of Icachcha well into 

pacca by riyaya without permission of landlord 
—Effect M2a 

-Tenant's right to put up structure on sahan 

darwaza in Oudh village 28 

Legal practitioner—Duties of M4c 

Limitation Act (IX [9] of 1906), S.S(3) 
Document required by law to be attested” 
— Bond does not require attestation — S. 68 
does not apply— Patty contending to contrary 
must show that it requires attestation — Fact 
that it is in fact attested is irrelevant 258 

- S. 5—Suflicient cause 2615 

-5. 5—Limitation running from cessation 

of disability — Extension does not go beyond 
three years after cessation of disability— Origi- 
nal period expiring more than three years after 
cessation— There is no question of extension— 
Period is not curtailed 351c2 

-.S’. 8—Limitation running from cessation 

of disability — Extension does not go beyond 
three years after cessation of disability— Origi- 
nal period expiring more than three years after 
cessation— There is no question of extension— 
Period is not curtailed 851(2 

- Ss. 15 (2) and 29 (2) — Suit for balance 

due for work done under contract—Limitation 
—Notice period under S. 826 (I), U. P. Muni- 
cipalities Act (1910)—Deduction of 495 

^—S. 19—Entry in kbewat mentioning defen* 
dant’e predecessors as mortgagors and plaintiff's 
predecessors as mortgagees — Entry signed and 
attested by mortgagees and verified by Settle, 
raent Officer—Entry operates as valid acknow¬ 
ledgment 257 

**“^S«.J9aji(222—“Person liable to pay the 
debt”—Jonit decree against several persons_ 
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Limitation Aot 

Payment by one does not save limitation againet 
otbera (FB)193 

** _ S. P<9—"Person liable to pay the debt”— 

Joint decree against several persons— Payment 
by one docs not save limitation against others 

(FB) 193 

_ Art. 11-A — Order for possession under 

R. 101 of 0. 21. Civil P. C.—No suit by decree- 
holder under R. 103— Acquisition of forcible 
possession by decree-holder—Effect 22 

- Art. Suitmust be brought within three 

years of attaining majority 351a 

- Art. 44—Self-acquired property of Hindu 

father devolving on sons—Eldest major son and 
mother on her own behalf and as guardian of 
minor sons executing sale deed—Suit by minor 
sons to set aside sale in respect of tbeir share— 
Art. 44 applies 125c 

- Art. 5d—Suit for balance due for work 

done undercontract—Limitation—Notice period 
under S 326 (l), U.P. Municipalities Act (1916) 
—Deduction of 496 

- Art. 127 — Joint family — Exclusion of 

member — ^Ybat constitutes — Adverse posses¬ 
sion 307u 

- -Art. 142—Applicability 351c 

-i4rf. 144— Time runs from date when 

possession of holder becomes adverse — Posses¬ 
sion can be adverse to minor 3516 

^^^Art, 144—Adverse possession— Each case 
of adverse possession is to be judged on its own 
merits and the circumstances of the case 54A; 

- Art. 144—Adverse possession— Borden of 

proving lies on party asserting adverse posses¬ 
sion 54^ 

- Art. 144—Adverse possession— Essentials 

— Possession must be adequate in continaity, 
publicity and extent 54n 

- Art. 144—Adverse possession—Tacking— 

Person seeking to tack on must be successor-in- 
interest 64o 

- Art. J44—Grant of jagir — Nature of in- 

terest under grant— Gift by grantee—Decision 
of Settlement Court recognising gift— Adverse 
possession of donee 9a 

- Art. Hi— Mutation does not confer title 

—Lessee lawfully in possession for more than 
12 years—Mutation of lessee as under-proprie¬ 
tor- Lessee, if under-proprietor by adverse 
possession 76 

- ArU. 1G6 and 181 — Applicability—U, P. 

Temporary Postponement of Execution of De- 
crees Act {X [lOj 1987), S. 8— Facta entitling 
judgment-debtor to stay of execution not made 
out—Sale held in execution if void or voidable 
—Application to set aside sale—Limitation: 175 

- Art. 182— Joint decree-holders applying 

for execution in favour of one only—Non-men- 


Limitatlon Act (contd.) 

tion of 0. 21, R. 16, CivU P. 0. (1908)-Apiii- 

cation whether in accordance with law 166 

- Art. 182 (6) —"In accordance with law’ 

—Defective application 176a 

Muhammadan law—Gift — Death bed gift— 
Marzulmaut, doctrine of—Applicability—Then 
must be a proximate danger of death teBultiog 
subjectively in preponderance of appr^eiUDon 

8016 

Oudh Chief Court Rules, Chap. XII, B. 2— 
Appeal under S. 45, U. P. Encumbered Estates 
Act against order of Special Judge under S. 11 
— Copy of judgment cannot be dispensed with 

261a 

Oudh Civil Rules, Chap. 6, B,277, 
/'4I)—Objection by insolvent to sale of his 
bouse by Receiver on ground that it was used 
for agricultural purposes and could not bo sold 
—Objection dismissed— Formal order mast be 
prepared 

- Chap. 7, B. 289, cl. 10 — VakahtmiM 

61ed in original Court—Necessity of filing hw 
vakalatnama for taxing fee of counsel 2 M 

- R. 289 —Rejection of application to roe in 

forma pauperis—Costs— Pleader’s fees— Com- 
putalion 

Oodh Courts Act (4 [IV] of 1925), S.12 (2) 
—Poiut not raised before single Judge osnnot 
be properly raised in appeal nndet S. 12 

-S. 12 (2)-?omt raised in memorandM 

of second appeal but not pressed Wore smg 
Judge—Point cannot be considered in 
But principle should not be allowed ^ ® 

chedtoofac 

Oudh Estates Act (I [l] of -28^3) . 

Laws—Primogeniture Sanad—Date of 

Proof - 

- Ss. 2 and J9—Construction—o* . 

Will of taluqdar executed before Saccession ^ 
and Oudh Estates Act-T6ohni(»iities of w 
of construction, if should be applied _ . 

- S. 3-Grant of jagir-Natoa of 

under grant-Gitt by grantee - DeoiM 
Settlement Court recognising giK—*"* ^ 
possession of donee 

- S. lO-Opetation of Act. if 

Person entered in Lists dying -ny 

Vested rights if divested—Enquiry whetn 
rights vested, if can be oanied , .e in 

- S. lO.Lisf JH-Presumptionunderb^. 

when conclusive ^ 

-S. II—Plea of undue 

importunity as takes away the free 
testator, must be proved Pflmotef 

- S. 13 A ( 2 ) - Interpretabon - wm 

male agnate of testator is covered by P- 
in absence of nearer male agnate 
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Oadh EstateB Aot (conii.) 

I4~AppUoability 807n 

-S. 19s Proviso 9—Succession Acfc (X [10] 

of 1865), S. 76—Will of taluqdar executed 
before 1869—Applicability of S. 89, Succe^ion 
Aot (1926) 3072 

-S, 29—Applicability 807o 

33 —Document kept with official record 
—Person preparing it not under duty—Extract 
of each document, held not admissible under 
S. 85, Evidence Aot 807(2 

Oadh Las—Primogeniture Sanad—Grant — 
When gives 307; 

Oudh Laws Aot (X7nZ [IS] of 1876), S. 9 
—Superior proprietor and under-proprietor — 
Distinction—Under-proprietor cannot carve out 
under.propiietary right—Heid, that deed in 
question was not sale of under-proprietary rights 
but was perpetual lease and was not liable 
to pre-emption 191 

-S. P—Pre*emption—Lessee of under pro¬ 
prietary rights cannot eubse'quently claim to be 
transferee by sale, when limitation for pre-emp¬ 
tion has expired 7a 

—5- 15 —Mere submission of tender within 
period fixed for payment 47a 

- S. J5—Oudh Civil Rules, E. 672—Plain¬ 
tiff's duty not to delay payment—Delay caused 
by unjustifiable refusal o! Nazir to accept money 
—Effect 476 

Penal Code {XL7 [45] of 1860), S. 84—Es- 
sentials—Mere abnormality not enough-Proof 
of insanity—PetBon since death of bis wife 
showing abnormal state of mind and believed to 
bo insane by his father and others in bis village 
—Person killing his sons without any motive— 
Person held suffered from complete unsoundness 
of mind and acquitted of murder 179 

- S. 97—Right of private defence—Accused 

attacked by party—One of aggressors not attac¬ 
king accused—Latter, if deprived of right of 
private defence 25a 

-S. 363—Ingredients Id 

- S. 363—Sentence ih 

- S. 366 —"Against her will” Ic 

—-S.,366-4—Illicit intercourse—Intention 

la 

- S, 376—"Without her consent” 16 

—8, 496—Digging a ditch upon ones land so 
as to affect right of way—Offence of mischief if 
committed 97 

- 8. 429 —"Horse”—Mate comes within the 

meaning of the word "horse” 118a 

——8. 429 —"Maiming” — Accused striking 

animal with dandaa for some time and fractu¬ 
ring ite bone—Intention to maim animal pre- 

sumed 1166 


Penal Code (contd.) 

—8, 499 —Defamation —Privilege_Com¬ 

munication made from sense of duty, is pri- 
vileged 2260 

Preoedent — Value of — How to be applied 

2886 

Proyinclal Ineolvenoy Act (V [5] of 1920), 

S. 75 f9;—Oudh Civil Rules. Chap. 12, R. 2— 
R. 2 is peremptory—Order dismissing objection 
of insolvent to sale of bis house—Appeal— 
Memo must be accompanied by copy of order 

2626 

ProYinoial Small Cause Courts ActfZZ [9] 
of 1887), S. 16 and Sch. 2, Art, 31 —Suit for 
accounts, meaning of—Suit by agent against 
principal claiming definite sum of money 80 

—S. 17 Proviso— Meaning of—Extension 
of time— Power of Court 41 

Registration Act rxv/ [IG] of 1908), S. 17 
{l)[h )—Family settlements 88 a 

-S. 17 (1) (' 6 j-"D 0 elare’’-MeaniDg of 

886 

- S. 17 Compromise and award— 

Distinction between SSc 

- 8.17 (2) ( vij—Incorporation of document 

in decree or order—What amounts to 88 d 

—S. 17 (2) (vi) —Incorporation of docu¬ 
ment in decree or order—Document to what 
extent exempt from registration 68e 

-5. 49 ("cj—Mortgage—Rate of interest 

reduced under U. P. Agriculturists' Relief Acfc 
(1944)— Agreement to further reduce rate— 
Registration 152a 

- Ss. 60, 37 —"Duly registered ”—A execu¬ 
ting gift deed in favour of R—Deed presented 
for registration—Sub-Regiatrar going through 
necessary formalities and provisions of Ss. 84, 
85, 58 and 59, Registration Act, complied with 
—Document kept by Sub Registrar for endot- 
sing certificate under S. 60 — Sub-Registrar 
attacked by C and deed removed—Subsequent 
gift deed by A in favour of C duly registered— 
Former deed in favour held muet be deemed 
to be duly registered within meaning of S. 128, 

T. P. Acfc 228a 

- 8. 66 —Certificate under S. 60 does not by 

itself effect registration—It is prima facie evi¬ 
dence but matters can be proved by other 
evidence—Compliance with provisions of Ss. 84 
85, 56 and 59, constitutes registration of docu¬ 
ment 2286 

Stamp Aot (II [2] of 1899), S. 2 (6)— 
"Document required by law to be attested” -Bond 
does not require attestation—S. 66 dees not 
Apply—Party contending to contrary must show 
that it requires attestation-Fact that it is in 
fact attested is irrelevant 268 
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Succession Act (X [10] of 1865)tSs 85, 53, 
85, 55 to OS —Construction—Rules of—Will of 
Taluqdar executed before Succession Act and 
Oudb Estates Act—Technicalities of rules of 
construction, if should be applied 307fc 

Succession Act ('ZZZJZf-S^y 0/1925J, S. 61 
—Plea of undue influence—Such importunity 
as takes away the free agency of testator, must 
be proved 1656 

-S. 5i—Succession Act (K [101 of 1865), 

S. 68—Will of taluqdar executed before Oudh 
Estates Act (I [1] of 1869)—Intention of testa¬ 
tor—Exclusive evidence, admissibility 307m 

-S. 89 —Succession Act (X [10] of 1865), 

S. 76—Will of taluqdar executed before 1869— 
Applicability of S. 89 307Z 

—,9. 05 —Construction—Rules of—Will of 
Taluqdar executed before Succession Act and 
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construction, if should be applied tjOlk 

- S. 96 —Construction—Rules of—Will of 

Taluqdar executed before Succession Act and 
Oudb liistates Act—Technicalities of rules of 
construction, if should be applied ZOlk 

-S. 95—Construction—Rules of—Will of 

Taluqdar executed before Succeesion Act and 
Oudb Estates Act—Technicalities of rules of 
construction, if should be applied 307fe 

--S's. 100 to iii—Construction—Rules of— 

Will of Taluqdar executed before Succession Act 
and Oudh Estates Act—Technicalities of rules 
of constructiou, if should be applied 307A; 

- S. 224—Will taking effect immediately on 

death of testator 1606 

Texts—Construction—Stray passages 160c 

Tort—Defamation—Publication to third party 
is essential 226a 

—Defamation — Law of — Applicability of 
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——S. 12 — Occupancy tenancy created by 
special agreement or decree—Mortgage of—Re¬ 
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lution by Board confirming decision of Commit- 
tee and action of Chairman — No fresh order of 
dismissal—Suit by employee for declaration that 
he was still in employment and for arrears of 
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KrowAi J. 

Bishnath Prasad and another—Accused — 
Appellants v. Emperor, 

Criminal Appeal No. 209 ol 1946, Decided on 7-11* 
1946, against order ol Addl. Sessions Judge, Unao, 
D/* 16-5-1940. 

(a) Penal Code (1860),S.366-A—Illicit intercourse 
—Intention. 

Where at the time the girl was removed, there was 
no intention on the part of the accused that she should 
bo used for sexual intercourse, the accused is not 
guilty of an ofience under S. SOO^A. The intention of 
getting her married is not suSicient. [Para 7] 

(b) Penal Code (1860), S, 375-"Witbout her con- 
aent" —Evidence. 

Where, in a case of alleged rape of girl of over 14 
years of age, the evidence showed that the girl left 
her home without compulsion, that she journeyed 
with the accused from place to place, that though 
literate, she did not write or communicate with her 
people, that she never complained of any ill treatment by 
the accused to any of tho people she met and there was 
only her own evidence that the alleged sexual Intercourse 
was without her consent: 

Held that the circumstances indicated that if there 
was any sexual Intercourse it was with her consent 
and the offence of rape was not proved beyond reasona¬ 
ble doubt. (Para 8) 

(c) Penal Code (1860), S. 366—“Against her will." 

Tho accused were charged under S. 366. Tho allega¬ 
tion was that they abducted a girl with idea of getting 
her married for the profit of the accused. The girl de¬ 
posed that whenever her marriage was talked of, her 
own consent was asked for. There was no intenion or 
knowledge on the part of the accused of illicit inter¬ 
course with the girl at the time of her removal. 

Held that tho offence under S. 366 wm not made 
out. [Para 9] 

(d) Penal Code (1860), S. 363-Ingredients. 

In order to make out a case under 8. 363 tho pro- 
eecution musteetablishthe following iogredienta: (l)That 
the ago ol the girl is less than 16 yean; (2) That the 
slrl was taken or enticed away; (3) That she was in the 
icMplng of her lawlol guardian; and (4) That the guar¬ 
dian did not consent to her removal. [Para 6] 

(e) Evidence Act (1872). 3. 45 —Medical opinion 
411 to age. 

1948 0/1 &, 2 


The evidence of a doctor os to age as an expert is 
valuable but by itself is not sufficient to fix the exact 

[Para 11] 

•(0 Evidence Act (1872), S. 35-Register of births 
in Police station — Entries in — Admissibility- 
Evidentiary value, 


Under S. 33, it is not necessary that the duty should 
bo prescribed by any enactment —it is enough if it is 
prescribed by rules made under authority of an 
enactment. [Para 22] 


A certified copy of an extract from the«birth register 
maintained by the head constable writer of the police 
thana in performance of his duties imposed under tho 
rules framed by the Inspector-General of Police under 
8.12 of the Police Act, is admissible in evidence under 

S. 35, Evidence Act: 0 A. I. It. 1919 Oudh 75; 14 0. C. 
68; 15 0. C. 351 and 19 LC. 528 (All), held no longer 
authoritative-, Case law reviewed. [para 26] 


Such a copy is valuable evidence of age. It cannot be 
trusted for tho exact date of birth, but it is accurate to 
within a few days. [Para 26] 

(g) Evidence Act (1872), S. 79-Section has no 
application to original documents. (Para 22] 

(h) Penal Code (1860), S. 363-Sentence. 


Accused (husband and wife) found guilty under 
8.363—Accused past middle age and losttheirservioo— 
Girl kidnapped nearly 16 years of ago and herself a will¬ 
ing party—Sentence of accused reduced from 7 and 4 
years rigorous imprisonment respectively to 3 years' 
rigorous imprisonment and 2 years’ simple imprison¬ 
ment respectively, [Para 27] 

Cases referred:— 

1. (’20)541.0. 166:22 0.0. 250: 8 A. I. R. 1919 
Oudh 75, Mahomed Jafar v. Emperor. 

2. (’ll) 14 0. C. 68 :10 I. 0. 713, Sampat v. Gaurl 

Shankar. 

3. (’12) 16 0.0.351 : 181. 0. 653, Habib-uI-Uh v. 
Emperor 

4. (’13) 19 I. C. 628 (All), Jiwan Bakbsh v. Eban 
Bahadur Khan. 

5. (’22) 9 A. I. R. 1922 All. 510 : 77 1. C. 62, Sheo 
Balak v. Gaja PiuBad. 
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2 Ondh Bishnate Prasad v. 
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I, C, 237, Tamijuddin Saikar v. Tazu. 
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286, Ramalinga Rcddi v. S. Kotayya. 
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Cbakvavarthi Nainar v. Piishpavatbi Ammal. 
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Nanbak Lai v. Raijnath Agarwala. 
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382 :172 I. C. 287, Shrikisan BbikamcbaDd v. Jagoba 
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Eakimudclin and LahW ./l/iwa<Z — for Appellants. 
P. U.Chaudkr\,Aiit. Govt. Advocate— Crown. 

Judgment. — Appellant l, Bishnath Pra¬ 
sad, Brabmabhat by caste, yvas the headmaster 
of a boys school in model-villago Hussainnagar 
close to the town of Unao. He was also librarian 
of the village libi ary and was placed in charge 
of the villago radio set supplied by the Kural 
Development Department. The task of issuing 
permits for sugar and kerosene oil was also as¬ 
signed to him. Appellant 2, Mt. Eani Devi, 
is his wife and was mistress in the girls’ school 
of Hussainnagar. Shankar Sakai, alias Lalloo, 
is the son of the two appellants and he was in 
charge of the control shop in the village. Thus 
the family occupied a very prominent position 
and it may be said that, next to Pandit Jag- 
dish Prasad Dwivedi.the zamindarof the villago 
who was Chairman ohhe District Rural Develop, 
ment Association and Vice-Chairman of the 
Education Committee of the District Board, it 
was the most influential in the locality. 

[2] The family used to live in the pucca part 
of the house of one Audh Bebari Brahman, a dis- 
tant relative of Pandit Jagdish Prasad, who, with 
his nieces and nephews, the sons and daughters 
of his deceased brother, Kunj Bchari, lived in the 
kachcha portion of the same house. The eldest of 
the children is Mt. Surjan Dei, who, according to 
the prosecution case, was aged about 13 or 14 years 
in 1944 and, according to the defence, was then aged 
about 19 or 20 years. Kunj Behari died about 10 
or 11 years ago and the mother of the children 
is alleged to have died about four years before 
the incident at her father’s bouse at Rabimahad, 
district Lucknow, though the defence alleges that 
she is still alive. Thus for some time before the 
incident the children lived without the care either 
of a mother or a father with their paternal or 
maternal uncles in the house. It is natural that 
in the circumstances many of the duties of the 
lady of the bouse devolved upon the eldest girl, 
Burjan Dei, and that there were greater op- 
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portunities of her being misguided by interested 
persons since the two men were engaged upon 
the business of carrying a livelihood and wera 
often absent from the house for the whole day. 

[3] The prosGcution-alleges that on thenigbtof 
Janam Ashtmi, i. e. the night between llth and 
12 th August 1944, Audh Behari and his family 
bad gone to sleep after the celebrations were over. 
When Audh Behari woke in the morning Surjan 
Dei had disappeared. He made enquiries from 
appellant 2 and searched for the girl but 
she could not be traced. He thereupon informed 
the chaukidar and various relatives, including 
Pandit Jagdish Prasad, but did not make a re- 
gular report to the police because’of the calumny 
and dishonour that would attach to the family. 
It is also alleged that Pandit Jagdish Prasad 
asked a distant relation of his, Prakash alias 
Bhajju, p. W. 7, to keep a look out for the girl 
who was said to have disappeared with the ap¬ 
pellant Bishnath, though it is not stated bow 
Bishnath came to be suspected. 

[4] Prakash states that he visited various 
places in search of the girl but did not 6nd her. 
Ho, however, met her accidentally in the com¬ 
pany of appellant 1 on 1st March, 1946 at 
about 6-30 p. m. buying bangles at a shop m 
Dwarkapuri Bazar at Cawnpore. He proceeds 
that Bishnath Prasad also saw him and bMten- 
ed off with the girl to the house ofavakilm 
muhalla Gandhinagar. Prakash followed and re¬ 
covered the girl with the aid of a doctor and one 
Pandit Madbo Prasad, P. W. 2. Thereafter tne 
accused and the girl were taken to Jan 
Chauki and thence to Thana Sisamau where me 
first information report. Ex. 1. ws lodg^ 

S. 363, Penal Code, by Prakash, claiming to Dew 

uncle of the girl and the statement of the ^ 
herself was recorded in the general diary. B 
2 is a copy of an extract containing this | 

p. w. 14 , Mst. Surjan Dei, tells us that the re^ 
was recorded after she had had an ^ 
with Prakash but Prakash denies this, 
case the report was made at about 10. ’ 

which gave sufficient time for such a ^ 

tion. The report simply mentioned that 
bad enticed the girl away and that aU ^ ^ 

made by the uncle of the girl and by 
had proved fruitless. He then describes 
had found the girl in the manner stated 
[6] Bishnath was arrested and 
The girl was sent to an orphanage sm 
was sent to the Kotwali, Unao, wi _ 

jurisdiction the offence had been c(rami • 

accused was released on bail at 
16-3-1946, the girl was entrusted to “ . 

who brought her home. case 

been made against Mt. Rani Devi “ ^ 

had been started against her but 
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course of the police investigation she was also 
implicated and she was arrested on 27.5-1945, 
and eventually the prosecution was launclied 
against both the husband and the wife. 

[e] The following two charges were framed 
against the accused: 

“Firstly, thivt you on or about tho night between 
11th and 12lb day ot August, 1944 at about 2 A.M. 
abducted Mt. Surjan Dei from Tillage Hussainnagar 
with intent that she may be forced or seduced to illicit 
intercourse and thereby committed an offence punish¬ 
able under S. 86C/366-A, I. P. C. 

“Secondly, that you, Bishnath accused, committed 
rape on or about 12-8'1944 upon Mt. Surjan Dei and 
thereby committed au offence punishable under S. 376, 
I. P. C. and I direct that you be tried on the said 
charge.'’ 

The accused pleaded nofc guilty. Mt. Rani Devi 
denied all knowledge of, or participation in, tho 
alleged abduction. Bishnath hied a lengthy 
written statement ex. 32, in the Court of tho 
Committing Magistrate and ho confirmed it in 
the Sessions Judge’s Court. The whole of the 
written statement is directed against Pandit 
Jagdish Prasad and bis supposed tyrannical at¬ 
titude to the accused and bis family. He is al¬ 
leged to be the author of the prosecution and 
Audh Behari, his relation, is only his tool. The 
written statement then proceeds to make allega¬ 
tions against the chastity of Surjan Dei and 
nanoes her various supposed paramours, includ¬ 
ing Prakash (p. W. 7). It then says tbat the ac- 
cused decided to leave for pilgrimage and to 
secure his transfer because of the oppression of 
Pandit Jagdish Prasad. Ho accordingly gob leavo 
and proceeded to Cawnpote where, on tho day 
on which ho was to set out for pilgrimage to 
Bameshwaram, Audh Behari turned up at bis 
daughter’s house at Cawnpore and brought Mt. 
Surjan Dei with him. Audh Behari stated that 
she bod been caught with Lalloo, the accused’s 
son, on the Janam Ashtmi night and so he could 
no longer keep her since the whole village bad 
come to know of it and Lalloo bad run away. 
He, therefore, brought the girl to entrust her to 
Lalloo or leave her with Bishnath to get her 
married somewhere. On the accused’s objection 
tbat he was going on a pilgrimage Audh Behari 
replied that be could take her with him. All the 
protests of tho accused were silenced by threats 
and BO the accused kept Surjan Dei and took 
her with him to Allahabad, Snares and other 
places to find a husband for her. He failed and 
finally bronght her back to Cawnpore. Audh 
Behari was all along kept informed of bis move¬ 
ments but was not prepared to spend any 
money on the marriage of his niece. Xbe re¬ 
sult was that the girl was left on his bands. He 
again wrote to Audh Behari from Cawnpore. 
Audh Behari and Prakash came to his boose at 
Cawnpore. The former asked him to keep the 


girl a little longer since he was settling her 
marriage. Ho agreed. Thereafter Prakash reviv¬ 
ed Lis liaison with tho girl and so he moved 
away from the house to another ono, Prakash 
got infuriated at this and, in revenge, got tho 
accused arrested on a false charge when he saw 
him. 

[ 7 ] It may be stated at the outset that tho 
charge under S. 366.A, I. P. C., is not made out 
against either of the accused. Section 3GC-A can 
only be applicable if tho taking away of the girl 
was 

“witb intent that such girl may be, or knowing that 
it is likely that she will Lc, forced or seduced to illicit 
intercourse." 


While under S. 3C6 the removal of a minor even 
with tho intention of giving her in marriage 
without her consent is illegal if she is under 10 
years of age, this is not so if she is above that 
age. In the present case all tho evidence shows, 
that it was with the idea of getting her married, 
perhaps for a consideration, tbat the girl was 
removed. As to illicit intercourse by the accused 
himself, the learned Additional Sessions Judge, 
although he has held the charge of rape proved, 
has further held tbat, at tlie time tho girl was 
removed, there was no intention on tho part of 
either accused that appellant 1 should have sex- 
ual intercourse witb her. I sec no reason to differ 
from this finding, particularly when it is re¬ 
membered that appellant 2 is tho wife of ap. 
pellant 1 . The conviction of the accused under 
S. 3GC-A can, therefore, not stand. 


[e] Similarly the charge under S. 376 against 
appellant 1 for the alleged rape cannot stand. 
The solo evidence in support of this is the medi¬ 
cal evidence, Ess, 16 and 30, which shows that, 
when examined by the doctor, it appeared that 
the girl was used to sexual intercourse, and the 
evidence of tho girl herself as P. W. 14 which 
shows tbat the accused had sexual intercourse 
with her. The defence pleaded that the evidenco 
of the girl on this point should not bo accepted 
because she did not mention this either in Ex. 2 
or in Ex. z-17, her previous statement before 
the police, and it was only after a great deal of 
time had elapsed tbat she mentioned it for the 
first time in Ex. Z-18. It is not necessary for mo 
to decide whether her evidenco of the sexual in- 
tercoursc is true or nofc because the circums¬ 
tances indicate that, if there was any sexual 
intercourse, it was with her consent. The girl 
left her home without compulsion; she journeyed 
with Bishnath from place to place :,sbe is lite¬ 
rate and can write letters but she did not write 
to or communicate with her people : she never 
complained to any of the people she met of any 
ill-tieatment by the accu^. There is only her 
own evidence that the sexual intercoureo if it 
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really did take pkice, was without her consent. 
She is over 14 years of age and consequently the 
offence of rape is not proved beyond reasonable 
doubt. 

[O] There remains then a consideration of the 
question whether any offence under S. 366, 
Penal Code, has been made out : and, if it has 
not, whether any other offence for which the ap¬ 
pellants can be convicted in this case, is proved. 
The first thing to be noticed in this connection 
is that the charge was of abduction with a view 
to illicit intercourse. I have already shown, in 
dealing with the charge under S. 366-A, there 
was no intention or knowledge of illicit inter¬ 
course. It was always alleged that the girl was 
abducted with a view to get lier married for the 
profit of both the accused. With regard to mar¬ 
riage too the evidence of P. w. 14, Surjan Dei 
herself discloses that slie was induced to leave 
the house of her uncle tempted by the offer of a 
wealthy bridegroom and a happy marriage. She 
further deposes that wherever her marriage was 
tallvod of, her own consent was asked for. Per¬ 
haps this is the reason why the Additional Ses¬ 
sions Judge did not include the words 

“With intent that ehc may be compelled, or know¬ 
ing it to be likely that she will bo compelled, to 
marry any person against her ivill." 

The case under S. SG6,1. P. C., is also not made 
out, Tins does not, however, moan that the ap¬ 
pellants are not guilty of any offence at all. I 
consider that the evidence in this case clearly 
establishes a case under S. 363, I. P. C., the 
section under which the original report was 
made. In order to make out a case under S. S63, 
the prosecution must establish the following 
ingredients: (1) that the age of the girl is less 
than 16 years; ( 2 ) that the girl was taken or ent¬ 
iced away; (3) that she was in the keeping of her 
lawful guardian; and (4) that the guardian did not 
consent to her removal. In the present case each 
one of these ingredients is disputed. 

[ 10 ] The prosecution alleged that the girl was 
about 13 or 14 years of age while the defence 
case was that she was about 19 or 20 years. In 
support of its case the prosecution relied upon 
the evidence of p. W. 15, Audh Behari, the uncle 
of the girl. Exhibit 16, the report of the Civil 
Surgeon, ex. 30, the Civil Surgeon’s evidence, 
Ex. 23 the copy of the school register of the girls’ 
school at Hussainnagar and Ex. 24, an extract 
from the copy of the birth and death register. 

[11] The statement of Audh Behari as to age is 
very vague and cannot be accepted. Exhibit 23, 
copy of the school register would give the age as 
about I4i years at the time of the occurrence 
since it shows 2nd January 1930, as the date of 
birth. The document is not of much assistance 


because it is notorious that the ages given at 
school are not accurate. The medical evidence 
shows that the age of the girl at the time of the 
medical examination, on 9-4-1945, was about 15 
years, that is to say, in August 1944, it would 
be about uj years. The doctor, in his statement, 
Ex. 30, abides by his estimate but adds tbai 
such estimates may be out by six months or 
even a year. Thus the girl in question could, 
allowing for a margin of one year, be about 15i 
years on 11-8-1944. The doctor has stated in 
cross-examination that the estimate is a little 


more accurate if X-Ray examination takes place. 
He has also given the data upon which such 
estimates are based although be has not noted 
them down in this particular case in Ex. 16. It 
is objected that he had the school leaving certi- 
ficate of the girl, Ex. 23, before him when he 
made the report and he merely took the estimate 
there given. In support of this it is pointed oat 
that the copy of the certificate filed in this case 
was obtained on 9-4-1945 and that that is ffie 
day on which the police reported that the girl 8 
age should be ascertained (vide Ex. Z-2 and EX. 
15). There is, however, no evidence that, as a 
matter of fact, Ex. 23 was shown to the doctor. 
There is no mention of it being forwarded to 
him either in Ex. Z.2 or in Ex. 15 nor was the 
doctor asked in cross-examination whether he 
had EX. 23 before him. Moreover, even 
shown to him it would only mean that the 
doctor had some estimate but it would not mew 
that bis judgment as an expert was 
by this certificate. The evidence is valuable n 
by itself it is not sufficient to fix the 

[12] I come then toEx. 24, the copy o 
extract from the birth register. 

was vehemently attacked as inadmissible 1°' 

reasons: (l) That it is not shown 
prepared by a chaukidar or some .. •, 

in the discharge of bis official duty; ( 2 ) Tha i 
not shown that it refers to Surjan Dei an 
to some one else. 

[13] In support of the first point rehance 
placed upon 54 I. C. 166:22 0. C. 250. 
decision itself shows that a considerable am^ 
of conflict existed as to the admissibihty ® ^ 
documents. I have, therefore, considered a 
cases mentioned in it as well as some o 
which I have been able to find and I 

to the conclusion that the document iS ^ 

ble and affords valuable S jd 

considering this document it must be , -g 
mind that it is not a copy of a cha^ 
register but of a register maintained w ^ 
subsequently deposited in the 
the District Magistrate, Unao (vide 
Sarfaraz Khan, the reader of the Unao 
lectorate who brought the register). 
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[14] The first caso on this point is 14 o. 0 . 
68^, whc}3related to a ckaukidar's register. In 
that case it was admitted that the entry was not 
made by a chawkidar and Chamier J. C. (later 
Sic Edward) held that it was not admissible in 
evidence because 


"there is no evidence that it was made by any other 
public servant or that it was the duty of any other 
public servant to make it." 


[15] The matter again came up for consi* 
deration in 15 O.O. 351,® which also related to 
a chaukidar’s register. In this case Lindsay 
J. C. (later Sir Benjamin) referred to the deci¬ 
sion in 14 0. 0 .08.* Ho then held that in the 
case before him also the entry was made by 
some person other than the chaukidar. He then 
proceeded : 

"it was held that the entry was not admissible 
under S.35, Evidence Act, because fkere was nothing to 
show that tJU making of such entries was an act 
required of a chaukidar i»i the discharge of his 
official duly and that there was no other section 
except S. 35 which would justify the reception in 
evidence of such an entry. I have no reason for suppos¬ 
ing as at present advised that the ruling in 14 0. G. 68^ 
is erroneous in law: at the same time it is not necessary 
for me to consider the question because even assuming 
that the entry was admissible it proves nothing." 

[16] In 19 1 . C. 528,* which involved the 
question of the admissibility of a municipal 
register of births and deaths the learned Judges 
followed 14 0. C. 68* and held that it was not 
shown that the entries were made by a public 
servant in discharge of bis official duties. This 
case was followed without any discussion in A. 
I. B. 1922 ALL. 510.^ 

[17] These four cases wero based on an absence 
of proof that any duty of making entries wero 
any part of the official duties either of the chau¬ 
kidar or some other official. As a matter of 
fact'this duty is imposed upon tho chaukidar 
and the head constable writer of the thana under 
the rules framed by tho Inspector-Gcneral of 
Police under s. 12, Police Act. This position is 
mode quite clear in subsequent decisions both 
of tho Judicial Commissioner’s Court and of 
the Allahabad Iligli Court. Tboso decisions can, 
therefore, no longer bo considered authoritative 
and in any case they did not relate to a register 
of the kind now under considei-ation. 


[18] 14 0, C. 69* was again considered by a 

learned single Judge of the Allahabad High 

Court in 24 l. 0. 540® in which also a question 

of the admissibility of a chaukidar’s register 

arose, and the learned Judge said:- 
"1 Bhould hesitate to disseat from tbe authority of 
Gbamior J. on this point; but I am content to say that 
1 feel some doubt as to the correctness of bis view." 


Ho then proceeded to distinguish 14 0. C. 68*. 

[19] The point was again considered by a 
Bench of the Judicial Commissioner’s Court in 
19 0. C. 22i7 The learned Judicial Commis- 


sioners felt that, for tho purposes of tho caso 
before them it was not necessary for them to 
como to a definite finding as to whether such a 
register is or is not a public document. Tho 
judgment is, however, instructive and takes the 
matter much further. At pago 227 tho Judicial 
Commissioners say:. 

“Section 10, para 367 of the Police Manual, U. P. 
and Oudb (1900) sets out rules for the registration of 
deaths among the population. In that paragraph it is 
distinctly laid down that tbe head-constable writer will 
keep up a register of de-aths in the prescribed form, 
that when tho village policeman comes to make hia 
report, the bead-constable writer will ask him whether 
any death bad occurr'd since tho date of the last 
report, that tbe writer need not require the exact day 
on which the man, woman or child reported as dead 
died. The date on which the village policeman’s report 
is made will be assumed to be tho date of death, ibis 
course of “procedure, being for all practical purposes 
of registration, quite sufficient". The paragraph then 
provides that the writer shall also enter in the village 
policeman's pocket register of births and deaths any 
reports of such that he may make. From this it is 
char that the pnmari/ register which has to be /ftpi 
up, is a register of deaths at the police station .... 

II 

• I • 

Paragraph 308 is a similar paragraph relating 
to births. 

[ 20 ] Thus there is a great deal of difference 
between the chaukidar’s register aud tho thana 
register —tho latter being tho primary re¬ 
gister. This caso establishes that a register sucli 
as the present ono was maintained by the head 
constable writer of the thana in performance 
of bis official duties. 

[ 21 ] Tho caso in 14 o. c. 68* was referred to In 
22 0 . c. 121 ^ in which Daniels J. C. held: 

"Whatever tbe state of the law as to chauklJar’a 
registers may have been in 1910, it is perfectly clear 
that tho register of which a copy is before me is an 
official register made by a public servant in the dis¬ 
charge of bis official duly and as such in admissible 
under S, 35." 

This caso dearly makes Ex. 24 admissible. 

[22] Tho whole law was reviewed in 22 0. C. 
250^ in which Ashworth, A. J. C., referred to 
all tho previous decisions of his Court, to paras. 
367 and 368 of the Police Manual and to S, 50 
of U. P. Act 20 [xx] of 1856 and then held: 

"It, therefore, follows that ebaukidars were lawfully 
assigned the duty of verbally reporting births and deaths 
andthe station writers'were lawfully re/juired to make tho 
entry to tho cluukidar's dictation. If then the entry 
can be proved to have been made by the station writer, 
the entry is relevant under 3. 35, Evidence Act." 

Tho learned additional Judicial Commissioner 
then proceeds to hold that tho entry was in¬ 
admissible inasmuch os it was not duly cer¬ 
tified under 8. 79, Evidence Act, and was not 
directed by any law to bo kept in order to 
justify tho application of S. 81. With duo 
defcronco to tho learned Additional Judicial 
Commissioner, S. 79 has no application to ori¬ 
ginal documents and bis own judgment shows 
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law, i. c., the Rules made by the Inspector- 
General of Police with the approval of the 
Provincial Government under S. 12, Police 
Act 5 [vj of 18G1. It is not necessary that the 
duty should be prescribed by any ejiactment 
—it is enough if it is prescribed by rules 
made under authority of an enactment. In 
194G A. W. R. P- C. 135''^ at p. 133 their Lordships 
of the Judicial Committee admitted in evidence, 
and placed great reliance upon, a pedigree 
contained in an estate note book of the Court 
of \Vards because the Court of Wards Manual 
provides for the maintenance of such a book. 
Their Lordships say: 

“This document is, therefore, an official document 
prepared by a public authority in pursuance of a sta¬ 
tutory duty.” 

Anotlier criticism was repelled by tlieir Lord- 
ships in the following words: 

“The criticism directed against this document is 
that it does not show the sources on which the Court 
of Wards based its findings, and that ‘the assumption 
of charge file’ on which the pedigree purports to be 
founded was not produc-d. But this is not criticism 
of \veight against a public document. The Court must 
assume that the Court of Wards did its duty to the 
best of its ability, and based the pedigree on material 
of accuracy of which it was satisfied. No cross-esamina- 
tion of the two witnesses from the Court of wards 
who were called was directed to ascertain the sources 
on which the pedigree was founded. In their Lord- 
ships view, this is much the mo.st important document 
on either side aud, in the absence of any reason for 
supposing the document to be incorrect, their Lord- 
ships think that it must be accepted as accurate.” 

Exactly the same reasoning will apply to a 

register maintained at the thana under rules 

framed under s. 12 , Police Act. 

[23] In A, I. R. 1925 ALL. 79^'’ all the eases 
mentioned above were noticed by Sulaiman and 
Kanhaiya Lai. JJ., at page 81 of their judgment 
and their Lordships say: 

"Under the polic3 Act (No, [V] of 1861), S. 12. the 
Inspector-General of Police is authorised to frame 
orders and rules relative to, among.st others, the coll¬ 
ecting and communication by them of intelligence 
and information etc. Under the Police Regulations, 
Chapter 24, para. 274, sub-clause 4, the Head Muharrir 
of every police station officer has to l{e3p registers 
of births and deaths and make entries therein ns 
reported by the village chaukidars. There are prescribed 
forms, Nos. 1 and 5, which have to be used for that 
matter. The register in question contains printed pages 
of the form No. 6 and it was manifestly kept at the 
jiolice station and later on forwarded to head-quarters. 
The mere fact that the entries in it are made in 
chronological order would not show that this document 
is notanofficialbook.Weareclearly of opinion that this 
register was an official book, register or record made by 
a public servant in the discharge of his officird duty 
within the meaning of S. 35, Evidence Act. An entry 
made therein would, therefore, be itself a relevant fact.” 

[24] In 1934 0. w. N. 416^‘ A Bench of this 
Court held that an entry in a municipal register 
of births and deaths was admissible under S. 35. 


A. I. & 

Such registers are also maintained under rulea 
made under s. 298, U. P. Municipalitiee Act. 

[25] The same view has been taken by other 

High Courts with regard to similar regiaters-vidc 
46 Cal. 152, 41 Mad. 26,“ A..I, R. 1926 Mftd. 

985,“ A. I. B. 1933 Lah. 601, “ A. I. R. 1935Pat. 
474,“ and A. I. E. 1937 mg. 264.“ 

[26] On a consideration of all those authorities 

there can be no doubt that under S. S5, 
Evidence Act, Ex. 24 is admissible iu 
evidence as being a certified copy of a public 
document. Further it is valuable evidence ofj 
age. It cannot be trusted for the exact date of 
birth because the chaukidar does not visit the 
thana every day and the entry is only made 
when he visits the thana in the regular couise of 
his duties; but it is accurate to within a feWj 
days. In judging of this I cannot lose sight ofj 
the fact that, at the time that the- entry was 
made, i. e. in 1928, no one could have been in¬ 
terested in getting a wrong entry recorded. This 
evidence, therefore, clearly establishes that the 
girl to whom it relates was less than 16 years of 
age on llth and 12 th August 1944. [His Lordship 
considered the rest of the evidence and held 
that there could be no doubt that the accused 
had committed the offence of kidnapping punish¬ 
able under s. 363, Penal-Code and proceed]: I 
have already said that the conviction of either 
of the accused imder S3. 366/366A and 376, 
Penal Code, cannot be sustained. I, therefore, 
partly allow the appeal and set aside those wn- 
victions and convict both the accused under 
S. 363, Penal Code. , 

[27] The Additional Sessions Judge sentenced 
the accused Bishunath Prasad to seven years 
rigorous imprisonment and Rani Devi to four 
years’ rigorous imprisonment. These sentenoefl 
cannot stand. In determining the sentence ufider 
S. 363, Penal Code, I have to 

conduct of the accused. There can be no donbt tha 
they are both educated persons placed in 
and having great confidence reposed in the • 
They have abused their trust. Further they na 
thought fit to make attacks upon all and e7®^ 
person concerned in the case without any 
to facts. This was done no doubt on the advi 
of their advisers but they cannot be who / 
exempted from ail blame in the matter. At 
same time the girl, Surjan Dei, was » 
willing party and she was nearly 16 ^ 

age. F'urther she wm no longer under the 
of either of the accused. Moreover both 
accused have been heavily punished by lo^^^ 
their service and they are both past mid^ H 
I think that a sentence of three years rigo 
imprisonment on Bishunath Prasad 
years’ simple imprisonment on Mt. ,. j- 
will meet the ends of justice and I accoratog 
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reduce their sentences from seven years' rigorous 
imprisonment and four years’ rigorous imprison¬ 
ment to three years’ rigorous imprisonment and 
two years’ simple imprisonment respectively. 
V.B.B. Appeal partly alloiced. 
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Kidwai J. 

Kamla Prasad v. Ram Karain. 

Second Appeal No. 153 of 1941, Decided on 3-3-1947, 
fiom order of Civil Judge, SuUanpur, Dy-25-1-1941. 

(a) Oudh Laws Act (18 [XVIII] of 1876), S. 9 - 
Pre-emption — Lessee of under-proprietary rights 
cannot subsequently claim to be transferee by sale, 
when limitation for pre-emption has expired. 

W'bere a deed calling itself a lease has been executed 
and there is no fraud, it is not open to tbo lessee sub¬ 
sequently to go behind this lease deed, when the ques¬ 
tion of pre-emption of another land arises, and lead 
evidence to show that the deed was in fact a sale and 
claim to be a co-sharer by reason of it and thus entitled 
to pre-empt: 29 A. I. R. 1912 Oudh 55, Foil’, 30 A. I. R. 
1943 Oudh 123 and 31 A.I.R. 1944 Oudh 263, Rel on. 

Where by reason of the fact that a transfer was put in 
the form of a lease the co-sharers were deprived of their 
right of pre-emption with respect to it it would be 
assisting in the perpetration of a fraud on their right, 
however weak it might be considered to be, if the person 
claiming under it is permitted to assert greater rights 
when the period of limitation for filing a suit for pre¬ 
emption has expired. [Para 0) 

(b) Limitation Act (1908), Art. 144—Mutation does 
not confer title—Lessee lawfully in possession ior 
more than 12 years—Mutation of lessee as under- 
proprietor—Lessee, if under-proprietor by adverse 
possession. 

Mutation of names cannot confer a title which did 
not previously exist. Where the lessees of under proprie¬ 
tary rights were wrongly recorded as under-proprietors, 
-which mistake could not be explained, it cannot confer 
a title on the lessees, and make them under-proprietors 
and co-.sharers. [Pera 9) 

Tbo fact that lessees were in possession for more than 
13 years, which they were entitled to by reason of the 
deed of lease, their possession which was lawful cannot 
bo said to bs adverse to anybody. The fact that they 
were wrongly entered as under-proprietors, when in 
fact the mutation order treated the transferees as lessees 
could not make them under-proprietors by adverse 
IxJSSCSsioD. [Para 9] 

Annotation ; ('42-Com.) Limitation Act, Arts. 1-12 Si 
144, Note 69. 

(c) T. P. Act (1882), S. 105 — Lease or sale 
— Transfer of under-proprietary rights — Transfe¬ 
ror's liability to rent not affected—Transfer is sale. 

The distinction between lease and sale is a very nice 
one but it is nevertheless a real distinction. Tbo question 
really is whether the transfer oporates to substitute the 
transferees for the transferor for all purposes and termi¬ 
nates all the rights and liabilities in the property which 
is being dealt with. [Para 10] 

In the case of rent-free tenure no present liability to 
itayment of rent exists. But this does not mean that no 
such liability can come into existence in the future. 
Thus rent may ba assessed either under S. 79, 
U. P. Land Revenue Act, or under the resumption 
Ohapter of the U. P. Tenancy Act. Where there is 
oothing is tbo deed by which the transferor of under. 


proprietary rights divested himself of this liability, 
under the law lus liability would continue and conse¬ 
quently in case of such transfer it cannot be said that 
tbo transfer terminated all his rights and liabilities in 
Mspect of the property dealt with by it, o.spccinliy when 
an yearly payment was reserved to the transferor. In 
such a case transfer is a lease. [Para 10] 

In such a case the transferor remains an under¬ 
proprietor by reserving an interest in land, By such a 
transaction he cannot create another imder-proprietavy 
right in the same land, he cannot also confer any such 
thing as “sub-undor-proprictary rights." By such a deed 
the transferees cannot bccomo under-proprietors by 
whatever nemo tho deed iscaUedi 21 A. I. R. 1934 
Oudh 145, Ref. [Para 11] 

Annotation: (’45*Com.) T. P. Act, S. 42 Note 42. 

Cases referred: 

1. (’34) 11 b. W. N. 843: 21 A. I. R, 1934 P. C. 153: 9 
Luck. 407 : G11. A. 235: L51 t. C. 74 (P. C,), Bircndra 
Bikram Singh v. Brij Mohan Panday. 

2. (’41) 1941 0. W. N. 1122 : 29 A. I. R. 19-12 Oudh 
55 : 17 Luck. 281: 196 I. C. 617, Sita Raw Singh v. 
.jagdeo Missir. 

3. (’42) 1942 0. W. N. 504 : 30 A. 1. R. 1943 Oudh 
125 : 18 Luck. 303 : 204 I. 0. 8-5, Srinath v. Ram 
Naniin. 

4. (*44) 1944 0. W. N. 155: 31 A. X. R. 1944 Oudh 
263 : 20 Luck. 15: 218 I. C. 322, Jagdeo Missir v. Sita 
Bam Singh. 

5. (’34) 11 0. W. N. 430 : 21 A. 1. R. 1934 Oudh 145 : 
9 Luck. 070 : 149 I. C. 550, Eindeshwuri Prasad v. 
Krishna Murari. 

R. D. Lai and .V. Jf. Lai—(or Appellants. 

K. P. J/tsra—for Respondents 1 and 2. 

Judgment. — Plaintiff rospondont 1 and 
the predecessor of respondents 2/l and 2/2 insti- 
fcuted a suit in the Court of the Miinsif, North 
Sultanpur, for pre-emption of a share in mahal 
Manpur Dahla in village Sulibanpur Ashraf 
Patti, District Sultanpur. They claimed to be 
members of the village community inasmuch as 
tl»il were co-sharers in a different mahal-Man- 
pur Dhaurabra in the same village and they 
alleged that vendees—respondent no. 4 and the 
predecessors of the appellants—were strangers. 
The sale deed had been executed on 18-4-1939, 
for a consideration of Rs. 40o/. and at one stage 
the amount of the consideration was challenged 
but there is no longer any dispute with regard 
to it. 

[ 2 ] The vendees, who were defendants 1 and 
2, claimed that they were not strangers but co¬ 
sharers in the mahal in which the property sold 
was situated. They, therefore, claimed a pre¬ 
ferential right. 

[8] The trial Court found that the plaintiffs 
were co-sharers in mahal Manpur Dhaurabra 
and, as such, members of the village community. 
It also found that, although the vendees are 
recorded in the khewat as under-proprietors in 
mahal Manpur Dalila, they are in fact not 
under-proprietors but only the holders of per¬ 
manent lessee rights. It accordingly held that 
the plaintiffs had a preferential right to pre-empt 
and decreed tbo suit. 
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[ 4 ] The vendees appealed and the civil Judge 
of Sultanpur upheld the findings of the Munsif 
and dismissed the apix;al. Both the Couits reject¬ 
ed the oral evidence led by the vendees to show 
that Buddhu who had executed the transfer, Ex. 
A-13, in their favour, had agreed to sell his under¬ 
proprietary rights outright and the deed bad as- 
Burned its present form on the advice of a petition 
writer with a view to avoid pi*e-emption. The 
lower appellate Court has also held that the real 
value of the proj^erty conveyed by Ex. A.13 
would be about Es. 6 O 0 /- and the fact that the 
consideration of Ex. A-13 is only Rs. 200/- is an 
indication that sale was not intended. 

[ 5 ] One of the vendees, Nakched has come up 
in appeal to this Court. He has impleaded the 
other vendee as respondent 4 and has made 
a note in the grounds of apjxjal that, under 
0 .41, B. 4, Civil P. C., the appeal is for the be¬ 
nefit of respondent 4 also. During the pend¬ 
ency of the appeal Nakched died and is now 
represented by his heirs. 

[C] In appeal the right of the plaintiffs as 
members of the village community is not disput- 
ed nor is it disputed that, in view of the decision 
of the Judicial Committee in 11 0 . w. N. 843^ the 
holder of a permanent lease is not a member of 
the village community entitled to pre-empt. It 
is, however, contended that the Courts below 
have erred in their construction of Ex. A.13, the 
deed under which the vendees hold their previ¬ 
ously existing rights. Their learned advocate con- 
tends that it is not the name which is given to a 
document but its substance that must ho consider¬ 
ed in determining the rights of a party clain^g 
under it. Ho further argues that both sales and 
leases ai o transfers, in the former case ownership 
and in the latter the right of enjoyment alone 
being transferred. He contends that a considera¬ 
tion of Ex. A-13 leads to the conclusion that 
Buddhu divested himself of all vestige of owner¬ 
ship which thereafter vested in Nakched and 
Gayadin and the mere fact that an yearly pay. 
meat reserved to the vendor is called rent does 
not mean that it is in fact rent and may well be 
a part of the price. In support of this plea, apart 
from the terms of Ex. A -13 itself, he relies upon 
the proceedings for mutation of names on the 
basis of Ex. A-13, as contempoiwiea exposiiao 
indicating what the parties understood at that 
very time to have been the effect of ex. a-13. 

It] The learned counsel for the respondent, 
on the other hand, urges that the deed Ex. A-lS, 
is not the deed of transfer involved in the suit 
but it is tlie deed which forms the basis of the 
vendee’s alleged previous co-sharership. No ques¬ 
tion of construction, therefore, arises since such 
a deed must be accepted at its face value. 


[8] The learned counsel for the appellant has- 
placed before me a large number of deciaons 
in which it has been held by this Court that it 
is the substance of the transaction and not ita 
form that is to be considered in deciding the 
question. All these decisions, however, except 
one dealt with the construction of the deed which 
formed the basis of the transaction then in suit. 
On the other hand, the specific point involved 
was decided by a learned single Judge of this 
Court in 1941 0 . W. N. H 22 .* In that case a 
deed calling itself a lease was executed in favour 
of the person who claimed to pre-empt alleging 
that the lease in his favour was really a sale 
deed and that he had accordingly become a co- 
sharer. Madeley J., said: 

“Id my opinion it was not open to the respondent to go 
behind this lease deed and lead evidence to show that 
it was a sale. As I have said, no fraud was pleaded and 
1 do not think that the plaintiS could plead fiand in 
order to take advantage as a pre-emptor." 

This view was cited by another single 
Judge in 1942 0 . W. N. 604^ and later was the 
subject of an appeal under S. 12 ( 2 ), Oudh 
Courts Act. In 1944 0. W. N. 155* a Bench of 
this Court on appeal upheld the view of Madelay 
J., and held that the pre-emptor was precluded- 
from contending that he was a co-sharer. In the 
present case it is the vendee who seeks to show 
that his previous title deed confers upon him 
rights different from those which it ostensibly 
purports to do. The position is exactly the same 
as in the case of tlie pre-emptor asserting sale 
and I, sitting as a single Judge, am bound by the 
decision in the previous cases. Further, I say so 
with respect, the decisions to which I have refer¬ 
red are based upon sound reasoning. By reason 
of the fact that a transfer was put in the form of 
a lease the co-sharers were deprived of their rigM 
of pre-emption with respect to it and it would be 
assisting in the perpetration of a fraud on men 
right, however weak it might be consider^ to 
be, if the person claiming under it is perimt^ 
to assert greater rights when the period of lin^j 
tion for filing a suit for pre-emption has expired- 


[ 9 ] There is, however, one point of distinction 
iN’hich must be noted and that is that, wlme in 
1944 0. \v. N. 165* the name of the origins 
mder-proprietor continued to be recorded in the 
papers, in the present case his name has been 
moved and that of the transferee has been sn 
itituted in the revenue records. It is not 
-hat, mutation of names cannot differ a w 
vhich did not previously exist, but it is cont^ ' 
id that 12 years have now elapsed since mutaw 
vas effected and Nakched and his brother have 
)erfected their title by adverse pcssession. Ai^ 
rom the fact that no plea of adverse 
vas taken in the Courts below, I cannot find any 
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support for it from the evidence on the record. 
Undoubtedly Nakched was entitled to be in pos¬ 
session under Ex. A-13 and to have his name 
entered in the kbewat. His possession cannot be 
considered to be adverse to anybody; it can be, 
and should be, referred to the lawful title which 
he possessed under Ex. A-13. Further Ex. A-is, a 
copy of the order for mutation, shows that Nak- 
ched and Gayadin were treated as lessees but 
some how or other it is not explained how the 
entry in the khewat is of under-proprietary right. 
Thus it cannot be said that Nakched and his 
brother became under-proprictors by adverse 
possession after the transfer in their favour. 

^ [lO] Even, however, if it is open to consider 
the real nature of Ex. A-13, I must hold it to be 
a lease and not a sale. The distinction between 
the two is a very nice one but it is nevertheless 
a real distinction. The question really is whether 
the transfer operates to substitute the transferees 
fot the transferor for all puri^ses and terminates 
all the rights and liabilities in the property which 
is being dealt with. A consideration of ex. a-13 
shows that this has not been done. If the transfer 
bad been made by a superior proprietor undoubt¬ 
edly the right created would have been under- 
proprietary right, which means that the mere re¬ 
servation of an annual money payment would 
operate as the reservation of an interest in pro¬ 
perty. It is contended that it is so because the lia- 
bility of the proprietor to pay the Government 
revenue remains and he has thus not divested 
himself of all his liabilities which arc as much a 
part of the ownership of property as rights. In 
the present case the tenure is rent-free and so no 
present liability to the payment of rent exists. 
This does not mean that no such liability can 
come into existence in the future. Tims rent 
may be assessed either under s. 70, U. P. Land 
Revenue Act. or under the resumption Qiapter 
of the U. P. Tenancy Act. There is nothing in 
EX. A-13 by which Budhu divested himself of this 
liability. Under the law his liability would con- 
tinuo and consequently it cannot be said that 
EX. A-13 terminated all his rights and liabilities 
in respect of the property dealt with by it. 

[Ill Further it is agreed {see 11 0. W. N. 430 ® 
at p. 43i) that there cannot be two under-proprie- 
tary rights in the same land and that an under- 
proprietor cannot confer any such thing as 
"flub-under-proprietary” rights; ho can only 
create another under-proprietor by parting with 
all hia rights. Thus if any interest is reserved by 
Buddhu ho has not parted with all bis rights and 
ho remains an under-proprietor the necessary 
corollary of this being that Nakched and his 
brother did not become under-proprietors. By the 
deed £x. A-18 a right to receive rs. S/t/- per 
aimum, by whatever name it is called, is reserved 
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to the transferor. It is argued that this is in the 
nature of an annuity as a part of the price and 
cannot be rent within the meaning of that term 
in the Oudh Rent Act, or the U, P, Tenancy Act 
because it is not paid for the use and occupation 
of the land or of a right in the land. This is beg¬ 
ging the whole question: Ex. A-13 cannot be con¬ 
strued leaving out of consideration tlic provision 
as to payment of rs. 3/7/- and then holding that, 
since no interest is reserved, R3.3/7/. is not rent. 
The provision for the payment of Es. 3/7/- is as 
much a part of the terms of Ex. A-lS as any 
other provision. This coupled with the fact that 
Ex. A.13 does not terminate the liability of 
Buddhu vis-a^vis the superior proprietor to pay 
rent if it is assessed clearly indicates that Buddhu 
reserved some interest, however small. Thus Ex. 
A-13 cannot bo construed as a deed of sale. The 
result is that I uphold the decree of the lower 
appellate Court and dismiss this appeal with 
costs. 

R.G.D. Appeal dismissed. 

A. I. R. (35) 1948 Oudh 9 [C. .Y. 3.] 
GHOLAM IIaS.VN C. J. AND MiSRA J. 

Mian Tej Singh—Plainti/f-AppeUant v. 
Daljit Singh—I)efondant—Respondent. 

First Appeal No. 30 of 1943, Decided on 17-1-1947, 
against durce of Civil Judge, Bubraicb, D/- 27-2-1943. 

(a) Oudh Estates Act (1 [I] of 1869), S. 3—Grant 
of jagir—Nature of interest under grant—Gift by 
grantee —Decision of Settlement Court recogni¬ 
sing gift — Adverse possession of donee — Civil 
P. C. (1908), S. 11—Limitation Act (1908), Art. 144. 

Where certain villiigcj were gnaot'd in 1S6-3, by the 
Govc-rnment us revenue free jagir to the grantee for 
])is lifetime on the condition tliat after bis death Imlf 
of the Government revenue would be payable by bis 
heirs in the first succeeding generation ami full Govern- 
uunt revenue by the subs-(|uent geutralions and the 
name of the grantee was entered in lists 1 and 5 pre¬ 
pared in pursuance of S. 8, Oudh Ksbilcs Act: 

lltld (1) that the interest under the grant was ab¬ 
solute, heritable and transferable: CW lam dacussed. 

[I’aras I'J, 23. 3Uj 

(2) that the decision of the Settlement Court recogni¬ 

sing the proprietary rights of the donee from the 
gruntcc and tlie records of right consequent thereon 
which operated as the dcerccs of Settlement Courts 
operated as res judicata : 1 0, C. 121 and 1 0. C. 289, 
Ilel. on. [Paras 20 and 33] 

(3) that the donee and his successors having remain¬ 

ed in possession as owners lor a period of 70 year 3 
acquired, in any event, proprietary rights in tho pro- 
p.rty by prescription. [Para 33] 

Annotation:-('44-Coin.) C. P. C., S. 11. Koto 77. 

(‘42-Com) Lim. Act, Art. 144 Koto CO Pt. 2. 

(b) Crown Grants Act (1895), S. 3 —Crown grant 
in unqualified terms—Effect. 

Unqualified words of conveyance in a Crown grant 
cannot be regarded na qualified merely by virtue ol 
the provisions of the Crown Grants Act: 3 A. L. J. 628. 

23 A. I. R. 1936 Oudh 121 and 33 A. I. R. 1940 P. C. 
127, litl. OfV, Case law Referred. [Para 31] 
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I. C, 311, Shams Ara Bosam v. I’akhr Jahan Begam. 

3. (’98) 1 O.C.121,Jai Pattar Singh v. Bam RattauLal. 

4. (’98) 1 0. C. 289, Bhngwan Bakhsh v. Chandi Dat. 
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6. (19001 26'l. A. 21C: 27 Cal. 156:7 Sar. 580 
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7. (*19) 46 I. A. 8H : 5 A. I. R. 1918 V. C. 203 : 46 
Cal. 683 : .50 I. C. 1 (P. C-), Ram Navayan Singh v. 
Ram Saran. 

8. ('31) 58 I. A. 215 : 18 A. I. R. 1931 P. C. 160 : 
59 Cal. 1: 132 I. C. 727 (P. C,). Nawab .Bahadur of 
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Kaidn. 
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Nurnngh Deb v. Roy Koyliisnath. 
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Hem v Rogers. 
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Gajanath Chintaman v. Jaukibai Kanhinath. 

15. COO) 3 A. Ij. J. G28, Dost Mohammad Khan v. 
Upper India Bank, Ltd. 
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1 (P.C.).Jiigannath Bakhsh Singh v. United Provinces. 
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L C. 849, Gulam Nabi v. Basudeo Das. 

18. (’29) 16 A.I.R. 1929 All. 781:124 1.0. 534, 
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.¥. R’nsiiit and Tirloli Nath Kaul—ioi Appellant. 
Niamal UUah auii Siraj Uuisain—toi Respondent. 

Judgment. —The suit, out of which this ap. 
IKial aii-ses, wns instituted by Mian Tej Singh ap. 
pellant for a declaration that he is the absolute 
owner of certain properties including four villages, 
Bamhnauti Shankarpur, Airiye Baiuhrauri, Fateh 
pursa and Reotipurwa in District Bahraich.Theso 
villegos formed part of Chileri Estate, which was 
confiscated in 1858 by virtue of Lord Caniiing's 
proclamation. They 5vere granted along with sev¬ 
eral other villages to Sardars Fateh Singh and 
Jagjot Singh sometime between 1865-1867. These 
Sardars were grandsons of the late Maharaja Ran- 
jit Singh of Lahore who had rendered conspicuous 
services to the Crown and whose family, it was 
desired by the Government of Her late Majesty 
Queen Victoria, should be suitably provided for. 
A communication to that effect was despatched 
by the Right Hon’ble the Secretary of State for 
India on 25-5-1865. Subsequently the aforenamed 
villages were transferred by Sardars Fateh Singh 
and Jagjot Singh to plaintiff’s grand-father Mian 
Uttam Singh in lieu of his past services by 
means of a registered deed of gift, dated 31-5-1867, 
and were in due course mutated in his favour. 


[ 2 ] On the passing of the Oudh Estates Act 
(1 of 1869) the names of Fateh Singh and Jagjot 
Singh were entered in lists 1 and 6, prepared 
under S. 8 of the Act. Sadar Fateh Singh died in 
1872 . His widow, Mt. Lachhmin Kuer, succeeded 
to her husband’s estate under S. 22 of the Act, 
and on her death the interests of the late Sardu 
passed to Sardar Jagjot Singh. The latter died 
in 1915 and was succeeded by his son, Sardar 
Amar Singh. The defendant, Sardar Daljit Singh, 
who was a minor at the time of the institution 
of this suit but who has since attained majority, 
is the present successor of the Taluqa, being the 
grandson of Sardar Amar Singh. 

[3] Mian Uttam Singh died in 1889 and was 
succeeded by his son, Mian Indar Singh. The 
plaintiff, Mian Tej Singh is one of the two Bar- 
viving sons of Mian Indar Singh. The villages 
in suit have by virtue of a family settlement, 
dated 23-6-1938, fallen to Tej Singh’s share. 

[ 4 ] There was soibe dispute regarding the gift¬ 
ed villages between Daljit Singh’s mother, who 
acted as his guardian and Mian Tej Singh. This 
dispute gave rise to proceedings under 8.14lii 
Cr. P. C. in November 1938. In course of 
proceedings the property was attadied. 
case eventually came to this Court in revision, 
and the parties were directed to obtain a d^^|j 
as to their rights from a competent Court of mini 
jurisdiction. Meanwhile the villages were »pt 
under attachment. Hence the suit which gi^es 


rise to this appeal. „ .. 

[5l The plaintiff aUeged that Sardars 
Singh and Jagjot Singh were absolute owe 
the villages which were transferred to his^M • 
father, that the latter and after him Ins d 
dants have been in possession thereof, 
the family settlement, dated 23-6-1938. the vui^ 
have fallen into plaintiff’s share and wew 
tated in his favour in the revenue _ 

that in November 1938, the 
started proceedings under S. 145, Cr.P^-i „ 
resulted in attachment of the vilisgw m 
prayed for declaration of his title jj 
with the directions of this Court. The ^ ^ 
also sought declaratory relief 
some other property, but we need not en 
that part of the case inasmuch as tue 

granting the declaration in respect of it a " 

challenged by Sardar Daljit Singh. 

[6] The suit was resisted on various ^ 

So far as the villages are concern^, 8 
uineness and the validity of the gift 
denied, and pcssession of plaintiff and _ 
tor as well as plaintiff’s i-elationship 
Singh was questioned. On these pomts 

of the learned Civil Judge was in p , ^ 
at. The principal defence, bowevM, 
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Fateh Singh and Jagjot Singh iiadoc the grant, 
and this is practically the only defence with which 
we are concerned in this appeal in view of the 
arguments addressed to us from the Bar. It was 
pleaded that the interest granted to the two Sar- 
dars was neither heritable nor transferable. The 
grant in fact, it was said, created a succession 
of life interests in favour of the grantees’ family, 
and the transfer by Fateh Singh and Jagjot Singh 
could not operate to vest in Mian Uttam Singh 
and his successors’ rights which could enure be¬ 
yond the donor’s life-time. Issues 1 and 6 covered 
these pleas. They were as follows: 

‘Tssiid I. Did Fateh Singh and Jagjot Singh liold ami 
1)055633 the villages in suit nsmoreGuzaradars as alleged.’ 

'"Ism 6. Were Fateh Singh and Jagjot Singh incom¬ 
petent to transfer the villages in suit under the terms 
of their grant? If so, its efieot on the gift set up by the 
plaintiS?” 

The first issue and the substantive part of the 
sixth issue were decided by the learned Civil 
Judge of Bahraich in favour of Sardar Daljit 
Singh. The result was that tlio plaintiff’s suit 
failed so far as it concerned the four villages. 
Mian Tej Singh has now come up in appeal. 

[7] Wo have had the advantage of hearing 
elaborate arguments on behalf of the parties. 
Unfortunately the actual grant or tlie saiiad is 
not before us. The plaintiff alleges that it i.s 
being withhold by the other side while the de¬ 
fendant maintains that no document of grant 
or sanad was ever given to Fateli Singh and 
Jagjot Singh. Wo find, there are distinct indi¬ 
cations on the record to show that a taluqdar’s 
sanad existed and was in possession of the ori¬ 
ginal grantees. The wajibularz of village, 
Moorawwa, the parent village of the Taluqa, 
while giving its history distinctly refers to it. 
It says; 

“Under the order, dated SO-l-lHOT, this villugc was 
granted by the Government iis revenue free jngiv to 
Siuduran Fateh Singh and .lagjot Singh, for llicir life- 
time on this condition that after their death half of the 
(government revenue will by paynblc by other heirs in 
the first succeeding generation and full Government 
rovonuo by the lieirs in the second succeeding genera¬ 
tion. But up till now it stands entered in the TaMc- 
(/dri Sanad." 

It will bo remembered that the Taluqa of Chi- 
lari was confiscated to Government by virtue of 
Lord Canning's Proclamation of 18.53. It is well 
known that no sanads were granted in Oadli by 
the Government of India prior to lO-lO-lssy, 
and it is impossible to assume, ns the lower Court 
has assumed, that the reference in the above 
passage is to a sanad, granted to the prcviou.s 
Taluqdar. There is again a reference to a sanad 
in identical words in the last nibkar ( ruhkar 
akhiri) of the Settlement Department, dated is-i- 
1872, (EX. 20). That the sanad was in actual pos- 
wjssion of Sardar Jagjot Singh appears from 


another rubkar of 1881 from the Deputy Com¬ 
missioner of Gonda which required the grantee 
to attend his Court along witli sanad for verifi¬ 
cation. This document Wiis sent to the Talisildar 
of Qaisargimj with the diroctioii lliat the afore¬ 
said Sardar be asked to present himself in tho 
Gonda Court alongwith the sanad, Exhibits 101, 
dated 21.9-1881, 100, dated 2-2.9-1881 and A14. 
dated 23-9-1881, show tliat tho order was com¬ 
plied with. It is difiiciilt to explain tlioso speci¬ 
fic references to the Sardars’ sanad on any 
other hy[X)the3i3 but that sometime before 1872 
a taluqdavi sanad was in fact issued. Tho only 
p(?r.son who is likely to have it now is the de¬ 
fendant and the plaintiff accordingly summon¬ 
ed it from him by means of an api)lication, 
dated 17-7-1912. On notice being issued the 
general agent of Daljit Singh presented an ap. 
plication by way of reply on 18-8-1942, and 
stated therein that no Taluqdavi sanad was 
ever granted and no such sanad was with tho 
defendant. Certified copies of Taluqdari sanads 
are sometimes not available, since the existing 
Government records do not always contain 
their duplicates. Tlie plaintiff is thus at a dis¬ 
advantage, and lie is forced to fall hack uj)On 
other evidence to prove tlie nature of the gran¬ 
tees’ interest. 

[8] The history of tho grant begins with tho 
dosiiatch from the Sccretaiy of State to tho 
Government of India in 18G5 which directed 
that provision should be made for tho members 
of llie family of tho late Maharaja, lloforcnce 
to this despatch i.s contained in the extract of 
proceedings of Government of India, Foreign 
l)epartment (Political), dated 10-7-1865, which 
was forwarded on 19-7-1865, (ex. A-l) to the 
Punjab Government for information and Comm¬ 
unication to Fateh Singh and Jagjot Singh and 
to tho Chief Comuiis.sioner of Oudh and tho 
Financial Department. Since different interpre¬ 
tations are put by the jiarties’ advocates ui>oii 
tliG language employed in this document, wo 
would like to reproduce material parts of it here, 
Beforewcdo so.wcmiglitgivoa.short jiedigree of 
Maliaraja llanjit Singh's family so far as it i.s 
necessary for this judgment, It is found in Ex. A I'J. 

( See jiedxgrce on page 12.) 

(9] Tlio material ^lOrtiou of the extract of 

Govermnontof India proceedings says: 

“Received desiiatcli, dated 25-5-1H65 No. 67, political 
from tho Hon'blc the Secretary of State for India 
respecting the proYLsion to be made for tbo incniberi> of 
the family of the late Maharaja Sher Singh of Lahore. 

The members referred to arc - 

1st—Shah Deo Singli, son of the lute Maharaja 
Shcr Singh. 

2ii(l—Fateh Singh, son of the Koonwar Kashmir^ 
Singh. 

3rd—Jagjot Singh, son of the Koonwar Pesewara 
Singli. 
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I 


Maharaja Sher Singh 
(died 1843) 

Shabdeo Singh 


I 

Gulzar Singh (died 1922) 


MAHARAJA RANJIT SKGH 
(died 1839) 


I 

Peshawar Singh (died 1845) 

I 

Jagjot Singh (died 1915) 


Amar Singh (died in 1917) 

1 


Ii Bf 


Eashmira Singh (died 1844) 
Fateh Singh' (died issueless in 1872) 


Rani Lachhmin Kuar 


Autar Singh 


Daljit Singh. 

For Sbahzada Shah Deo Singh tho Government of 
India recommended. 

As regards Fateh Singh and Jagjot Singh the Govern¬ 
ment of India proposed (1) the continuance to each for 
lifo, on the death of their mothers, of tho pension of 
1,800 a year, granted to those ladies respectively 
and (2) the grant to each, of a tract of land, not in the 
Punjab, yielding Rs. 5,000 per annum. The land to be 
held ill .Tagir for life and subject to asse-ismont at half 
rates in the next generation, aud fall rates thereafter. 
The Home Government have approved of both pro¬ 
posals. His Excellency in Council accordingly resolves 
that tho first proposal be observed when the time 
comes for its adoption, aud that, as regards the second 
it will bo best to grant the land in Oudh from the 
ensuing harvest. It will be desirable if practicable that 
these grants bo villages in which the proprietary 
rights in the soil belonged to the Government.” 

[10] A copy of this document, as stated above 
was forwarded to the Chief Commissioner of 
Oudh also, and since ho was chiefly concerned 
he desired to ascertain the exact import of re¬ 
solution. Accordingly his Chief Secretary addres¬ 
sed a communication to Government of India 
(Foreign Department) op 15-4.1867, seeking 
clarification of Government’s intention. This 
letter, (Ex. 132), inter alia said; 

“The Chief Commissioner concurs in the view taken 
by tho Financial Commissioner that it was tho inten¬ 
tion of the Government to grant the Sardars each land 
yielding a gross rental of Rs. 10,000 revenue free for 
their lives, the land to be held by the so:^oad generation 
at half the Gorernmont rcvcuueassessed upon it and in 
the third and subsequent generations at full Government 
demand. 

I am desired to inquire whether this view of the 
Chief Commisr-ioner is in accordance with the real 
intention of the Govornmtut.” 

[ 11 ] Tho reply of the Government of India 
(ex. 131) is dated 30-4-1867. It said that the 
Chief Commissioner’s interpretation regarding 
tho grant was correct. It appears, however, that 
meanwhile tho Financial Commissioner’s view 
of tho Government’s intention had been acted 
upon and summary settlement of 31 villages in 
Tabsil Bahraicb and of one village in Khanpur 
Tahsil yielding an income of Rs. 19,396 {vide 
Ex. 146) with Sardars Fateh Singh and Jagjot 
Singh was ordered. This order is contained in 
tho remarks column of statement A (Ex. 146). 
It says: 

“From Babi 1273 Fasli Chilari Estate and Barat 
Segraura were given to Jagjot Singh and Fateh Singh. 
As per letter No. 1055, dated 14-5-1866, of the Finan¬ 


cial Commissioner and according to the order of the 
said officer "summary settlement U ordered. Dated 
12-10-1866.’ 

See also Ex. 145, dated 6-2-1867. 

[12] We have already mentioned that the 
names of the two sardars were entered in lists 1 
and 5, prepared in pursuance of S. 8 Oudh Es¬ 
tates Act (I of 1869.) List 1 contained the names 
of all persons who were to be considered Taluq- 
dars within in the meaning of the Act. List 6 con¬ 
sisted of grantees to whom sanads or grants had 
been made up to the date fixed for clcsing of the 
lists, declaring that the succession to the estate 
comprised in such sanads or grants must there¬ 
after be regulated by the rule of primogeniture. 

[13] According to S. 2 of the Act “estate” means 

‘‘(a) the Taluqa or immovable property acquit^ « 
held by a taluqdar or grantee in the manner mentioned 
in S. 3, S. 4 or S. 5, and 

(b).” 

Section 5 lays down that: , . 

“Every grantee shall possess the same righb ana » 
subject to the same conditions in respect of the estate 
comprised in his ginnt as a taluqdar possesws andw 
subject to, under S. 3, in respect of his estate.' 

[14] The latter section amongst other things 

provides that" . 

"Every Taluqdar with whom a smmmary setttaiooo 
of the Government revenue was made between the ^ 
day of April, 1858, and the 10th day of Octowr 
or to whom, before the passing of this Act and en 
quently to the first day of AprU, 1858, a Taloqdari aanaa 
has been granted, , , 

Shall be deemed to have thereby acqmrwa ^ 
manent, heritable and transferable right in 
comprising the village and land named in the ha* 
ched to the agreement or qabuliat executed by so 
Taluqdar when such settlement was made, 

“or which may have been or may be decreed w 
by the Court or an officer engaged in making the 
Regular Settlement of the Province of Ondh, 
cree not having been appealed from within tM 
limited for appealing against it, or, if appealed 
having been affirmed, , „ 

"subject to all the conditions affecting the T^^ 
contained in the orders passed by the .-j 

of India on the lOth and, 19th day of October 185» 
republished in the first Schedule hereto ^onexed, 
subject also to all the conditions (other than t 
relating to succession) contained in the sanod uw* 

which the estate Is held. . -taioed 

(Explanation — notwithstanding anything con 
in the Crown Grants Act, 1895, the 
sanad relating to succession, in so fat as they are 
sistent with the provisions of this Act, shall no yr 
to the estate.”) 
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[16] By S. 10 the Courta wore enjoined to take 
judicial notice of the lists and to regard them as 
a conclusive evidence of the fact that the persons 
named therein are Taluqdars or grantees within 
the meaning of the Act. Reference may also be 
made to S. ll, Oudh Estates Act, which confers 
on the Taluqdars and grantees a power to 
transfer or bequeath their estates. 

[16] The names of Sardars Fateh Singh and 
Jagjot Singh having been entered in lists 1 and 
6, it must be held that since the passing of the 
Act, permanent, heritable and transferable rights 
in the lands were possessed and enjoyed by them, 
Presumably these rights had their origin in the 
sanad and since they belonged to list 5 we fur¬ 
ther believe that the sanad must have been in 
the ordinary primogeniture form. 

[17] The policy of the Government in regard to 
the grants of Taluqas in Oudh may now be ad¬ 
verted to. It is well known that this poUcy was 
a subject of prolonged consideration for a period 
of about 10 years before the Act came to bo pass¬ 
ed. By i8C5it was decided that the Taluqdars in 
Oudh should have a free right of disposal of their 
property and that in case of intestate suc¬ 
cession the rule to be applied to them was to be 
that of primogeniture as far as possible, provid¬ 
ed there w'as a custom of primogeniture in the 
family or the Taluqdars concurred in adopting 
the rule. It may be recalled that at one stage 
Mr. Wingfield, the then Chief Commissioner, 
pressed the Viceroy for adoption of the Eng¬ 
lish rule of entail but though ho made 
repeated attempts for obtaining its recognition 
Lord Canning and his successors resolutely 
refused to accept the suggested limitations on the 
Taluqdars’ power. 

[18] Having regard to these facts it appears 
unlikely that the Government of India's minute 
of 10-7-1865, intended to confer upon Sardars 
Fateh Singh and Jagjot Singh a non-transfer- 
able estate for life with a provision for similar 
successive life estates in favour of the future 
generations. 

[19] Bet in this relief we will now consider 
the proceedings of the Government of India, the 
relevant portion of which has been re-produced 
above. Under it the grant to each of the two 
Sardars was described as a jagir and it com¬ 
prised two distinct items (l) A tract of land yield¬ 
ing Efl. 6,000 per annum, and (2) A grant of the 
revenues of the land in their entirety to Fateh 
Singh and Jagjot Singh and of half of those 
revenues to the generation following. What 
was meant by a jagir in Oudh at that 
time is clear from settlement circular no. c .1123 
of 1862 . This circular conveyed certain instruc¬ 
tions to Commissioners of Divisions. In the 12 th 
paragraph of the aforesaid circular it was point- 
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cd out that a grant of a jagir in Oudh general- 
ly carried with it proprietary riglits in the soil 
and tliat when a holding is released in favour of 
one or more muafid^rs, the Government simply 
consents to waive its claim to the payment of 
land revenue on a holding in pei'j)ctuity for the 
life or lives of one or more specified person or 
persons. See in this connection 18 0. C. 169^ 
and 11 Luck, 588.^ 

[ 20 ] We have no reason to believe that the 
Government of India used the word Jagir 
when they applied it to grants in Oudh in a 
different sense-fThe rights which were intended to 
be conferred in the tract of land would thus appear 
to be absolute. The concession as to the revenue 
was to last for the lifetime of Fateh Singh and 
Jagjot Singh only. In the nest generation it was 
to be assessed at half rates. No remission was 
allowed in case of subsequent generations. That 
this was the meaning is clear also from the cor- 
respondcDce between the Chief Commissioner of 
Oudh and the Government of India (exs. 132 
and 131) to whicli we have already referred. It 
would be noticed that these documents avoided 
the use of term 'Jagir.' Each of the Sardars, 
according to the true intent of Es. Al, was to bo 
given land yielding a gross rental of es. 10,000 
revenue free for their lives in order that it may 
secure to the third and the subsequent genera¬ 
tion an income of Es. 5,000 annually. The first 
item of the grant was thus intended to be heri¬ 
table. Transferability must follow as an adjunct. 
It was in this light that the summary settlement 
was made with the grantees and it was in this 
light again that the property came to be reco¬ 
gnised as a Taluqdnri estate by Act l of 1 SG 9 and 
at the First Regular Settlement. 

[20A] The events which followed the gift of 
four villages to Mian Uttam Singh, confirm the 
view that we take of the nature of Sardars’ in- 
terest. Soon after the delivery of possession to 
the donee the Sardars themselves applied for 
mutation being effected in favour of the Mian, 
(Ex. 89). Orders to that effect were passed on 
22-2-1868, (ex 90). It seems to have been in the 
mind of every one at the time that the donors 
possessed the power to alienate. During the 
course of tho First Regular Settlement Mian 
Uttam Singh applied to the Settlement Court to 
have his name entered as owner of the villages in 
suit in the record of rights which was then under 
preparation; vide Exs. 2. 5, 8 and 10 . It is perti¬ 
nent to remember in this connection that the 
duty of the Settlement Courts was to prepare ex¬ 
haustive records of rights and for this purpose all 
persons, who were claimants to lands.werereqnir- 
ed to file coses in these Courts. The decisions of tho 
Settlement OflScer were given effect to in the record 
of rights and this record bad the force of a decree 
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of civil Court: viuc, 1 0. C. 124^ and 1 0. C. 
269 * Hic name of Mian Uttam Singb was en- 
terk in the record of rights as owner by orders, 
ESS. 3, 7. 9 and 11. In r.s. 20 the u ajibularz ot 
village Moorawwa the Settlement Officer made 
a mention of the gift of 1867 whereby villages 
Banlmauti, Shankarnir, Airiya Bambrauri, 
Fatebpurwa and Keotipurwa wore transforr. 
cd to plaintiffs ancestors. Similarly, in the 
waji-bul-araiz of four viUages (Exs. 12, 14, 16 
and 16) the title of the then owner, namely, 
Uttam Singh was traced to the gift The import¬ 
ance which we attach to these documents lies in 
the fact that they confirm the view that we take 
about tho character of the grant so far as 
the transferability of the lands is concerned. If 
what was given to Sardars Fateh Singh and 
Jagjot Singh was merely an entailed estate of a 
limited life interest, it is diflicult to believe that 
the settlement Courts would have been oblivious 
of it or that they would have condescended to 
recognise Mian Uttam Singh as owner. Tho 
subsequent peaceful devolution of the villages to 
the succeeding generations of the transferee dur- 
ind a period of 75 years is also not without 
significance. 

[21] The appellant's side invited our attention to 
history of devolution of the Chilari Fstate after 
the death of tho original grantor and to certain 
litigations. In our judgment these events arc un¬ 
important and scarcely affect tho issue, for the 
devolution after the passing of Act [l] of 1809 was 
bound to be in accordance with S. 22 and tho 
subsequent rights of tho Sardara were likewise 
to be governed by the provisions of the Act. 

[ 22 ] A great deal of the case law was laid 
before us by the learned counsel at the bar in 
aid of the construction which each party desired 
to place on ex. ai. It is however, (not?) necessary 
to exanaino them, for it is hardly ever, if at all, 
profitable to try to interpret the terns of a 
document by referring to the considerations 
which prevailed in construing other documents 
executed in different circumstances and couched 
in different language, except in so far as they 
expound some principle of general application. 
We will, therefore, notice only such cases as fall 
within the exception. We propose to examine 
them in connection with two further contentions 
advanced on behalf of the respondent. These are: 
(l) that the grant to Sardars Fateh Singh and 
Jagjot Singh being with the avowed object of 
making provisions for the members of the family 
of the late Maharaja Sher Singh, it mnst be re¬ 
garded as a maintenance grant and as such it 
must be confined to a life interest in favour of 
Sardars Fateh Singh and Jagjot Singh with suc¬ 
cessive life estates in favour of the later genera¬ 
tions ; ( 2 ) that in grants made by the Crown the 


rule of interpretation in view of the Crown 
Grants Act is different from the rule which ia 
applied to private grants. It is said that every 
such gi'ant must take effect according to its tenor 
notwithstanding any rule of law or enactment 
of the Legislature to the contrary. 

[ 23 ] The first contention is sought to be 
supported with reference to a number of de¬ 
cisions amongst which may be mentioned, 6 
LA. 54.® 20 LA. 216,*'46 LA. 88,^ 68 LA. 216,® 2 
Luck 335,® A.I.H. 1938 Mad. 623^® and 22 P. B. 
1889 p. 71.*^ Before we deal with these cases it is 
necessary to point out that our view of the nature 
of the Sardars estate does not depend upon cons, 
traction of the sanad since that document is 
withheld. It rests on the inferences drawn from 
documents and circumstances of the case. The 
conclusion so derived is that the 
absolute in the sense that it conferred fuU ^ 
prietorship on the grantees. We are clear ttati 
tho intentions of the Secretary of State for Inma 
to make provision for the members of the family 
of the late Maharaja Sher Singh did not impre^ 
the grant with a non-transferable character.« 
is true that if the bestowal of the villa^ 
as a maintenance grant, ordinarily it worn 
enured for the lifetime of the grantees bawg 
regard to the object of the grant if the 
thereof did not militate against su^ cot- 
structioD. There is nothing, however, 
that the sanad in this case purpor^ , 
limited rights of that kind or * . tJ 

of the character of the maintenance giOT • 

6 I. A. 54^ a sanad was gran^ “ 

India Company to one Najamooddm £h 

edly for the purpose of making 

provision as a subsidy for the expe 

grantee and his descendants and it w ^ 

that if it be necessary thereafter for tn . 

ment to resume the jagir given on . 

maintenance or otherwise, the 

come thereof would still be given to ) ^ 

din Khan or bis children or 

Company’s treasury. The sanad ^ ^ 

ed for a special pension of ^ ot- 

in favour of Najamooddm ^ ^ ge- 

ject of the grant of the property 

cure a pension of Es. 24 , 000 /- per a ^ 

family and a portion thereof was .. 

of revenues of certain mohals, ^ peon* 
jagir. Their Lordships having ^ ^ th^^ 

liar character of the grant , theyeia- 

ment under the circnmst^^ Lxnfied abotei 
phesised and with the ob]e^ 
came to the conclusion that it ^ ^ 

descendants of Najamooddm jl was 

a mere estate for life. They 

not a case of the State herediteff 

and declaring that the grant should be n 
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but that it waa a grant of a jagir acconiimnied 
with the grant of a pension, under circumstances 
which indicated that the intention was to give 
the jagir and the pension subject to the same 
conditions, namely, that both were unalienable. 
61. A. 54,® therefore, does not afford any assis- 
tanco to the respondent. It is true that the pro- 
perty was given as a jagir but that term, as 
pointed out by their Lordships, bad a somewhat 
different significance in Bombay from what it 
has in Oudb. 

[ 24 ] The case reported in 26 i. a. 216 ® also 
related to a grant made to three persons express¬ 
ly in lieu of maintenance. Its provisions showed 
that the maintenance there contemplated was 
not only for the grantees i^ersonally but also for 
the heirs. One of the grantees, namely, Barmesh- 
war executed a mokurruri lease in favour of an¬ 
other person. He died thereafter without leaving 
any issue and a question then arose whether the 
transfer was within the competence of the gran¬ 
tee so as to entitle the lessee to remain in pos- 
session of the property after the death of Barm- 
eshwar. Lord Davey, who delivered the judgment 
of the Board, observed as follows: 

"Their Lordships will not discuss at length the terms 
of the grant to Barmesbwar, which was expressly made 
"in lieu of maintenance’’. It was, therefore, prima Jade 
resumablc on the death of the grantor in accordance 
with the law laid down in the coses cited by the Subor¬ 
dinate Judge. It contains no words purporting to grant a 
perpetual interest, and as Barmesbwar died childless 
it is unnecessary to say whether his family would have 
taken the benefit of it if not resumed." 

We think the ‘case is not an authority for the 
proposition that whenever a grant is made with 
the object of making a provision for the gran¬ 
tee’s family, the property covered by it must 
necessarily be regarded as non-transferablo. 

[26] In 46 I. A. 88^ their Lordships said that a 
jagir prima facie gives a life estate only. They, 
however, pointed out that it may bo granted in 
snch terms as to bo heritable but in order to 
make the estate one of inheritance the terms, if 
they have to be considered alone, must be unam¬ 
biguous, and must show clearly whether it was 
inknded that the right of inheritance should be 
general or confined to a particular class of heirs. 
The rule cannot apply to the case before us. A 
f agir in Oudh, wc have already pointed out, car- 
ries with it proprietary right in the soil. Besides, 
the language of Ex. Al as well as the evidence 
to which reference ban been made above indicate 
that heritable and transferable rights were con¬ 
ferred by the sanad and were conveyed to plain, 
tiff 3 grandfather. The proceedings of the sum. 
mary settlement of 1868 and the first Regular 
Settlement show that they were recognised as 
such by Settlement Officers who were charged 
with tiie preparation of the record of rights. 
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[ 26 ] Ill 56 I. A. 215 ” an enactment gavo sta¬ 
tutory effect to a previous grant of successive 
life estates. Considerations which prevailed there 
arc wholly inapplicablo to the present case. 

[27] The Punjab case, 22 p. R. 1889 p. 7 l,“ is 
of a s'milar kind. An islainrar grant was made 
for the life of the grantee who later proposed 
that it should lo continued to the children. A 
supplementary grant was thereupon made in 
favour of the heirs of tho original grantee on 
payment of certain rents in istuvirar. The object 
was tho support of each generation of children 
and it was hold thatthe interest of the istamrar- 
dar was such that he could not charge tlio estate 
beyond his lifetime. It is clear that in face of 
the life estate of the first grantee it was unlikely 
that the subsequent grants to the following gene¬ 
rations could be absolute. The intention was 
that each generation was to hold as grantee 
from the Government. Wc are unable to deduce 
from this case the principle for which tho res- 
pendent contends. 

[28] The Oudh case, 2 Luck. 835,® dealt 
with the construction of a family settlement 
whereby certain properties were allotted to one 
of the parties thereto in lieu of maintenance. The 
learned Judges said that tho question whether 
the estate conferred was absolute or limited de- 
pended upon the circumstances of each case and 
if these circumstances negatived tho grant of 
full proprietorship, tho mere use of tho word 
"proprietor (malik)" or "for ever” would not 
enlarge it. They took care to say that if the deed 
stated clearly that the gi-antco would have abso- 
lute interest, such interest could not be control- 
led by tho mere fact that the motive of tlio grant 
was maintenance. AVe may add that cases in 
which full proprietary interest has been held to 
bo conferred upon the grantees in spite of the 
fact that tho object of the grant was to provide 
for maintenance are not wanting. See for ex. 
ample, 9 M. i. A. 65,^^ 4 Bom. n. C.R. 0 . C. 

at p. 18; 18 0 . C. 168^ and A. I, R. 1938 
Bom. 118,** We have already said that in the 
circumstances of the present case the conclusion 
that the sanad was heritable and transferable is 
irresistible. 

[29] The Madras case, A. l. R. 1938 Mad. 623,^® 
does not take the matter further. The deed of 
grant clearly provided that its object was to 
make permanent provision for the grantee and 
his heirs os compensation for the loss sustained 
by resumption of certain emoluments. It expres¬ 
sly said that the grantee and his heirs were to 
appropriate the rents and profits for their own 
use and were prohibited from alienating the 
village by grant, gift, sale or otherwise, it being 
liable to revert to the East India Company in 
default of legal heirs. Being a Crown grant, the 
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prohibition as to the alienation Tvas valid. It was 
sought, nevcrtholoas, to attach and sell the afore¬ 
said village and it was observed that the only 
interest which could be available to the decree- 
holder was to enjoy the rents and profits during 
the lifetime of the grantee. That being so, the 
learned -Indges refused to countenance the sale. 

[30] Ordinarily, when a grant is made to a 
person for his maintenance, it means that he is 
to enjoy the property for life but when the in- 
strnniciit of grant or the circumstances of the case 
and the evidence clearly indicate that the gran¬ 
tor intended to confer absolute interest on the 
grantee and future generations, we have no 
doubt that even if the object was to provide for 
the grantee’s family it would notoperate to entail 
the estate. In the case before us proprietary 
rights in the villages wore granted in addition 
to the release of revenue wholly in favour of 
Fateh Singh and Jagjot Singh and partly in 
favour of the next generation. The fact that the 
'release of revenue was intended to operate for 
the lifetime of the two Sardars cannot and 
does not limit the proprietary interest in the 
villages. 

[31] The second contention need not detain us 
long. The actual sanad is not forthcoming. The 
evidence, to our mind, is clear that what was 
given was a transferable estate. Assuming, how¬ 
ever, that the sanad was couched in the lan¬ 
guage of Ex. Al, (which wo think is very 
improbable) the general rule of interpretation 
that a grantee acquires all that interest which 
the transferor is then capable of passing in the 
property must be applied. It is difficult to agree 
with the defendant’s contention which was accept¬ 
ed by the Court below that no such interest woud 
pass unless the Crown grant conveyed it expres- 
!sly. Unqualified words of conveyance in a 
Crown grant cannot be regarded as qualified 
merely by virtue of the provisions of the Crown 
Grants Act. As observed in 3 A. L. j. 628 ^® the 
object of the legislature in passing the Act was 
to validate any provisions, restrictions, conditions 
and Lmitations which might be contained in 
any Crown Grant and which otherwise might 
be held to be obnoxious to the restrictions impos¬ 
ed in respect of grants generally by the Transfer 
of Property Act. It was not intended by the legis¬ 
lature that unconditional grants made by the 
Crown free from restrictions as to alienation 
must nevertheless have restrictions imposed on 
them. The same view was taken by Sir Carlton 
Moss, King C, J., and Ziaul Hasan J. in 11 Luck. 
588^, in respect cf Crown Grant in which no res¬ 
trictive language regarding heritahility or trans¬ 
ferability was used. They held that it carried full 
proprietary rights. In 73 l. A. 129^® at p. 133 their 
Lordshij^ of the Privy Council, dealing with S. 3, 


Crown Grants Act, refused to read its language 

in its apparent generality. They observed that; 

“The whole Act was iotended tosettie doubts whioh 
had arisen as to the eSect of the Transfer of Fiopertx 
Act, 1882, and must be read with reference to tbe 
general context....“ 

See also X Pat. 20F’ at p. 206, 4 Bom. H. 0. R. 
0. C. l‘^ at pp. 18, 18 0. C. 168^ at p. 177-178, 
A.I.E. 1329 ALL. 781*® and 14'Luck. 723*® at p. 741. 


[32l On behalf of the respondent the case was 
argued also on the assumption that the grant 
purported to create a trust in favour of the suc¬ 
ceeding generations. Our attention was drawn to 
the definition of ‘‘trust”.-in S*3, Trusto Act,and it 
was said that the Government having ^ven the 
property for the benefit of the Sardars as well as 
for the benefit of future generations, the grantees 
must be regarded as trustees for their successors. 
In the view that we have taken of the nature flf 
the grant and of conferment thereby of proprie¬ 
tary rights on the grantees, this argument does 
not fall to be considered. We may add that we 
would, in any case, find it difficult to hold that 
one life tenant is a trustee for the next life ten¬ 
ant; or, to conceive that the two Sardars accept* 
ed the obligation to hold the property for the 
benefit of indeterminate future generations. 

[S3] We ought to mention that the app^^t s 
learned counsel pressed upon us two fortnff 
arguments in support of the appe^. He 
that the decision of the Settlement Coa«» 
nising the proprietary rights of Mian U ttam 
as against the Sardars must be given ^ 
effect and the question should not be reag 
now by reason of the rule of ns judic^ 
maintained that the donee and bi3 
having remained in possession of the pwpe v 
owners for a period of over 70 years* ey 
in any event be considered to have acqnJ 
prietary rights by prescription. The iaion 
repelled these contentions, but in o P ” 
they must prevail, for Sardars Fateh i g 
Jagjot Singh, after the passing of the ^ j 
and after the inclusion of their *^*°*®® jf 
and 5, appended to that Act, must (e ^ 
view of the learned civil Judge 
restricted nature of the rights of tw » 
under Ex. A-i be assumed to apply) he^ 
as absolute owners of the 
decisions and the records of right ^ 
thereon which operate as decrees o ^ 

Courts must be given finality and m of 

parties’ successors. Further, if the tljei 

the grantees had a cause of action ^ ^ 

donee or against those who laTisoof 

their remedy was extinguished awr a ^ 

years from the accrual of the r^ht 

[34] The result of what has 
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ftllow tho appoal and set aside the decision of the 
Court below in so far as it pin’iKirts to dismiss 
the plaintiff’s suit in resiiect of the four villages, 
namely, Bambnauti Shanlcarpur, Airiya Barahr- 
nuri, Fatebpurwii and Eeotipurwa. In addition 
lo the declaration given by the ('ourt below, we 
grant the plaintiff a further declaration timt be 
is full owner of the aforesaid villj^es and ns such 
is entitled to remain in j^ssession thereof. The 
api)Gllant is entitled to costs of this Court and of 
tlic Court below. 

JXH. Aitp&il tilloiml. 


A. I. R. (35) 1948 0udhl7fc'. .V tiJ 

Kaul and Madeley JJ. 

Ihkaru ami others—-Accused—Applicaiils v. 
Emperor. 

CriiiuHal Misc. Appins. Nos. 10 ) .-ind iflfl ot lOiC, 
Decided on 18-2*1947. 

Criminal P. C. (1898), S. 561A—Scope—No revi¬ 
sion or appeal against conviction—Powers under 
S. 561A, if can be used—Acquittal oi one of ac¬ 
cused in appeal—General observations in judg¬ 
ment against prosecution—Convictions of non-ap 
pealing accused, i( can be set aside under S. S61A. 

Powers under S, 5R1A are certainly wide, but they 
are not unlimited. They cun be exercised only wheii 
the Code makes no provision for dealing with the 
matter, and the Court is satisfied that there is an abiis(.‘ 
of its process which calls for interference, or otherwise 
to secure the ends of justice it is necessary that the 
High Court should step in and exercise iu inherent 
powers. The law having provided, by means of appeal 
and revision, the inodes by which a conviction record¬ 
ed by a Court of fScssions can l>e set aside, the High 
Court would not ordinarily entertain an application 
under S. 5CIA for this purpose. When tho Criminal 
I’loedurc Code deals with an? .■Jubject its provisions 
should he taken to be exhaustive so fur as that matter 
is concerned. Dul it cannot be said that the High Court 
cunnever set aside aconvictioii in exercise of its inherent 
powers; it will do so in exceptional cjises. 

A ease can be conceived where in dealing witUnu 
ap^ieal filed by one of the convicted persons the Court 
comes to the conclusion that the entire prosecution 
ease is false and concocted; in such a case it may be 
pcrmigsible for the Court to exercise its inherent powers 
on behalf of non*appcaling persons'who were also con¬ 
victed with the one who filed an appeal and was acquit¬ 
ted. Kuch a case would be an iusbincc where the H'gli 
Court would rightly exercise its inherent {lowers and 
set aside the conviction even though the convicted 
{lerronadid not appeal or invoke the exercise of the 
rcvisional iurisdictioii of the High Court. The reason 
for this view Is clear. It is assumed that in that case 
tlio entire proaecution story was held to be false and 
concocted. Thus there would be no justification for keep¬ 
ing in detention iiersona who must necessarily be 
deemed to have been wrongly convicted But whore in 
dealing with tho appeal, the High Court was consider¬ 
ing orily the case of one appellant who had nctually 
appeoled and the scope of tho inquiry was limited to 
the determination of tho guilt or innocence of that 
particular accused, the observations mode in the judg¬ 
ment aeqaire their meaning and significance from the 
1948 0/3 Si 4 


scope of the enquiry with which tlio Cnmt was for tli« 
time being concerned. Tlio geneiulily of tho cxpro.s- 
sions used, unless the laugmige expressly said so, Ls not 
to bo taken ns intending to Lay down iiriy absointo dicln, 
uurelntcd to the point or points which are to bo deter¬ 
mined. The scope of the inquiry befoio tho Court for 
the time being limits the meaning and the significiiuco 
of the general rcflcctioiu. II would be alfogcther wrong 
when the Court makes certain observations in dealing 
with tlic case of any individual appellant to cull oiiii 
certain imsago? from the judgment, and to argue on 
their basis that they lead lo an iiifoienco ns regaid.s 
the guilt or innocence of other pe«ons whose case wa.s 
not being coasidei-ed by the Court at all. 

[Paras 4 and 5] 

Annotation : (’Ifi-Com.) Cr. V. C.. S. jBlA. Notes 2 
and •». 


•f. iK Piodhfin—hi- Applicant'. 
(iotirniiiCHt .Idrofrt/c—for the Crown. 


Order.— Tlieso iw hvo applicalions iiuidu 
iindut'S 501A, Ci'imimilP. C. Ajiiilication No. 1 G.j 
is madu by thiee aiiplicants Bikani, Ram Suclhi 
and Idil. .Wllioy is tlio sole applicant in the 
otlicf application no. ig9. As both these applica¬ 
tions arise out of the same order, and are based 
on the same {,wunds, they may conveniently 
bo dealt with toitctlicr. They arise on the follott - 
ing facts; 


[•>] On the Jiighi between l2tli and PM^-iyi:, 
one Ram Din was nnirdered not far from 
8inghwa Xala wliich is about a lumdred knsis 
from village ItiabduDah. Six itersoiis Bikaru, 
Ram Siidhi, Udit, Audliey, Piarcy and Hardin 
were alleged to have participated in tiie minder. 
Hardin absconded and so far as t\ e are awar(! 


has not l)oen arrested. Tiie remaining five ac¬ 
cused were tried by the Sessions Judge of 
Gouda and convicted under s. .302/149, Penal 
Code. Each of them was sentenced to transporta- 
tion for life. Piarcy tiled an ajiiicjil which was 
disi)o.sed of by this Court on 28.10.1940, His 
participation in the crime was found not to have 
l)eon established beyond ivasonablc doubt, and 
he was accordingly acquitted. These two ajiplicii- 
tions were made on behalf of the remaining four 
accused praying that in view of certain ol)sorvu- 
tions niudc in the judgment of this Court disi>o.s- 
ing of Piarey’s apjical, tlie conviction of the 
in-esont applicants should be .set aside. Tlie 
applications, as already stated, jnirport to be 
made under S. 5C1A, Criminal P. C. 

(.3j It was argiMxl before u.s at the hearing of 
the application that in view of certain observa- 
tions ma<le by this Court in its judgment in 
Piarey’s ap{)oal it sliould lx: held that tlie entire 
prosecution story as to the murder of Ram Din 
and the participation of the present accused in 
the crime were disbelieved and accordingly the 
applicant’s conviction should also Ixj set aside. 


[4] Before dealing with the merits of these 
applications we will consider how far this pro- 
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ccdtire for "otting the applicants’ conviction set 
Rsicle is pornhssible under the law. Ordinarily a 
conviction by a subordinate Court can be set 
flsido by the High Court only in appeal or in ex- 
tTcisfi of its rcvisional jurisrlietion Tho present 
Applicants had a right to apiieal against their 
conviction by the Sessions .ludgo. They did not 
avail themselves of that right Under S 439 (5), 
Criminal P. C, where an appeal lies under the 
Code of Criminal Procedure, and no appeal is 
broiiglit, no proceedings by way of revision 
shall be entertained at the instance of the 
party who could have apj)ealed. Tims it is clear 
that the present applicants had no right to apply 
for the exercise of the revisional jurisdiction of 
this Court ill the matter of their conviction. This, 
however, docs not debar the High Court from 
taking up the case in revision sno molu. When 
the Ci'iihinal Procedure Ckxle deals with any sub. 
ject, its provisions should be taken to bo exbaus. 
tive so far as that matter is concerned. It follows 
therefore, that the applicants cannot avail them¬ 
selves of any of tho two ordinary modes of 
procedure by which their convictions can be set 
aside, namely, appeal or revision Section 561A 
of the Code preserves tho inhei-ent powers of the 
Cyourt, (l) to prevent abuse of the process of 
tho Court and ( 2 ) to secure the ends of justice. 
These i)Owers are certainly wide, but they are 
not unlimited They can be exercised only when 
the Code makes no provision for dealing with 
the matter, and the Court is satisfied that there 
is an abuse of its process which calls for interfer¬ 
ence, or otherwise to secure the ends of justice it 
is necessary that the High Court should step in 
and exercise its inherent powers.' We are clear 
that the law having provided the modes by 
which a conviction recorded by a Court of Ses¬ 
sion can be set aside, the matter to which these 
applications are directed would not ordinarily 
fall within the purview of s 561A Wo do not 
hold that the High Court can never set aside a 
conviction in exercise of its inherent powers, hut 
it will do so in exceptional cases. 

[5] The next question which arises for consi¬ 
deration is whether either of the two applications 
before us constitute such an exceptional case. 
Beliance is placed on certain observations made 
by the Court in disposing of Piarey’s appeal, and 
in view of them we are asked to set aside the 
applicants’ conviction though they filed no appeal 
and are not entitled to ask the Court to exercise 
its revisional jurisdiction in their behalf. We can 
conceive of a case where in dealing with the ap- 
peal filed by one of the convicted persons the 
Court comes to the conclusion that the entire 
prosecution case is false and concocted; in such 
a case it may be permissible for the Court to ex¬ 
orcise its inherent powers on behalf of persons 


who were also convicted with the one who filed 
an appeal and was acquitted. Such a case would 
be an instance where the High Court would 
rightly exercise its inherent powers and set aside 
the conviction even though the convicted persona 
did not appeal or invoke the exercise of the revi. 
sional juri^iction of the High Court. The reason 
for this view is clear. It is assumed that in that 
case the entire prosecution story was held to be 
false and concocted. Thus there would be no 
justification for keeping in detention persons who 
must necessarily be deemed to have been wrong¬ 
ly convicted. Though it is not specifically plead¬ 
ed. the argument of the learned counsel for tbe 
applicants implied that in dealing with the caeo 
of Pearey, appellant, this Court discredited tbe 
entire pro.secution case. Reliance in support of 
his contention was placed on the following 
observations: 


(1) “Not oniy there are material diecrepanoies in tha 
statements of these witnesses as regards what hs^nd 

.bat that there are certain nberent 

bab'l'ties in the vers'on g'ven by them which makes 
theirstory d fficult of acceptance." I2)' It U mp(»ibleto 
reconcile the evidence of these wilneascs with this 
medica evidence. (H) “We are unabletoac 02 ptthepr(^ 
cut on vers on that the murderers of ham Din conti* 
Dued to str ke h m t II the w tnesses were within a lew 
paces of them It is very uni kely that they would exp« 
themselves to the risk of be'ng 'dent fied by 
agers." l4)Wefind itdifficiilttobelevethat'fam^w 
wa-i comm tted at aboutrive ghar'safternghtfell witn 
two h mdred paces of av llage w thone 
no other person except s ich of themasren 

tbe alarm when it was first heard, would go the 

t me dur ng the n ght, Nor is't easy to 

then neper-ons whohadrun'n respon^etotne 

ed man's cries for help would stop near the aea 
throughout a cold December n'ght w thout any 
them returning to the village to inform othe 
what had happened." 

These are general observations which 
from the context in which they occur mig ^ 
pear to lend support to the applicants . 

It should, however, be borne in mind mft 
dealing with the appeal, to which 
been made, this Court was considering 
case of one appellant Pearey. The scope 
inquiry was limited to the determination 
guilt or innocence of that particular ^ 

may point out that the observations 
judgment acquire their meaning and ^ 
from the scope of the enquiry with w i 
Court is for the time being concerned ine & 
rality of the expressions used, lay 

uage expressly says so, is not 
down any absolute d eta unrelatM ^ 
or points which are to be determinM 
of the inquiry before the Court for the ^ 
limits tbe meaning and the signincanw 

lections. It would be alW*” ^ 


general reflections. -- —- aHonsuH 

when the Court makes certoin oto^ 

dealing with tbe case of any individual P 
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jto cull out certain passages from tho judgment, 
and to argue on their basis that they lead to an 
inference as regards tlie guilt or innocouce of 
other persons whose case was not being consider- 
ed by the Court at all. In dealing with the case 
of any individual appellant the Court considers 
the evidence from a particular i)Oint of view 
This is determined by the specitic case sought to 
be proved against that appellant and his defence. 
In dealing with this case the Court does not take 
into consideratioi^anypointswhich, though they 
might be of considerable im[X)rtance as regards 
the cases of other co-accuscd, liave no material 
bearing as regards tlio case of tho individual ap¬ 
pellant whoso guilt or innocence is being deter¬ 
mined. 

(6J We do not propose to deal at length with 
each of the observations contained in the judg¬ 
ment in Pearey’s api)cal on which reliance was 
placed by the applicants’ counsel. The appheants 
cannot ask this Court to deal with their appli- 
cations as if they were apjjeals or applications in 
revision Wo are clear, as they are debarred from 
availing themselves of either of these remedies, 
they cannot be permitted to make the Court do 
so indirectly If wo treat these applications as 
appeals or revision petitions, wo would be going 
against the express ijrovisions of the law and 
exercising a jurisdiction not vested in us It is, 
however, the duty of the High Court to see that 
if the innocence of any convicted person is es¬ 
tablished, he should not bo held in detention It 
is from this i>oint of view that we have approach¬ 
ed the present applications. Wo have carefully ex¬ 
amined tho judgment given in Peaiey’s appeal. 
The conclusion at which the Court arrived is thus 
summed up in the last paragraph. 

“Having considered the evidence carefully we ttronot 
eatiafied that Pearey's participat’On in tlic commission 
of this ci mo is cst&bl shed beyond reusonalie doubt. 
There is no evidence of any close association between tho 
present appellant and Udit or any of the other accused. 
He was not one of those who held out a threat to niui* 
der Humdin if his improper attentioas to ibini^num did 
not cea.se. Nor was he among th| persons who, accord ng 
to the prosecution version, lured Ham Din to the pLico 
of murder. Nor did -fagai who claims to have seen Bam 
Din go'ng towards the jungle with Audbey and Hard n 
epecidcally mention Peurey as one of the party. For the 
rca.sons already given we are unable to accept the evid¬ 
ence of the prosecu ion witnesses so far as the present 
appellant is concerned. We accordingly allow the appeal 
Ml aside the conviction nod the seutciice passed upon 
Fearey and acquit him.” 

[7l The paragraph reproduced above makes it 
abundantly clear that in that appeal it was only 
Fearey’s cose that was examined. Tho ovidcnco 
was considered only for a special point of view. 
The present airplicanta can ask for interference 
only if it was apparent from the judgment in 
Pearey’s appeal that thoy were not guilty and 
were wrongly convicted. We are unable to hold 


that that judgment leads to any such conclusioa 
and tho applicants are tliGrefoio not euliUed to 
nsk u.s to treat the prosoiit applications as ap- 
peals or revision jioiitioiis. Wo arc clear that no 
case has been made out for mteri'croiico in ex¬ 
ercise of the inherent powers of this Court Tha 
applications are accordingly rejected. 

11 G.D. Applications rejected. 

A. I. R, (35) 1948 Oudh 19 [0. N. 5.] 

Kidwai J. 

Chhanijii v. Surajpul. 

Criminal Ref No. -IS of 1946, Dec (led on 19-12-1941;, 
made by bessions Judge Fyzubad, D/ iJl)-S-19iO. 

Criminal P. C. (IsQS), S. 135JA — Inquiry in two 
stages essential — Criminal P. C , S 537. 

The language of H 139A is perfectly clear and 
unambiguous and requirw evidence at two stagesj 
once in the enquiry under S 139A and again in the 
pio.;ecding3 under S. 137. If the parties are deprived 
of their right of producing evidence at cither of ibeso 
stages and the oider i>. made absolute, they aro mate¬ 
rially prejudiced and he irrc-guianty is noi curablo 
under b. 537, Criminal P C.; C'ajc Unv rejerred. 

[Para 5} 

(’46-Com.) Cr. P. C., S. 139.V N. 4. 

C’fl.'r.) u'/i rrcd: — 

1. (’41) 1941 0. W. N. 54: 2.s A. 1. 11 1941 Oudh 271. 
192 1. C. 70, Piatap Nar.iin v. Rim liumar. 

2. t 46) 1946 0. W. N- lUS; 34 A. 1, E. 1947 Oudh. M: 
223 L. C. -163, llababir v. Asharti. 

3. (’46) 1946 0 W. N. 57. .33 A. 1, R. 1946 Oudh 108 : 
222 I. (J. 532. Rim Nurain (iupta v. Emperor. 

4. (■2s) 15 A. 1, K. 1928 All. 627 : ;;0 All. 871 : 110 
I. C. 213, Mimna Tewiui v. Chandiuh;ili. 

5. (’42) 29 A. I. R 1942 All. 443 ; 203 I. C. 495, 
Run Dayal v. .\U. Jagainba Dtbi. 

6. (39) 26 A. I. R. 1939 Put: 460 : 18 Pat. 76 : 184 
1. U. 47, Harnundun Lai v. IhinjpaJak AJiibato. 

7. i’30) 17 A. 1. R. 1930 Ciil. 286 : 57 Cai. 520 :125 
I. C. 600, Prnn Nath v. Enipcior. 

8 i’OOp 3 1. C. 7 iCal), Hirday Chandra Das v. Shib 
Chandra. 

9. p38) 25 A. I. R, 1938 Lab. 523 ; I. L. U. (1939) 
Lah. 381 : 170 I. C. 609, Eiujwror v. Tulsi Run. 

I). K Dhaon — for Applicants. 

//. for OpiJosito Party. 

Order. — Surajpal and ten others applied 
to tho Sub-Divisional Oliicer of Sultanpur pray, 
ing that action be taken under S. 133, Criminal F. 

C. against Cliangu Manihar and Brij Bhawan 
Singh. They alleged that Changu with the per¬ 
mission of his zamindar opposite party No. 2, 
was constructing a house in such a way os to 
block the way on plot No. 23 of tho abadi which 
is used by tho public. They further alleged that 
a channel for carrying water from a well on 
plot NO. 24 to the fields outside the abadi for the 
purpose of irrigation was also being stopped. 
They said that this action of the opposite party 
caused lossnotonly to them but also to the gen¬ 
eral public. A police report was called for and 
thereafter the opposite parties were summoned to 
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cause why luulor S. 133, C'f. P.C. 

shoulJ not )'G taken. 'L'luy ai>ix*ai-ed and filed 
y written statement on ‘2:>.3-r.MG. This written 
statement Itiis an important beann" on the case 
I'ut 1 do not wisii to say an\ tiling furthoi- witli 
ic'tard to it because it is advisable not to say 
;iny(hin^ which may nfi'cct the merits. 

[:>j Thereafter the learned IMajtistrate called 
upon th(' Xaih Tahsildar to reifOrt and he also 
reported that the opposite parties had obstructed 
a public way, Tiieieiij'on, on 27 4-lOiG, the lear¬ 
ned Maj^ir'tratc is.suG(l a preliniinaiy order under 
.■s, 133, Criminal r. C. 

.3] On s 5-19ir., the opposite j-arty No. 1 filed 
'anotlier written statement in whiclt bo pleaded 
(luit ho had not constructed his liousc ounny 
part of a public road. The Court then proceeded 
to record evidence and after completing its en- 
*juii'\’ it mad(‘ its order ab.solnte. The learned 
Magistrate held that plot No, 23 was a “Rasta’ 
and had always lieen usc‘d by the public. The 
oppo.site parties applied to tlie yessions Judge, 
b'y/aibad. in revision and challenged the legality 
vl the order. The learned Sessions Judge has 
come to the conclusion that the pioceduro 
prescrihed by Criminal Procedure Code for 
such cases has not been followed and the order 
should he set aside. He accoixlingly referred tlie 
t-aso to this Court under S. Criminal P. C. 


[i] It iipiiears from llu' roeoid that only one 
<'ii(]uiry took place after the preliminary order 
under s. 133, Criminal P. C. had been passed by 
iho learned Magistrate. In the circumstances of the 
case tliere should have been two enquiries, one 
under s. 13‘J.\, Criminal P. C,, and the other 
mider S. 137, since opiwsite party No. 1 denied the 
i-xistenco of the public right in res^iect of the 
land upon which he had raised the walls invoU 
ycd in this case, yection 13aA, cl. (1) provides 
that iti such a case 


■‘the Mngistrnto shall, kfoic proceeding under S. 137 
or S. 13s, cnQuivo into the matter.” 

Then follows cl. {2) which is as follows: 

"If in such eiujuiry the Magistiate finds that there 
is any reliable evidence in support of such denial, he 
shall stay the proceedings until the matter of the exis¬ 
tence of such right has been decided by a competent 
(•ivil Court; and, if he finds that there is no such 
evidence, he shall proceed as laid down in 5>. 137 or 
S, 133. as the case may require." 

[5) Thus it is only after the determination of 
t he question of the public right, that further pro. 
ccedings imder S. 137 can be taken. The language 
of the section is i)erfectly clear and unambiguous 
and requires evidence at two stages: once in the 
enquiry under S. 139A, Criminal P. C. and again 
in the proceedings under s. 137. If parties are 
deprived of their right of producing evidence at 
cither of these stages they are materially jjreiu- 
diced and it cannot be said that only nu irregu¬ 


larity has been committed which may be curedi 
by invoking the aid of S. 537, Criminal P. C. lJ 
1941 0 . \v. N. 54^ a learned Judge of this Court 
lield that, in such cases the Magistrate can only 
[aoceed under S. 137, Criminal P.C. after record¬ 
ing* a finding under s. 135A, Criminal P. C. and 
that if this had not been done the order of the 
]\Iagi.strate must be set aside. In that case this 
Cotirt rcttirned the case to the Magistrate and 
directed him to proceed again with the case and 
liold an enquiry first under s.,139A, Criminal P. 
C. and then under S. 137, Criminal P.C. 


[g] In 1940 0. W. N. 108,'^ the Magistrate after 
an enquiry under S. 139A, Criminal P. C. made 
Iiis conditional order absolute without taking 
evidence under the provisions of s. 137, Crirainal 
P. C. It was contended that there was no pre¬ 
judice and, therefore the irregularity was cured 
by S. 537, Criminal P.C. Thomas (Sir George) C. 
J. refused to accept this contention and held that 
the law provides for two distinct stages in 
an enquiry under Chapter X of the Criminal 
P. C. The fii*st is prescribed by S. 1394 
and it is only when he finds that there is no 
reliable evidence in support of the denial of ^ 
public right that he can undertake the enquiry 
under S. 137. That enquiry too must be com¬ 
pleted before the conditional order can be made 
absolute. He said: 

“Both the stages must be complied with 
vision is mandatory and it is-not a question 
irregularity which can be cured by S. 437, On 
P. C.” 


He also set aside the order of the Mag'p ^ 
and directed that he should proceed to dispose 

the application according to latv. 

[7] The learned counsel who 
erence, relied upon 1946 o.W.K. 87, but to 
does not assist him since, in that ^ 
stages were gone through though, at the 
stage the counsel for the parties statra tha 
did not wish to lead any additional evident, 
the Court complied with the requirementa ^ 
law and it is always open to the parhes ^ 
lead evidence. There was no defect in t e p 
cedure at all. That is not the case here. 

[8] The order of the learned Ifagistrate da 
29-C-194G. by which he made the order of 
decessor aliolute must, therefore, be * . 

The question then arises whether the Wa^ ^ 
should be directed to take up this case 

stage commencing with the passing of ^g 
liminar)’ order. The learned counsel 
the reference strongly contends that this 
a case to which S. 13-3, Criminal P. 
plication at all. I cannot agree 'Nnth 
tention .since the section does not refer to ^ 

way but only to a way "^bich is to 

lawfully used by the public." That is 
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be detei'ininod on tlio oviclence in the enquiry 
under S 139A, Criniiiml P. C. and I do not wisii 
to say anything which might prejudice tlie evi¬ 
dence before that enquiry commenced. DiO’erent 
interpretations have been placed by different 
Courts upon the meaning of the word public: vide 
A. I. R. 1928 ALL 627.* A I. R. 1942 ALL -llS'' 
and A. I 11. 19:19 pat Tlio case i-cix)rtcd in 
A. I. R. 1930 Cal. 280^ related to a case under 
8. 283 which relates to a “public way” and has no 
application. In the three other cases the Court 
was acting under S. 133, Criminal P. C. and it 
was only ns a result of the enquiry under s, 139A. 
Criminal P. C that the question as to whether 
there was or was not a "public right” arose for 
determination. No doubt in giving its finding 
under s 139A (2), Criminal P. C the learned 
Magistrate will duly consider all these authori. 
tics as well os the decision of a Bench of tiie 
Calcutta High Court j)rcsided over by Sir Law¬ 
rence Jenkins in 3 l. C. 7,“ in which their Lord- 
ships say that all that S. 133 requires is that the 
way should be one wich is ‘‘or may Ijc lawfully 
used by the piildic.” 

[8] Mr Dhaon also relied upon the decision 
of Walford J. in Cri. Rev xo 88 of 19-lG decid- 
ed on 9-9.194G which lias not been rejiorted. In 
that case the learned Judge set aside the Older of 
the Magistrate and did not order proceedings to 
commence afresh, In that case, liowever, the 
learned Judge came to the conclusion that the 
right claimed was at the best only an easement 
and that S 183, Criminal P. C. did apply to such 
eases He also held that the obstruction was one 
of two years’ standing and he followed the deei- 
uion of the Lahore High Court in a. t r. 193 s 
Lah, 523'* for the proposition that s. 133, Criminal 
P. C. wo-s not intended for obstructions of long 
Htanding. The case is, therefore , inapplicable 
to the facts of the present case 

( 9 ] 1 accoidingly accept the reference niatlo 
by the learned Sessions Judge Fyzabad, set aside 
"the order of the Magistrate dated 29-G.1946 and 
direct that the Mi^istrate should proceed to hold 
an enquiry under s, i;39A, Criminal P. C. and 
Ihei-eafter, if necessary, under 8.137, Criminal P. 
C. and then pas,s such oi-ders as the facts proved 
may warrant, 

fi-B.S. lieforonct' accepted. 


A. I. R. (88) 1948 Oadh 21 [C. .V. G.] 

Kidwai J. 

Lai Yofjetidra Baklish Singh^Phinlifj— 
Appellant v. Lala—Defendant—Ecspomlent. 

Second Appeal No. 34 ofl94t, Decided on lG*12*194Gi 
from order of Civil Judge, Unao, D/* 281M940. 

U. P. Tenancy Act (17 fXVlI] of 1939), Ss. 90 and 
91—App]icability~Provision in lease for payment 
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of haqooq-i-zamindari—Suit for recovery of such 
dues — Maintainability. 

Section 90 docs uot apply to ii niso wliero llio }ial)i- 
iMy sought to be cnfoieeil Ims arisen before the U. 1*. 
Tenancy Act came into force. Kvou in ca.<c 3 where it. 
iipplies, it docs not affect a provision in the rontract 
of tenuncy relating to giving of bhusa etc. to the lantl- 
iord. 

.\ contract of fenanev executed before the I’. ]'. 
Tenancy Act came info force provided that the tenants 
shall pay the haqooq-i-zamindari over and above thi> 
rout or shall pay compensation at the rate mentioned in 
iho contract in lieu of those rights and (hut thejc 
liaqooq wore to lie regarded a spccia! part of the 
compensation for the Jetting of (he land In ii suit 
hiought by the landlord for llie recovery of these dues: 

//Wd, li) that 8. 90 did not apply to the case; 

[I’ura -I 

(2} that S. 91 also did not apply. It applies only to 
realisation of ceiwes and not to claims made with re¬ 
gard to somclhing which had been converted into rent 
by agreement of parties: [Para 5J 

(3) that the eSect of the provision in the contract of 
lease regarding these dues was (0 make them part of 
the rent: 4 A. I. R, 1917 All. .!p/di«f;ll)43 R 1). 
244; 1943 R. D. 485 and 1944 R. D. 457, M. o,u 

[Paras 2, 4] 

(4) that the suit was tliercforo maiotainable. 

[Para •»] 

('rt'ifs re/erred :— 

1. {'15).411. 280 : 4 A. I. R 1917 All 4S3 : ilo I. C. 
208 (F, ]i.), Hangi Lai v. Jassa. 

2. {43) 194.3 R D. 214 iB. R ), Paltoo v IqUal Husain. 

3. (’ 4 : 3 ) 1913 R D. 4.S.'){B H.), Duni Cband V. Tellii. 

4 . (’44) 1944 R. U. 457 (B. R ), .Malroinad Kjaz Raso'il 
Khan v. Surja. 

5. ('42) 1942 O.W.N, G83 : 30 A.I.R. 194.3 Oudh PJl : 
IH Luck (532 ; 204 I.C. 2S:3, .Jogendra Bakhsli Singh v, 
Maugal. 

//.for Appeliain. 

l\ A’ Chfiudhan—tor Respondent. 

Judgmeot — The appellant Lai VogeinJin 
Bnksh Singh is .1 taliiqrlav and village Akliori 
lies within his taluqa. Lain and Ram Dnyat 
resixindcnts in the two appeals respectively ai-n 
liis tenants. The contract of tenancy provides 
that they shall pay tlie rent entered in casli and 
that they shall pay the 'haqooti-i-zemindari' 
detailed in the qabulint over and above the rent 
or tliat they shall pay money coniiiensation at 
the rate mentioned in llie qabuliat in lieu of 
tlio.se rights. The qabuliat in ixith the cases pro¬ 
vided that lliese haqooq were to be considered 
a .siiecial i>art of the compen.sation (that is 
wiMrtH’<><i) for the letting of tlie land. Tlies(> 
haqooq were not paid for the years 1341 to 
1310F. Consequently tlie apix-Ilant hronght tiii‘ 
•suits against the rosjiondents in the Revernwr 
Court for realization of those dues. Those suif.s 
were dismissed by the District Judge of Una 
by his judgment dated G.G.1939 on tlie ground • 
that the Revenue Courts had no jurisdiction 
but tiiiit the i>laintiff would lie at lil^rty to in- 
.stitute suits in the civil Court if ho was bo ad- ' 
vised. Thereafter the plaintiff filed suits on'' 
7-6.1939, in the Court of tiie Munsif South Unao, 
for i-ecovery of ns. 7-8-0 and Rs 7-11-0 from the: 
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two rospoiiflont^ rc.spcctivoly 'niclf'ai’ncfl IVtunsif 
decn.cd hotli ilio suits liit on appeal the civil 
ri'Vci’sod tlie (leCfci'S of the Mimsii and 
dismissed iiotli llio suits. 

2 Till' tjiluqdiu' bas now come up in appeal 
and it is on Ids i^ehalf that the .suits 


Ought lo have been decreed because under the 
contracts entered into lictween- the parties, 
liaqooq-i./ainindiiri must be treated as part of 
the rent and there is nothing in the law' to 
make such a contract illegal. It was laid down 
by a Full Bench of the Allahabad High Court 
in 38 ALL 28C' that the result of the entry 
of the zemindari dues in the qabuliat was to 
make than part of the rent In present case 
the qal)uliat also contains siicciric mention of 
tlie various zamimlai'i dues realizable by the 
landlord It I'urtlier provides tlic compensation 
to be paid in cash in ciiso the tenant fails to 
pay up those zemindari dues. Tlie decision 
of the ^Vllahabad High Court is, therefore, fully 
Applicable to the present case. This view has 
also been taken repeatedly by tho Board of 
Kevenue in cases 1913 R D 244:^ 19-13 

U. D. 485® and 1914 R. D. 457* I have not 


been referred to any decision of this Court in 
w'hich this matter has been decided. 


[3 The learned counsel for the rcsix)ndents 
Las referred to the case in 1942 0. w. N. C83® 
in which it w'as b.eld that if the taluqdar was 
entitled to realize four chattaks of glii an¬ 
nually from his Ahir tenants under tho terms 
of the wajib-iil-arz as return for their using 
Ins banjar laud for grazing puiqwses, the ten¬ 
ant were bound to provide this ghi or to make 
payment for it unless they could show that 
they were prevented from using the land as 
their grazing ground. In that case the suit was 
based upon custom and tho claim was not rent 
due The case is, therefore, not applicable to tho 
facts of the present case but it shows that this 
Court lias laid down the proposition that some¬ 
thing over and above the rout can be realized 
imless there is some illegality and that the judg¬ 
ment of the Civil Judge inasmuch as it bolds 
that nothing over and above the rent can be 
realized in any case is not correct. 

14] The learned lower appellate Court has found 
that such dues could not be realized because 
the Oudh Rent Act forbade tho realization of 
finything over and above the rent He seems to 
Lave misunderstood the argument of tho plain- 
jtiff The plaintiff claimed these dues not as 
something over and above the rent but as part 
of tbe rent by virtue of a contract entered into 
between him and his tenants. The reason w’hich 
the learned Civil Judge, therefore, gives proceeds 
upon a wrong assumption altogether and is not 
iustihed by the facts of the case. 


[5 The learned Civil Judge next proceeded 
to hold that the enforcement of these demands in- 
fringed the provisions of S3.90 and 91, U. P. Ten¬ 
ancy Act Section 90 does prohibit any contract 
that the tenant shall render any service or do 
any work for the landholder as part of the con. 
tract of tenancy This section cannot, however, 
apply to the present case because the liability 
that is sought to be enforced in tbe present case 
is one that arose before the new Tenancy Act 
came into force. Had the liability arisen after 
1-1-1940 no doubt S. 90 would have been ap. 
plicablo to that part of the agreement which 
relates to rendering of service by providing a 
goi or pair of bullocks to the landlord for the 
the purpose of w'orking on his fields but it 
would not even then affect the rest of the con¬ 
tract which relates to giving bhu'sa, etc. S. 91 
applies only to the realization of cesses which 
may be notified by tbe Provincial Government 
in the official Gazette to be not recoverable. No 
such notification has been brought to my notice 
and even if such notification bad been issued it 
would only relate to cesses and not to a claim 
made with regard to something which has been 
converted into rent by agreement of partiea 
Tbe decision of the low'er appellate Court can* 
not, therefore, be upheld and must be set asida 
6] I, t' erefore, allow' these appeals, set 
aside the decision of tbe lower appelJat® Coart 
and restore that of the trial Court- Tbe appel* 
lant will get his costs of both the appeals. 

N.S.D. Appeals nllotred. 


A. I. R, (35) 1918 Oudh 22 [0. N. 7-] 

Misra J. 

Mahadeo—Defendant—Appeild^^ 
lal — Plaintiff— Iicspo7idcnt. 

Pocond Appeal No. 330 of 1941, Decided on 
1946, from ordw of Dist. Judge, Lucknow, Dr 
1941. , 

Civil P. C. (19081, p. 21, Rr. 101 and 
for possession under R, 101—No suit 
holder under R. 103— Acquisition of forem e 
session by de:ree-holder— Effect— Limitation 
(1908). An. 11- A. ^ 

After tbe expiry of one year from the date of o 
under 0. 21. R. 101 the right of the party 
favour that order is passed becomes conclusive, 
in that t'me the decree-holder does not file ft 
0. 21. R. 103 his r’ght to claim possession 
same title iwhich is defeated in the proceedings 
0. 21, R. 100) is barred. ^ 

The acquisition of forcible pos^sion by ^al 
holder after delivery of possession 'to the su 
liarty under R. 101, cannot operate to ar^ -j 
ninuing of time against tbe decre ‘hoWe*- ^ nnest'-OD 
invest him with a fresh right to reagitate me 9 
of title which had already been estinguishM- . jj 

(’42-Com.) Limitation Act, Art. 11*A, ^ ' 

1 & 2 . 


Oudh 2? 


1948 Mahadeo V. Brijlal (Misra J.) 


Siraj Husain a>id Ganesh Pd.—for Appellant. 
Jagdish Chandra—loT Rcaponclont. 

Judgment.—This appeal arises out of a suit 
far declaration of ownership of a house on a 
title based ui»on a sale deed executed on 3rd 
October 1936 by one Gur Prasad son of Jag- 
mohan in favour of the plaintiff Brij Lai. It 
appears that possession of the house was not 
delivered to Brij Lai after its transfer. In 
pursuance of a decree obtained by him on 24tb 
July 1937, he obtained actual delivery of posses¬ 
sion in execution on 6th September 1937; objec¬ 
tions were thereafter preferred in the execution 
Court by Mahadeo who claimed to be an owner 
in his own right These objections were under 
R. 100 of 0. 21 , Civil P. C., and were allowed 
on 9th December 1937. Possession was, there- 
fore, delivered to Mahadeo on 17th January 
1938. Under R. 103 of 0 . 21 a suit by Brij 
Lai to establish his right in derogation of the 
one which was granted by the order of 9th 
December 1937 was necessary, and in tlie absence 
thereof the decision was conclusive. Such a suit 
could be filed within a period of one year from 
tbo date of the order under Art. IIA of the 
Limitation Act. Brij Lai did not file any such 
suit as is contemplated by R. 103 It appears 
that some time in July 1939 or thereabouts ho 
took forcible possession of the property which 
Mahadeo had to recover by suit under s 9, 
Specific Relief Act. The present suit for de¬ 
claration was then filed by Brij Lai on ICth 
July 1940, and the title ui)on which he relied 
was the earlier title which he set up against 
Mahadeo in the proceedings under S 100, lo. 21, 
R. 100?) Civil P C namely the sale deed of 3id 
October 1936. Mahadeo resisted the snit upon a 
number of grounds The one with which we are 
concerned related to the bar created by n. 103 
of 0. 21 The trial Court did not accept the de¬ 
fendant's contention and in view of its other 
findings it passed a decree in plaintiff’s favour. 
The appellate Court affirmed that decree Maha- 
deo defendant has come up by way of second 
appeal 

[2] The only contention that lias been urged 
before me by Mahadeo's learned counsel is 
that after the expiry of a year from 9th Decem¬ 
ber 1937, which was the date of the order in 
Mahadeo’s favour under U. 101 of 0 21 , 
the right to claim possession upon the title 
which was then defeated is barred There can bo 
no doubt that tho order of 9th December 1937, 
became finally conclusive after the expiry of 
year and that tho right of the party in whoso 
favour that order was mode became absolute 
Brij Lai could not, therefore, set up again tho 
fight which was rejected by that order in a 
subsequent suit. Since the substance of the 


present suit w'as tlio, establishment of the righfe 
which was the subject of tlio order, this suit 
ought to have failed. Tlie trial Court, liowever, 
rejected tlie defence holding firstly tliat after 
the order of 9tli December 1937, and in spite o£ 
the delivery of possession to Mahadeo on l7th 
January 1938, Brij Lai still remained in posses¬ 
sion of tho proi)erty and in the second place 
that the cause of action for the present suit was 
different, being dispossession not by virtun 
of the order under R 101 of 0 21 but by 
virtue of the decree under S 9, Specific 
Relief Act. which was passed in Mahadeo’s favoiu* 
on 15th May 1940 When the case went up to 
the Court of first appeal the first ground was 
apparently negatived. The learned District Judge 
observed that there was plenty of evidence to 
show that Mahadeo got possession under the 
order. He observed; 

“We do not know Low long Lo veinamccl 'nj)0-«es3ha 
but wc do know Unit he wiu sub^qiiently d s[) 0 <scssod 
by the pla nt (I who ihercaitei veniained n 
uut 1 Muhadeo brought ‘-i su't on the bus s of his po»- 
soiSOrT t.lle under y* 9. Spec’6c Relief Act/^ 

The learned District Judge, however, went 
on to say in a subsequent portion of his judg- 
meiit: 

‘'that pla ntiff bo-ng in possession advciscly to the 
order under R, 101 had no need to proceed under 

R. 103 ” 

I am clear that an acquisition of possession by 
the plaintiff after the delivery of possession to 
Mahadeo on I7tb January 1938, could not oper¬ 
ate to arrest the ruiming of limitation against 
him from the date of the order of 9th December 
1037. and further that if the second dispos.si;ssioo 
of Mahadeo took place on i5tb July 1939, as 
was alleged by the defendant in the suit under 

S. 9, Sijccific Relief Act, the high-handed act 
of Brij Lai could not invest him with a fresh 
right to reagitate the question of title w'hich had 
alrciwly been cxlinguished. 

[3] The next point which influenced tbo Courts 
below was that the cause of action upon which 
the present declaratory suit was founded waa 
different from the cause of action ui«n which 
the suit under 0 21, R. 103 would have been 
based. It api)Gai'.s to me, however, that tlm 
title which is set up in the declaratory suit is tho 
same title upon which the plaintiff claimed 
possession of the property in 1037 and which was 
defeated tlien. That title could not be revived 
after the expiry of one year from the date of 
the order. 

(4] It is urged by the learned counsel for the 
respondent that the. finding about Mabadeo’a 
obtaining possession under the order of 9th 
December 1937 sliould not be regarded as 
conclusive. In fact, he says, it should not be 
regarded as a finding at uU In view of the faoh 


2i Oudh 


•llTENiaJA XaTH V. SlIIXAJI Maharaj 


A. LB. 


Ibnl it ocfiirs in j j-arji.mai-h oi the jofli-'ineiit in 
tvhicii tlu“ learned Oi'^trict -Iiidgo was giving' 
jiK’roIy a narration oi’ facts of the case. I liave 
no doubt that tlic view {'xpressod by the Court 
below was on apiireciation of evidence ijroduced. 

J>. I ;nn clear that Drij Lai's right to ])Osses- 
siotj of llic property became fijially extinguisliccl 
and it cannot now Ix' resnscilated. His suit, 
therefore, liased n]K)n the title derived from tho 
sale of ard October must fail. 

f'i) The ivsiilt is (hat llie appeal is allo^Ycd, 
the ileeree of tii(* Court below is set aside and 
die plaintitV’s suit is dismissed with costs through- 
oni. 

N.s.h. Apih'iil iitloii'eil. 


A I. R. (35) 1948 Oudb 24 (1) [C. X. S.} 

(.ijICl;AM HaSAX C. .1. 

Ill n- Jj('pii(!i Comiiiissioiicr, Siiltaiipiir 
—Applicaiii. 

Raja Mohannniiil Razu All Khan-AppcI- 

hint V. KnJlif Miil—Oi)posite Party. 

Civil yiUv. Aiiphi. No. 10.>1 of 1946. Decided on 17- 
10-1910. 

Civil P. C. (1908), S. 151—Pending appeal Court 
of Wards assuming superintendence of parly’s 
estate—Application to substitute Deputy Commis- 
sinor’s name in place of party—S. 15. U. P. Court 
of WardsActdoesnot apply—Rrsort should be had 
to S. 151-U. P. Court of Wards Act (4 flV] of 
1912), S. 15 — Civil P. C. (1908), O. 1, R. 10 and 
O. 22, R. 10. 

Where, duiiug the pendency of an appeal, tho 
Court of Wards assumes superintendence of the estate 
of a party (o the appeal and an application is made for 
the substitution of the namo of the Deputy Commis¬ 
sioner in place of (he party. S. 15, U. I’. Court of 
Ward.s Act has no applieat’ou and the Court should 
lesoitto tho provisons ofS. lol.CivilP.C. It is doubtful 
whether 0.1. il. 10 or 0.22, It. 10 wijl apply to such 
case: 22 A. I. It. 1935 Oudh 486, Sot foil.; 25 A. I. It 
l936r.C. 19. llti. ri>aia33 

{'44-Com.) C. V. C.. S. 151 N. i. pt. 21; 0. 1. It. 10 N. 
10; 0 22 11. 10, N. 9 pt. 10. 

Cases jv/crjcd:— 

1. ( 35)22'A. Lit 1935 Oudh 4S6: 156 I. C. 990, Jai 
ludra Hahndur Singh v. Deputy Commissioner, Khcri 

2. {’3«) 25 A. I. It. 193S P. C. 40: 32 S. L. E. 290:17 
I'at. 1: (55 I. A 57: 172 I. C. 64.3 (P. C.), Braja 
Sundar Deb v. llajcndra Narayan Blianj Deo. 

II. I). Snvaslnva foe K. I'. LVy—for Applicant. 

II. K. D/moii—for Opi) 0 .sitc Party. 

Order.— This is an application under S. 15, 
U. P. Court of Wards Act read with 0 . 1, It. 10 , 
Civil P. C. by the Deputy Commissioner of 
Sultanpur in charge of the Hasanpur estate 
praying that tho name of the Deputy Commis¬ 
sioner of Sultanpur be substituted in place of the 
minor Raja of Hasanpur estate. 

[2j It api}ear.s that the original appeal was 
filed by Ruja Jlohammad Ahmad Ali Khan, 
taluqdar of Hasanpur estate but be died during 
ithe pendency of the ap|x?jil leaving his minor 


son, ]Iaja Mohammad Raza Ali Khan as bis sole 
heir and successor. The estate of the minor 
was taken under the superintendents of the 
•Court of Wai-ds under s. 14, Court ^f 
A\'ai'ds Act and the minor Raja was substituted 
under the guardianship of the Deputy (Dommis- 
sioner in place of the deceased by an order of the 
Dench dated 10.1-2.1945. Subsequently the (!!oart 
of Wards assumed superintendence of tho estate 
under s. 8 of the Act and this application now 
seeks the substitution of the name of the Deputy 
('ommis-sionGi', Sultanpur in place of the minor 
Raja. There is no objection to the substitution 
by the opposite-party but it is pointed out that 
the application is made under wrong provisions 
of the law. 

[3] I am of opinion that S. 15, U. P. Court of 
Wards Act has no application. That section 
merely relates to notification of the assumption 
of superintendence and I consider it at least 
doubtful whether substitution can- bo ordered 
under R. 10 of 0.1, Civil P. C. It appears that in 
A. I. B. 1935 oudh 480^ a Bench of this Court 
appbed the provisions of 0 22, R. 10 in substitut¬ 
ing tho Deputy Commissioner in charge of tl»e 
Court of Wards in place of the disqualified pro¬ 
prietor bolding that there . was a devolution of 
interest in certain respects. Ordinarily I should 
1 x3 bound by the decision of the Bench but for the 
fact that doubt is thrown on the applicability of 

R. 10 to such a case by their Loidshiw ot tb& 
Privy Council in A. I. R. 1938 P. C 49- 

the circumstances I must resort to the provisions o 

S. l5l,CivilP.C.asinmy opinion havingieg^'^l 
to the provisions of S. 55, Coiurt of Wards Cj 
a ward cannot continue any proceedings m 
civil Court otherwise than by and in the nani 
of the Collector in charge of his pi operty* Aoco 
iugly I allow the application as pinyed. 

V.K. Application alloJccd. 


A. I. B. (33) 1948 Oudh 24 (2) 1C. V- i 
Madeley and Kidwai JJ. 


. Jiteudra Xath^PIaintiff-Appellff 
Shina ji Mahara j and othcrs-Defendanls- 

Respondents. 

First Appeal No. 52 of 1946. Decided on 28*2^; 
from order of Addl, CivilJudge, Lucknow, Dr 


art-fees Act (1870), S. 7 
iclarationthat “tamliknama” is ^ch 

Separate court-fee is payable on 


alid deed of gift, such as a “^“'bknams ^ 
n itself and is an instrument *if 

a suit for a declaration that* a ^ 

i and for possession of the property is g 
' (IV-A) and separate court-fee is ^yoWe ra 
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104; 26 A. 1.11. 1939 Omlli 125 nml 29 A. 1.11.1942 
Lab. 209, [Ptivas 5, S] 

Annotation:— ('41-Coni,} Comt-foo-? Act, H. 7 (IV*c) 
Not« 26 pt. 14. 

Cflsos rcfctycd:— 

1. (’38) 25 A. I. 11. 1938 I’al. 22 : 16 I’ul. 760 : 172 
I. C. 840 (V. B.)| Ramkhelawnn Siilin v. Suremlia 
Sahni. 

2. (’30) 17 A. I. R. 1930 Oudb 104 : 5 Lock. 47] : 124 
I. C. 420, Deomj v. Kiuij Bcbavi. 

3. (’39) 26 A. I. R. 1939 Ondli 125 ; 14 Luck. 536 : 
180 I. C. 61, Biiij Nath'Singh v. Svi Katli Kiier. 

4. (’42) 29 A. I. R. 1942 Lab. 209 : 202 1. C. 174. H.u- 
kUhan Lai v. Barkat Ali. 

5. (’44) 31 A. I. R. 1944 Oudli 118 :19 Luck. 54 : 211 
I. C. 282, Dbondhey Singh v. Patraj Kunwar. 

P. S. Divedi—iox Appellant. 

Jad|ment —This is a coiivt-fce reiwrt iiuulo 
by the office in respect of a suit for (Icclamtioii 
that a "tainliknama” of a house executed !)>’ 
a Hindu >Yidow governed by tlic Mitaksliara 
Law is invalid after her death and for i)osse.s- 
sion. The suit was filed during the life time 
of the widow with a prayer for a declaration 
that tho deed is voidable after her death. 
While the suit was jjending, the widow died and 
then a plea for possession of the projm-ty was 
added to the plaint. The office report is that 
since there is a direct i)rayer for canccdlation 
of the ‘‘tamliknuma,” court-fee must be imid 
on this as well as on the relief of possession. 
Since tho rever.sioner docs not claim through 
the widow, the court-fee is payable on l;'5th of 
the value of the house. 

[ 2 l Learned counsel foi-tho app'ollant cile.s 
several ruling.s which he regards ns being in 
liis favour. The first is A. i. R 1938 Pat. 22.^ The 
court-fco rejxDrt in tlie present case is based 
upojj an amendment of the Court-fce.s Act 
made by the Provincial ’ Legislature whicli 
introduced S. 7 (iv-A) into the Act. The Patna 
decision cannot affect the interpretation of a 
section which does not exist in the Conrl-fecs 
Act applicable to the pi-ovince of Bihar. 

.[3] A. I. R. 1930 oudh lOi' is the second 
decision Ije cite.s. Section 7 (iv-A) was added 
by the U. P. Court-fees (Amendment) Act of 
1938. It was, thei-efore, no imrt of the Act when 
the decision cited was passed and that decision 
cannot affect the intoi pvctation of the law as 
it now stands. 

(4] A. I. R. 1939 Oudh 125^ has no application. 
The (picstion there was the payment of court- 
fee on an appeal filed in 1930 Tho Court held 
that tho court-fco was payable under s 7 (iv) 
(c), Court-foes Act, “to obtain a declaratory 
decree or order, where consequential i-elief 
is prayed.” This sub-section no longer exists 
in its present form in these provinces. The 
whole of 8. 7 (iv) has been rc-east by s. 7 of 
Act 19 (XIX] of 1938. 


[ 5 ] I. ];. 1912 r.ali, 20U* is ilistinguishiibli 
for (lie same reason as the Patna case*. Tlic 
case i.s governed l)y .S. 7 (iv..\) as iiiteiiJi-eted 
by A. I. H. 1!)-14 oudh 118.-' T’hat ciisi' related ti> 
a suit for cancellation of a decree unil tor j.os- 
session and it was lield that conrt-fee was sep. 
aiutely payable upon these two ri'lief.s as iheyj 
were Iwsed upon distinct and separate ciuisi s 
of action, 

(6j The a]iiH*lla!U lias attempted to oscai'i 
the result of that decision by arguing that tlu’ 
“lamliknanui” is not an instrument .securing 
money within the meaning of S. 7 (iv..\t. A 
“lamliknamn” he say.s is a deed of gilt and a 
gift boforoit can become binding U])on the donor 
and before it can .secure the laoixjrty to tho done* 
must he accepted by tho donee and this accept¬ 
ance must necessarily take place after the deeil 
of gift has l}een executed. TIjercforc a deed ul' 
gift cannot by itself, '\spciirc money or other 
proijerty” We do not find, however, tliat tin' 
appellant's contentions are borne out by tin- 
sections of tlie Transfer of Property Act relating 
to gifts. 

(7j III s. 12-2, T. P. Act, j;ift is defined ; 

‘gift’ is the transfer of certain existing movabie ur 
immovable [iroperty made voluntarily and wiiliont 
consideration by one iici-son cullod the donor, to another 
called tlie donee and accepted by or on behalf of tli.- 
doncc." 

[8] This acceptance by tlie donee i.s madi' 
part of the essence of the “gift” itself. The act 
then provides that for the purpo.se of making 
a gift of immovable proix-rty the transfer mu,si 
be effected by a registered instrument singed 
by or on liehalf of tiie donor and attested by 
at least two witnesses. A valid deed of gift is 
therefore complete in ii-^elf and is an instru¬ 
ment securing property We accept the officii 
report and order that tlio deficit coiirt-fec be 
paid by the api>ol]ant within two months. 

^'•8. D. (h df'r (irrordhuihi. 


A. I. R. (38) 1948 Oudh 25 /( ’. .V. lO. j 

Kidwai .T. 

lihabiili — .Ic’iVivd — AppcUanl v. l-^m. 
peror. 

Criminal .\ppci\l No. 218 of 1946, Decided on lri-12- 
1946, fioiii order of Scssion.s.Iijdgc, lliirdoi, J)/-30-3*iy4i;. 

(a) Penal Code (1860), S. 97 — Right of private 
defence—Accused attacked by party—One of aggres¬ 
sors not attacking accused-Latter, if deprived of 
right of private defence. 

When a nmn is lic'ng attacked, lie Ls not in u ijo-i- 
tion to distinguish which tKirson in the party of aggres¬ 
sors is his real assailant and wliich is merely an on 
looker and he is not deprived of tlie right of privab 
defence merely because a ptiiion in the party of 
aggressors Im not attacked him. [Pura 7j 

(b) Criminal P. C. (1898), S. 342-Statement under, 
containing both incriminating and selUejiculpatory 
statements—Conviction based on former—Legality. 
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K 13 not prrnr’ji blc for a Court to the state- 

UiontniiKii by an '•ccii>-?<l person iinrler S. :54-2.Cr niinal 
J'.C. corra ivn" both 'nor in nat nc aiul polf-escnlpatrjrv 
•tatemen's a>itl to reiect tlie seli-excnlpatory statement 
and base h s (•on%'ct On-olcly upon 'ts sflf'-ncr m na¬ 
ming poi t'oii when the Court lias already come to tho 
•(’iuhrs oii fliut the < v'dence for the prose'culion >3 
unworlliv of ciodit. It is only when there is other evi- 
df nee to support tlie eonv'etou of the accused that the 
Court may accept a part of (he confession and reject :i 
part. Cr. App. No. oiy ot lOiG, I'M. 

( Jit'll rri d ! — 

1. Cr'. App al No. 315 of lOlG, Rani Jiwau v. Emperor 

•S’. D. iVu'ra — for Appellant. 

.U:!>i-G‘ivcrnviciU Advocate — for the Crown. 

Judgment. - Th-- appellant Bhabhuti was 
cliargetl untler S. 455 and dO-i/si, Penal Code, and 
committed for trial to tlio Court of Session at 
llaivloi in respect of an incident wiiich occurred 
at village Biratilt in tbe district of Ilardoi on 
28-12-l‘-M5 at about noon as a result of which 
one Cbitta received injuries to which he suc¬ 
cumbed on his way to the police station. 

[■2 Tlie pi'o.sccution case was that tho relations 
between Bhabhuti who is a bania and his neigh- 
hour Pirthi, a Barber, had bccoma^strained owing 
to a quarrel beween Pirtbi’s daughter’s son and 
Bhablmti’fi niece both of whom are small children. 
This (juarrcl resulted in abuse passing between 
Bliabhuti’s sister-in-law and Pirthi’s daughter 
'Mt. Piirbiiti and eventually in Bhabliuti adinini- 
■tcring two strokes with a cane upon tho latter. 
The prosecution case then proceeded that on the 
day of the occurrence, Bhabhuti was at his door 
when Pirthi passed that way and Bhabhuti 
called out to Pirthi to come and shave him or 
at least to give him a razor so that he may shave 
himself A quarrel thereupon ensued in which 
Bhabhuti received a beating and Pirthi his son 
Sarju and Chitta the son-in-law of Pirthi went 
away after the last mentioned had received some 
injuries. It is alleged that about two or two and 
a half hours after this incident, while Pirthi and 
Sarju were absent from their house and were at 
the house of one Bandi Din, the lambardar of 
tlie village, Bhabhuti, his brother Hazari, Rokar 
son of liazari, Daryai, brother-in-law' of Bha¬ 
bhuti, Ram Adhar and Tulsi Ram invaded the 
houso of Pirthi, broke open his door and assault¬ 
ed Cbitta in such a way that he succumbed to 
his injuries very shortly afterwards. At the time 
of the assault only ilt Parbati w ife of Chitta 
was present in the houso. 

f3' Mt. Parbati reported the incident at police 
station" Kashimpur on the same day at 4-30 
p m. The report is Ex 2 and it substantially 
gives tbe prosecution version as it has been given 
in Court On the same day Bhabhuti had also 
lodged a first information report at the same 
police station at 4.15 p. m complaining that 
I'irthi, Sarju and Chitta had assaulted him with 


lathis This report is Ex. 6. Bhabhuti andhisbro. 
thor Ilazri who were at the police station wlien 
EX. 2 was recorded were immediately taken into 
police custody and Bhabhuti was sent for medical 
examination of which the report is Ex 12 His 
mother ^It Radha had also been injured and 
lier medical examination took place The report 
is EX. 13. The body of Chitta was sent for post 
mortem examination and it reveals that he had 
several injuries caused by a lathi one of which 
was on the head and was a fracture of the skolL 
The ixist mortem report reveals that Chittohad 
a very much enlarged spleen which was ruptured 
as a result of the assault The doctor was of the 
opinion that the injury on the head as well as 
the rupture of the spleen caused thv death of 
Chitta. 

[ 4 I Bhabhuti in his defence pleaded that the 
entire incident took place at one time at his own 
door and that it w-is who was attacked by 
Pirthi, Sarju and Chitta. He alleged that Pi^ 
had a spear with which be caused injuries to Mk 
Radha, his mother He also pleaded the right w 
self-defence in indicting injuries upon Chitta who 
he said had also struck him with a lathi. He 
pleaded that ho alone participated in the quaw 
on his side and that the names of the five other 
persons had worngly been given. 

[ 5 l As a result of the police investigaton 
Bhabhuti, Hazari and Rokar were 
The last two have been acquitted and Bha a 
has been convicted under para. 2 of • • 

Penal Code, and sentenced to rigorous 
Eonment for four years. He has now come 

in appeal , 

[G On tbe findings which have ® .. j. 
at by the learned Sessions Judge, Bh® . 
clearly entitled to an acqhittal. Briefly s . 
Sessions Judge has found (l) That 
one marpit as alleged by Bhabhuti and 
prosecution case that there was 
which resulted in Chitta’s death is 
the whole marpit took place in front of ^ 
house and Chitta received his 
place. (3) That it is false thatBhabhuti ente^ 
house of Pirthi after breaking open hi8 
That Bhabhuti did not possess a spear ana 
the case that the injury to Mt. Radha V ^ 
by her catching it in order ir))*t 

bhuti from using it was not subst^tia^- , 

Pirthi and Sarju had attacked Bhab 'I ‘ ^ 

and his mother had received injuria ^ 

of that assault. (6) The learned ^eseioos ^ 
of the opinion that in this village ^ 

parties, one of Bandi Din who ^ a sap* 
Pirthi and the other of Gaya Dm w 
porter of Bhabhuti. The learned ^ 

considered all the evidence and ' .jftgitiJ 
elusion that P. W. 10 Jit Bahadur, P. 
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Prasad, P.W.li Bishamblinr, p.w.15 Kalin and 
t'.W.lG Ajnipal belonged lo Bandi Din’s party 
and for this reason as well as by reason of oihor 
discrepancies which occur in their evidence, they 
were unworthy of credit. With regard to ?.\v. 7 
Pirthi, p.w. 8 Sarju and r.w. 9 Bandi Din, ho 
held that they themselves state that they wore 
not eye-witnesses to what they call the second 
incident which resulted in the death of Chitta 
and they cannot depose anything about it. Ho 
has also come to the conclusion that p.w .11 Dliani 
Bam was not present when the incident occurred 
and that the evidence of P.W. 3 Parbati cannot 
be believed. 

[7] This is all the evidence that was led by the 
prosecution to bring home the guilt to the accused 
imd when the learned Sessions Judge had come to 
the conclusion that their evidence was unreliable 
he should have acquitted the accused. He, how¬ 
ever, came to the conclusion that Bhablmti’s own 
statement as an accused was sufficient for his 
conviction because though Bhabhuti was attacked 
Ohitta was not an attacking party and so Bhabhuti 
had no right of private defence as against Chitta. 
This reasoning is open to two objections. Firstly, 
according to the evidence of the prosecution 
witnesses, Chitta came to the scene along with 
Sarju who came armed with a lathi and be was 
injuried while be was standing by the side of 
Sarju at Bliabhuti’s door. Chitta was Pirtbi's 
son in-law and it was his wife who was prin¬ 
cipally-aggrieved by Bhabhuti’s conduct since it 
was she who had been caned. In such circiim- 
.stances Bhabhuti had no reason to suppose that 
Chitta was not taking part in the assault and 
Imd come to the scene merely as an onlooker. 
When a man is being attacked, ho is not in a 
position to distinguish which person in the party 
of aggimsors is his real assailant and which is 
merely an onlooker and he is not deprived of 
the right of private defence merely because a 
[)er3on in the party of the aggressors ims not 
attacked him, The second ground why this reason¬ 
ing of tlio learned Sessions Judge cannot bo- 
accepted is that it is not open to a Court in such 
a case to accept a part of the statement of the 
accused and reject the rest. In his statement the 
accused clearly stated that Chitta had also beaten 
him and that he had struck him in self-defence. 
The statement of Bishamber, p.w. 14, also shows 
that the accused had taken up a danda in solf- 
dofenco and that Chitta had come up to the door 
of the accused and was standing at the door of the 
accused by the side of Sarju who was actually 
striking the accused with a lathi. It has recently 
been laid down by a Bench of his Court of which I 
was a’membor in Cri. Appeal no. 819 of 1946,' which 
was an appeal against a conviction by same learn¬ 
ed Sessions Judge that it is not permissible for a 


Court to dissect tlio statement made by an accus¬ 
ed person under S. .'U2 Criminal P.C. containing 
both incriminating and solf-exculpatory sbate- 
nieiits and to reject the solf-exclupatory Btiitmnont 
and baso hi.-; conviction solely u[)Oii its solf-in- 
criminating protion when the Court has already 
come to the conclusion that the ovidonco for the 
prosecution is unworthy of credit. In that caso 
it was also laid down that it is only when there 
is otlier ovidonco to support the conviction of 
the accused that the Court may aca'pt a part of 
tiic confession and reject a part. The pa^sent 
case is on all fours with that case and in view 
of the law tliere laiil down the action of the 
learned Sessions Judge basing the conviction 
purely on thoself-incriminatiug part of the state, 
ment of the accused cannot bo sustained. 

(8JI accordingly allow the api>eal, set aside 
the conviction of Bhabhuti and direct that ho bo 
released unless he i.s required in connection with 
some other case. 

X.S.D. CoiiL'iction set aside. 


A. I. R. (35) 1948 Oudh 27 [C. B. 11.] 

KiDw.a J, 

SaUiaraj and others —Plaintiffs—Appel¬ 
lants V. Mahesh Xaraiii and others — Defen¬ 
dants—PespomJents. 

8<?cond Appeal No. 399 of 1941, Dee ded on C-2-1947, 
against order of Civil Judge, Siillanpur, D/- 5-9-1941. 

Civil P. C. (1908), 0. 20, R. 4 (7) - Reasons for de¬ 
cision—Failure to give—Effect —Interference in se¬ 
cond appeal with finding of fact—Civil P. C. (1908), 
S. 100. 

Id the ca-c of findings of fact arrived at hy the Court 
of first appeal, g^'iiig of rc tsons for itnoncl'isions is all 
the more uccc--iary the findings ace b nding on the 
Court of second appeal and it is ncccs-uiry that, if such 
ft malter conies before n Court of second appeal, that 
Court should be able to judgo whether the first appollato 
Court has appi cd its mind to a condderation of tbo 
evidence or not Where the judgment of the lo^er tip- 
pclliitc Court K^es no reasons wliatsoevcr why the evid¬ 
ence of one set of w’tncsses is accepted and that of the 
other set rejected and does not even mciit'on the evi¬ 
dence supporting its finding, tho Court of second appeal 
can go through the evidence. [Paras 4 and 5] 

(■44-Com.) C. P. C.. 0. 20 H. 4. Note 9, Pts. 3 and 4; 
K. 100 Note 53 I’ts. 2 and 18. 

/?. B. Lai and il. .V, Lai—for Appellants. 

A’aim Ullah—ior Respondents Nos, 1, 2. 3 and 4. 

Judgment —The last male holder of the pro- 
ixirty in suit was Gajadhar, who died sometime 
before 19S1, without leaving any issue He was 
succeeded by his widow, Jlst. Batasi, who died 
in 1935 The plaintiffs instituted the suit out of 
which this appeal arises in tho Court of tbo 
Munsif, North Sultanpur, on 30-7-1940, claim¬ 
ing possession of the properties as well as mesne 
profits. They alleged that they wem tbo noxt re- 
veraioners of Gajadhar snice all the nearer heirs 
were dead and Gajadhar left no sister or sister’s 
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soil. IV tlciViulim-; plciuii-d liml ilir properties 
(lid lint helonji lo (ijiiadhar. tliat the iilaintift's 
were not th(' next icversionor'’, liiat (dtjaiilliar 
liad a .sistfi' T\iios(' son is still alive and that they 
were transforecs oi the proiH'rly from Mst. Batasi, 
Mst. llaunia and Jlliiklia, ^n-andfatluT of the 
plainlill's i! and ;i, who had exocnted the sale 
deed in their favour for legal necessity. 

[23 'J'he trial Coni-t irained a large inniilxu’ of 
issues of which oidy the first and the third are 
material. They are as follows: 

(1) Is llie peclipi'i (- ei'cn in the plaint toi-ree(? 

(2) Alt' the iiliuntills the nearest icveisioners of (laja- 
illiar 

[?l] The learned Munsif, after a consideration 
of the cviclonce came to the conclusion that the 
witnesses jirodiiced by tlie iilaintitV on the (jiios- 
lion of tli(‘ absence of the sister and sister’s son 
of Gajadhar could not U‘ believed and that the 
evidence of Bamesiiwar <D. w. 2 ) who stated 
that ho was tlie sister’s son of Mabeep should I>o 
accepted. lie accordingly came to the conclusion 
that the )'cdigroe given in the plaint was not com- 
plotu and that it was proved tliat the iilainlitVs 
were not the next j-evei-sioncrs since Gajadliar’s 
siatots son is alive, lie accordingly dismi.sscd 
tlie suit. 

(JJ The phiiiititfs Went up in ai>peal and the 
lower a])jie]late Court accepted the findings of 
the -ifunsif and dismissed (lie apjieal. The judg. 
ment of the lower apjH,*lIate Court is not at all 
satisfactory. It contains a full recital of the facts 
and the pleadings hut it gives no reasons what^o. 
ever why the evidence of one set of witnesses is 
accepted and that of the otla-r sid rejected. Its 
findings are given in two brief paragraphs winch 
read as follow.s; 

"I think the lower Couvt Ims rightly ijclicved the 
evirleme of ll)o clefeiuiuuts and wus pi'i-fortlv ju*itified in 
irjaling the twtiTuony of tbr- pluintiff^. The pla'ntiff-i 
Jiad no doubt concealed the imiue of Sita dauglitcr of 
Mahip and their denial of the dauglitc-v of (Sie) Sita and 
licr son shows their guilty mind”. 

■'I agree witli the lower Court and hold that Gajadhar 
had a si.ster and her son is Rniiicshwar (D. W. 2). 
Therefore the plahitifls in view of the amendment iii 
Hindu Law cannot he the neaiC.st reversioners of Gaiii- 
dhar.” •' 

Tliis is a v(‘iy unsatisfactory judgment since it 
gives no reasons whatsoever for the conclusions 
at which the Court lias arrived. Order 20 Rule 4 . 
Hub-nile ( 2 ) requires a Court not only to state 
the jKiints for determination and the decision 
tliereon but also to give tlie reason.s for such a 
decision, In tlie case of findings of fact arrived 
at by Courts of first apjieal this is all the moi'e 
necessary because those findings are binding on 
the Court of second apixial and it is necessary 
that, if such a matter comes before a Court of 
second appeal, that Court should be able to judge 
whether the first apiielkte Court has applied its 
mind to a considemtion of the evidence or not. 


A.I.R. 

'i'lie learned Civil .Tudge has not even mentioned 
what is the evidence .supporting the finding at 
which he has arrived or why be has rejected 
ilie evidence of the plaintiffs. 

I »J Ill these circumstances I have been throiiglr 
the evidence of all the witnesses and I have 
c-onio to the conclusion that the consideration of 
that evidence by the trial Court is full and com. 
]ilelc and that it has given sufficient reasons for 
re jecting the statements of the plaintiffs’ witnes- 
.ses. Bam Sannukh (p. \v. 1) has clearly staterl 
in his examination.in-chief that he does not know 
.anything about women. His evidence, therefore, 
cannot prove that Gajadhar did not leave a sister. 
Sabaraj ( 1 *. w. 2 ), who is plaintiff 1 , has no 
doubt stated that Gajadhar left no sister but his 
evidence, apart from being interested, cannot be 
accepted liecause ho also states that Maheep left 
no daughter although the documentary evidence 
on the record, Kx. A3, shows that Maheep left a 
daughter, Mst. Situ. The Munsif was quite right in 
coming to the conclusion that P. W. 2 was con¬ 
cealing the existence of females and liis evidence 
on tlie question of the existence of a sister of 
Gajadhar could not be accepted. This is the only 
evidence produced on behalf of the plaintiffs and 
it is not sufficient to discharge the burden which 
lay niwn them not only to prove their own pe¬ 
digree blit also toestabIi.sh that there are no nearer 
heir.s in oxi.stence. This is, however, not 
evidence liecause the defendants have producer 
Rameshwar who states that he is the^son 
Gajiidhar's sister. His evidence has been 
by the learned jilunsif and there does not 

an>’ reason why it should be rejected. That * 
so there is evidence to establish that, • 

of fact, Gajadhar liad a sister and that sis 
son i.s still alive. , , 

[0) The result is that the plaintiffs have a 
to .substantiate their claim of l)eing the , 
reversioner.s of Gajadhar and their suit nasnsn 
ly di.smi.-^sed bv the learned Munsif. 

(7J Thi.s aptx-nl fails and is dismissed n 
costs. . , 

D.iL Appeal • 


A. I. R, (35) 1948 Oodh 28 [C. N-1“-^ 
GnuLAM Hasan C. J. 

Chiiiuh'ika Prasad and T' 

danis — Appellants v. Alohd. Ainir 
Khan -‘Plaintiff — Pespondent. 

S(?cond Appeal No. 353 of 1946, ».<Q 4 g. 

against decree of Dist. .Judge, Sitapar, D/'O* * 

Landlord and *®nant—Tenant’s ri^tWP 

structure on sahan darwaza in Ou(3b viuag • 

A tenant residing in a village in Oodh, ^Vj-hoose** 
iu possession of the land lying in front of gjjgjjjoi, 
his sahan dnru ma has no right, expi®* 

to put up any structure thereon withoni 
iwrmission of the landlord. The fact tlwi 
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wants to secme privacy for the court-Viud does not ab¬ 
solve him from obtolning the necessary iwnnission 1:1 
A. I. R. 1926 Ondh i)93 and 14 A. I. R. 1927 Oudli 37. 
Jid. on;24 A.I.R, 1937 Oudli 449; 1938 O.W.N. 28-5- 29 
A. I. R. 1942 Oudh 306 and 34 A.I.R. 1947 Ondli 131. 

[Vnm :jj 

Cnscs rcfcrn-d :— 

!. ('^6) 3 0. W. N. 47:) : 1:5 A. 1. ll Oiulh m : 
1 Luck. 4(i9 j yi I, C. 1031, Hulfis v. Utu'ukatuuni'^u 
i>cgam. 

2. (’26) 3 0. W. N. 937 ; M A. 1. R. 1927 Ondh 37: !)h 
[. C. 1044, Raj Krishna v. Suhcb Daksli Singh. 

3. (’37) 1937 0. W. N. 764 : *24 A.I.R. 1937 Ondh 419: 
13 Luck. 442 : 170 I, C. Uh, ClmmU I’rasad v, Shv- 
um Behari. 


4. (’38) 1938 0. W. X. 2s.5, Ilanuuiaii IVrsliad v. lu* 
lira Bikmm Singli. 

5. (*42) 1942 0. W. X. 113 : 2i) A. I. R. 1942 Oudli 
306 : 17 Luck. 610 ' 199 I. 0. 12. Livcndra Bikram 
iSlngh V. Hanuman Prasad. 

6. (’16) 1916 0 W X. 364 : 34 A. I. R. 194? Ondh 131: 
22 Luck. 79 i 2281. C. 382, Maliadcn Piasad v. Mud* 
ho. 


6'. C. DfifrS find ./. C/mndm — for Appcllant-J. 
Ohulam hnain — for Respondent. 


Judgment. —This second apj^al arisc.s out of 
the decree passed lj\- the Courts below against 
the appellants. The rG3i)on(lent, who is the 
talnqdavof the Malmindabud estate,sued tlieapixd- 
lants, husband and wife, for demolition of a new 
wall they had constructed in the open space in 
front of their house in Slieikimpur, a hamlet of 
Bilauli Bazar, pargana Mahmiulabad. The de¬ 
fence was that the land ^Yas the joint HnluDi of 
the defendants and one Bishosliwnr. not a party 
to the suit. 


[ 2 ] The trial Court hold tliattlio land on wliicli 
the wall liad been raised was not the sahaii dur. 
v'azd of the defendants and decreed the suit. 
T’he learncfl District -Indgc differed from this 
lindiiig and held that it was the joint nahan dar. 
mza of the defendants and ]3Uhe.shwar. He, how¬ 
ever, took the view that it was not their exclusive 
door yard {sahan daricaza). It is difficult to un- 
der,stand the signiticana- of this finding. Tlio 
map prepared by the commissioner show.s that 
Uio defendants' house i.s to the south and tlie 
land which was used as sa/wn danrnza iiy them 
is to the north. To tlie west of tiiis land i.s the 
house of Bislresliwnr. It is obvious from a look 
at llie map and the land lying to the east of 
Bislieshwar’a house and to tlie north of the defen¬ 
dants’ house wa.s used jointly by the owner.s of tlie 
two houses as their sahan darwazn. The other 
finding at which tlio learned Judge arrived is that 
the construction of the wall 6 feet liigli docs not 
conduce to the better enjoyment of sahan dar¬ 
icaza, and consequently the defendants were 
not entitled to construct this wall without the 
{lermission of the zainindar. Reliance was placed 
on Ex. 2 by the defendants as showing that 
having accepted Rs. 10 as damages, the I'laintiff 


was estopped from .suing for the demolition of 
tlie wall. The learned Judge held (hat it w'as 
merely a fine iu the nature of illegal exaction 
for constructing the wall without the i)ermission 
of the zamindar but it «lid not amount to a con- 
(louatioii of tli(‘ unauthorised act and created no 
e3topi)el. 

[3j In appeal it iius Ih'Oii contemled l efoi-e mo 
that the wall vvas necessary for the better enjoy- 
mentof the sah'in danraxa in that it st'Cnred 
privacy to tijo inmates of the liouse a’ against; 
Bisheshwjir’.s hous(‘. The map .show.s that there 
is a thatched chiihidiy to the north of tiii’ de¬ 
fendants house and in from of this i.s tia^ yiluin. 
darirazn. From the ix}iut at which the cluibiifru. 
ends the wall from south to north i.s 31 feet j 
inches long. 1 foot 2 inches wide and o feet high. 
Oil the west of this wall is a drain running acroas 
the wall, The distance between Bisheshwar’s house 
and thi.s wall at tlie sontheni jioint is reduced to 
•1 feet ami 3 inches while at thi' nortliern point it 
is 7 feet 5 inches. This has probably given cuu.se 
lor dis.satisfactioii to Bishesliwar who, accord¬ 
ing to tlie defendants, is the cause for the insti¬ 
tution of the present suit. Tiiis may or may not 
bo so, but the fact remains that the coustnicliou 


of the wall has left a large jiortion foi- uso as 
sahan daricaza to the defendants and comiiara- 
tively very little to Bisheshwar. The fact that the 
defendants wanted to .secure privacy for thi.s court¬ 
yard is no ground for holding that they could 
raise the wall without the peiinission of tiie za- 
mindar. In 3 o. W. x. J73,‘ Gokarau Nath 
Misra J., held that where a tenant has Wen in 
lX)Sses.sion of land lying in front of his liouse as 
liis sahan daricaza for over 30 years, this long 
enjoyment gives liim a right to retain ihc land 
in his possession for lieiiig enjoyed as such and 
the proprietor is to be deemed in proprietary 
jiosscssion but not entitled to eject the tenant 
by taking actual pos,sossioii, though the tenant 
has no right to jait up any structure thereon 
without the cxju-ess i)ermis.sion of the landlord. 
At page 481 of the leiKii't the learned Judge ob¬ 
served: 


"It is One tlrng for it tenant to remain in cnjovmcnt 
of the land as open «i«ice in front of liis liouse arid it is 
ijuite ft different thing to put up structures on it or to 
enclose it by means of icalh. The landlord may not ob¬ 
ject lo Ilia use of tlie ojien land situate in the ‘aladi of 
a village, of which lie linpixus lo be the proprietor but 
(bat would notgive a right tothc tenant to put up struc¬ 
tures upon (hut piece of land and (he landlord would 
1)0 leg timntely entitled to his remedy if he elftimed it 
by coming to the Court for n relief to the effect that the 
structures eoinplaiiicd of umy be demolislied.” 

At the conclusion of the jiidgmeut, tlie learned 
Judge observed a.s follow.s; 

■‘bhe(tbc zamindar) will bo\ve^er be deemed to be in 
proprietary possession of the land and tho defendant 
wi have no right to put up my structures thereon 
witlioui the express permission of tho plaintiff.’' 
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This case y’.ih lullowcd by a r>cnch of which the 
leanned .IikIc'C was a incinl er in 3 0 . W. X. 
937.- 

[ij These cn-^.-s were not referred to bvBisii- 
eshwar Nath Srivastava ('. -b in 1937 0. \V. X. 
704'^ wlion lie held that a bn'hclio chahuUa 
built by a tenant on the land used by him as 
mhan donco-.it did not constitute any infringe¬ 
ment of the rights of the I'rojirietor and did not 
give him any cause of action to recover po.sscs- 
sion of the land. Jn that case the defendant who 
liad built a dhibutra also relied on the words of 
the permission granted by the zamindar and it 
was lield by the learned Chief Judge that the 
words‘■7ntt/i:</n might well include 

the construction of a chaiuiro for the better en¬ 
joyment of the suhan. 

[5J The learned counsel for the appellants re¬ 
ferred to a decision of Ziaul Hasan J. in 10:38 
O. W. X. 285, where the learned Judge allowed 
a voraiidah huill by a tenant without permission 
of the /ainindar to stand on condition of paying 
comi)onsation and did not order demolition as a 
matter of equity. This decision was, however, re- 
vei-sed in appeal: vide 1912 0. W. x. 113.^ 

[G] Reliance has been placed on a decision of 
Kidwai J., reported in 191G o. W. x. 301.'’ 
There the suit was brought by the plaintift’s for 
demolition of the constructions made by the de¬ 
fendants on their (plaintiO's) sahan diirwaza. 
The learned Judge relying on a number of cases, 
including the decision of Gokaran Nath Misra J., 
held that the plaintitTswere entitled to the relief. 
In the coiu'se of the judgment the learned Judge 
observed that a tenant may be in possession of 
land gi-eatly in eveess of his requirements or for 
enjoyment of bis house, but that doe.s not mean 
that be can raise any stnictiire uix>n the land. 
As was rightly pointed out by the learned Judge, 
the question is not whether he has a large or 
small piece of land in his possession but the 
question is whether lie has been in the enjoyment 
of the land, largo or small, for 12 years. Thi.s 
case, therefore, doe.s not help the appellants. 

[7] Lastly it was urged that Ex. 2, the inspec- 
tion note prepared by the manager of the estate, 
amounted to a condonation of the defendants’ 
act. I cannot agree. 1 have examined the con¬ 
tents of the note and find that Bs. 10 were rea¬ 
lised as a sort of fine for building the wall with¬ 
out ixjnnission, but there is nothing whatever to 
suggest that the manager acquiesced in the con¬ 
struction uixm payment of that amount. Indeed 
this very note shows that Chaiidrika Prasad had 
apologised for his mistake and had undertaken 
to have the wall demolished. This note further 
shows that Bisheshwar who had built a room 
without peimiesion paid a heavier amount and 
was allowed to retain the room. I quite agree 


with the Courts below in holding that Ex. i 
creates no estoppel. 

(Sj The result is that the appeal fails and is 
dismissed with costs. 

(9J As the appeal has been dismissed, stay 
order dated 15-11-1946, passed on civil miscellt 
1100 U3 application xo. 713 of 1946, is hereby 
vacated. 

Y.B.B. Appeal dimisui. 


A. 1. R. (35) 1948 Oudh 30 [C. Ab 18.] 

Kidwai J. 

Tiiim Naraiu and others — Plaintiffs — 
Appellants v. J, W. Peters — Defendant— 
Respondent. 

Second Appeal Xo. 263 of 1947, Decided on 7-6*lWi, 
from decree of .Addl. Civil Judge, Lucknow, D/'S-l" 
1947. 

Defence of India Rules (1939), R. 81 (2) (c) (ii)- 
Rules under framed by District MaKisirate, Luc¬ 
know, Rr. 6 and 7 — Scope and eliect. 

Rule- 6 and 7, unlike S. 3, U. P. (Temporary) 
tvol of Rent and Eviction Act, 1947, do not 
tlie institution of a .suit for ejectment but only pronito 
the actual ejectment. In other words, ft decree may t* 
passed in a suit for ejectment but at the time tbe decree’ 
bolder seeks to eseeute his decree the 
sider the provisions of these rules and will 
the conditions laid down in them are fulfilled: W4 ■ 
W. X. (H. C.) 272, Foil 1^®" 

Case referred-.—. - 

1. (’44) 1944 0. W. X. (H. C.) 272, Mabhan La* »• 

Shankarai. 

Ilyihr Husain and Goi>ind '^^ppelllaiit?. 

.Y. Rnncrji—for Respondent. 

Judgment.—The appellants are the owes 
of a house situated on Clapper Road, ' 

of which the resijondent is in possession ^ 

tenant paying a montlily rent of BS- 
rent of the house for the period begi^ 
with 1st September 1945 and ending ^ ^ 
3-1946, was in arrears. Consequently! o ^ 
23-4-1946, the appellants issued a 
the respondent under section nii ol® ^ 
T. P. Act, determining the lease 
the respondent to vacate the bouM y ^ 
1946 {vide EX. l). Thereafter ^ of 
suit for the arreai’s of rent due, in the ^ 
SmaU Causes at Lucknow, on ae- 

their suit was decreed on 17-5-1946. ^ 

cree allowed monthly instalment of I^* ’ 

first instalment falling due on 17*6* ' , 

t-2l The plaintiff instituted the sui ^ 
which the present appeal arisM . g^tof 
1946 , for possession of the house by ^ ^ ^ 

the defendant. The defendant plead 
arrears had merged in the decree ° ^ not 

Cause Court and that consequently! , ^ of 
in arrears with regard to the rent a 
the suit. He, therefore, pleaded ^ pgp. 
should not have been instituted witii 
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mission of the District Magistrate ns provided 
for in the rules made under the Defence of India 
AcG^The Muusif, South Lucknow, overruled this 
plea and decreed the suit. The defendant went 
up in appeal and the learned Additional Civil 
Judge of Lucknow accepted his plea in the ap¬ 
peal and set aside the decree of the Munsif. 

[3] The plaintiffs have now come up in second 
appeal and two points are raised on their behalf: 
Firstly, that the question of permission of the 
District Magistrate does not arise at this stage, 
and, secondly, that the opinion of the lower 
appellate Court that arrears of rent in re3i)ect 
of which a decree had been jmssed ceased to be 
arreare is not justified in law. The rules upon 
which the respondent relies for his contention 
that no suit can be brought for eviction unless 
there are arrears duo for more than fifteen days 
at the date of the institution of the suit are rules 
6 and 7 made by the Deputy •Commissiorier of 
Lucknow on 24-4-1944. These rules unlike S. 3, 
U. P. Temporary Control of Rent and Eviction 
Act, 1947, do not prohibit tlie institution of a 
suit for ejectment but only prohibit the actual 
ejectment, This has bjen held by the Allahabad 
High Court in 1944 O.w. N. 272‘ to mean that 
a decree may b i passed in a suit for ejectment 
but that at the time that the dGcree-holder seeks 
to execute the decree the Court will consider the 
provisions of these rules and will not evict if 
the conditions laid down in them are fulfilled. I 
see no reason to doubt the correctness of this 
view and, following the decisio’^ m that case, I 
have come to the conclusion that the learned 
Additional Civil Judge has erred in not decree¬ 
ing the suit for ejectment. His judgment must, 
therefore, be set aside 

[4] In this view of the law it is not necessary 
for me to consider whether an arrear which has 
merged in a decree still remains an arrear or 
not. That is a question which the Court execu¬ 
ting the decree for ejectment will, no doubt, 
consider if it is called upon to do so Moreover, 
a new law, viz,, The United Provinces (Tempor¬ 
ary) Control of Rent and Eviction Act, 1947 , 
has been passed dealing with such matters and 
the Court executing the decree will also have to 
consider the provisions of this Act. 

W I, therefore, allow the appeal, set aside 
the decree of the lower appellate Court and de- 
W’ee the suit of the plaintiffs for ejectment. 
The appellants will get their costs throughout. 

Appeal allowed. 
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Madeley and Walford JJ, 

Raghavendra Pratap Singh and othem— 
Defendants 8 to 6—Appellants v. Ram La' 
Das and others—Plaintiffs, Defendants 1 
and 2 — Respondents. 

First Appeal No. 11 of 1911, Decided on 6-11-19-I6, 
from order of Addl.Civil Jiulj'C.Gondu, D/- 21*12--li>. 

(a) Civil P. C. (1908), S. 92—Proper parties—Con¬ 
structive trustees 01 t'Ust properties. 

Where a peison who had no title to the proiierty of 
nn Asthan cocned the two mabants who hud e.Aered ii 
contest for the succession to the gacldt and succeeded in 
gettinj* tl;em to transfer the trust property nud dedicate 
it to two of his private temples and had binuc-if apiwint- 
ed tinstce of the property fco transferred: 

Hvld that he aud his successors were clearly con.stru- 
ctivo trustees ol the property wliich belonged to the 
Asthan and were proper parties to n suit under S Oo 
in respect of the Asthan. 22 A,I R. 1935 Cal 89-5' 
Apyrovedi 1.5 A.I.R. 192« i' C. 16, 19 a.I.r' 

1932 Rang. 132, Da.s(ni.\CaH' law rejerted. [I’nrii21 • 

Annotation —(■44-Com.)C P.C..S,92.N.2S, I’t 10, 

(b) Civil P. C. (1908), S. 92-Suil under-Proper 
relieis—Declaratory tcliel against third party. 

No doubt n declaratory relief simpliciter ag.iin^ a 
third party cannot projK-rly be praiitod in a suit nuder 
S 92. hut there may bo cii-cs in winch some of the 
reliefs properly claimed may be implicit and inevitable. 
For tiampio, a Court framing a scheme for managi-mcut 
of the trust property cannot properly do so Wilho'iit first 
det riuiuing what is or is not the trust projiorly to be 
administered, consequently declaratory relief to thar. 
extent is implicit in such an enquiry. [Para 23) 

Annotation :-(’44-Com,) C.F. C., S. 92, N. 12. 

Cases referred:— 

1. (’32) 10 Rang, 342: 19 .K. I, R. 1932 Rang, 132:1 '0 
I.C. 317, Johnson D. Po Min v. U 0''h. 

2. (’28,55 l.A 96: 15 A.I.R Vmp.C.lO: 55 Cal. 519; 
lOd I, C. 361 iP.U.), Abdur Rahim v. Abu Mahomed 
Rarkat Ali 

3. ’25) 47 All, 867: 12 A.I.R. 1925 All. 759: 80 IC, 
639. LftchmiiQ Prasad v. Munia. 

4. ’21) 19 A L.J. 236. 8 A.I.R 1921 All, IIC: 62 IC 
741. Mubamm.id Baksh v. Mt, Piari, 

5. (’14) 41 Cal 749: 1 A.I.R. 1 h 14 Col. 356: 22 I.C 677 
Ayalunncsn Uib: v. Kulperkhalifa. 

6. ( ll .43 All. 6G0; 11 I.C. 36, Da.sondhay v. Moham¬ 
mad Abu Najar. 

7. I’ll) 33 Bom 470: 12 I.C. 30, Collector of Poona v 
Bai Chanchallmi. 

8. (’35) 39 O.N W. 1103; 22 A.I.R. J93.5 Cal.'805 : 159 
I.C. 893. Abdul Majid v. Akhtar Nahi. 

9. (’36) 23 A .1. R. 1936 .Mud 449: 164 I. C. 615 
Anjaneya Sastri v. Ki.tlmndiipani Chettiar. 

M. Wasm,H.D. Srirailava and Sha/iqur Fiahman 

S.C. Dass and H K. Chose—lor Respondents 1 to 
3 aod 1 and 2| respectively. 

Judgment. - This appeal arises out of a suit 
under s. 92, Civil P. C. It was instituted by Ram 
Lai Dass and Radhika Dass, Bairagis, against 
Mahant Moti Dass, Shyam Raj Dass and Raja 
Ambika Prasad Narain Singh of Mankapur. The 
said Raja died during the pendency of tlio suit 
and bis legal representative Raja Raglivondra 
Pratap Singh was substituted in his place 
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[jj Tiie i-kiiiiillV luK-il tiu'ir upon the 
nilogiUiO)! that (k’ffiklantrf 1 and -2 'HPi-f tbo inanai;'- 
iii^' inaliiinis and had luisnianaged tlio trust and 
ihat defendant a, the Kaja of Mankapnr was ini- 
j lraded bceaiisc he was in wrongful jiossession 
"I two villages, namely. Ilaikuntlipur ainl 
K'aharjntAviiicli aceoi-ding to the plainlifl's are 
1 rnix’rty dedicat'd to the Asthan tlie subject- 
jnattrr of the suit. The Iiuja of Mankapur in 
l'iiia.27 of his written statement, pleaded than 
iiii' villages llaikunthpur and Kaharjot are it 
I'O.'SP.ssion of Sri Jladlia Krishna and Kam Janki 
"I Ajodhya and Mankapur temples, who were 
•;ece.*sary parties to tlie suit and that he liimself 
was only a snrharahir on liehalf of the said 
U inpios and had nothing to do with the i»rO]*crty. 

< onsofjucnt upon this pleading defendants i and 
> Were brought oji tiie record as defendants, who 
are now aiipellants 2 and ;5. The plaintiff sought 
I he following relii'f.^: (i) Tliat defendants 1 and 
the existing inahants he removed from the 
(iMice of niahant and the plaintiffs or any of 
them he apiiointed in their place. ( 2 ) That all the 
triHt proiK'rties mentioned in list A attached to 
liie jilaint he vested in the new maliantand the 
dofendantsbedirectecl to make over their iiosscs- 
sion to liiin, (A) That a sclieme be drawn uiiiind 
settled for the dne management of the entire 
trust proiiertie.s mentioned in list “a” attached 
to the plaint incliuling villages Baikunthpuraud 
Kaharjot as ai)pertiiining to Asthan Afadhsagar 
iind Govardhan situate in Gonda City and also 
toi' (he due performance of the worshipand other 
ivligious ceremonies connected with the temple 
iiicntioncd above. On the pleadings of the parties 
the loarnod Additional Civil Judge, Gonda, who 

H ied the case, framed the following issues: 

(1) ‘‘.\rc tbs villa«og, Baikunthput and Kaharjot de¬ 
dicated '0 Asthnu Madhsngar, Gonda, and is the coin- 
promise (Ex. 5) for that reason invalid ? (2) Have defend¬ 
ants land 2 mismanaged the dedicated property and 
made defalcations as alleged? (a) Can the suit for rc- 
covery of possession of village Baikunthpur and 
Kaliarjot us brought against defendants 3 to 5 be joined 
m this suit which is primarily ugainstdefendants 1 and 
•2 under S. 92. Civil P. C.? (4) Docs the sanction of the 
Ad\ocate<iGiicral as obtained by the plaintiffs, entitle 
ihem to sue defendants i and 5 ? (5) Is the suit for re¬ 
covery of possession of village Baikunthpur and 
Kaharjot barred by time ? (6) To what rclif, if any, are 

Inc pjamtiffs entitled, and against which defendants, 
iiii.l which purlr?” 


[3J ith regard to issue No. 2, defendants 1 
anil 2 , wlio were affected by it, put up no contest. 
Defendant 2 disclaimed all interest in the 
management of tito Asthan and defendant 1 
agreed that the new .scheme of management be ■ 
drawn up under s. 92, Civil P. C. The main con¬ 
test in tile suit was confined to the subject- 
matter of issues 1 and 3. 

[ 4 ] Before wc deal with the controvei-sy raised, 
it is necessary to state brieffy the facts in the 


A. It 

ca.<e. The subject-matter of the tinst relates to a 
temple known as Asthan Madhsagar Govardhan. 
.\dmittedly this is a very old temple aneb tbs 
Asthan possesses considerable property which is 
managed by the presiding Mahant of the Asthan. 
It is established that village Baikunthpur was 
conveyed by Tbalciirain Gajraj Kuer, wife of 
Bhaiya Chandrika Baklis Singh, by two shnk- 
iilapnumas, Ex. 8 and Ex. 9, and has ever since 
been in tiie possession of the Mabants of the 
Asthan till shortly after the death !of Hifahuit 
Priya Bass. A reference to the pedigree on page 
38 of part III of tho Paper-Book shotvs that 
Thakurain Gajraj Kuer’s husband, Bhaiya Chin- 
ilrika Baksh Singh, was connected with' the 
Baja of Hnnkapur by virtue of descent fromi 
common ancestor, namely, Raja Azinat Sin^ 
in other words, he was a distant cousin some 
three or four degrees removed of Raja Baghuraj 
SingKof Mankapur. The other property, namely, 
Kaharjot, had been in possession of the Mahants 
of the Asthan for over a centuary and a half. 

t5] After tlie death of Thakurain Gajraj Kii«, 
Baja Raglmraj Singh and his wife Jageshar 
Kunwar instituted a suit against the then pre¬ 
siding Mahant and othere for recovery of the 
property, subject-matter of the shankal<ip^^^ 
on the ground that Thakurain Gajraj Kuer 
liad only a life estate in the pioperty in suit 
and therefore the transfer thereof afto her 
lifetime was of no effect. This suit was 
cd, vide Ex. ir>, the judgment of the Jumcial 

Commissioner wherein Thakurain 

was held lo possess proprietary rights-R a 

appears that at one time Baja Pirtbipat 011 # 
one of the ancestor’s of defendant 3 ^ ^ 
laid claim but unsuccessfully, to village Knhar^ 

[c] On the death of Mahant Priyft . 
last undisputed Mahant of the Asthan ^ 
suit in the year 1927, a dispute arose bet^ 
defendant 1 and Mahant Oudh 
whose chela is defendant 2. It 
that Oudh Behari Bass had been 
claim succession to the gaddi by 

raj Singh, the predecessor-in-interest of e 

dant3. In the mutation ^\l,o 

ensued not only the two rival ^ 

claimed succession to the gaddi, ask 
mutation in their favour, 

Raja Baghuraj Singh also claimed mu 
of villages Baikimthpur and 
name. The claim of Raja Raghurej . 

rejected by the mutation Court and hi3 Pl^ 
against that order was also rejected j 
Commissioner. , 

17] It appears that when the appeal 
the two rival Mahants came up ^ .p.. jgjjjj, 
before the Commissioner, Fyzabad 
a compromise was submitted to the 


1U8 


Eaghavendra Pratap V. Ram Lal Das Oudh 83 


Commiasionei' to which Raja Eaghuiaj Singh 
was also a party. Tho learned Commissioner 
rejected the compromise because in his opinion 
the effect of the compromise would have been 
the transfer of the two villages, namely, Bai. 
kunthpur and Kaharjot, to the Raja ; where, 
upon the parties to that appeal withdrew the 
appeal and later submitted a compromise in 
the mutation Court on tho basis of which the 
names of both the Mahants were entered in 
respect of the property of the Asthan, and 
villages Baikunthpur and Kaharjot were entered 
in the name of Raja Raghuraj Singh. It appears 
that by the petition of compromise, ex. 5 , tho 
two properties in dispute were dedicated to 
. defendants 4 and 5, the temples in Mankapur 
and Fyzabad, respectively, and Raja Raghuraj 
Bingh was constituted the sarbarakar of the 
two temples. It may be mentioned that both 
these temples are private temples of the Raja of 
Mankapur. The matters stood thus till tho 
present suit was instituted, and the transfer 
of the trust property by the two Mahants to 
Raja of Mankapur is one of the misfeasances 
alleged in the suit. The leai-ned Judge in the 
trial Court held that all tho property mention¬ 
ed in tho list annexed to the plaint, including 
villages Baikunthpur and Kaharjot, were trust 
property and drew up a scheme for future 
management of the trust property. He further 
held that in a suit fram^ under s. 92 , Civil 
P.O., a decree for possession of trust property 
in the bands of a third person could not be 
granted. 

{8l In the pi-esent appeal the learned counsel 
for the appellant has raised only two conten- 
tions. The Brst is that the property in dispute 
was not dedicated to Asthan Madhsagar Govar. 
dhan but was the private property of the 
presiding Mahant and consequently tho aucces- 
Bora of the Mahant Priya Dass were within 
their right to transfer the property to anyone 
whom they liked and therefore the compro- 
raise whereby these properties had h^n trans- 
ferred was valid. The second contention is 
that in a suit under S. 92, Civd P. C., strangers 
to the trust were not necessary or proper par- 
ties, nor can any relief in the nature of declare, 
tion or possession can be granted in such a 
suit, "^eso two contentions are therefore to be 
examined with reference to the evidence on 
the record. 

[9J The answer to the first contention de. 
ponds upon the interpretation of the two 
shankalapnamas, ex. 8 and Ex. 9. By Ex. 

8, Thakurain Gajraj Kuer purported to transfer 
75 kighaa and 18 biswas of land in v^e 
Baikunthpur to "Baba Baldeo Doss, Chela 
of Mahant Banchhor Da®, caste Paqir Bairagi 
1948 0/5 & 6 


occuption poojapat, resident of Asthan Modh- 
sagar, situate in Gonda City, for tho puri)osos 
of meeting the expenses of worehip of Sri 
Gobardhan Nathji.” This shankalapnoma 
8, was executed on 22 . 2 - 1888 , and registered. 
Later Thakurain Gajraj Kuer executed the 
shankalapnama, ex. 9. on 16-9.1890 and ro. 
gistered it, whereby she transferred the entire 
village Baikunthpur to "Mahant Baldeo Dass 
aforesaid for hlwg of Sri Thakurji Gobardhan 
Nath Asthan Madhsagar." In both these deeds 
after declaring the pm-ix)se for which the trans- 
fers were being made tljc following words 
occur : 

and put the s.aid Mahant in proprietary possession 
like myself from today tho date of the execution of 
the said deed and shall get the mutation efiected after 
the completion of the registration. If there be any 
objection on my lurt then Mahant Baldeo Dass 
shall be authorised to get mutation effected in his 
name by a competent Court and having entered into 
pOiKcssion and occupation of the entire said muafi 
with the exception of the land wli ch l.as been exempt¬ 
ed may always remain in possess'On and occupation 
as muafidar till the lifetime of me the executant and 
may appropriate all the collections and after the death 
of me the declarant executant whatever nirangement 
In respect of the muah land be made by the Govern¬ 
ment iby way of assessment) he should pay it and 
bring the collections in his use. The said Mahant has 
now obtained proprietary right and became responsible 
for the entire loss and profits," 

fio] It must be explained that the words 
with the exception of the land which ha^s been 
exempted" refer to the entire property exempted 
frem Government revenue. It appears that tho 
settlement Court had declared the village to bo 
free from revenue during the lifetime of Thaku¬ 
rain Raghuraj Kuar. 

[ill It is strenuously contended by the learn- 
ed counsel for the appellant that notwithstand- 
ing tho declaration of the purpose for which the 
transfer was being made, namely, in Ex. 8, "for 
the purposes of meeting the expenses of worship 
of Sri Gobardhan Nathji" and in Ex. 9 "for 
bbog of Sri Thakurji Gobardhan Nath Asthan 
Madhsagar both these deeds purport to convey 
full proprietary riglits personally to the Mahant, 
and therefore tho property in suit cannot be 
lield to be dedicated to the Asthan. It is argued 
that as Mahant Baldeo Dass’s occupation in life 
was the worship and service of the temple the 
lady thought that the income from tho property 
would be devoted to tho temple; and she did not 
intend to dedicate tho property to the Asthan 
but intended that the Mahant should use it as 
his own in any manner he pleased. 

[ 12 ] We find ourselves unable to accept this 
contention. If the intention of the lady bod been 
as interpreted by the learned counsel for the 
appellant.^she would never have used the words 
in EX. 0 , "for the purposes of meeting the exijen- 
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01 worship of Sri Gobardhan Katbji” Or in 
EX. “tor bhog of Sri Thakurji Gobaidban 
Natli ;L41inn :\Iiuihj^agar;’ Upon a reasonable 
construction of these two documents we are of 
the oj-iiiion that she clearly ink-ndecl to dedicate 
the I'L'Oixn'ty to th*- i\.stlian and as the manage- 
nieut of sucli property bud to be carried on 
through some huinau agency she used the words 
that she was conferring proprietary rights upon 
the Maliant. We are clearly of the opinion that 
notwithstanding the words of limitation upon 
which the learned counsel for the ap]}ellant bas 
laid so much stress the lady intended to create 
a trust in favour of the Astban. In Ex. 8, the 
words "in time of need be may make a trans- 
fer of it to another person” would never have 
been inserted if the lady bad not intended to 
cn fitc a trust. We are in complete agreement 
with tlie finding of the Court below and hold 
that village Baikuntbpur was trust proi)erty. 

[is] With regard to village Kabaijot, the con¬ 
tention of the learned counsel for the appellant 
is oven less plausible. There is no dispute that 
this property had been hold by the Mahants of 
Asthan Madbsagar Gobardhan for over a cen¬ 
tury and a half. Exhibit 17 is a copy of the plaint 
filed by Mabant Eanchhor Dass in the settle¬ 
ment Court in 1871. The parties to that suit 
were Ranchlior Dass versus Raja Pirthipat 
Singh of Maukapurand his wife. Mabant Ranch- 
hor Dass, in that suit, claimed the property in 
village Kaharjot on the allegation that it had 
been given by Naw'abSbujauddaula osmnafi for 
tbe expenses of the Thakurdwara. Exhibit 18 is 
the statement of Mahant Eanchhor Dass in that 
suit; its translation in the Paper Book is some- 
what confusing. W^e, therefore, propose to re¬ 
translate it in this judgment. It is as follows: 

“My name is Raochbor Dass Bairagi, Guru’s name 
Karain Dass, caste Bairagi, resident of Gonda proper, 
aged 40 years. 1 state that the above named property 
had been held in au enquiry in 1850 to be revenue free 
during my lifetime and that it is a gift by Nawab 
SbiijauddaiUa Balmdur for the expenses of Thakur- 
dwaia situate in Gonda, which is subject matter of a 
and is a Jin4a/i, and up till today my pre- 
ilccessors’in-inlcrcst and I have been in possession of 
this property without payment of rent. Kow that 
perumneut settlement is taking place 1 pray that my 
name should be entered in tbe papers as a proprietor 
and that after my death, whatever revenue is assessed, 
my successors will pay from the income of the property 
and after payment of such Government dues they will 
continue to utilize or spend the remaining profits on 
the Thakurdwara.” 

The settlemeut Court accepted the claim of 
Mahant Eanchhor Dass and passed a decree in 
his favour. The judgment, Ex. 2, of the settlement 
Court shows that that decree was passed on the 
statement of Eanchhor Dass, which is virtually 
embodied in the judgment. 

[u] Tbe learned counsel for the appellant 


bas argued that it is impossible thatKavab 
Shujauddaula, who was a Muhammadan ruler, 
would dedicate any property to a Hindu deity: 
it must, therefore, have been a personal gi$ to 
the Mabant of tbe Asthan and as mneh 
it was the property of tbe Mahants and 
not the subject-matter of the trust. We do not 
find ourselves impressed by this argument. What¬ 
ever may have been the nature of the 
gift by Nawab Shujauddaula it is beyond 
any doubt that the gifted property was, 
from the outset, regarded as trust property de¬ 
dicated to tbe Asthan by all the succeeding 
Mihants. Were it not so, Mahant Banchbor 
Dass would not have made the statement to 
which reference has already been made. But 
even if tbe argument, that a Mohammadui 
ruler in the 18th century would not have dedi¬ 
cated property to a Hindu deity, because such 
an act is repugnant to Islamic concepts, be ^ 
cepted it does not, in our opinion, affect iti 
present character. The property was adnntt^ 
given by Nawab Shujauddaula to the origins 
donee for charitable purposes, who could and n 
fact did dedicate it to the temple. 
evidenced by the fact that every succe^ 
ing Mabant had dealt with it as a trust 
and there is not the slightest suggestion ^ * 
any time any of the Mahants had used it in» 
manner inconsistent with it being a tr^t prO' 
perty. This being so, the strongest 

sumption arises that the . 

was dedicated to the Asthan. But assnnnoK* 
ever, that the property in dispute until s 
of Mahant Eanchhor Dass though trusted 
property, was in fact the private 
Mahants, we are of the opinion that 
ment and declaration in the Settlement ^ 
Eanchhor Dass in 1871 on the basis 
obtained a decree constituted a trust ^ 
tion to the Asthan; and all his snecesso 
bound to hold it as such. It may be no^ 
the defendants 1 and 2 admitted m 
Court that both the properties wMch m ^ 
ed to go out of their possession by ^ 
are dedicated to the Asthan Madhsagar ^ 
dhan. For tbe reasons given above we ® 
opinion that the property in . -jjgji 

was the property of the Asthan toe 
the dispute arose on the death of Mahan 

tion rt- 

[153 With i-egard to toe second con» ^ 
lating to the misjoinder of 
wugbt, the learned counsel for toe app^“^ ^ 
nainly relied on two rulings. One 01 , 

ported in 10 Bang. 342^ wherein 


"The scope and effect of S. 92, 


00 - 


section wito matteis relating 
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public uud (ov exposing tho malpractices of do' 
faulting or fraudulent trustees. Issues relating to the 
rights of third parties are outside its scope, and tlio 
plaintiffs in a suit framed under S, 92 are not entitled 
to claim against strangers to the trust either a declara¬ 
tion of title or possession or any other relief. Such 
persons are not necessary or proper parties to a suit 
framed under this section.” 

The other case upon which gi-eat reliance is 
placed by the learned counsel for the appellant 
is reported in S5 I. A. 96.^ 

[16j The ruling of the Rangoon High Court 
undoubtedly supports the contention of the learn- 
ed counsel for the appellant, but the ruling of 
their Lordships of the Privy Council reported in 
65 I. A. 96,* in our opinion, docs not decide the 
iwint at issue. The facts in the latter case were 
that in the year i9io a suit was filed in tho Court 
of tho District Judge of the 24 Parganas with tho 
sanction of the Advocate-General under s. 92, 
Civil P. C., by some Mobaminadan plaintiffs 
against one Eukia Bihi as defendant on the 
allegation that Rukia Bibi was mutwalli of cer¬ 
tain properties which had been dedicated to a 
mosque, and prayed for her removaj and for 
settlement of a scheme for the management of 
the said properties. Tho plaint in that suif was 
subsequently amended by the addition of all the 
heirs of Mohammad Jan who, it is said, had 
made a wakf of the properties in suit, and a fur¬ 
ther prayer for declaration that the property in 
suit was wakf property and not the property’ in 
suit of the defendants. No sanction of the Advo- 
cate-General was obtained for these amendments. 
Some time later a petition of compromi.se was 
filed in the suit on behalf of sis out of the seven 
plaintiffs the effect of which was that the mosqiio 
and some iwrtion of the property was to be held 
and the remaining property in suit was 
allowed to be retained by some of tho heirs of 
Mohammad Jan, the original u-ahf. The rest of 
the petition dealt with the admission of new 
mniwallis and future succession of muiwaUis. 
In tho year 1918 some five Mohammadans of the 
neighl>ourhood again agitated the matter by fil- 
ing a suit for declaration that the property, sub¬ 
ject matter of the suit of 1910, was wakf property 
and the defendants be restrained from obtaining 
possession either directly or from realizing rents 
of the said lands. The defence in the suit was (i) 
that tho lands in.suit were not wakf-, (2) that 
the suit was not maintainable by virtue of s. 92 , 
Bub-s. (l), as no sanction of the Advocate-General 
had been obtained and the suit was not instituted 
in the District Judge’s Court, and (3) that the 
plaintiffs were barred by the rule of res judicata 
in view of the suit filed in the year i9io. 

[17] Their Lordships of the Privy Colmcil, as 
indicated in the head-note, held that: 

“A Bait tor a declaration that property belongs to a 
iroV can be maiotained by Mobamedana intereatod in 


tho wakf without the sanet'Oii of tho Advocate-Gonciu). 
Section 92, Civil P. C., 1908, inakcis the ennetion of ihc 
Advocale-Gcncml nfci‘s“;ftry only in the disc of a suit 
claiming any of tho reliefs siwcificd in sub s. (1) under 
ht-nds (u) to fg). Upon general principle- of construction 
the words ns to “further and other rcl'cf” in head (h) 
are used in connection with tho specified heads (a) to 
(g), not in connection with the words “in tho case oi 
any alleged breach, etc.,'’at the beginning of the sub¬ 
section. Further, the contrary constniclion would cut 
down suh-tantive rights which existed before the enact- 
inent of 1908, and a Code regulating procedure should 
not be construed as having Uwt cUett in the abscnc' ot 
express words. 

Where in a suit, brought with the sanction of the 
AdvocatC'Generai, to ivniovc the mutwulli of a wukf 
there has been added (without sanctloiil a claim to a 
declaration tli.it certain pioiKuty belongs to the wakt 
and not to strnegers to the trust then added'as 
defendants, a compromise decree declaring that part ol 
the property is wakf do^'S not bar by res jiulicata a sub¬ 
sequent suit by persons not parties to the former suit 
for a declaration that the whole property is wakf; the 
additional relief prayed not being within S, 92, the suit 
ceases to that extent to be one of a representative char- 

Hcter, and S. 11. Explanation 6, of the Code doe.s not 
apply.” 

[ 18 ] From tlic foregoing it is clear that the 
issues involved in the ca.se liad no resemblance 
to the issues raised in tiie present case, nor do 
we understand from the judgment of their Lord- 
ships of tlie Privy Council that where a i^orson 
is in possession of trust property, which he does 
not claim to have come by bona fide and for 
valuable consideration without notice of the trust 
he cannot Lc made a party to the suit. We are 
therefore of the opinion that tho case reported 
in 551. A, 9C* does not help the api^dlanta’ case. 

It is true that there has been considerable diver¬ 
gence of views among the various High Courts 
In India on the question wliether a third party, 
not in any way conncctod with the trust, can be 
properly made a party in a suit framed under 
S. 92, Civil P. C., but in our view the rulings sup. 
porting the lawproiwuuded by the learned coun¬ 
sel for tlie apixjllauts are based on the facts in 
those particular cases. There are several recent 
authorities which have expressed tho contrary 
view and which may now be examined. 

[191 In 47 ALL. 8C7^ a Divisional Bench con. 
sistiug of Sulaiman and Daniels JJ, have held 
that: 

“Where in a suit instituteil according to the provi- 
fiions of S. 92, Civil P. C., it is found that the persons 
named as dcfendnnto are mere trespoasers having no 
claim to be considered es trustees of any sort, it is still 
the duty of the Court to go on with the suit, and if it 
finds that tho property in suit is trust property it can 
appoint new trusUtes; but it cannot, in & suit under 
S. 92 of tho Code, pass a decree tor the ejectment of the 
oefendaots trespafiserg/’ 

The learned Judges of the Allahabad High 
Court in arriving at this decision referred to 
several rulings: 19 A. L. J. 236,* 41 Cal, 749 * 

33 ALL. 660 ^ and 36 Bom 470.^ 
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[■lo] In 30 C. W. X, 1103 : A. I. R. 1935 Cal. 
f-Oo'* a Divisional Bench of tho Calcutta High 
CoiU't consisting of D. N. ilitter and Han dJ. 
lit'ld that; 

■ In a Miif. iiiKlcr S. !'2 it is competent (ot the Coint 
lo decide tho fpiestion as to wbdher the tra«it in respect 
of which tho Sint is brought is a public charitable trust 
or not so as to attiacl the application of S. 92 and a 
separate suit tor the (lec!afat;ou that thepropeily is a 
trust propeitj' is not uecessaiy." 

and their LonDhips fiirthov held that; 

•'ThouKlj a stvnnser to a trust is not a necessary nor 
a proper paity to a suit under S. 92, whero the stran* 
qer receives money or property from the trustee which 
iic knows to be part of tho trust estate and to bo paid 
and handed to him in breach of the tru-t, he is a con* 
structive trustee of the trust property for the peieons 
GCiihtably entitled and therefore relief against him can 
be claimed in a suit under fS. 92." 

f2l] To onr mind this decision is applicable 
lo the present case. Haja Haghurnj Singh had 
not a shadow of title to the villages he claimed. 
His application for mutation had been rejected 
and later by coercing the two Wahants, who had 
entered a contest for the succession to the gaddi, 
lie succeeded in getting them to transfer the 
trust proiierty and dedicate it to two of his own 
private temples and had himself appointed a 
trustee of the property so transferred. In our 
opinion Raja Raghuraj Singh and his successors 
were clearly constructive trustees of the proper¬ 
ty which belonged to the Astban Madlisagar 
,Govardhan and he and defendants 4 and 
'5 were proper parties to the present suit. It 
may be mentioned that the learned Judges of 
the Calcutta High Court inter alia considered the 
case in 551. A. 96^ and were of the opinion that 
the decision of their Lordships did not cover the 
point at issue and was therefore no authority for 
the proposition pi-opounded. 

[22] The next case to be considered is report¬ 
ed in A. I. B. 1936 Mad. 449.® This was a decision 
of a Divisional Bench of the Madras High Court 
consisting of Varadachariar and Stoddart JJ. 
The learned Judges held that: 

“A dUtioction ought to be drawn between a case 
when an absolute stranger in possession of property ol* 
leged to belong to the trust either denies the trust or 
pleads adverse possession against the trust and one in 
which a person who has come into possession of tho 
alleged trust property through or in the right of the 
set lor or of a trustee, denies the existence of the trust 
or the title of the trust to the property in h<s possession: 
it is not right to assimilate the position of the latter to 
that of a trespasser. The mere fact of a trustee de jure 
or de facto denying the existence of the trust or the title 
of tiie trust to the property in his possession does not 
oust the jurisdiction of the Court under S. 92, Civil 
P. C." 

In thi3 case too 55 I. A. 96^ was considered 
and distinguished. 

[23] In view of the authorities noticed above 
we are constrained with due respect to dissent 
from the law os laid down in 10 Rang. 342.' In 


our opinion the principle enunciated in that 
case is too narrow and cannot be said to be of 
general application. Each case must be decided 
on its own facts and a ruling given on tbebasie 
of different sets of facts and circumstances can¬ 
not alw’aj’s be held to be applicable to all caeea 
In a case like the present the impleading of def^. 
dants 3 to 5 cannot be said to bo improper 
so as to render the suit bad for misjoinder of 
parties. With regard to the contention that no 
relief of declaration could be granted in a salt 
under S. 92, Civil P. C., it may be conceded that 
declaratory i-elief simpliciter in such a suit 
against a third party cannot be properly granted, 
but there may be cases in which some of the 
reliefs proi}er]y claimed, declaration as to nature 
of the property may be imlpicit and inevitaMe 
i’or example, a Court framing a scheme for man¬ 
agement of the trust property cannot properly 
do so without first determining what is or ia no^ 
the trust ptoi»rty to be administered; coi^ 
quently declaratory relief to that extent is impliot 
in such an enquiry. This is what has happened 
in the present case and we do not think that ^ 
learned Judge in the trial Court has intended to 
go any further. 

[ 24 ] We are of the opinion that the dMisi® 

of the learned Additional Civil Judge in tto 
Court below is correct, and we accordingly dis¬ 
miss the appeal with costs. ,. 

[25] The respondents have preferred ertw-o j 

tions against the order of the Coi^ 
granting costs against the defendanto- T « 
son upon which the learned ludge in 
Court refused to grant costs againat n® 
and 2 was that they had not entered any 
and had admitted the plaintiffs' 
regard to defendants 3 to 6 the learn , 
was of the opinion that in the cirou^ 
the case it will be fair to order that the ^ 
will bear their own costs. We hny® , ^ 

learned counsel for the cross-objectors ^ 
are of the opinion that the view -^ 1 ^, 

Court below is not such as to warran 
ference by us. The cross-objections are 


without costs. 
N.S.D. 


Appeal and 
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action arising under old Oudh Rent Act—Period 
of limitation applicable. 

No one has a vested interest in the proceduml law. 
The law of limitation applicable to any particular suit 
or proceeding is the law wb'ch is in force on the day 
on which such suit or proceed'ng is instituted not¬ 
withstanding that the cause of action may have arisen 
before such Act came into force. [Para 3] 

Where a suit is brought under S. 227 of U. P. 
Tenancy Act for recovery of arrears of revenue, the 
suit will be governed by the spec fic period of limita¬ 
tion provided for such suit by that Act. it is not open 
to the plaintiff to avail himself of the period of limita¬ 
tion provided by the old Oudh Rent Act even if the 
cause of action has arisen under the old Oudh Kent 
Act- [Para 8] 

Annotation:-(’42-Com.) Lim. Act, Preamble, Note 15. 

(bjlnterpretation of Statutes—Retrospective effect. 

Even an eractmeat relating to procedure will not 
operate retrospectively so as to destroy vested rights, 
whether substantive or remedial. [para 7] 

Annotation -(’42.Coin.) Lim. Act, Preamble, N. 15. 

(c) U. P. Stay of Proceedings (Revenue Courts) 
Act (4 of 1937), S. 3—Applicability—Suit under 
S. 108 (18), Oudh Rent Act. 

A suit under S. 108 (18). Oudh Rent Act, does not 
belong to any of the classes spec lied in the Schedule 
of the U. P. Stay of Proceedings (Revenue Courts) Act 
and in such a suit the plaintifi cannot rely on the pro¬ 
visions of that Act. (Piini 9] 

Cases referred:— 


1. ('21) 45 Bom. 365: 8 A. I. R. 1921 Bom. 40: 59 
I. C. 790, Gopal DasGanpat Das v. I'libhowati. 

2. (’28) 50 All. 865: 15 A. i. R. 1928 All. 708: 110 
I. C. 719, Ba'jnath v. Dulari Hajjam. 

3. (’29) 56 Cal, 1117: 17 A. I, R. 1930 Cal. 34: 122 
I. C. 201, Mahomed Saleh v. Chandra Kumar. 

4. (’40) 67 I. A. 251: 27 A. I. R. 1940 P. C. 116: 
I.L.R. (1940) Kar P. C. 251: I. L. R. (1910) Lah. 493; 
189 I. C. 1 (P. C.), Masjid Shahid Ganj v. Shiromani 
Gurdwara Parbandhak Committee, Amritsar. 

5. i’13) 40 I. A, 74, 35 All. 227: 19 1. C, 291 (P. C.), 
Soni Bam v. Eanhaiya Lai. 

Akklar Hussain and S. .1/. 7?a/t—for Appellant. 
H. D. Sriviwfaua—for Respondent. 

Judgment —These two i-eut appeals aviso 
out of two suits brought by the plaintiff Mirza 
Mohammad Taqi Khan against Mohammad 
Shall for recovery of the arrears of revenue in 
respect of villages Jalalpur and Deopur in the 
district of Lucknow for the years 1344 to 1347 F. 


under 9. 227, U. P. Tenancy Act. The only ques- 
tion which arises for consideration in these ap. 
peals is whether the claim in respect of the 
arrears for 1944F. was within time on the date 
of the suits. Both the Courts below have found 
against the plaintiff, hence these appeals. 

(2] The two suits were instituted on 24 .G. 1940 , 
It is not disputed that the arreais claimed weie 
due. The only question is whether the suits for 
their recovery were or were not barred by the 
law of limitation. Section 143 . Land Revenue 
Act, provides that the revenue for any village 
shall be paid in such instalments to such persons 
and at such times and places os may be pre- 
scribed by rules made under S. 234 , and any 
sum not BO paid becomes an arrear of revenue 


and the persons rcsjxmsible for it, whether ns 
cosharers or as lambardars, become defaulters. 
It w’ns admitted that the revenue for these 
villages was payable in respect of Khnrif on 
15-1M9.3G, and for Rabi on 1-,5.1937 As already 
stated, the suits were hroiighi under S 227, 
U. P. Tenancy Act. According to entry No. 
12 of the Fourth Schedule of the U. P. Tenancy 
Act, a suit liy a muafidar or a.^signee of rcveniui 
for arrears of revenue due to him as such can 
he brought within three yiars from the time 
when the arrears hccome due. Tims the claim 
for arrears due for the Kharif season of 1314P 
became barred on lC.ll-l‘J30. and that for the 
Rabi season on 2-5-19:47. 

[ 3 ] It was contended, liowever, that the cause 
of action having arisen under the Oudh Rent 
Act, even though the suits were brought under 
the U. P. Tenancy Act, the i^eriod of limitation 
governing the suits should bo that which was 
available to a ])lainiitf claiming arrears of re. 
venue under the old Act. Section 132. Oudh Rent 
•Act, jirovidc-s that a suit for tho recovery of an 
arrear of rent.... ^hall, except in the case 
mentioned in S. K, be instituted within three 
years from tho last day of the mouth of Jetli of 
the Fasli year in which the arrears fell due. Tho 
last day of Jetli of the year 1344F. corresponded 
to 23-6-19.37 and that being a holiday, tho suit 
instituted on tho next day, that is 24-6-1937, it 
was argued, would be within time. It is well set 
tied, however, tliat no one has a vested interest 
in the procedural law: see 45 Horn. 3G5‘ at 
p 375, 50 ALL. 866* and 56 Cal. 1117.^ It has 
been held in numerous cases that tho law of 
limitation applicable to any particular suit or 
proceeding is the law which is in force on the 
day on wliich such suit or proceeding is insti¬ 
tuted notwithstanding that the cause of action 
may have arisen before such Act came into 
force. We will, however, content ourselves with' 
referring only to two cases: G71. A. 251* and 40 
I- A. 74 ® at p. 81 , Chitaley and Annaji Kao in 
their Limitation Act, vol. 3, at p. 136 have dis- 
cussed tiio questions which might arise where a 
imrticular provision relating to tho law of limi. 
tation is roi)eaIed by another Act. According to 
them the following positions may arise: 

(1) "Where at the time of the new Act, a suit is Iwii- 
cd accoidmg to Ihc repealed Act; 

(i) ^^bere the suit is W-lh a time according to tho 
old Act, but the new Act prescribed a shorter term ot 
hmituton tlwn the foroicr Act; 

(3) n here the 8uit is with n time according to tho 
old Act but barred according to the new Act and a 

coming into operation and 
j4) Wherotbesuftis within time aecordmg to the 
old Act but burred by the new Act, and the new Act 
cornea into force at once." 

They refer to tho provisions of the General 
Clauses Act under which wliero an Act is rej^eal. 
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cd, unless a ditl’oront; iowntion api)ears, the m- 
ix)al shall not affect any right, privilege, obliga- 
tion or liability acquired, accrued, or incurred 
under any ennctineut so repealed; or remedy in 
vosicet of any such right, privilege, obligation 
as aforesaid. 

til The reference in the work ju.st mentioned 
is to the General Clause.^ Act lo fxl of 1897, but 
ilie provisions of the U. P. General Clauses Act do 
not differ materially from the Central Act in 
this respect. 

[ 5 ] It was ix)inted out that in the first case 
the right of action which is barred by limitation, 
at the time wheivthe new Act comes into force can- 
not be revived by the change in the law subse¬ 
quently. In the second case, the general rule stated 
above with regard to the law of limitation ap¬ 
plies, namel.N', the new Act applies to the proceeding 
notwithstanding that the loriod of limitation is 
shortened by the new Act. The learned Authors 
proceed to observe; 

“The reason is, as has been seen already, that no one 
has got a vested right in a period of limitation which 
IS but a rule of piotcdure. When, therefore, at the time 
the new Act comes into force thoi'e is time even ac¬ 
cording to the new Act within which tho suit can be 
instituted, the new Act will apply." 

[6] In the third case the fact that the Legis- 
latiire has itostponed the operation of the new 
Act shows that it has provided for all possible 
hardships and consequently tho rule is that the 
new Act apjilies from the date of its taking 
effect. 

l7] In the fourth case the result of applying 
the new Act would be to destroy the right to 
sue which was vested in the plaintiff on the 
date the new Act came into force. But even an 
onactmont relating to procedure will not oi^rate 
retrospectively so as to destroy vested rights, 
whether siiUstantivo or remedial. It follows 
therefore that a suit in such cases can be filed 
within the time fixed by the old Act. 

[S] It will be noted, however, that in the 
caso before us tho plaintiff brought the suit 
under the U. P. Tenancy Act and not under 
the Oudh Kent Act. Having done so, it is not 
open to him to avail himself of the period of 
limitation provided by the Oiidh Rent Act, when 
there is a sixjcific period provided for such a 
^uit by the new Act. It will further be noticed 
that the U. P. Tenancy Act was passed by the 
L. P. Legislative Assembly on 24 - 4 . 1939 , and by 
the U. P. Legislative Council on 16 - 9 . 1939 , with 
certain amendments which were agreed to by the 
U. P. Legislative Assembly on 3rd and 4 th October 
1939. The Act received the assent of the Gover- 
nor of tlie United Provinces on 6 - 12 . 1939 , and 
was published in the U. P. Government Gazette 
on 16-12-1939. Section 1 (3) of the Act provides 
that it shall come into force on such date as the 


Provincial Government may, by notification in 
the official Gazette, appoint in this behalf. The 
date fixed for the coming of the Act into force 
was 1-1-1940. Thus, it will be seen that it did 
not come into force at once, and the present 
case is one falling under the third head referred 
to above. We are, therefore, clear that the deci. 
sion of the Courts below on the question of limi. 
tation cannot be successfuUychaUenged. 

[9] Another argument addressed by Chaudhry 
Akhtar Husain on behalf of the appellant was 
that his client should get the benefitof Act 4 livl 
of 1937. U. P. Stay of Proceedings (Revenue 
Courts) Act. Under S. 3 of the said Act in com- 
puting the period of limitation for any suit or 
application of the classes specified in the sche¬ 
dule appended to the Act, instituted or presented 
after the expiry of that Act, which might have 
otherwise been instituted or presented during the 
period that Act remains in force, the period 
during which the Act remains in force shall be 
excluded. If the suit had been brought under 
the Oudh Rent Act it would have been one un¬ 
der s. 108 ( 18 ), a suit by muafidars of assignea 
of revenue for arreai“s of mvenue. Such a suit 
does not belong to any of the classes specified 
in the schedule of that Act. No reliance, there- 
fore, can be placed by the appellant upon the 
provision of that Act. The result, therefore, is 
that the appeals fail and are dismissed with costs. 

D.S. Appeals dismissed. 


A. I. B. (3S) 1918 Oudh 38 [0. N. 16.] 


Kidwai J. 

Krishm Miirari a?td oi/iers — 

— Appellants v. Snraj Bali — Plaintiff-^ 
Bespondent. _ 

Second Rent Appeal No. 93 of 1943, 

24-1-1947, from order of Civil Judge, PrataDgMOi i 
21-8-1943. 

U. P. Tenancy Act (17 [XVII] of 1939), S. 272- 
Remand by Civil Judge—Appeal. 

Under the Tenancy Act no appeal 

order of remand passed under 0. 41, R- 23 « u 

S. 151, Civil P. C . by tbe District Judgeor CivU JOJK 

in appeal: 32 A. I. B. 1945 Oudh 68; SI A. I. »• 

Oudh 130 and 32 A. 1. B. 1945 Oudh 183, Bel 

[Paras 4. 


•es referred:— . jum- 

1) 1914 O.W.N. 189: 32 A. I. R-1945 OndhW 

mck. 51 : 215 I.C. 171, Mathura Singh v. 

■ 


i) 1945 0. W. N. 85:32 A. I. R- 1946 0“^ 

. C. 16, Deputy Commr.Bae Bareli v- AU 

i) 1944 0. W. N. 50:31 A. I R. 

uck. 45:215 I. C, 295, Hafi Saran Das v. R 

?.94‘4tw®f'^90:3-2A.LE.lM5O.ahm 

sh Singh v. Kateshar Singh. 

rwssatn, Baldeo Sahai and S. N. Srivas 

pellants. 

P. Misra— for Respondent. 
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Judgment.— There has been a very lengthy 
litigation between the parties into the details of 
which it is not now necessary to enter. The 
suit out of which the present appeal arises was 
instituted in the revenue Court under S. 183, 
U. P. Tenancy Act, on the allegation that the 
plaintiff (respondent) is a statutory tenant of 
the plot in suit and the defendants had un- 
lawfully dispossessed him from it. The learned 
Revenue Officer found that the plaintiff's allega. 
tions were not established and on 30-9-1942, 
he dismissed the suit. The plaintiff filed an ap- 
pealin the Court of the Commissioner, Fyzabad 
Division, on 14-11-1942. It is conceded that 27 
days had been spent in obtaining a copy of the 
judgment from which the appeal was filed and 
that, consequently, the appeal would have been 
in time had it been filed in the District Judge’s 
Court in the first instance. 

[2] In the Court of the Commissioner it was 
objected that the appeal lay to the District Judge. 
After bearing arguments on this point, the Com- 
missioner, on Ist February 1943 ordered 
the memorandum of appeal to be return- 
ed for presentation to the proper Court. The 
plaintiff did not take back the memorandum 
till 24-2-1943, and be filed it in the District 
Judge’s Court the next day. The memoandum 
of appeal was not accompanied by any appli¬ 
cation for extension of time under S. 5, Limita¬ 
tion Act but on 4-8-1943, after the appeal 
hod been fixed for hearing on two dates, an ob¬ 
jection was taken that it was barred by time 
and then an application under S. 5, Limitation 
Act, accompanied by an affidavit, was filed. The 
proceedings disclose that the learned Civil Judge 
heard arguments on the question of limitation 
and thereafter adjourned the case to 9th August 
for “reply on limitation”. On 9lh August 
it is noted “Heard arguments. Judgment 
reserved”. The judgment was delivered on 
21-8-19-13, and by it not only the question of 
limitation but the whole case was decided on 
the merits, The judgment of the trial Court 
was set aside and the case was remanded with 
directions to send particular issues to the civil 
Court for findings. It is this order which is 
challenged in apiieal. 

(8j A preliminary objection has been taken 
that no apical lies in view of the law laid down 
in the U. P. Tenancy Act as interpreted by this 
Court. I have heard the arguments of the learn¬ 
ed counsel for the parties, both on the prelimi¬ 
nary point and on the merits, and I have come 
to the conclusion that no matter what my opi- 
nion 03 to the merits of the appeal might be. the 
preliminary objection must be snstained. 

( 4 l The order which has been passed by the 
ileamed Civil Judge may be considered to be an 


order either under 0. 41 , Civil P.C. or under S 151, 
Civil P. C. In either view no appeal lies to thi3| 
Court. If the order is considered as one passed 
under 0.41, R. 23, Civil P. C., though it is 
difficult to see how the order in appeal can be 
so considered, then it is only under o. 43, R. 1 
(u). Civil P. C., that an api)eal lies. In 1044 0. 
\v. N. 189^ this Court has held that, under the 
Tenancy Act 0. 43, R. 1 (u), Civil P. C. only per- 
mits appeals from orders passed by an Assistant 
Collector of the first class or a Collector and not 
from orders passed by a District Judge or a 
Civil Judge. The learned counsel for the api)el- 
lant doubted the correctness of this decision but it 
isadecisionof a Bench of this Court and, iflniay 
say so with resi oct, I consider that It was rightly 
decided. Section 27l(2), U.P. Tenancy Act,permits 
an appeal from an order of the nature mentioned 
in the clause, passed hy an Assistant Collector 
of the first class or a Collector. The existence of 
a right of apj)eal from the kind of orders 
mentioned in this clause generally is clearly 
inconsistent with the provisions of the Act, and 
consequently, by reason of 8. 243 of the Act, 0. 
43, R. 1, Civil P. C, can only be applied to tho 
limited extent laid down in s. 271 (2). The leaim- 
cd counsel then urged that the last sentence of 
the penultimate paragraph of the judgment dis¬ 
tinguished that case from the present case because 
that sentence says; “We also think that the pre¬ 
sent order is not covered by the word, decree 
mentioned in S. 269.” It is urged that in the pre- 
sent case tho decision of the learned Civil Judge 
amounts to a decree within the meaning of S. 2, 
(2), Civil P. C., and that, therefore, an appeal 
docs lie from it under S. 209, Civil P. C. 

[ 5 ] The sentence qiiolcd from the judgment 
cannot bo detached from the context. It only 
gives an additional reason for the decision as ie 
made clear by the use of the word, “also” and 
it should not be taken to mean that if an order 
of remand amounts to a decree an appeal should 
lie from it. Immediately before that ^ntence the 
learned Judges had distinctly said; The enact¬ 
ment thus draws a distinction between decrees 
and orders which are mentioned in Ss. 104,144 or 
0. 43 , R. 1. Civil P. C.” This signifies that, al- 
though a decision way technically come within 
the definition of decree contained in S. 2, cl. (2), 
Civil P. C., if it is of the nature mentioned in 
s. 47 , S. 104, s. 144, Or 0. 43, R. 1 , Civil. P. C., 
it must be treated as an order and not as a 
decree for the pHri)oses of an appeal under the 
U. P. Tenancy Act. 

[g] In 1945 0. W. N. 15," with regard to a de¬ 
cision under S. 47, exactly the same argument, os 
has been advanced in this case, was advanced for 
the appellant and it was repelled by the learned 
Chief Judge, who said (at page 86): 
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"It is argued on lithaliot theap|>ellautthat the appol* 
liito order pa^-^cd bv tiio District Judge must be taken 
to be a decree wiliiin the meaning of S. 2 (2) Civil P. C. 
as it was an order on the mr-rits and involved the deter- 
minat on of the (jiie^’On under S. IT. Sect'on 272 clear¬ 
ly forbids fin appeal aga iut any order passed in appeal 
iind-'r S. 271, while S. 209 pfiinils an appeal against an 
appellate deciee of the District Judge. I am of op'nion 
that the U. I*. Icnaiicy Act is self-contamed in the 
matter of appeals and draws n d st netion between de¬ 
crees and order.s.” 

(7i Iiiflcccl. it tlie contention of ilic apiiellauts’ 
learned counsel were ncceptod every order of re- 
niand under o. 41. R. 23. Civil. V. C. would 
be a “decree’’ because it is only when the deci- 
Sion of the trial Court is reversed on apijoal that 
a remand takes place and the reversal can only 
lie if the appellate Court decides the question on 
the merits, i. e., gives an adjudication on one or 
more of the matters in controversy in the suit 
Tins iio.sition is obviously untenable. 

(d) Coming now to a consideration of the right 
of appeal on the assumption that the order of 
remand is one under s. I5l, Civil P. C , it is tho 
decided vieu- of tl.ia Coiut llmt no apiieal lies 
iioni such an Older, It is only necessary to refer 
to (locisions in lou 0 ,W.N. 60 ^ and 1944 0.W.N 390 ^ 

^th of whicli are decisions by Divisional Benches 
Here again the learned counsel for the appellant 
sought to draw a distinction between an order of 
remand pure and simple and an order of remand 
winch decides some point raised. He contends 
that tho latter amounts to a decree. For the rea 

sons which I have given above, I cannot accept 
this contention. ^ 

[91 The result is that the preliminary objection 
pi e\ ails and he appeal must be. and is hereby, 

(lismusscd witli costs. ^ 

Appeal dismissed. 

A. I.R. (35)1948 Oudh 40 [C. N. 17.] 

Kidwai J. 

Mi. Chandra Knar and another—Appel 

hnt. V. R. B Bishn, Sarup-Respondent 

Mito. Appeal Xo. 36 of mo. Decided on 14.2-1947 
ngainst decree of Dist. Judge. Hanloi. D/- 15 I 2 -I 942 ’ 

S [XXV)ofl934), 

P. C.iim).^ ot- Order under S. 151, Civil 

E'lCiiiubercd Estates Act proceed- 

appeal n-^ nstany decree or order. These terms are wid« 

enough to include an order under S. 151 GviJ P C 

1 lofC^* ur \ ‘***''*’'=^ ‘’“C apipciM, Vi - 

205 r c I9i30udh. 214: cants as well as of the creditor and ^ 

1 . L. 45b, Mt. Rnjh.unwarv. Gaya Prasad. * 1 --'Jofl^ 

^■ If 7i.'nin-for Appellants. 

N. lioi/—for Bespondent. 

Judgment-Gaya Singli and Eajeiidraial 
bingli applied on 27-10-1930 under s, 4 of the 
Eneiimbcrod Estates Act to the Snb-dirisional 


i.i.a 

Officer. Hardoi. The application was in doe 
course transferred to the Special Judge and 
Grade, Ilardoi. There were only two oppoaite 
parties, the present respondent and one Mt. 
Chandra Kuar, wife of Thakur Gaya Singh 
applicant. On 4-3-1937, a compromise was arriy- 
ed at between the applicants and the oeditoi 
Rai Bahadur Babu Bishun Samp by which 
it was agreed that a decree for Rs. 11^00 in 
all be passed in favour of Baba Bishan Sarup 
in accoidauce with the terms of the compromise. 
The Court passed a decree in terms of the com. 
promise and discharged Mt. Chardra Knar from 
the array of parties. It appears that although no 
proceedings under Ss. 11 and 14, Encumbered 
Estates Act had been taken up till then' nor 
Imd any property of the applicants been pub¬ 
lished in the Gazette, the SpecialJudge forwwled 
the decree to the Sub-divisional Officer and also 
entered in the rnhlcar some property as being 
liable to attachment, sale and mortgage in eatis- 
faction of the debts of the landlords applicants. 
Tliercafter Babu Bishun Sarup applied under 
S. 151, Civil P. C. and S. 19 , Encumbered Estates 
Act, to tho Special Judge pointing oat the defects 
that had occurred and praying either that the 
decree passed under S. ll on the basis of the 
mortgage should be set aside or that it shonld be 
declared by the Court what property is 
attachment, sale or mortgage in satisfaction w 

the debts of the landlords applicants. The leamw 

Special Judge held that he had no power to 
entertain this application and he according Y 
dismissed it although he thought that 
of justice required him to interfere. He 
ed that the Liquidation Officer might ordef 
creditor to move the Special Judge for clarinca- 
tion and for determination of every 
tioned in s. 19. It appears that Mr. Bishan 
appealed to the District Judge of 
that he also made a second application no 
S. 151, Civil p. c. to the Special Judge p»^ 
that the rubkar sent to the Liquidation 
showing some property as being liable to atta^ 
nient and sale bo amended. On 16-9-1^ . 

learned Munsif granted this application ^ 
amended the rubkar as prayed. Surpnsfflav 
the landlords applicants went up in appS" 
the District Judge from this order. ^ 
[2] The learned District Judge heard boto ^ 
appeals together and by two orders of 
be allowed the appeal of the landlords 
cants as well as of the creditor and re 
ed the whole proceedings to the ^ 

to take proceedings under Ss. 9 and U 
Encumbered Estates Act and then ^ P^ 
decree in accordance with the terms of to® 


piomise. 


[3] Tiie landlords-applicaiits have now 
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up in appeal to this Court. Gaya Singh died 
during the pendency of the appeal and bis widow 
Mt. Chandra Kuar has been brought on the 
record os one of his heirs, the other heir, Ba- 
jendrapal Singh, son of the deceased being alrea¬ 
dy on the record as appellant 2 . In appeal it 
is contended that the order of the learned Special 
Judge having been passed under S. 151, Civil P. C. 
it was not open to appeal and the lower appellate 
Court had no jurisdiction to entertain an appeal 
under S,45 ( 2 ), Encumbered Estates Act. The 
argument was that an order under S. 151, Civil 
P. C. is an order not under the provisions of the 
Encumbered Estates Act, but one under the 
provisions of the Code of Civil Procedure and the 
right of appeal is, therefore, governed by that 
Code The learned counsel for the appellants 
relied upon 1943 'O. w.n. 83* for this proposi¬ 
tion. That case, however, stands on an entirely 
different footing. In that case an application was 
made for review of judgment and the applica¬ 
tion was disallowed. The party which had 
applied for review, thereupon, desired to appeal. 
It was held that since 0 . 47, Civil P. C. bad 
been applied to proceedings under the Encum¬ 
bered Estates, R. 7 of that Order was no less 
applicable than R. l; and therefore, it was only 
on the grounds mentioned in R. 7 that appeals 
could lie. There are some sentences used in the 
judgment which lend support to the argument 
of the appellants' learned counsel but they cannot 
be taken out of the context and made applicable 
to an entirely different set of facts. The prin¬ 
cipal ground for holding that R. 7 was applica¬ 
ble was that it was not Inconsistent with Encum¬ 
bered Estates Act. 

(4) An order under S. 161, Civil P C.,passed in 
proceedings under the Encumbered Estates Act, 
is no doubt an order passed under the Code of 
Civil Procedure but that is so only because, by 
reason of the provisions of the Encumbered 
Estates Act, the Code of Civil Procedure has 
been made applicable. It cannot, therefore, be 
said that such an order is not passed under the 
Encombored Estates Act also and is not appeal- 
able under the provisioifs of that Act. If that was 
BO, then hardly any order in the course of pro¬ 
ceedings under the Encumbered Estates Act 
would bo an order passed under that Act. At 
every stage there would be orders under the Code 
of Civil Procedure and, in that state of affaii-s 
it is hardly necessary to incorporate in the 
Encumbered Estates Act, provisions for appeal 
and revision except in so far os they determine 
the forum of appeal. The Encumbered Estates 
Act does not restrict the right of appeal to the 
cases mentioned in 8. 96 or any other section or 
Order of the Code of Civil Procedure. It lays 
down in 8. 46. its own scheme of appeals in much 


wider tenns than those contained in the Code of 
Civil Procedure. In so far as anything in the Code 
of Civil Procedure conflicts with that scheme it 
cannot have effect. In 1013 o. w. N. 83* it was 
held that there was nothing in R. 7 of o. 47 
which was inconsistent with the provisions of 
S. 45 and it was for that reason that that rule 
was made applicable to the cases of api)eals 
from an order rejecting an application for 
review. An order under S. 151, Civil P. C. is not 
appealable in civil cases because while S. 06. 
which provides for api'oals from decrees, and 
S. 101, which provides for api)eals from ordei-s, 
do not contain any provision for ai-ijeals from 
orders passed under s. 1.51, Civil P.C. A right of 
appeal being created by statute, it does not 
exist where it is not confen-ed by statute. In 
the case of the Encumbered Estates Act proceed- 
ings the scope of s. 46 (2) is very much wider 
and it allows an ap^wal against any decree or 
order. These terms are wide enough to include 
an order under S. 151, Civil P C., and no reason 
appears why they should be understood in a 
restricted sense. I have, therefore, come to the 
conclusion that an appeal did lie from the order 
of the Special Judge, 2nd Grade, to the District 
Judge and ho committed no error of law in 
entertaining that appeal. The remand was re¬ 
quired to do justice between the parties and 
there is nothing in conflict with any law in the 
District Judge having remanded the case. 

[6] I accordingly uphold his order and dismias 
this appeal with costs. The stay order dated 
20-7-1934, is vacated. 

D.H. Appeal dismissed. 


A. I. R (35) 1948 Oudh 41 [C. N. 18.] 

Kidwai J. 

Jlira Lal — Plaintiff — Applicant v. 
Chheda—Defendant-Opposite Party. 

Civil Revn. Appln. Ko. 83 of 1942, Decided on 21*10- 
1946. from order of Civil Judge 8in C. C. J., Bai-aicb, 
Dy- 3-8-1942. 

Provincial Small Cause Courts Act (1887), S. 17 
Proviso —Meaning of—Extension of time—Power 
ol Court. 

The proviso to S. 17, Cl. (1) means not only that tho 
application for leave to file a security bond should have 
been presented before but that the security itself should 
be fil' d at the same time as the application for setting 
aside the ex parte decree. [Para 2) 

Under the amended proviso the Court has no jurisdic* 
tiOD to grant any extension of time either for making 
the deposit or for filing the security: 195 I. G. 103(Oudli) 
Foil : Case law referred. [Para 2] 

Cases referred :— 

1 . 1'30) 5 Luck. 294:17 A.I.R. 1930 Oudh 1: 122 I. C. 
328, Narain v. Kundan. 

2 (’41) 1941 0. A. C. C. 151: 195 I. C. 103. Jagannath 
Prusbad v. Sukbdeo Prasad. 

3 . ('43} 1043 0 A. 321: 81 A. I.R. 1044 Oudh 104: 211 
I. C. 97, Roshan Lal v. Brij La) Atnba Lal. 
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4, ('37) 1937 0. w. N. 5;!: 24 A, I. R. 1937 Oadh 20S 

IGG I. C, 137, Din Mahomaclv. Dar’i^rt Lai. 

5. .’36f 1930 0. \V.-N. 23 A. I. R, 1936 Oudb 407: 

12 Luck. 237: 1611. C. 470, Malnibir v. Shc-oSaran. 

B. K. Dhaon—iot Applicant, 

S. .V, rojt.vit/—for Opposite Fuify. 

Order.— Hiri Lai. tho appliaint, liiouglit a 
^uit against Chhecla, defendant opposite-paity, 
for recovery of Es. 80 on the basis of a parole 
debt. On 15-10-1941 tho suit \\a9 decreed ex 
parte Chheda applied on 30-10.1911 for sett- 
iug aside the ex parte decree. On the same day 
he ajiplied for permission to 61e a security bond. 
The permission was granted to him but it can¬ 
not be said with certainty whether the Court's 
order was passed on 30.10-1941 or on the next 
day. The point, however, is immaterial in view 
of wliat followed. Chheda was iiermittcd to filo a 
bond within a week but he got extensions from 
time to time and eventually 6Ied a bond on 
24-11-1941, which wasmoio than 30 days after the 
order of the Court decreeing the suit After the 
filing of the bond notice was issued to Hira Lai 
but he contended that the provisions of s. 17, Small 
Cause Courts Act, had not been complied with 
inasmuch os leave for filing the security bond 
liad not been obtained prior to the making of 
the application for setting aside tho ex parte de¬ 
cree. The trial Court found that the application 
was made on the same day as the application for 
setting aside the e.r parte decree and that permis¬ 
sion might well have been granted at the same 
time. It therefore held that the application for 
setting aside the ex pa/(c decree had been validly 
presented. It accordingly set aside the ex parte 
decree and proceeded to try the suit de novo and 
dismissed it. Hira Lai has come up in revision 
and the only point taken by the learned counsel 
is that the trial Court had no jurisdiction to set 
aside the ex parte decree since the application for 
setting it aside was not validly presented. 

[ 2 ] The proviso to S. 17, cl. (l), Provincial Small 
Cause Courts Act stipulates that the application for 
setting aside an cx pa r/c decree should be accom¬ 
panied either by a deposit of the decretal amount 
in Court or by such security as the Court may 
by previous order iiave directed. This really 
means not only that the application for leave to 
file a security bond should have been presented 
before but that the security itself should be filed 
'at the same time as the application for setting 
,aside the ex parte decree. Before the amendment 
of S. 17 in 1935 there was a difference of opinion 
between various Courts. The view that was 
accepted by this Comt; {vide 5 Luck. 294 ^) was 
that it was sufficient compliance with the 
proviso if the security was given within limita- 
tion. This was also the view held by the Madras 
High Court This Court has had occasion to con¬ 
sider the effect of the amendment in several cases 


after 1935. It is not necessaiy to refer to them all 
liecause the law is very clearly enunciated in 
1941 0. A. C. c. 151.* It was there held: 

“Whatever doubt may have existed befote the intro¬ 
duction of the amended proviso to S. 17 (1), Provincial 
Small Cause Courts Act, as regards the power of the 
Court to extend the time for depositing the money or 
the furnishing of the security it seems to me to be quite 
c-iear that the mandatory nature of the amended proviso 
lcave.s no room for doubt that the Court has no jnrisdic* 
tiou to grant any extension of time either for making 
the deposit or for the filing of the security.” 

The same view has been adopted in 1943 o. A. 
321* by the same learned Judge. Counsel for the 
opposite party wished to rely upon 1937 0. 
w. N. 53* and 1936 0. w. N. 688.* In those cases 
lioweN'er security bonds were actually filed though 
it was subsequently found that owing to some 
mistake the security furnished was not sufficient 
to cover the decretal amount. The Court, there¬ 
fore, allowed the applicant time to make good the 
deficiency. This case does not in any way 
militate against tho principle enunciated in the 
case to which I have refen*ed because in those 
cases there had been substantial compliance 
with the provisions of the proviso to S. 17 cl. (l) 
inasmuch as the security had been given for 
the pei'forniauco of the decree of the Court. Both 
these cases were considered in the case in 1^10* 
A. c. c. 151* and it was held that the language 
of the amended proviso now left no room for 
doubt that the Court had no power to extend time. 
That being the position the trial Court acted 
without jurisdiction insetting aside the 
decree on an application which must have been 
deemed to have been filed beyond limitation. 1 
therefore set aside the order of the trial Coort^tt* 
ing aside its own previous ex prate decree. Irom 

this it follows that the new decree, which has b^n 

passed dismissing the suit, must also be set aside 
and the previous decree decreeing the wiu 
be restored. The applicant will get hia costs of 
both the Courts. 

N.S.D. Order set 


A. I, R. (35) 1918 Oudh 12 [C. N. WJ 

Misra J. 

MiislUaq Ahmad Khan and another—^’ 
endants~AppeUa7its v. Mt. Koor Zofira 
am — Plaintiff—Opposite Party. 

Civil Revn. Appln. No. 60 of ^ 942 . D^dedon 
947, from order of Temporary Civil and wsfli 
iidge, Lucknow, D/* 24-3-1942. 

Civil P. C. (1908). S. 151 -Another remedy ope 
-Availability of relief under S. 151. 

Ordinarily, if a party has another to 

le party does not adopt it or n^l^nW jj 
orsue it, relief under the Courts mberen 
ot granted- in the absence of S *0 

rcumstances : 29 A- L K. 1942 1986 

I. E. 194S Ondh 136, Sel on- « A. i. «• 
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Oudh 495; 19 A. 1. R, 1932 Oudh 220 anil 29 A. I. R. 
1942 Oudh 189, Disliug. [Para 3] 

(Held there were no exceptional circimistanco? in 
the case.) 

But where the other remedy for the same reUof hag 
in fact been availed by the party S. 151 can no 
longer bo invoked. . [Para 8] 

Annotation(44*Com.) C. P. C., S. 151, Kote 4 Pt. 
23. 

Cases refarcd:— 

1. (’25) 12 A. I. R. 1925 Oudh 495 : 86 I. C. 356. Mt. 
Mahadei v. Tirbeni. 

2. (’32) 9 0. W. N. 430 : 19 A. I. R. 1932 Oudh 220 : 
1381. C. 149, Jagtnohan Tewari v. Mahadeo Prasad. 

3. (’41) 1941 0. W. N. 1239 ; 29 A. I. R. 1942 Oudh 
189 :17 Luck. 297 : 197 1. C. 471, Tajammul Husain 
Khan v. Amiruddin. 

4. (’42) 17 Luck. 673 : 29 A. I, R. 1942 Oudh 343 : 
200 I. C. 101, Chandra tShekhar v. Shankar. 

5. (’48) 30 A. I, R. 1943 Oudh 136 ; 205 I. C. 269, 
Bitendra Bikram Singh v. Bajrang Bahadur Singh. 

Vllah Beg^iot Appellants. 

Strnj Huiain—for Opposite Party. 

Order. — This is a rovision undei s. 115, 
CiyilP. C. It is directed against an order [mssed 
by the learned Temi)orary Civil and Sessions 
Judge, Lucknow, under s. 151, Civil P. C. The 
effect of that order was to set aside the decree 
passed by him in favour of the defendants, 
applicants under 0. 17, R.Sand to restore the 
suit of the plaintiff.opposito party Mt. Kur 
Zohra Begam. 

[2l The suit was for possession of a plot of 
land situate on Jopling Road by the defendants 
on a variety of grounds. There were a number 
of hearings at which the plaintiff's witnesses 
were examined and her case was closed. The 
Oral evidence of defendants’ witnesses was com¬ 
menced on 16-2-1942. The statement of the 
second defence witness could not be completed 
V l)ecauso the plaintiff’s counsel had to attend 
to some professional work in this Court. Tlio 
case was accordingly adjourned to 17th February 
but on that date also the plaintiff’s counsel 
was absent. The Court waited till 12 noon, and 
eventually the witness was discharged. The 
third witness also could not be cross-examined 
on account of the absence of the plaintiff’s 
counsel. The defence was then closed nod the 
case was argued. The judgment was pronounce- 
cd on the same date and the plaintiff’s suit 
was dismissed, special costs being awarded 
against her under s. 35A, Civil P. C. Subsequent- 
ly on the same date Nur Zohra Begam applied 
under S. 161, Civil P. C., for restoration of the 
case. She alleged that on 17th February a 
request had been made to the Court to take 
up the cose 15 minutes later and that the re- 
fusal on its part to postpone the cross-examina- 
tion of the two witnesses was unjustified. The 
plaintiff also preferred an appeal against the 
decision of the Temporar>’ Civil and Sessions 


Judge. That api)eal was pressed and wns dis- 
missed, but before it could bo decided the trial 
Court sot aside its judgment of 17-2-1942 
and, as stated aliove, restored the suit to its 
original number and i>ermitted the plaintiff to 
cross-examine the last two witnesses. 

(.3] Ordinarily if a party has another remedy 
open and it does not adojit it or negligently 
fails to pursue it relief under Court's inberont 
powers is not granted in the absence of ex- 
eeptional or i)eculiar circumstances. The defen¬ 
dants, however, took np a somewhat untenable 
position. It was contended by their learned 
counsel that where another remedy is available 
the rule that S. 151 should not be applied is 
absolute. The lower Court refused to accept 
the proposition whicli was thus propounded as 
correct. In this Court the same contention was 
mised and it was sought to be .supported by 
the decisions reported in A. I. r. 1925 Oudh 
495,^ 9 0. \\\ N. 430- and 1941 0. \V, N. 1239.* 

I have examined these cases aud find that they 
do not lay down the rule that the jurisdiction 
of a law Court to act under its inlicront jowers 
is lost if another remedy for the same relief 
can be pur-sued. On the other hand, in 17 Luck. 
673,* a Division Bench of this Court held that 
the availability of another remedy is not an 
inflexible bar and does not necessarily prevent 
a Court from granting reliefs under its inher¬ 
ent powers, In A. I. R. 1913 Oudh 136® another 
Division Bench of this Court said that the view 
that S. 151 was intended to meet only cases for 
which no other provision was made in law has 
not been adopted in tliis Court. 

[4] The learned lower Court gave three rea- 
son.s for entertaining the application: (i) that 
the remedy by way of apjxjal would be costly, 
( 2 ) that the plaintiff would not get an opportunity 
to cross-examine witnesses in appeal and tlio 
case would have to bo aigiu^ as it stands on 
the record, and (3) that the cross-examination of 
witnesses was essential for testing the credibility 
of the last two defence witnesses. Obviously 
these reasons were considered to be exceptional 
enough to entitle the plaintiff to restoration. 
The allegation, namely, tliat tlio plaintiff made 
a request for 15 minutes’ postponement on 
17-2-1942 was not found to he correct. The 
lower Court was, however, over-horno by the 
apologetic attitude of the plaintiff's counsel. 

It said: 

“Tbe ptaintiCf'c counsel hxs come before us in ratlior 
a sad and almost repentent mood and has apologized for 
his obsenee on 17-2'1942. In reply to our question ho 
saystimt he hadinfact tbot day sentinformation to ua 
about bis absence—being busy in another Court- through 
thepairoknr ofthopIaintiC. But unfortunately thepairo- 
kar being deaf misunderstood him and did not deliver 
the message to us." 



41 Oadh 


Shpi Nath v. Nand Lal 


A. 1. R, 


fo] I6 Fceiiis to ine that the rights ac ^uired 
by the flefcndants imder the decreo of 17-2-1942, 
ought not (0 liavc bocn lightly interfered with 
meioly bo&iuj« the pkintilT’s imirokar did not 
deliver the me?<i;!ge to the Court. The learned 
Judge, however, observed: 

"But tlKn in i^ninting thU application I do not think 
that the (lefi’ndant-; would be very iniifli prejudiced 
because in the ordinary ciiciim>t'inci‘s the D. Wss. 
would not Imvo gone unoross-oxamined but for tho 
natm-aldi-nbilitie'jof tbe piiiiokar. Tlio couii'el has apo- 
logijcd for his mistako, or rattier for tho mistake of the 
paiiokar. Surely arguments help tho Court quite a lot to 
an'ive at dtidings. We must not forget moreover that 
justice must be adorned with grace just as it must be 
tempeied with mercy. The plaint'fl has not applied as 
a matter of right but depends only upon the grace of 
the Court using its inherent powers The juri^ict'on 
under S l-'il, Ciul P. C. is ever-fl 'wing and can never 
stop as the lir<t words in tho Section are, "Nothing in 

this Code.■’Alter all, not only must justice be 

given but tho parties Tiiu.-t feel that' justice has been 
given Tho parties must feel that they have been 
heard." 


[6] 1 6iid it Fdmewhat difticult to accept as 
true the story about the pairokar’a inistako or 
his deafness, There is no affidavit of the advo¬ 
cate concerned. Tho deaf pairokar was not pro¬ 
duced in Court to pub.st-mtiate the casewhicb.it 
may incidentally be noticed, was not even set up 
in the application under s. 15I, Civil P. C. But 
assuming tliat tho story is well founded, I am 
inclined to think tiiat unle.^s the (iurt had 
agreed to take up the case at the counsel’s con¬ 
venience, his ab.senco to come to Court till noon 
could not bo justified on any gi-ound. 

[7 1 Tiiero is, however, another and a more 
important reason why the plaintiff's applica¬ 
tion should have been rejected. It does not ap¬ 
pear to have been brought to tho notice of tho 
learned lower Court that an appeal against the 
decree of 17-2.1942 had already been preferred 
and was pending decision. It was pressed to 
conclusion subsequently and was dismissed. The 
plaintiff s plea, therefore, that the recourse to 
the otlier remedy namely that an appeal would 
1x5 unduly expensive was wholly unfounded. It 
would further seem that if Nur Zohra Begam 
had any legitimate ground for complaint she 
could have asked the appellate Court to re- 
mand the case for the cross-examination of the 
last two defence witnesses and for a fresh judg¬ 
ment. Such a course was apparently not con¬ 
sidered necessaiy. The learned temporary Civil 
and Sessions Judge w-as in the circumstances 
not justified in setting aside his decree and tak¬ 
ing up the case from the stage at which the 
plaintiff’s learned counsel had absented himself. 

[8] As to Court’s jurisdiction to exercise its 
inherent powers in exceptional cases w’here an¬ 
other remedy is open, there can scarcely be any 
doubt but where tlio otlier remedy for the same 


relief has in fact been availed by the parties! 
s. 151, Civil P.C. can no longer be invoked. There' 
was, in my opinion, material irregularity in the 
exercise of jurisdiction by the Court below. I, 
therefore, allow the revision and set aside the 
order, dated 24-3-1942. The defendants-appli- 
cants shall get their costs of this Court from the 
opposite-party. 

n.H. Revision allowed. 


A. I. R (3S) 1948 Oudh 44 [C. N. 20.] 

Kidwai J. 

Shi Nath Seth —Defendant—Applicant v. 
Nand Lal and others—Plaintiff and Defen¬ 
dant-Opposite Party. 

Civil R vn. Appln. No. 37 of 1942, Dec'ded on 24'1* 
19 47. from order of Uunsif, Rae-Bareli, D/*U* 1*1942. 

(a) Civil P, C. (1908), S. 115—Case decided -Order 
refusing to implead person under 0.1, R. 10—Civil 
P. C.(1908). 0.1, R 10. 

An Order refusing to imp’ead a person as a party 
under 0. 1, H. 10 is a case decided and may properly 
be challenged by an applicat'On under S. 115: 16 A. LB. 
1929 Oudh 148; 25 A.I.R. 1938 Oudh 10 aod 30 A.l.R. 
1943 0udb315.Re/. [Para 4] 

Annotation (’44*Coin.) C. P. C., S. 116, N. 6, Pt. 17, 

fb) Civil P. C. (1908). S. 115-Applicability- 
Irregular exercise of jurisdiction—Trial of case 
without impleading proper parries—Interference by 
High Court. 

It is true thatS. 115 applies to jurisdiction alone, 
the irregular exercise or non-exercise of it or the illegal 
assumption of it and that it is not directed against 
conclusions of law or fact in which the question of 
jursdiction is not involved. But the trial of a css® 
without impleading proper parties may amount to an 
irregular exercise of jurisdiction. Thus, if it is shown 
that the trial Court has not correctly appreciated the 
position in the case, the High Court may interfere w tb 
the order in revision:4 A.I. R 1917P.C. 71,13 A.L R. 
1926 P. C. 142 and 30 A. I. R. 1943 Oudh 816. Foil 

[Para 4] 

(’44 Com) C. P. C. 8. 115 N. 9 Pt. 3. and N. 12 Pt. 27 
(c) Civil P. C. (1908), O. 1, R. 10 —Addition of 
person as party necessary to avoid multiplicity of 
proceedings. 

A party should not be added so as to change the 
nature of the suit. But when no new question will be 
raised by the addition of a person as a party and on 
the other hand, the addition of the person is necessa^ 
to avoid a multiplicity of proceedings and to protect the 
rights of the defendant, he should be impleaded: 30 
A. 1. R. 1943 Oudh 318, Foil [Paras 6. 6 and 8J 
Annotation : (’44-Com.) C. P. C., 0. 1, B- “• 

Pts. 4 and 5 and N. 29, Pt. 1. 

Ca-’ies referred:— „ ,,o, ,,a 

1. (’29) 60. W. N. 118: 16 A. I.R. 19290adb. 148.116 

I. C. 58, Gopi Nath v, Mortaza AH. 

2. {‘37) 193’ 0. W. N. 1118: 25 A.L R. 0°®“ JJ- 
33 Luck, 625: 171 1. 0. 434, Sheo Prasad Lal v. Mt. 

Prakash Rani. ju at? 

3 (’43) 1943 0. W. N. 138: 30 A. I. R- 1943 Oudh 8I5 

209 I C. 308, Kadir Ahmad v. Abdul , 

4. «’17) 44 I. A. 261:4 A. I. R. 1917 P- 0- 71. 40^. 
793: 40 1. C. 650 (P. C.), Balkrishna Udayar v. Vasa 

N. 989: 13 A. I R. 1926 

Cal. 338: 531. A. 271: 991. C. 749 (P.C.), UmedMal v. 
Cband Mai. 
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5. P. Ai'osthi-for Applicant. 

B. B. Prasad—for Oppoaito Party (2/1 and 2/2.) 

Order.— One Tbakur instituted a su>t in the 
Court of the Munsif, Rae Bareli, againet Ajodbia, 
opposite party No. 3, for a sum of Rs. 48. The 
plaintiff ileged that grove no. 595 situated in 
village Para Kalan district Rae Bareli, belonged 
to him and that ho was in solo possession of 
it; that the defendant had purchased 24 Babul 
trees situnted in this grove from the plaintiff for 
RS 48 promising to pay the money when the 
trees were cut: that all the ti'ees bad been cut and 
removed and the price had not been paid. The 
defendant filed a written statement in which he 
denied the plaintiff’s ownership of the grove. He 
also denied that he had purchased any trees 
from the plaintiff. He pleaded that on 16-3- 
1941. be had purchased 4 Babul trees on plot NO. 
695 and 16 on plot No. 594 from the Taluqdor 
owner of the village, Lala Srinath Seth for RS. 
48: that plots Nos. 694 and 595 were in the pos¬ 
session of the Taluqdar and the plaintiff has no 
concern with them: and that the plaintiff is 
estopped from asserting that Lala Srinath is the 
owner in possession of plots Nos. 594 and 595. 
With bis written statement the defendant filed 
a leceipt for Es. 48 purporting to have been 
execute by the ziladar of the Taluqdar. 

[2] On ITth November issues were framed 
by the learned Munsif, the first of those issues 
being as follows: 

"Ifl the plaiatifi tenant giovc-holder of the plot in 
suit?” 

(9l On 6-1-1942, Lala Srinath applied stat¬ 
ing that he had sold the trees, through his servant, 
to Ajodhia and consequently it was necessary, 
for a final decision of the dispute, that he should 
be impleaded as a defendant. The learned Munsif 
has rejected this application and the Taluqdar 
has come up to this Court in revision. Thakur is 
dead and the opposite parties 1 and 2 are his 
sons and heirs. 

(4) An objection is taken that no revision lies. 
It has, however, been repeatedly held that an 
■Order refusing to implead a person as a party 
under 0.1, R. 10, Civil, P.C. is a case decided and 
may properly be challenged by an application 
^under 8.115, Civil P. C.: vide 6 0. w. N. 118,^ 
1937 0. W. N. 1118* and 1943 0. W N. 138.® It 
was next contended that even if a revision lies 
the order in the present case was passed by a 
Court having jurisdiction to pass it and there 
has been no irregularity in the exercise of jurisdic- 
^ tion. It is true that it is settled by several deci¬ 
sions that 8.116 

"applies to jurUdiotioo alone, the irregular cxeroise or 
Doa-exercise of it or the illegal aaBumption of it. It is not 
directed against concluaiona of law or fact in which the 
qosBtion of jurisdiotion is not involved: (vids 44 1. A. 
2614 at 267.) 


It must, however, bo remembered that it has 
also been laid down that the trial of a case without 
impleading proper parties may amount to an 
irregular exercise of jurisdiction: vide 0 0. W. N. 
989^ and 1943 0. W. N. 138® at p. 139. Thus, if it 
is shown that the trial Court has not correctlyi 
appieciated the position in the case this Court 
may interfere with the order in revision. 

(5l The lower Court bos quite rightly said 
that it is a settled rule of law that a party should 
not be added so as to change the nature of the 
suit. If the addition of the applicant as a party 
would change the nature of the suit, ho cannot 
be impleaded. It is contended that the addition 
of the applicant would, as held by tiic trial Court, 
result in changing a suit for recovery of tho 
purchase money into a suit to determine title. 
This contention ignores the fact that in the suit 
as it is at present framed the question of the title 
of the plaintiff as a grove-holder (which is the 
only title he claims - vuh the proceedings of 17- 
11-1941), has already arisen and issue 1 has been 
si)ecially framed to try this. Moreover the ques¬ 
tion whether the trees are on plot no. 694 or 695 
has also been raised and the Court has appinted 
a commissioner to determine this. Thus noj 
new question will be raised by the addition of thel 
aiiplicant as a ^mity. 

[6J On tho other hand, the addition of the 
appHcant is necessary to avoid multiplicity of 
proceedings and to protect tho rights of the present 
defendant who claims that he has already paid 
the full price to the rightful owner. If the appli¬ 
cant is not added as a party and tho suit suc¬ 
ceeds, tho defendant wiU have to pay the price 
to the plaintiff and it will be only by a separate 
suit that he will be able to recover the money he 
has already paid to the applicant. In that suit he 
will have to prove independently that the trees 
in fact belonged to Thakur and the decision in 
the present suit will be of no value for proving 
this fact. This may result in grave injustice to 
Ajodhia and it is really in his interests and in 
o^er to avoid multiplicity of proceedings that 
the applicant should be impleaded. 

[7J It is difficult to see what advantage tho 
applicant himself will derive by being brought on 
the record as a defendant. He has already, accord* 
iug to his COSO, received the price and it is im¬ 
material to him whether the plaintiff gets a 
decree against Ajodhia or not. He will not be 
bound by that decree and should as easily de¬ 
fend bis title, if and when Ajodhia brought a suit 
against him. He however, not only apphed to 
the trial Oourt to be impleaded but has also 
come up in revision. 

lei In view of what I have stated above it is 
necessary in order to avoid multiplicity of pro¬ 
ceedings on the reasoning of 1943 o. W. N. I38®i 
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at WO which is, umtatis iiiutanflis directly ap. 
plicablc to the present case, that the applicant 
should be impleaded. 

(Oj I accordingly allow tlie application witli 
costs and direct that Lain Srinath Seth be im¬ 
pleaded as defendant xo, 2 in the suit and the 
trial Comb should proceed todisiiose of the case 
according to law after impleading him. 

y.H. Application allowed. 


A. I. R. (35) 1948 Oudh 46 [C. .V. n.j 

Madeley J. 

Khuda Bux—Defendant—Appellant v. 
Bafati and another — Respondents. 

Second Appeal No. 428 of 1941, Decided on 11-9- 
1947, from the order of Civil Judge, SuUnnpur, 
D/- 20-10-1941, 

U. P. Tenancy Act (17 [XVII] of 1939), Ss. 183 
and 290 and Sch. 4, Group B—Suit for declaration 
—Jurisdiction—Civil and revenue Courts. 

Def( ndant inisreprC'enting to landlord that plaintiff 
had relin'iulshed h s holding—Deicndant admitted to 
and allowed to retain po>'Cs?ion of the bolding by land¬ 
lord—I’laintill’s suit for declaring defendant's lease 
illegal and for possession is triable by Assistant Collec¬ 
tor of hrst class and not by civil Court—Defect not 
curable under S. 290:17 A.l.R. 1930 All. 193 (FB) and 34 
A I R 1917 Oudh 133 (FB). Pil on. (Paras 7 and 11] 

Cam referred'.— 

1. I'SO) 17 A. I. H. 1930 All. 193: 52 All. 501: 124 I. 
C. 540 (F. B.), Wt, Ananti v. Cbbannu. 

2. (’47) 1947 0, A.C C. 1: 34 A. 1. R. 1947 Oudh 133: 
226 I. C. 31C: 22 Luck. 71 (F. B.), Mabadeo Prasad v. 
Jokhan Ham. 

Anwar-ul-Hasan—ior Appellant. 

S. N. Snvasiava for P. .V. Chavdhn—iox Respon¬ 
dents. 

Judgment.—This is u second civil appeal 
The facts are that Bafati brought a suit for 
possession of plot no. 297 in village Taj Khanpur, 
pargami Misranpur, district Sultanpur. Bafati 
alleged that he was tenant of the Dera estate. 
Gbulam Abbas, son of defendant 1 , was his 
sub-tenant and he Lad sued Ghulam Abbas for 
arrears of rent in resject of the Kabi 1344 Fasli 
and the whole of 1346 Fasli. Khuda Bux defen- 
dant 1 was doing "pairwi" in that case on be- 
half of Ghulam Albas, and during the course of 
this litigation defendant 1 gave out that he 
had got a registered lease dated 10-2-1938, of the 
land in suit from the Bera estate. This lease is 
Ex. A-C. On the basis of this lease the suit of 
Bafati was dismis-sed in respect of Rabi 1345 on 
11-9-1939. In the present suit Bafati claims that 
the execution of this lease is illegal and as he 
has been dispossessed of his land, he sues to 
recover possession from defendant 1 and the 
Dera estate, defendant 2. This suit was filed to- 
wards the end of October 1939 in the civil 
Court. Both the defendants filed written state, 
ments and took much the same pleas. The main 
defence was that Bafati was not a tenant, and 


that even if be was, he bad relinquished fiie 
land, and thereupon the landlord had given a 
lease to defendant 1 for planting a grove 
and building a house. The jurisdiction of the 
civil Court was also questioned, and it was said 
that the suit should have been brought under 
s. 108 ( 10 ), Oudh Rent Act, and that as no 
suit liad been brought within time under that 
section, this suit was time-barred. It was also 
pleaded that actual possession could not be 
given to the plaintiff in any case. There was an 
issue concerning special costs luider 8. S6-A, 
Civil V. 0. 

(2] The trial Court decreed the suit and 
allowed special costs Rs. 20 to the plaintiff. 
Defendant 1 went in appeal and his appeal 
was dismissed. 

(3] During the course of the trial in the first 
Court tlie V. P. Tenancy Act came into force 
and it is claimed that by virtue of S. 296 of that 
Act the case falls under s. 183, U. P. Tenancy Act. 

f 4 ] The Coiirt of first appeal has found that the 
plaintiff was dispossessed by defendant 1 
and not by defendant 2, and that defendant 
1 is a rank trespasser on the ground that 
defendant 1 

“is a most unscrupulous man and h{^ derived the 
Manager, Court of Wards, Deara estate in misrepr^n* 
ting to him that the plaintiS bad relinquished the land 
and had obtained the patta in his favour fraudnlenU?- 
Id facf’the plaintiff never relinquished the land in suit- 

(5] The findings of fact are binding upon this 
Court but the question arises whether thw find¬ 
ings can take the case out of the provisions of 
S.ias.U. P. Tenancy Act, which now applies or* 
for the matter of that, out of the provaioM o 
S. 108 (10), Oudh Rent Act. which waa in force 

when the suit was filed. 

[G] In my opinion these facts can have no 

such effect. , 

[7] Though he was deceived, the 
"treat the holding as abandoned (S. lOS * 
Oudh Rent Act) and defendant 
"admitted to" and “allowed to ^tam 
sion of the holding by the landholder ( • • 

V. P. Tenancy Act). Such suits are triable woe 
the U. P. Tenancy Act by Assistant 
of the first class and appeals lie to the tom 


W The wording of S. 290 
3 defect of jurisdiction cannot . 

es where a suit is wrongly ^lis* 

il Court and an appeal lies to the 
ner, from the decision of the 
which it should have been instituted. 

[9] In A. I. R. 1930 ALL. 193^ at P- 
3 held: , 

Ithasnotbeencontestedbeforeu3^««- josee 

ihoosing the forum is with the Ihe 

Bhich Court hi suit would he, having 
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iaets of his case, which means the allegaliops in lus 
plaint, and the valnation of the suit. When the pluintifi 
has chosen his forum, it will bo for tho Court in which 
the suit has been hied or application has been made to 
see whether, on tho allegations made in the plaint or 
application, it is cognizable by it. If the plaintor appUca* 
tion be cognizable by that Court, the defence, whatever 
it may be, will not oust the jurisdiction of tho Court 
to try this suit. It may be that on the facts alleged and 
established by the defendant, it will be found that tho 
plaintiO's allegations, as made in the plaint, arc in* 
correct or false and that the real relief, which tho 
plaintifi is entitled to get (if any), is not within the 
jurisdiction of the Court, which is seised of the ca.se. 
to grant. In such circumstances, the suit will be dls* 
missed, on the ground that the Court is not in a posi¬ 
tion to grant the relief. This initial position has not 
been contested before us. In fact the rule is so well 
established that it is impossible to controvert it.” 

[lOj This was quoted with appioval by ji 
recent Full Bench decision of this Coiu-t: 1947 

0. A, 1.^ It was also held in that case: 

‘‘The provisions of y. 290, U. P, Tenancy Act which 
bear an objection in an appeal that the suit was taken 
in the Court of first instance, apply only to suite in 
which an appeal would lie to the District Judge or to 
the High Court or to the Chief Court if they bad been 
rightly instituted in tho civil or revenue Court.” 

[ 11 ] li) follows that the suit must be dismissed 
since it was brought in the wrong Court and 
S, 290 cannot cure the defect of jurisdiction, 

[ 12 ] I, therefore, allow this appeal and set aside 
the decree of the lower Court. The suit is di.s- 
missed. The appellant will get his costs iu all 
Courts. 

D.H. Appeal alloived. 


A. I. R. (33) 1948 Ondh 47 [C. N. 22.] 
MlSRA AND KaCL JJ. 

Bandhu Upadhya and another—Planitiff 
—Appellants v. Jagdamma Prasad and others 

— Defendants — lU'^pondents. 

Appeal No. 6 of 1946, Decided on 18-2‘1947, from 
order of Walford J., D/- 19-2-1946. 

(a) Oudh Laws Act (18 [XVIII] o( 1876), S. IS- 
Mere submission of tender within period fixed for 
payment. 

The provisions of S. 15 which declare tho conseque¬ 
nces of non-compliance must be regarded as mandatory 
and not merely directory. Hence the mere submission 
of tho tender on a date prior to the expiry of the period 
fixed by the decree for pre-emption for making pay. 
ment cannot bo regarded as payment on that date so 
as to constitute conipliauce either with the terms of the 
decree or of 8. 15 : 7 A I. R. 1920 Ondh 25, Bel. on. 
10 A.1.11.1923 Oudh 271.21 A.I.R. 1934 All. 817 and 
24 A. I. R. 1937 All. 122. Disting. [Pam 4] 

(b) Oudh Laws Act (18 [XVIII] of 1876), S. 15- 
Oudh Civil Rules, R. 572—Plaintili's duty not to 
delay payment — Delay caused by unjustifiable 
refusal of Nazir to accept money — Effect. 

Section 15 mostbertricUy construed, and If by its force 
the decree become# void and the right of pre-emption 
is lost at the moment when the Court rises on the last 
date on which the actool payment ia to be made, the 
pre-emptor who should be aware of the procedure of 
D6 Court must take good care to see that the payment 
U not delayed. (0. 21 R. 85, Civil P. C. Compart.) 

[P&za 6] 


Where the plaintiff offeicd (he money to tho Court 
Nazir shortly after 3 P. M. on the last day on wliich 
payment could be made but tho N'aziv refused to accept 
the money. 

Held that in view of R. 572 tho refusal was wholly 
unwarranted and since that refusal wa.s tho direct and 
proximate cause for the delay, it could not be allowed 
to prejudice the plaintiff. [Paras 7 and 8] 

(c) Oudh Courts Act (4 [IV] oi 1925), S. 12 (2)— 
Point raised in memorandum of second appeal but 
not pressed before single Judge—Point cannot be 
considered in appeal—But principle should not 
be allowed to be stretched loo far: 34 A. I. B. 1947 
0udh7l, ifc/. [Para 8] 

Ca.’^cs referred:— 

1. (’20) 23 0.0.2.54:7 A. I. R, 1920 Oudh 25: .57 
I. C. 48S, Janga Singh v. Lachhmi Naiain. 

2. (’23) 10 A. I. R. 1923 Oudh 271 : 77 I, C. 110. 
Binda Prasad v. Babu Banarsi Das. 

3. (’12) 34 All. 596: 151. C. 337, All Husaain v, Amin 
Ullah. 

4. (’10) 56 P. R. 1910: 3 I. C. 954, Bhagwana v. Corn. 

5. (’34) 21 A. I. R. 1934 All, 617; 148 I. C. 348, Mt. 
Gomti V. Lachhman Das Champa Ram. 

6. (’37) 24 A. I. R. 1937 All. 122: 107 I. C. 313, Mewa 
Ram V. Ablak Singh. 

7. 1'46) 1946 0. W. N. C. C. 331 : 34 A. I. R. 1917 
Oudh 71: 22 Luck. 19: 226 I, C. 561, Beni Madho v. 
Haribar Pra'^d. 

J/ofi Lai Tilltari—lov Appellants. 

Ihjder Huiaiii—for Respondents Nos. 1 and 2. 

Judgment_Thi.? is an api^eal under S. 12 

(2), Oudh Courts Act. Th(} controversy between 
the parties to this api)cal relates to deposit ot 
pre-emption money, and the question which 
arises for consideration is whether the sum of. 
B3. 700 subject to the i)ayment of which within 
three months of tho decree pre-emption was 
granted was deposited within time. The period 
expired on 29-11-1910. The plainiiffs-api)elJants, 
Bandhu and Jagaideo, presented a tender for 
R9. 700 in the Court of the JIunsif, North 
Sultanpur, on 28-11-1940. It was passed the 
same day and handed over to the appellants, 
but the money could not bo deposited till 29-11- 
1940, after the (3ourt had risen. The appellants 
at first attempted to deix)3it tlie money in the 
treasury on 29th of November shortly after 
3 P. M. The accounts had by that time closed, 
and the money could not ho taken there. The 
plaintiffs subsequently approached the Court 
Nazir twice but there also the offer was refused. 
Finally they got an application prepared in 
order to present it in Court but by the time it 
could bo ready the Munsif had risen and left, 
and the application had, therefore, to be taken 
to him at his residence. At 5 p. M. the learned 
Munsif ordered that the money should be 
received by the Nazir, and the actual deposit 
was made shortly thereafter on tho same date. 
The vendee when called upon to take tho 
money, however, refused. He contended that 
the deposit did not comply with the requite, 
mente of law. 
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[• 2 ] The clocvee was passed in accordance 
with S. 14 which lays down that 

"If the Court find for tho plaintiff, the decree shall 
-pecily a day on or before which the pur hase-nioncy 
or tho amount to be paid to the mortgagee shall be 
paid.” 

.Section 15 then provides that 

■ If such purcha^-money or amount is not paid into 
Court betore it rises on that day. tho decree shall 
become void, and the plaintiff shall, so far only as 
rektes to .such .-ale or mortgage, lose his right of pre¬ 
emption over the piopcity to which the decree relates.” 

[3j Tlio Vendue's objection on the basis of the 
aforesaid sections was that the money was not 
paid into Court before it rose on 29-1M910, and 
the decree in favour of the appellants had, 
therefore, become void, and the right to pre- 
(•injit was lost, This contention was accepted by 
the learned Munsif as well as by the Court of 
lirst a| peal. Tlic pro-emptors came up in second 
appeal, and the case was heard by a learned 
Single Judge of this Court. At the time of argu¬ 
ments it was ui'gcd on appellants’ behalf, os it 
was urgt cl in the Courts below, that the tender 
having been accepted on 28-1M940, the pay- 
ment, though actually made on 29th, must 
relate back to the date of acceptance. The argu¬ 
ment was repelled, but leave to appeal under 
s. 12 ( 2 ), Oudh Courts Act, was granted at tlie 
time of delivery of judgment on the oral re- 
cpiest of the apifellants’ learned counsel. The 
point has been debated before us again. 

[ 4 ] In support of tho contention tliat the date 
of tender must bo deemed to be the date of 
actual deposit, it has been urged that the appel¬ 
lants having offered the money by tender on 
2Sth November are not responsible in the 
absence of any laches on their part for the 
delay occasioned in the acceptance of the money 
by Court. The decree, we have already men- 
tioned, prescribed that the payment must be 
made on or before 29-11.1940, and in de¬ 
fault of such payment the suit was to stand dis- 
missed. The mere submission of the tender 
on 28th November could not, it is obvious, 
be regarded as payment on that date so as to 
constitute compliance either with the’ terms 
of the decree or of S. 15, Oudh Laws Act. In 
,28 0 . C. 254 ' a learned Judge of the late Court 
|of the Judicial Commissioner of Oudh said 
jthat the provisions of s. 15, Oudh Laws Act 
iWhich declared the consequences of non-com¬ 
pliance must be regarded as mandatory and 
not merely directory. The facts of the case were 
somewhat similar. An application for deposi¬ 
ting the pre-emption money was filed at 6-30 
p. M. on the last day fixed for payment. The 
money could not be deposited till the next day. 
On these facts it was held that the presenta¬ 
tion of the tender at the house of the Judge 


Jagdamma Prasad i. Lfi. 

was not a payment as required by S. 15 , Oudh 
Laws Act. Reliance was placed on appellaata’ 
l^half on a later decision of another Judge of 
the late Court of the Judicial Commissioner 
of Oudh in A. l. R. 1923 Oudh 271,^ but that 
case does not appear to us to be relevant. There 
a sum of Rs. 80 was deposited within the 
Ijeriod specified in the pre-emption decree. Sub¬ 
sequently a sum of RS. 22 out of it was attached 
and withdrawn on account of the plaintiffa’ 
decreed costs. The vendees meanwhile bad filed 
an appeal, and the appellate Court enhanced 
the amount subject to the payment of whidi 
the property could be pre-empted, and the par- 
ties were ordered to bear their own costa in the 
event of payment being made as directed. The 
plaintiff thereupon paid in the difference name- 
ly R3. 26-0-0 and obtained possession of the pro- 
lierty. The sura of Ks. 22 which had previous- 
ly been withdrawn was attempted to be de¬ 
posited after the expiry of one month allowed 
by the appellate Court. On these facts a learned 
Judge of the late Court of the Judicial Com¬ 
missioner held that there was sufficient com¬ 
pliance with the decree. He said: 

"The appellant seeks to differentiate these rnlings (34 
All. 696,5 and 56 P R. 1910*) by the fact that in 
Oudh the right of pro-emption is a statutory right and 
payment is made in accordance with S. 15, Oudh 
Laws Act. This, however, does not aSeot the question. 
Section 15 says that the amount due must be paid into 
Court. In fact it was paid into Court, although tw 
plaintiff trealiug it as money in deposit to the credit of 
the defendant subsequently withdrew part of it on ac¬ 
count of costs due to him in the same case.” 

It will be noticed that the point which arose in 
23 0. C. 254^ did not arise for consideration in 
A. I. R. 1923 Oudh 271^ and the principle which 
was laid down earlier was left untouched. 

[ 5 ] The appellants' learned couimel has ^ 
drawn our attention to two cases of the 
bad High Court, namely, A. I. R. 1934 
and A. I. R. 1937 ALL. 122.® In the first of thaw 
cases a Division Bench had to deal with 
validity or otherwise of the deposit of 
money in Court in consequence of an auc 1 
sale, one-fourth of the money at which the w 
tion purchaser had taken the property ww 
ed on the date of the sale. The 
should have been deposited on 17-Il-I939i 
the closing of the Court. A tender was presen 
that date at 8 p. M. and returned to the ‘ 

The deposit was not made till 18th of Nove® • 
The sale was set aside by the execution ■ 
It was contended in revision that the ten 
amounted to payment, and the applicant she 
be deemed to have paid the full 
on 17-11-1932. The learned Judges 
the Bench observed that a boM fids ten 
amounted to payment, and since there WM 
suggestion that the applicant was not m 
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position to make the payment at the time when 
he filed the tender in Court the offer to pay should 
be deemed to be payment of the amount. The 
view expressed was that the cumbersome pro¬ 
cedure laid down for depositing money in 
Court was for the Court’s own convenience, 
and if that procedure resulted in non-compli- 
ance with the provisions of law without any 
circumstance to indicate that the depositor was 
at fault, he should be deemed to have fulfilled 
the requiremkts of o. 21, B. 85, Civil P. C. In 
the next case cited a similar view was taken. 
The validity of tender, it was said, depended 
upon the fact whether it was a real tender in 
the sense that the tenderer was able and willing 
to pay in the money at the time when the ten¬ 
der was made. If it was fictitious in the sense 
that there was neither an intention on the part 
of the tenderer nor a possibility to pay the 
money, the tender could not be a hona fide 
tender and would not amount to a deposit of 
the sum which had been paid. The decree in 
that case was a pre-emption decree and the pay. 
ment was held to be valid even though the 
actual deposit was made beyond the specified 
period. It is to be noticed that S. 15, Oudh Laws 
Act did not fall to be considei-ed in these cases. 
The section expressly lays down that the money 
mwi be paid into Court before it rises on the 
last day of the period allowed for payment, 
and it is difficult to assume that the Legislature 
only intended that only tender must be pre- 
sented to the Court on such day. No doubt the 
language of O. 21, R. 85, Civil P. C. also re- 
quires the payment to be made by the pur¬ 
chaser into Court before the Court closes on 
the 16 th day. It does not, howevei’, go on to say 
that on failure to make the deposit as required 
by the rule the sale shall become void, and the 
auction purchaser shall lose all rights over the pro- 
perty. Section 15, Oudh Laws Act must be strictly 
construed, and if by its force the decree becomes 
void and the right of pre-emption is lost at the 
moment when the Court rises on the last date 
on which the actual payment is to be made, the 
pre-emptor who should be aware of the proce¬ 
dure of the Court must take good care to see 
Itbat the payment is not delayed. 

L6] It remains, however, to determine whe- 
ther the actual payment on 29th November was un¬ 
duly delayed. Rule 572 of tbo Oudh Civil Rules 
has to be considered in this connection. That rule 
occurs in chap, u and is preceded.by r. 568 (l) 
in which the various heads of accounts maintain¬ 
ed by civil Courts are classified. The first classi- 
fication relates to certain deposits and repay¬ 
ments. They include sums which may be deposit- 
ed under o. 20 , R. 14, Civil P. C. Order 20 , 
Buie 14 deals with decrees in pre-emption suits. 
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Rule 572 says that notwithstanding the fact lliat 
the money is tendered after tho hour prescribed 
in R, 574, it must be received when tendered un¬ 
der the first head of account if the sum is 
payable into Court amongst other.g under o, 20, 
R. 14, Civil P. C. Rule 574 refers to the time dur¬ 
ing which the cash payable into Court may be 
received. This is from tlie opening of the Court 
until a time which shall be ojio hour in advance 
of the time fixed for the closing of the treasury 
to the public. 

(7J In the case before us Bandbu and Jiigar- 
deo oft'ered the money to the Court Nazir 
shortly after 31*. M., and in view of r. 572 there 
was no conceivable justification for refusal toj 
accept it. 

[8] The only objection urged on respondents’ 
behalf is that the point, though raised in tho 
mcmorandiun of second appeal, was not pressed 
before the learned Single Judge. On the principle 
enunciated in a serie.s of decisions of this Coiirc 
such point, it was said, cannot be considered in 
appeal under S. 12 ( 2 ), Oudh Courts Act. The 
principle invoked is now well settled and the 
latest case where it has beqn acted on is 1946 
0 . \v. N. 331.^ We think, however, that tho 
principle should not be allowed to bo stretched 
loo far. The question whether the plaintiffs- 
appellants were resiwnsible for the delay was 
definitely raised before the learned Single Judge. 
Two cases of the Allahabad High Court were 
cited in that connection. There can be no doubt 
that the refusal of the Nazir to accept the money 
on 29tli November when it was first offered 
to him was the sole cause for the delay. The 
refusal was wholly unwarranted by the rules, 
and since that refusal was the direct and proxi- 
mate cause for the delay, it cannot be allowed 
to prejudice the apiiellants. 

(9] We accordingly allow the appeal, set 
aside the orders passed by the learned Single 
Judge and the Courts below and overrule the 
vendee's objection. The apiMjlIants are entitled 
to their costs of this Court and of the lower 
Courts. 

v.H. Appeal allowed. 


A. I. R. (35) 1948 Oudh 49 [C. N. 83.] 

Walford J. 

RaunakAli^Plaintiff.Appellant v, Muni¬ 
cipal Board, Unao’-^BefendanUBespondent. 

Second Civil Appeal No. 33 of 1942, Decided on 12- 
2-1947, from order of Add). Civil Judge, Unno, D/-4-U- 
1941. 

(a) U. P. Municipalities Act (2 {II] of 1916), S. 97 —. 
Contract with Municipal Board—Seal of Board not 
necessary. 

Section 97 does not require that a contract with tbo 
Municipal Board should bear the icipiess of the seal of 
the Municipal Board. It merely requites that a contract 
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Ebould bo inwiitins and EieDedby the 

mentioned in the section : 19 A. I. R. 193- Oudb 19. 

/T* T> \ V't'Dl 

(b) U. P. Municipalities Act (2 [II] of 1916), S 326 
f 31 —Suit for balance due lor work done under con- 
tract-Limitation-Notice period und^ S. 326(1) 
—Deduction of—Limitation Act (1908), Ss. 15 [2) 
and 29(2) and Art 56. 

The pliiintifl sued a Municipal Board on 21st October 
1940 for the halance due for work done under a 
contract between the part cs. It was not disputed that 
the (LU^*cot action accrued to the pluint'fion -1- 
3-1940 when a cheque was sent puri)orting to be in full 
6ati-4a<'tion of his bill, though it did not _ represent tbo 
amount for which he had submitted his bill. U was 
admitted that notice required under B. 326 (1) waa 
Berved on the Board: 

Hild thatwhether the rule of limitation in S. 326(3), 
U. r. Act which was 6 months applied 

or'(ho ordinaiT law of limitation which was 3 years 
apitlii d, tlie siiit was not barred. If the former applied 
the nlivintifl was entitled under Bs. L» (2) and 29 (2), 
Liniitatiun Act, to deduct the two months required for 
the notice:2 .'jA. I. K.19;58 All, 540and 2:3 A. I. K.1936 
All. 18 (F.B.), licf‘ [Paras? and 8] 

Cases referred:^ 

1 i’ 32 ) 9 0 . W. N. ICl: 19 A. I, R. 1932 Oudh 193: 8 
Luck. I. C. 574 (V. B.), Municipal Board, 

Lucknow V S. C. Beb. ^ 

2. (’38) 25 A I. R. 1938 All. 540:1.L.B. (1938) All. 823: 
178 1 C 79 Ram Narain V. Municipal Board, Muttra, 

3. (’30) 58 All. 569: 23 A. I. R. 1936 All. 18: 160 1. C. 
226 IF. B.), Dist. Board, Allahabad v. Bchari Lai. 

Kalbc Mustaja and Ariand Madho—ioi Appellant. 

P.N. Chatidhri and S. N. Srivastava—iot Res¬ 
pondent. 

Judgment.—This second civil appeal arises 
out of a suit in which the plaintiff claimed a sum 
ofEs, 525 against the defendant Municipal Board, 
Unao, for work done by him, to wit, constructing 
a tin-shed for the Board. 

[2] The facts appear to be that the plaintiff 
appellant entered into a contract with the Muni, 
cipal Board, Unao, to build a tin-shed initially 
for a sum of Rs. 8,720. Subsequently the amount 
was increased to Rs. 4,245 and embodied in 
an agreement, paper No. 28, which is to be 
found in the file of the Municipal Board, marked 
EX. A2. After the work was completed, the 
Municipal Board sent a cheque to the plaintiff 
appellant for a sum of Es. 3,720 only instead 
of the full amount RS 4,245 along with a letter 
dated 21-3-1940 in which it was said that the 
cheque was being sent in full satisfaction of the 
bill. There was some correspondence between 
the Municipal Board and on behalf of the 
appeUant. The latter wanted to know the reason 
for withholding the amount of Bs. 625 which bad 
been subsequently agreed to by the Board and 
demanding full satisfaction of his bill. It seems 
that by two resolutions one dated 11.6.1940 and 
the other 20-6-1940, the Board declined to pay 
the amount demanded. The plaintiff appellant 
thereafter filed the present suit for recovery of the 
amount on 21-10-1940, alleging that the cause of 
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action accrued to the plaintiff on 15.1-1938 when 
the work was completed and on 21.3-1940 when, 
on behalf of the Municipal Board the cheque was 
sent accompanied by the letter in which it was 
said that it was being sent in full satisfaction 
of the bill. 

[ 3 ] The defence raised by the Municipal 
Board, Unao was that the suit was barred by 
limitation for in terms of S. 326 (3), U. P. 
Municipalities Act the suit should have been 
brought within six months of the completion of 
the work. 

[ 4 ] The learned Munsif in the first Court 
decreed the claim of the plaintiff. In appeal the 
learned Additional Civil Judge. Unao reversed 
the decision of the first Court and dismissed the 
suit. One of the reasons which influenced the 
learned Additional Civil Judge in reversing the 
decision of the Court of first instance waa that 
in his opinion the contract was invalid becau^ 
it did not bear the seal of the Municipality. It 
may be mentioned that this particular point was 
not in controversy in the first Court. The learned 
Judge arrived at the conclusion that a cont^t 
to be valid must bear the seal of the Munici¬ 
pality from a passage in the judgment w bir 
Saiyid Wazir. Hasan C. J. in a Full Bench 
case reported in 9 0. W.N. 461^ 

I have read this passage and I am clear mat a 
learned Additional Civil Judge has clearly mis 
interpreted it. The passage in question runs as 

“It was agreed that the contract on which 
rel'es and which is etated in para 2 o 
and is embodied in Ex. 11 L 

whereof exceeds Rs. 250, it wm ^ ji 
it was reduced to writing as is ' ky any 

it was further agreed that it was not j^escction 
person specified mcls.(a) ^ 

The learned Advocate for thedefeodan . 

tended that the contract was whoUyvo^ L such W not 
reason of tho provisions of 8ub-s.{3) a .. 
b'ndmg on the Board. For the sake c . j pjo- 

tract was treated in the course of argu , ^ gon- 

pose to follow thesame coui^ in my {t to 

tract not under seal and void as the statu cq 

be und«r seal. , . ^a-uted at the 

The learned counsel for the . .u. contract 

very threshold of bis opening addre^ that me ^ 
in quest'on was not under seal and tna* *a 
is S. 97, Municipalities Act, was mantotory 
that the contract must be under seal. hW 

The term “under seal” in that 
been interpreted by the learned Ju g 
lower Court as meaning an imprefflof 
seal on the contract which . .ai6 to 

untenable. Section 97, Municipalities Act. w 
which a reference was made in the passage q 

above runs as follows: .. . board 

“(1) Every contract made by or OJO 2 gQ gjjaB 

vtereof the value of the amount w i-^kegigned^ 

be in miting.(2, Every euoh 

(a) by the ebairman or a pa,Jn or pa- 

cative officer or a secretary or (bj oj J P® 
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1003 empowered under 3ub'0.'(3), or (3) of the previous see* 
Kod to eancthn tbo coutraot if further end in like 
manner empowered in this behalf by tho board. (Ji If a 
oontraetto wh'ch the forego ng piovis'onj of this sec* 
tion apply ia eseonted otherwise than in conformity 
therewith it ahall not bo btod'ug on the board.’ 
Section 97, Municipulities Act clearly does 
not require that the contract should bear tho 
impress of the seal of tho Municipal Board. It 
merely requires that a contract should be in writ¬ 
ing and signed by the ollicers or persons men¬ 
tioned in the section.Obviously when the learned 
Chief Judge said that for the sake of brevity lio 
would use the term ‘contract under seal’ he 
clearly meant ‘duly signed or executed’ in tho 
terms of the section. In the present caso all tho 
requirements of S 97 are admittedly fulfilled. 
The learned counsel for the mspondent was for¬ 
ced to admit this and virtually conceded that he 
could not maintain the position taken up by 
the lower Court 

f6i The next and more serious ground uix)n 
which the suit has been dismissed by the Court 
below is the question of limitation. In the plaint 
it was distinctly alleged that the cause of action 
accrued to tho plaintiff on 21-3.1941, wlien the 
cheque was sent purporting to be in full satisfac¬ 
tion of his bill, though it did not represent tbo 
amount for which he had submitted his bill. The 
learned counsel for tho defendant does not dis¬ 
pute this date as giving rise to the cause of ac¬ 
tion. He, however, contends that under S. 326 (3), 
Municipalities Act, the period of limitation pro- 
vided is six months and computing this period 
from 21-3-1940 the suit is clearly barred by time. 

[6l The learned counsel for tho appellant has 
refuted this contention on two grounds. He firstly 
contends that the rule of limitation in s. 820 (3), 
Municipalities Act is not intended to govern suits 
of tbo present nature but it comes within the 
ordinai 7 law of limitation which is three years 
and for this proposition ho relics on A. i. R. 
1938 ALL. 540 : I L. R. 1938 ALL. 823^ wherein a 
Divisional Bench of the Allahabad High Court 
held that; 

"A Bu t clfl'ming the btlaiico due for work done under 
ft oontract between the parties is not n suit fall ug with* 
in H. 326 (ll and tho act'on can proceed without any 
notice under S. 32C (1). L'm tatlon for such a suit is 
three yearn and not a period of six nionths os prescribed 
by 8. 326 (3'." 

Tho law was exhaustively reviewed in that 
caso and the learned Judges forming the Divi¬ 
sional Bench relied upon a Full Bench decision 
of the same Court reported in 68 ALL. 569® in 
which an analogous section in District Boards 
Act couched in tho same terms as S. 326 (3), Munici¬ 
palities Act was interpreted. 

[7J In tbo alternative the learned counsel for 
the appellant argues that a^uming that the pre- 
■ent case fell within the purview of 8.326, Munici¬ 


palities Act, 1)0 is still witliiu limitation inasmuch 

ns aiib-s. (1) of S. 326 requires that: 

'‘No suit shall bo institut'^d aguinst a Board, or 
against a cnembor, officer or servant of a Board, in res¬ 
pect of an act dono or pnrp.ritiiig to have befn done in 
its or l^sotlicial capacity until the espinition of two 
months next after nol'ce in writing Inw been in tho case 
of a Bo.\rd left at its olfice and in case of a iiiemk-r offi¬ 
cer or servant delivered t > him or left at L'.s office or 
place of abode, explicitly silting the cause of action the 
u.ituro of tho relief sought tho amount of componsalion 
claimed.” 

In the ju-esent case, it is adinittwl liiat the re¬ 
quired notice was .sci ved u{)Oii the Board. Tho 
learned counsel tor the ani>ellaiit has contended 
tluit under S. lo i2) and s. 29 ( 2 ), Ijimitation Act, he 
is entitled to deduct tlic two niontlis required for 
the notice luid if this is done the suit is still well 
within limitation. Tho learned counsel for the res¬ 
pondent lias iolt liimscdf unable to meet the 
argument. 

(8J In my judgment, the learned Additional 
Civil Judge has erred in reversing tho decision 
of tho trial Court for it matters little which of the 
two views is accepted the suit is not barred by 
lapse of time. I, therefore, allow the appeal, set 
aside llic order of the lower apjtelliitc Court and 
iTsforo the judgment and decree of the Court of 
first insiauco with costs. 

V.B B, Ai>i>Cid allowed. 

A. I. R. (35) 1948 Oudh 31 [C. N. U.] 

Ghula>[ II.vsan C, J. 

Moluimmad Saddiq and another — Appel¬ 
lants v. Wafati — "Respondent. 

Misc. Appeal No. 45 of 1946, Decided on 12-2-1947, 
fi'Om decree of Dist. Judge, Lucknow, D/- 18-5-194C. 

(a) Guardians and Wards Act (1390), S. 8—Ap¬ 
plication by father. 

A fulher being the natural guardian of a minor son is 
nut entitled to apply for guiirdinn^^Lip under the law: 
14 A. I. R. 1927 All. 581, Foil. [Para 5] 

(b) Guardians and Wards Act (1890), S, 48— 
Application upon fresh facts whether barred. 

Section 48 does not bar an application for instance an 
application under S. 23, upon fresh facts being establish¬ 
ed. The remit of entertaining such an application and 
deciding it on the merits will not affect the finality of 
the ordi-r previously passed as laid down by S. 48 ;28 
A. I. R. 1941 Bom. 103. /W.'oh; 28 A. I. R, 1941 Mad. 
5G9. Hef. [Para 6} 

'fhiis, a previous order as to the custody of the 
minor child is no bar to the entertainment of an appli¬ 
cation for guardianship. [Para 6] 

(c) Guardians and Wards Act (1890), Ss, 19(b) 
and 25-Application lor change of custody—Con¬ 
siderations which should iniluence Court— Guar¬ 
dians and Wards Act (1890), S. 17, 

The welfare of tho minor is the paramount considera¬ 
tion which should influence the Court in deciding to 
whom the guardianship of tbo minor should be assigned 

[Para 7] 

The rule that the father has got the natural tight to 
the custody of bis children is not a rigid and inflexible 
rule and must give way where the minor’s welfaredc- 
mands otherwise. [Para 9] 
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If the niothei- a suitable person to take charge of 
the child, it is quite impossible to find an adequate sub¬ 
stitute for her for the custody ofa child of tender years: 
28 A. I. R. 1941 Bom. 103, Bel. on. [Para 7] 

Muhammadan boy of tender years in the custody of 
his mother—Application by f.Ulior for the return of the 
hoy to his custody —Applicant imputing immorality to 
boy's mother but adducincr uo evidence to substantiate 
it—Held that having rej'aid to the course of conduct 
followed hy the applicant throughout the proceedings 
and other cirouni'^tanccs, the applicant was not a fit 
person tn bo cntiusted with the guardianship of the 
minor: 2-' A, I. R 1935 Oudh 492(F.B.)and 16 A.I.R. 
11)21).Mad. 81, Disnng.-, ‘Si A.I.R, 1916 Mad.110,Rr/. 

[Para 8) 

rcfcrrciL— 

1. (’27) 49 All. 773 : 14 A I R. 1927 All. 581:102 1. C. 
10:1, Mt. Ulfat Bibi v. Bafati. 

2. (’ll) 28 A. I. K. 1911 Mad. 569 ; 198 I. C. 305. 
Venkata Rangachaiyulu v. Ranga Subbe Akkappa 
Rao. 


3 ('ll) 28 A I R. 1911 Bom. 103 : I.L.R. (1941) Bom. 
455 : 191 I, C. 48, Sara'Watibai v. Shripad Vasanji. 

4. ('22) 21 Bom, L. R, 779; 1) A. I. R. 1922 Bom. 403: 
68 I. C. 518, B:u Tara v. Mohaiilal. 

5. (’35) 1935 0. W. N. lU'JG : ‘22 A. I. R, 1935 Oudh 
492 : 11 Luck, 533 :1381. C. 581 (F. B.), Mt. Ghuvan 
V. Riaz Ahmad. 


6. (’29) 16 A. I R. 1929 Mad. 81 : 120 I. C, 747, 
Atcharva v. Kosaraju Narabari. 

7, (’45)’l945- 2 M. L. J. 463 : 33 A. I. R. 1946 Mad. 
no ; 2231. C. 464, Abubacker v. Mariyumma. 

B. N. Khnnna and S. B. Bajpai —for Appellants. 

Mohammad Husain—toe Respondent. 


Judgment.— Thisappeal is filed ly the minor 
and Lis mother against the minor’s father and 
arises out of guardianship proceedings. The case 
has had a chequered history and affords a 
typical instance of the manner hoiv the process 
of the Court has been abused for a long number 
of years. 

[ 2 ] There has been unpleasant litigation be¬ 
tween Wafati resixjndent and his former wife 
Easoolan. She was married in 1931 and divorced 
in 1938. There were two issues of the marriage 
Nur Muhammad and Muhammad Siddiq, the 
former being elder of the two by a couple of 
years. Mohammad Siddiq was born on 23rd 
September 193G. Wafati has remarried and has 
got two children from the second wife. 

[3] Easoolan obtained a decree for Rs. l as 
maintenance under S. 483, Criminal P. C, some 
time in 1933. On 30th Kovember 1938, she 
applied for maintenance of her minor son 
Mohammad Siddiq. She got a decree of Rs. 5 
but this was reduced to Rs. 3 by the appellate 
Court on api)eal by Wafati. This amount was 
not regularly paid and when it was, it was 
deposited in the Magistrate’s Court and not paid 
direct to Easoolan. Easoolan got a decree for 
Rs. 500 for dower against Wafati on Gtb May 
1910. Admittedly this has not been paid up 
today. On lltb July 1940, Wafati was de¬ 
clared an insolvent upon his own application. 
He remained an insolvent for nearly five years 


and was discharged in 1945 without paying his 
debts. The elder boy Nur Muhammad has been 
Jiving with Wafati from the beginning bat 
Muhammad Siddiq has been living with his 
mother who stays with her parents and her three 
brothers. Her father is a tailor. Wafati began 
his attempts to get Muhammad Siddiq under his 
own custody. His first application for guardian¬ 
ship was dismissed on 2nd April 1942, the 
second application on 14th September 1942, 
and the third application on 20th December 
1943. It may be mentioned that in one of the 
applications Wafati in resisting the custody of 
Easoolan imputed immorality to her but this 
was found unproved. Against the dismissal of 
his third application he filed an appeal in this 
Court which was dismissed on 7th February 
1945, by the late Chief Judge awarding Rs. 25 as 
costs. There is no evidence whether these costs 
were paid. The learned Chief Judge in his judg¬ 
ment says that Wafati got himself declared in¬ 
solvent in order to deprive Easoolan of the 
dower decree. He expressed tbe opinion that 
Wafati had not been honest in his dealings. He 
further observed that Muhammad Siddiq is well 
kept by his mother and in view of the strained 
relations between husband and wife he did not 
think that the step-mother will be keen to look 
after Muhammad Siddiq. The learned Chief 
Judge, in order to put a stop to frivolous 
applications by Wafati, awarded special cosfa of 
Rs. 25 against him. Unfortunately this order 

proved no deterrent. Wafati did not 
He applied for a review of the order and this 
was dismissed on 2Qd May 1945, with Bs. 
costs. These costs were not paid. My 
predecessor observed that Muhammad 
was studying in a primary school at 
and if Wafati was keen to have him 
a better school he was prepared to reconsider 
position provided he deposited a l 

advance. These were deposited J 

There is yet another order of the . 

Judge dated 3-8-1945, which stows that MnJ * 
mad Siddiq was admitted into Cl^ 
Aminabad High School. Mr. , 
counsel for Wafati. had stated before the ww 
that Wafati will deposit the whole years sen 


3 . This was not done. ^ .. 

[ 4 l Tbe application which gave rise W r 
ilwas filed on 6-10-1945, under S. 8,'ju 
.ns and Wards Act by Wafati in perMn. i 
elication is in English. It refers to s 
plications previously made and i 

lin imputes immorality to 
ation which was previously found ' 

e application states that Wafati bemg 
the natural guardian 

,w and yet be asked that he should be appoint- 


/ 
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ed guarclian of the minor’s person. Several grounds 
are stated in the application which have furnish, 
ed him with a fresh cause for making the appli¬ 
cation. These grounds in substance refer to his 
better financial position, to the unsatisfactory 
bringing up and education of Mahammad Siddiq 
under his mother’s care, neglect in education, de¬ 
terioration in his health and undertaking to edu¬ 
cate Mahammad Siddiq along with his other 
brother under more satisfactory conditions. 

[5] Counsel for both parties agree that a father 
being the natural guardian of his minor son is 
not entitled to apply for guardianship under the 
law: see 49 ALL. 773.^ The District Judge took, 
evidence of the parties and allowed the appli¬ 
cation for guardianship. He observed that: 

“Whatever the oircunistiinccs mat have been in the 
past however reprehensible tbe conduct of Wufati may 
have been towards his wife whom be has divorced, 
it is now proved that after h's discharge from the in-ol- 
vency he has been doing business of his own and has 
been comparatively prosperous.” 

He held that it was for the welfare of the minor 
to remain witli his father. He, however, added 
the following rider: 

“But I consider it necessary to add the direction tliat 
for the present Muhammad Siddiq the minor shall stay 
with his mother during the night time if his mother 
so desires. He shall go to school with his elder brother 
Nur Mohammad and spend the day with him in the 
school and thereafter with their father till they have 
had their evening meals. The two boys shall remain 
together during the day time.” 

This order may well be regarded as one for dual 
guardianship. It may also be mentioned that the 
learned District Judge did not consider tbe pre¬ 
vious order dated 7-2.1945, as a bar to the 
entertainment of the application for guardian- 
ship. 

[c] I may at oncedi.=?pose of the latter argu¬ 
ment. Section 48 on which the contention is 
founded runs as follows: 

“Save as provided by the last foregoing section and 
by S. 622, Civil ?.C. an order made under this Act shall 
be final, and shall not be liable to be contested by suit 
or otherwise.” 

All that the section in my judgment means is 
that once an order of the kind mentioned under 
the Act is passed it can eitlier be set aside by an 
appeal under S. 47 or by revision under S. 115 , 
Civil P.C.butit cannot be contested in a regular 
suit or in any other manner, ite. A. I. It. lOil 
Mad. 669,^ but this does not, however, mean that 
an application u^ron fresh facts being established 
cannot be maintained, for instance an applica- 
tion under S. 25. The result of entertaining such 
an application and deciding it on the merits will 
not affect the finality of tbe order previously 
passed ns laid down by S. 48. This iwsitioii was 
recognised in A. l. K. 1941 Bom. 103 ^ where it 
was held that orders as to tbe custody of a child 
being always of a temporary nature those interest- 
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ed in the minor are at liberty lo apply to tho 
Court at any time for the change of the minor’s 
custody. That was a case in wliich the child had 
been in the custody of the mother and the father 
had ap ilied under S, 25 asking for the return of 
the chi d to him. I am of opinion, therefore, that 
S. 48 is no bar. 

[ 7 ] The furtlier question wliother there should 
be any change of custody now at the instance of 
the father appears to jiie to present no difficulty. 
Although the application purports lo have been 
made under s. 8, counsel iuis treated it as one 
under S. 25 and has argued that the learned Dis¬ 
trict Judge having found that it was for ilie wel¬ 
fare of the ward to return to the custody of his 
father, the natural guaixlian, the order cannot be 
interfered with. There is no doubt that the wel¬ 
fare of tbe minor is the i>aramoiuit consideration 
wliicli should influence tlie Court in deciding to 
whom the guardianship of tlie minor should be 
assigned. Ilaviug regard to the consistent course 
of conduct, followed by Wafati throughout these 
proceedings combined with a singular pertinacity 
in litigating in Court a matter which could easily 
have been composed by private arrangement, I 
am of opinion that he is not a lit person to be 
entrusted with the guardisanship of the minor. 
Beaumont C. .7, in the above Bombay case ob- 
served as follows: 

“I lliink the law oti qii'-st'on? of this soil i.s the same 
in this country as in England, though of course social 
liiibit- may be dilTcrent. The modern view of Judges in 
England is that it is impossible in the case of a young 
child, to find any adequate substitute for tbe love and 
cure of the natural mother. If (he natural mother is a suit¬ 
able pci-son. tlieCotiils in England will as a general rule 
liand over tbe custody of a child of fender years to the 
niotlicr. The niollur's position is regarded as of 
much more impoilaiice in modern times than it was 
in former days, when a wife was regarded ns little 
more than the chattel of her husband. The view of 
society in India ns to the posit'on of women may not 
have advanced so fur or so fast ns in England, but nt 
the same time tbe right ol the mother to the custody 
of her young children is undoubtedly rccogivsed iu this 
country: $cc for example, 2t Bom. L, R. 779.^ However 
the paramount consideration is the interest of the child 
rather limn the rights of tlic parents. Human nature 
is much the same all the world over, and in my opin¬ 
ion if the motlicr is u suitable person to take charge 
of the child, it is quite impossible (o find an adequate 
substilule lor her tor the custody of u child of tender 
Tears." 

I am in respectful agreement with tlie view ox- 
pre&=ed. The fact that tlie.se observations were 
macleinallindu casecan niakeno difference in 
the principle. In iny opinion they are of universal 
application. 

[8] Reference was made to a Full Bench de- 
eision in 1930 0 . W, x. 109G.® Tliore it was held 
that the father remains the guardian of the 
person of the minor in spite of the fact that she 
is ill the actual physical custody of her grand- 
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inollu'i' aud iho iiiiiioi’ ^\■a? seat by the 
t'alher along hor nioihei’ to Lev mothers 
hoiir^o and i iayed tlioro v, iiii Ijtv grandmother 
after thodcaih of the mother, it hold that 
iihe !iad left or had Ih l’U ivmovod irom the cus- 
tody of Ills lathor and the lallor could apjily for 
tetnrn uikL'I' .s. 25, (iiuirdiaus and ^^^rd3 Act. 
Koithcr of itiC'i: questions arises here. Upon the 
merits, the order 'was made in favour of the 
father lartifiihirly on the ground that tbo 
niiiteriial grandmother had retu.=ed tlio father 
acces:; to the daughter and he was thus deprived 
of all control over the education and upbring* 
ing of tlu^ cbikl. The facts in the present case 
are entirely ditfereat. The contest here is between 
the father who has remarried and has children 
by tlio second wife on the one baud and the 
mother her.'Olf who luas hcen divorced and has 
not remarried. The father has kept the older 
boy with liim. He was admittedly a man of 
Binall means getting, according to his own ad¬ 
mission, Rs. 11 per mensem as a servant at an 
ice-vendor's shop. When liia wife obtained an 
order for maintenance of Rs. 5 from the Magis¬ 
trate’s Court despite his contest, he liad it re¬ 
duced by appealing to the District Magistrate. 
When asked whether he had slated his income 
to 1)6 Rs, 4 before the Slagistrate, he said that ho 
did not remember. He admitted that he did not 
pay anything for the maintenance of the boy 
for a whole year when the guardianship case 
remained ijending. In bis application for in¬ 
solvency he stated that ho had no property of 
any kind. He valued hisassetsat RS. 125 and bis 
liabilities varied betw’een Rs. 2000 to Rs. 3000. From 
1939 till Ih.s discharge in 1915 he continued to 
get the same pay of Rs. 11 per mensem. Accord¬ 
ing to him, he started the business in cement 
and lime in 1910 and earned about Rs. 100 in 
December. lie admits, however, that the rent of 
the shop is paid by liis previous employer. 
There is no reliable evidence to sho\Y that Wafati 
is a prosi)Grons business man. He owns no house 
of his own. Muhammad Siddiq, w’hen examin¬ 
ed, expressed his clear preference to live with his 
mother. Rasoolan lives in the house of her par¬ 
ents. She has three brothers and all of them 
appear from the evidence to be fairly well off. 
It is true that the boy has not made much pro¬ 
gress in the school as compared to his elder 
brother, but the obvious explanation of this is 
to be found in the fact that bis mother has 
been continuously harassed over the custody of 
the boy and it is easy to conceive that the boy 
oould not have improved under these unfavour¬ 
able conditions. Wafati imputed immorality to 
Rasoolan and adduced no evidence to substan- 
Itiato it. Having regard to all the circumstances 
W the case, I am convinced that Wafati is unfit 


to be guardian of the person of the minotl 
(s. 19 (b), Guardians and Wards Act). 

[9] The casein A. I.R. 1929Mad.81® is disting. 
uisbable on the facts. That case itself recognises 
that the decision of the question whether it 
would be for the welfare of the child to return 
to the custody of the guardian depends entirely 
on the circumstances of each case. In (1945) 2 U. 
L. J. 463^ the learned Chief Justice of the Madras 
High Court held that where a husband makea 
a false allegation of immorality against bis wife 
and is unable toq)rove it, that itself is an indication 
that the father is not a proper person to have 
the custody of his child. The rule that the father 
has got the natural right to the custody of bia 
children is not a rigid and inflexible rule and 
must give way where the minor’s welfare de¬ 
mands otherwise. 

[10] On a consideration of the entire cirenm* 
stances of this case, I am of opinion that the 
order of the learned District Judge cannot be 
supjwrted. I allow the appeal with costs, set 
aside the order and direct that the minor Muham¬ 
mad Siddiq shaU continue to remain with 
mother. It will be open to Wafati to contribute 
such expenses towards the maintenance and 
education of the minor as bis ciremnstanote 
permit. Wafati’s conduct throughout the pro¬ 
ceedings has been nothing short of reprehenab 
and dishonest, to use the words of the late 
learned Chief Judge. I, therefore, aUow Fa » 

as special costs against the respondent. 

v.B.B. Appeal alUfUfed. 
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Misra and Kidwai JJ- 

U. P. Govt, in Nazul Pepartmenl, 
ow—Defendant — Appellant v. Churc 
ionary Trust Association Ltd., London 
lUahabad — Plaintiff - Bespondent. 

First Appeals Nos. 86 and 1^5 oI 
Tl-1946, against decree of Civil Judge, 
lucknow, D/* 13-1-1911. 

(a) Contract Act(1872), S.18S-P?«« °'“S 
-Construction—All clauses must be read tog ^ 

In order t!i determine what powers a 
cy purports to grant the whole must o® ^ 
t would be an entirely incorrect mode of 
) take a few sentences or clauses and to ji] 

jmoved from the context, -ttot- 

(b) Contract Act(1872h S. 

,ey — Construction — Pov/er of » 

lower of attorney for the purpose of also 

lerty of the principal and the power of 
irovided for other purposes and the worw . 
owets for the other purposes were quite ge ^ ^ 

Held, that the governing object of and 

lealing with or disposing of the proper^ 
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the otiier purposes for which tlie power was execHtcd 
must therotovo bo road ns iinoilliivy to this object niid 
even the gonowl w irds conferring those pwers must lie 
so construed ns tJ re4v ct them t» whut umy bo ifquired 
for the performnnee by tho ngeiit of bis duty to soil. 

(Parn 22] 

(c) Contract Act (U72). S, 237 — Third party not 
caring to read written power of attorney—Principal 
is not bot^nd if agent has acted in excess oi autho¬ 
rity. 

Where an ngent holds a piwer of attiruey and tho 
person dealing with the agent d les not care to ask for 
the power of attorney to see if tho traiisact'oo was 
wiirranted by it, the principal cannot bo bound by the 
trans iction if it is in excess of the agent’s authority : 9 
Cal. 1, Foil. [Para 20] 

(d) Contract Act (1872), S, 187—Implied autho¬ 
rity — Power to sell implies power to clarify title 
and settle disputes necessary for effecting sale. 

When a power of atto/ney onfcis a power t) sell and 
there are no words liinitmg the power, a p)wer to 
clarify title and ti settle disputes, in so far as it is 
necessary for eflecting a sale would be implied, iu view 
of the duties imposed on a seller under S, 55, T. P. 
Act, [Pirra 24] 

(e) Compromise—Binding nature — It stands on 
same tooling as family settlement. 

Thero is no reason to treat a compromise settling 
doubtful rights on a footing different from a compro¬ 
mise bet'voen members of a family. Iu e;ich case the 
basis is a compromise and principles governing compro¬ 
mises must bo tho same no matter who the part es to 
tho compromise may be. [Para 28] 

(f) Evidence Act (1872), S. 91 - Compromise- 
Correspondence preceding compromise is admis- 
aible. 

When a compromise is arrived at by means of 
oorrespondcncc the final document executed is the re¬ 
sult of negotiations wh'ch preceded it and the whole 
must bo considered to deterra-no what the compromise 
la. In such a case, there is no question of varying the 
terms of a document but only of determining the cir* 
cuiBstances QDd6t which itcarnc into oiistenco : Cast 
law remwed. 30] 

(g) Contract Act (1872), S. 20 - Compromise ol 
doubtful claims - Subsequent inquiry revealing 
title in one person—Such person cannot resile 
from compromise on ground of mistake. 

Compromises are usually entered into only where 
Ihote is some doubt in the minds of the parties to it os 
-to the'r respective r'ghts Th’s does not mean that the 
title itself is doubtful: the title always lies in some ono 
or other. Thus one or other of the lartics has t tie but 
it is not certain which. A compromise is thus usually 
arrived at in order to settle in whom the title lies and 
the part es agree to settle their differences privately iu 
order to prevent or cut short litigation. H it wc.c open 
to the person whom subsequ' nt enquiry reveals to have 
title to resile from a compromise del berately entered 
into merely on the ground that tho result of a subse¬ 
quent litigation has shown his title to be clear and 
that, therefore, the compromise was not proper but was 
induced by a mutual mistake os to rights or was merely 
the admission of the t’tle of an Aher it would lead to an 
impissihle reault. The person subsequently found to 
have title or a part’cular title, would never be bound if 
there was any derogation from it and only the person 
who had no title would be Iwund by it, which, on tho 
face of it, is a wholly unteuablo proposition: Case law 
Tiviewed : 26 A. 1. B. 1939 Lah. 511, 

[Para 32] 

(h) Transfer of Properly Act (1882), S. 105-Per- 
.petual lease—Lease held to be perpetual. 


Wbero(1)the land was ghoii on loaso at tho same 
time ns the building upon it was sold for nsidontial 
purposes t) the lossco and (2) no peiind was fixed for 
the lease and (3) tho laud was b'ld nt a uniform rent 
for 69 years and 14) several tniiisfen hud taken place 
and tlio Imnstembirty of the lessee rights was clearly 
recognised and (.5) tho lessor never claimod that the 
lease was teiminaiile: 

Held, that altli mgli none of those fiefs taken by 
itself was sullicirnt to esfalillsh the fact that tho lo.a30 
was a permanent one, tho cumulativo oficrt of all of 
thorn taken together was to establish that the land wiw 
held under a pcrpotnal lease. [Para oo] 

Annotation : ('4')-Coni.) T. P. Act, y. 105 N. 18. 

(i) Evidence Act (1872), S. 13 - Recital in docu¬ 
ment — Admissibility. 

A document is admissible in ovidonco if it is a tnvns- 
act on by which ii r'ght is assorted or claimed. H 'clkils 
in it nro not however admissible except to tho limited 
extent la'd down in 29 Cal. 187 (P. C.) and 18 
1931 P. C. 89. Kccilals of previous tinus.actions aro not 
admUs bio : Case law discussed. [Pam 74] 

Ij) Evidence Act (1872), S. 13 - Section does not 
tell how facis are to be proved. 

Section 13 occurs in Chap. II, Evidence Act. which 
is headed “Of the Hclovaiicy of Facts” and it says only:— 
“Whet • the qiie.4iou is as to the existenco of any nght 
or custom, the following facts are relevant”. It does not 
say how these wlovant facts arc to be proved ; for that 
one has to look t) other provisions of tno Evidence 
Act. 74] 

(k) Limitation Act (1908), Art. 144 - Adverse 

possession—Bach case of adverse possession is to 
be judged on its own merits and the circumstances 
of the case. [Para 77] 

Annotation: (’12*(iJom.) Lim. Act. Arts. 142 and 144 
N. 9G. 

(l) Limitation Act (1908). Art, 144-Adverse pos¬ 

session-Burden of proving lies on party asserttog 
adverse possession. [Para 77] 

Annotation ('42-Com.) Lim. Act, Arts, 142 and 144 

N. 87. 

(m) Evidence Act (1872). S, 110 — Section does 
not apply when initial title of another person is 
established. 

The ofTect of S. 110, F.videiico Act, is that if a i^rson 
is in pos»e5sion h's title is presumed until the title of 
some other persm is prived. Once tho initial title of 
another persun U established S. 110 no longer applies 
and the p>ssossor must prove that that title has some¬ 
how or other been terminated. [Para 77] 

(n) Limitation Act (1908), Art. 144 - Adverse 
possession-Esseniials — Possession must be ade¬ 
quate in continuity, publicity and extent. 

The classical requirements of adverse possession are 
that the poisessim must ba tux vi nec clam nec pre- 
cario. that is t) say it must be adequate, in continuity, 
in publicity and in extent to show that it is possession 
adverse to tho competitor. But a mere exercise of 
exclusive and continuous acts of possession would not 
be enough and it must further be shown that the pos¬ 
session was not permissive and that a vigilant owner 
would have known of it. Further, if a person in pos¬ 
session recognises the superior title of the true owner, 
0 . g, hy the payment of rent, no length of time and no 
amount of assertion will oust the title of the true 
owner. Moreover the exclusion of the true owner must 
be complete and partial possession by him keeps hie 
title alive. [Para 78] 

Annotation: (’42*Com.) Lira. Act, Arts. 142 and 144 
N. 16. 
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(o) Limitation Act (1908), Art. 144 — Adverse 
possession—Tacking — Person seeking to tack on 
must be successor-in-interest. 

If a person claims adverse title not only by reason of 
his own possession but also by reason of possession by 
another person he can only succeed if be establishes 
that be is the sucoessor-iQ-interest of the previous pos* 
ses'Or. There can be no tacking on of the possession of 
independent trespassers. [Para 79] 

Annotation: ('.)2*Com.) Liin. Act, Arts. M2 and 144 
N. 92. 

(p) Contract Act (1872), S. 196—There can be no 
ratification oi illegal act without knowledge of 
illegality. 

There can in trutli be no rati6calion witbont an 
intention to ratify and there can be no intention 
ratify an illegal act without knowledge of the illegality; 
25 A. I. E. 1938 P. C. 284, Foil [Para 82J 

(q) Contract Act (1872), S. 228 - Compromise by 
agent partly within and partly in excess of autho¬ 
rity—Parts inseparable—Whole compromise fails. 

V hen an agent entered into a compromise of doubt¬ 
ful rights with regard to a certain property of his prin¬ 
cipal and it wa^ found that with regard to a major 
portion of the property there was no dispute as to prin¬ 
cipal’s title and consequently the agent had no autho¬ 
rity to enter into the compromise and the various 
portions of the compromise could not be separated: 

Held, that the whole compromise failed and the 
parties must be relegated to the position they would 
have occupied but for the compromise. [Para 81j 
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Judlment.—These two appeals arise out of 
two suits disposed of by one judgment by the Civil 
Judge, Mnlibabad. Lucknow. They relate to four 
pieces of land, namely the whole of plot No. 267 
and portions of plots Nos. 282, 286 and 29C, 
measuring in all 2 bighas, IG biswas, 6 biswansis 
15 kachwansis situated in muballa Ivlms Bazar 
on the Bisbeshwar Nath (formerly Banks) Road, 
near the Kaiserbagh Circus in the city of Luck- 
now. Part 1 of this land is covered by buildings 
formerly occupied by the Church Mission Birkett 
High Bchool and the rest of it is oi>en land 
forming part of the school compound. The 
school was run by the Church Missionary Society 
while the proi)erty was under the control of the 
Church Missionary Trust Association Ltd., 
(hereinafter called the Association), a company 
registered under the English Companies Act 
which was formed solely for the purpose of 
holding, dealing with or disjwsing of the pro- 
perty of the Society: vide Ex. A.C7. 

[2] The Association bad been in possession of 
this laud for a long time and as early as 1922, if 
not earlier, {vide, Ex. A-C), it had decided to 
dispose of the whole property of tlie school. It 
accordingly appointed some i-ersons including 
the Rev. CariKjntcr, as its agents to sell thi.s 
property authorising those [Arsons, or any of 
tbem. to substitute others in their place, lu jiur. 
suEj^ce of this authority, the Rev. Carjteuter, by 
a power dated 11-9-1023, (Ex. A-7) apiwinted the 
Rev. Mukand, then principitl of the school, to 
act as agent. The extent of the authority con¬ 
ferred by this power and the object of the 
appointment are questions of imprtauce arising 
for determination in this appeal. 

[3l After some corresiwndeiice commencing in 
1928, a lease was executed on 4-10-1932, on behalf 
of the Secretary of State for India in Council by 
which the four pieces oflandinsuitweredemised 
to the Association to be held by it for so long as 
the land was required for educational purposes. 
Thi.s lease reserved an yearly rent of ns. 70-6-9 
and it was to come into operation with retros¬ 
pective effect from l-i-io-so. It was signed, on 
behalf of tlie Aswociation, by the Rev. Mukand 
as its agent and attorney. 

[4] The Church Mission School was closed 
from the month of June 1935. Consequently, the 
Lucknow Improvement Trust, which was manag¬ 
ing Nazul properties, on behalf of the Govern¬ 
ment, gave a notice to the Association, tlirongli 
the Rev, Mukand, on 18 th May 19.3C, terminat- 
ing the lease and asking for vacant iwsscssion 
of tlie land covered by it by 80th June 1930. The 
promises were not vacated, and on 27th Septem¬ 
ber 1937, the United Provinces Government 
(hereinafter referred to as the Government) 
filed a suit in the Court of the Mimsif, South, 


Lucknow, against the Association, claiming vacant 
iwssession of the land and some money as rent 
and damages. The suit was found to I'e beyond 
the jurisdiction of the Munsif and the plaint was 
orderded to be returned. It was returned on 
28th March 1938, and the next day, 20tli March 
1938. it was hied in the Court of the Civil Judge, 
Malihabad at Lucknow. This suit was numbered 
as Suit No. 28 of 1938 and Appeal no. uj of TJii 
arises out of it. 

(OJ The plaint was a very short one. and 
simply slated tlmt the whole of the land was 
held by tlie respondent under a lease for educa¬ 
tional puriMDses: that it had ceased on JOtli June 
1935, to be used for any educational purpose; 
that tlio lease had been termijiated by noticr 
from 30th June 193G; and that the defendant had 
refused to vacate the land. Hence the suit was 
liled and the following reliefs were claimed: 
(a) Vacant jiosscssion of (he land bo delivered 
to tlic plaintiff; (b) Rupees 17-‘J.9 be decreed as 
rent for the [leriod from 1st April to 30th Juno 
19-30; and Id Ruives 2404-12-3 be decreed as 
damages for use and occupation of the land 
from 1st July 19:3G to sotli .March 193S, at the 
rate of E.'. 1408-7-0 per year. 

[Oj The Association resisted the claim and 
hied a very elal)oraie written statement in 
which, among otlier pleas, it set up title to each 
of the plots in suit quite independently of the 
lease (vide paras. 10 to 20 and 29 to 32 of the 
written statement and paras. 23 (a) to (g) inserted 
by application dated 1.3th December 1938). The 
question of title was further elucidated by the 
parlie.s in tlie oral pleadings of 2:3rd January 
1930. The dctail.s of the defence with regard to- 
each plot will be mentioned when the question 
of title is being con.^idered. The A.ssociation fur¬ 
ther pleaded that the Reverend .Josejih Mukand 
had no authority to take the lease (para. 23); that 
both the jwvties acted under a mutual mistake 
(paras. 21, 22 and 23) or, at least, that the Reve¬ 
rend Mukand was acting under a mistake induc¬ 
ed by misrepresentations on behalf of the plivintiti' 
(para. 24) ; that, on the determination of the 
lease, the old title of the defendant revived and 
it was entitled to continue in posse.'s.sion under 
that title (jara. 2G); that, in any case, it had 
been in i)os.se.53ion at the date of the lease and 
was entitled to continue in jmsession as before 
(imra. 27); that, even if the Reverend Mukand 
had authority to enter into the transaction of 
lease and to admit the title of the plaintiff, tho 
admission made was gratuitous and tlie defen- 
dant was entitled to withdraw it (para. 23); and 
that the respondent was not liable to pay any 
rent under the lease. Consequently, it was prayed 
that the suit be dismissed. 

[7] The Government hied a replication in. 
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ifc that the iVs.-^ciciation bad title to 
<uiy of tiio plots in suit indoi»ciulently of the 
Its position vas fuithci claritiod in the 
Ofal jiloadiugs of 2 hi’( 1 January It ^'as 

assoitorl that there was no misrepresentation or 
mutual mi.'tiil-.c; that the Reverend Mukand had 
full authoi'ily to enter into the transaction of 
lojisc ; that the ailmi-dons contained in the lease 
are hiiidiiiM on the defendant; that the lease was 
in reality ;i c«)inproiniso of disputes relating to 
iitlo and that tlie A'socialion liad ratiliod the 
lease ami was hound by it. 

[S] On the pileadings the trial Court framed 
tile following issues: 

“1. Is the lease (Px. 1) dakd 15th October 1032, 
invalid fi>r haviup been brniglit about under misrepre- 
sontiiliou aud under mutual mistake of facts as alleged 
tiy the defeiidaiit.s iji paras. 21 and 25 of tbe \vrilU,-n 
'•laleniciit'.’ If so. its effort'.’ 2. Whether the Reverend 
•f, Mukand had no (lutliOrUy {•> sign the lease for 
the defendant us alleged by the clefcmlunt in para. 23 
I'f the written statement'? It so, its effect? 3 la) Was 
the le.ase ratified liy tlv' defendant as alleged by the 
pkintifi ij> paras. 23, 27 and 2M of tho replication? 
(b) If eo, iU cflcct? 1. Is the plainlif! entitled to any 
and what amount for use and oecupatiou of the laud in 
•■uit as alleged in para. 5 of the plaint? 5. To what 
arrears of rent, if any, b the plaintiff entitled? 6. Is 
the plaintifi entitled 1 1 got vacatit possession of the land 
in suit as alleged by him? 7. Is the suit luidorvaluod 
and is tho court fee paid insuflicient?” 

[Ol The (lefenrhmt’s counsel pressed for an 
i^suc to determino title to the land in suit but 
the plaintiff's coutisel urged that the suit was 
I'asod solely on tiie lease and there was no claim 
on the basis of title. This was accepted by the 
learned Judge and lie held that tho suit depend- 
od entirely on the validity of the lease and that 
no question of title arose. He accordingly refused 
to frame any issue on the question of title. As 
a result of this refusal, the Association felt com¬ 
pelled to institute a suit to determine the ques¬ 
tion of title. Accordingly, it itstituted Suit No. 24 
of 1939 against the Government, in the Court of 
the Civil Judge, Malihabad, on 20th February 
1939. Apjieal No. Sfi of 1941 aiiscs out of this 
suit. 

[ 10 ] The parties took up the same position in 
tbo suit which they had taken up in the previous 
suit and the reliefs claimed were: (a) A decla- 
ration that the lease dated 4/l5th octol)er 1932 
is null and void; (b) In the alternative, the 
lease bo set aside; (c) A decree for refund of 
Rs. 385-0-6 pnid under tho lease be passed. In 
this suit the following additional issues were 
framed: 

“1. !■? the plaintiff proprietor of the disputed land as 
.alleged? or Is the plaintiff a perpetual lessee of the 
«tmo land? or Does tbe plaintiff hold heritable and 
transfcvable rights iu respect ol that land? 

2. Has tho plaintiff perfected any of the rights 
•covered by Issue No. 1 by adverse possession in the land 
.in suit? 


3. What are the rights of the plaintiff in 282iii8ait? 

4. Is tho plaintiff tstopped fr^m denying the title o( 
tho defcodaut in respect of the land in suit u allied? 

5. To what relief, if any, is tho plaintifi entitled?” 

The two suits were consolidated by an order of 
the Court dated 26th April 1939, and they were 
tried together. The learned Civil Judge dis- 
missed the suit of the appellant in its entirety 
and decreed the suit of the respondent, on the 
following findings: 

“(I) That the Reverend Carpenter was not given any 
authority under tbe power of attorney in his favoot 
(El A-6) to execute the lease in que^t on on behalf ol 
the Association. (2) That the Reverend Carpenterooull 
and did invest the Reverend Mukand only with the 
powers wh ch he himself possessed under Ei A'6. 

(3) That tho Association is the owner of plot No. 382 
by virtue of a permanent transfer from the GovernmeDk 

(4) That pi't No 296 is owned by the Government and 
the Association has no titlo.to it. (5) That the Associa* 
tioD bad, before the lease in dispute, the rights of a 
permanent lessee in the plot No. 287. (6) That the 
Associati )n is the proprietor of plot No. 288 and if 
there was any defect in the t tie it has been made good 
by 60 years’ adverse possession. (7) That it washy rea¬ 
son of a mutual mistake of fact that it was agresd 
between the Nazul department and the Reverend 
Mukand that the proprietary rights in tbe four pieces ol 
land vested in tbe Nazul. (8) That if the true facta 
wore known to tbe Nazul department, they were at 
least not known to the Reverend Mukand and so there 
was misrepresentation by the Nazul (9) That tho 1^ 
was void under S, 20. Contract Act and voidable onotf 
S. 19 of that Act. (10) That there is no evidenw to 
prove that tbe 1 ase was ratified either by the President 
or Secretary of the Assoe nt-on or by the Assooiaiion 

iUelf. (11) That for the applicability of S. 116, Endenoa 

Act, it is not necessary that the person should 
tained possession under the lease but there is no 
pel in the present case. (12i That there . 

compromise only of doubtful rights and. in the p 
case, the title of tho Ars iciation being clear, there 
be DO valid compromise.” 

[Ill The Government has filed these two a^ 
peals from the decrees in both cases an 
grounds taken in appeal are identical, 
learned Government Advocate, who appe^ 
the Government has not argued that any 
under S. 116 , Evidence Act arises. He ^ divia 
his arguments into four heads. He argu • 
firstly, that the Reverend Mukand ^ 
authority to enter into the transaction o 
on behalf of the Association; secondly, tbaMjw 
if he had no such authority, the 
are such as to justify the application ol • * 

Contract Act or, in any case, the 
fied by the Association; thirdly, that the w 
ment has title to all the land in J 

fourthly, that there was no mutual ini9»* 
misrepresentation. 

[12] The learned counsel for the 
controverts all these pleas and urges ^ .. 
title of the Association to all the land m 
made out quite apart from tbe lease of 1 • _ 

[ 13 ] On the first point the argummt is 

the lease in suit, ex. i/l, is in reabw n 


Oudh 59 


1948 U. P. Govt. v. C. M. T. AsscN Ltd. 


mont or adjuitmonb ot claims by which the 
Bevereud Mukand, on behalf of the Association, 
lecognized the Government as the owner of the 
proiierty and the Go^•el•nment, in consideration 
of this, allowed the Association to continue in 
occupation of the property on asi)Ocially favoured 
rental so long as the land continued to bo used 
for educational purposes. It is urged that, in the 
trial Court, even the counsel for the Association 
admitted that “technically” the lease “may be 
called an adjustment of a claim.” He, thcrel’oro, 
argued that this lease came within the authority 
conferred by the Association on tl50 KevorGiul 
Cari)enter by Es. A-C and by the latter on the 
Reverend Mukand by ex. A*7, whether tho said 
powers are construed in the wide sense ot 
enabling the agent to exercise powers generally 
in all matters or in the narrower sense of being 
•exercisable in connection with tho sale of those 
properties. He also relied upon ss. 18G to iss, 
Contract Act to make good any deficiency that 
may exist in the working of tho jKiwers. 

[ 14 ] On the other hand the learned advocate 
for the Association contended tliat the power 
-conferred by Ex. A-G upon the Reverend Cariienter 
must be strictly construed and that it did not 
confer upon him power to be a party to a lease 
or to enter into any adjustment, settlement or 
compromise on a question of title. The Reverend 
Carpenter was only given power to sell tho pro¬ 
perty as it stood because para. 1 of Ex. A-G 
clearly indicates that there was, in tho mind of 
the Association, no doubt as to its title to all 
■the properties sought to lie sold. He urged that 
the dominating object of tho power was the sale 
of the properties and all other powers conferred 
must be referred back to it. He proceeded further 
and contended that the .proceedings mentioned 
in para. 5 and tha adju-stnient etc. mentioned in 
para. 6 related back to paras. 2 and 3 and to 
anything that might be done after the sale in 
order to give effect to it and not to anything 
done before tho sale. 

[ 15 ] It is obvious that the Reverend Carpenter 
could not confer upon the Reverend Mukand 
any power which he did not jossess, though he 
may not have conferred even nil these jciwors. 
We have, therefore, first of all to consider what 
Ijowcrs Ex. A-6 conferred mion the Reverend 
Carpenter. Before doing this, however, it is 
advisable to remind ourselves of tho principles 
in the light of which powers of attorney should 
be construed. 

[ 10 ] Advocates for both the parties agreed 
that powers of attorney must ho strictly con- 
struod but with regard to other matters they 
placed a large number of authorities before us. 
It is unnecessary for us to consider all of them 
because the principles are well settled. In 


Pollock aud MuIIa'a Commontary on tiio ('on- 
tract Act, 7th (1914) Edn. p. M9, tho following 
pas.sago occurs: 

‘‘Another rule is tlmt wlioro sjireiiil powers aro 
followed by general words, llio general words e.iG to bo 
constniod limited to wbivt is laros^ary for the proper 
excreiso of special powers and ns enlarging those iKOwera 
only when nocesyivy for tlio carrying out of the 
purposes for which tho authority is given." 

The principles applicable have been very clearly 

and succinctly summarised in Bowotcad’a 

“Agency”, 8th Edn., Art. 34 p. 73 (corresponding 

to Art. ;!6 of the Utli Edn.): 

‘Towers of attorney nui$t be strictly pursued, aud 
aro construed ns gi\iug only such authority ni thoy 
confer expressly or by necessaiy implication. Tho 
following are the most imp irtant rules of c 'iislruction : 
(1) Tho operative p;irt of the deed is controlled by tho 
recitals. pJ) ^Vhe^o authority is given to do particolac 
acts, followed by general words, the general words aro 
lestricled to what is necc&ary for the proper i>erfor- 
luauce of the particular acts. (3) Geneml words do not 
confer general powers, but arc limited to the purpose for 
which the authority is given, and are construed 03 
enlarging the special powers when necessary, and 
only when ncc-essary for that purp.'se. (4} The deed 
must be construed so as to include all medium powers 
necessary for its elTective execution." 

[17] It wa^ laid down in V-tio 0, w. N. 490^ 
(at pp. -lOd-iOl) that a i>owcr of attoniey must be 
strictly construed as giving only .such authority 
as it confers expressly or by ueccasary implica- 
tion and, in order to see what was intended by 
certain words in a iKjwer of attorney, thoy must 
bo considered in tho context in which they aro 
placed and the general object of tlic power must 
also W borno in mind. In tho same case it was 
further laid down at p. 4‘J4, that when the agent 

apix)int(jcl by a written deed “tliere seems to 
bo no questioii of any implied agency. Tho 
lowers conferred upon him as agent have been 
definitely sc-t forth in tho written mukhtarnama” 
and there is no justification for going outside its 
terms. 

[18] In 43 I. A. -18,^ their Lordshiiis of tho 
Judicial Committee say at pp. 54 and 55 : 

'■Applying to the p )wcr in the present case the ovnon 
of c mstiuction laid down in (1893) A. C. 170’’ at 
p. 177, namely, 'that where an act purporting to be 
done under a p iwer of iiit )rnoy is challenged as bcic^ 
in exccsa of the authority e mferred by the power, it u 
iiecesi-ary to show that on a fair cmstruction of the 
whole instrument the authority in question is to bo 
found within the four corners of tho instrument, either 
in express terms or by necessary implication,' their 
Lardships cjusidcc tlmt the authority to enter into 
tran&icli.)ns of the imturc in dispute is to be found in 
the document itself by necessary implication from tha 
nature of the business, with thcgencral management of 
which the agent was entrusted. Without such authority 
it would hardly have been possible to carry on the busi¬ 
ness of a money-lender and financier." 

Further their Lordships say: 

“It was urged on behalf of the defendant that it waA 
not shown be had received any benefit from tho truna- 
actioa in question. Their Lordships think that if 
authority is established the more fact that the principal 
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did not receive any benedt docs not rid him of his 
liability.” 

Ill y cal. i‘ ifc laid down by a Ltneh of tbe 

Calcutta Court at pa^e S : 

■'One- vtH T kir test, as it seems to me, whether the 
plaiiit'fi ought to be bjiinJ by the transactioD, is this. 
If the (Ic-feiulant had looked at the transfers, as he 
onglit ti have done, and had seen that they were traos- 
ier- made of tlie Muir shaves and on the plaintifl’s 
behalf, and if he had then asked to see the power*of- 
iittoiney, ought be not, and should he not. at once as a 
reasonable man liave seen, on looking at the power, 
that tlie transaction into which he was entering was 
one wliiuli the p-jwer-of-atljrney did not warrant.” 

'[’lie loariK'cl Government Advocate also argued 
that if the terms of the ix)wer of attorney are 
ambiguous and it is not certain whether they did 
or did not authorise the lease or a settlement of 
claims etc. the A.=sociation mu.st b? held bound 
by acts which the agent did mtha bona fide belief 
that the power had been conferred upon him. In 
.''iipiiovt of this ]U'Op05ition,lio relied upon the fol¬ 
lowing authorities; (ISSO) 02 ch. D. C2o,^ U91G) 
65 L. J, K. 11. HbT*^ and (1920) 2 K. 11. l&C.' 

[19. '1 hough apparently these authorities sup¬ 
port hi.s contention, they are not directly appli¬ 
cable to this case because in none of these cases 
was tlicrc any power of attorney to interpret 
and the only question was whether an agent 
could bind his principal if he carries out a parti- 
cular direction given to him by his in-incipal in 
a I'fu ticiilnr manner which was not justified by 
tlie direction in question but which he bona fide 
believed to be justified. Further, the authorities 
which have been referred to earlier in this judg¬ 
ment clearly show that, in the words of Lord 
Maennghten in (189:3) A. c. 170* at p. 177: 

■’Where an net purporting to be done under a power 
of iKt nney is challenged as being in excess of the 
authority conferred by the power, it is necessary to 
show that on a fair construction of the whole instru¬ 
ment the authority in question is to be found within 
tbe four corners of the instrument.” 

Moreover, in the present case, we shall jiresently 
show that there is no such ambiguity as would 
call for the applicaiion of the principle invoked 
by the learned Government Advocate. 

f 20 ] Wo may note that in the present case 
the Na/.ul Department did not try to ascer- 
aitn the extent of the Rev. Mukand’s autho¬ 
rity though it could easily have done so by 
asking to see his jiower. It is no doubt true 
that, in his capacity of Principal of the School, 
he was in charge of the property of the Associa¬ 
tion at Lucknow but this, the Naznl Officer 
himself realised, was not sufficient because he 
wrote and asked the principal, "the name and 
the designation of the officer who will sign the 
lease on behalf of the school" (ffdt? Ex. 13). The 
Rev, Mukand wrote back that he would sign as 
"agent and attorney, Church Missionary Asso- 
ciition, Ltd., London and Allahabad": vide 


Ex. 14. The Nazul thereafter, instead of asking 
for the power of attorney, accepted this and pro- 
ceeded to get the lease signed by the Rev. Mukand. 
Applying the test laid down in 9 cal. i* to this, 
case, the AssoGiation cannot be bound by tbe 
action of the Rev. Mukand if it is in excess of 
bis authority. 

[ 21 ] We come, therefore, to a consideration of 
tlie power of attorney, Ex. A-6, itself. In order 
to determine what powers it purports to grant 
the whole must be read together. It would be an 
entirely incorrect mode of construction to take a 
few sentences or clauses and to consider them 
removed from the context. The relevant portion 
of Ex. A-C reads as follows t 


■‘Whereas among the objects for which the company 
is established is to act as and allow its name to be used 
as trustee whether alone or jointly with any person or 
persons for the Church Missionary Society for Africa 
and the East (hereiualter called the Society) whose 
office is situate in Salisbury Square aforesaid and 
accordingly to hold and deal with tbe disposal of lands, 
buildings investments and property of any kind real 
or personal moveable or immoveable it any part of tbe 
w’orld belonging to the said Society. And whereas by a 
resolution passed at a meeting of the General Com¬ 
mittee being the governing body of the Society on the 
thirteenth day of September 1922 the said committee 
authorized and directed the company to issue a power 
of attorney to the effect and for the purposes herein¬ 
after more particularly expressed. Now these presento 
witness that in compliance with the said resolution and 
direction and for edectuating the same company doth 
hereby make, constitute aud appoint tbe Reverend James 

Nelson Carpenter of Allahabad in the province of 
in the United Provinces in India and Arthur GordM 
Dallimore of Allahabad aforesaid Office Manager to Ihe 
Society (who and the survivor of them are hereina* r 
included in the expression the attorneys) jointly an 
eachof them severally to be the true and lawful Attorney 
and Attorney of the company for the purposes following 

namely: , i to 

1. To sell, convey, transfer andassiga absolutely tmw 

the purchaser or purchasers thereof at such . 
prices and upon such terms aud upon such , 

as the attorneys shall think fit all or any part or pa 
of the premises next hereinafter described namely. 

(a) The laud, buildings and other property ® 
Society commonly known as the Oxford 

Hostel at Allahabad in the province of ■^8^* J'l .. 
Warden’s Bungalow Lodge Offices other buUUmf, 
playihg fields and other appurtenances. 

(b) The laud, buildings and other Property ? 
Society commonly known as the Birkett High w 
Nos. (Ahlea Manz l) and 2 (Khas Manz'l) Ban® ^ 
Uohalla Khas Bazar Tbana Hazratganj (formerly 
shgauj) Lucknow or elsewhere with Bungalow 

out buddings and other appurtenances. 

(c) Tbe land, buildings and other properly o 
Society commonly known as the High School 
Nazar Bagh. Husainganj also at Uucknow compr 
Hostel aud Warden's bungalow in one Courtyard 
large playing fields twoshopsaudnumeroushouscs . 
of which are let to tenants near tbe H gh School 

or erected on land held therewith. -ca the 

2. To ask, demand, sue for, recover and rw«i 
purchase monies and all other sums of money 
perty whatsoever and giveeSectual receipts, releas 
discharges for the same respectively. 
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3. To redoem any lien, charge or burden nUectiug any 
part or parU of tho property sold ^’hich the attorneys 
may think fit to redeem upon such terms as tho at¬ 
torneys shall think fit or to make any sale or sales sub¬ 
ject to any such Hen, charge or burden. 

4. To pay any sums which the attorneys may deem 
to be duo from the company or expedient to pay. 

5. To institute any proceedings in any Court of 

Justice and to appear, defend or intervene in any pro¬ 
ceedings brought by other persons and to Ukc such 
steps in any such proceedings as the attorneys shall 
think fit. , 

6. To settle, adjust, compound, submit to arbitration 
and compromise all actions, accounts, claims, and de¬ 
mands whatsoever which now or hciealtcr shall be de¬ 
pending between the company and any person or per¬ 
sons in such manner as the attorneys shall think fit." 

[22] In considering Ex. A-6, the first thing to he 
noticed is the recital \^’hich mentions that one of 
the objects of the Association is "to hold and 
deal with and dispose of lands, buildings in¬ 
vestments and property of any kind Then 
follows another recital and the various i)Owei’S 
which are conferred upon the agent, the first of 
which is to sell the property described in the 
paragraph numbered l. This is a clear indica¬ 
tion of the fact that the governing object of the 
power was the dealing with or disixjsing—in this 
case by sale—of lands and buildings. All the 
other “purposes” for which the power is executed 
must, therefore, be read as ancillary to this ob¬ 
ject and even the general words of paras. 5, G 
and 8 must be so construed as to restrict them 
to what may be required for the performance by 
the agents of their duty to sell. 

[23] This brings us to the second line of argu¬ 
ment, namely, that, no matter where the title to the 
properties lies, the right of the Association was of 
a doubtful nature and the land on which the 
school buildings stood could not be sold without 
a clarification of the title and the production of 
proper title deeds for the satisfaction of intending 
purchasera. Thus, it is argued, that since the 
agreement of lease was executed in pursuance of 
the idea of clearing title in view of the claims made 
by the Lucknow Improvement Trust, it was such 
a settlement, adjustment, compounding or com¬ 
promise of claims as came within the purview 
of para. 6 of Ex. A-6. It is farther argued that, 
oven if this were not so, the Eev. Mukand, as 
the agent charged with the sale of the property, 
had implied authority to enter into such agree¬ 
ments as might bo found necessary for proceed- 
ing with the sale. The contract of lease is sought 
to be sustained on this ground also. 

[24] As we have already stated, the learned 
advocate for the Association strongly contends 
that Ex. A-6 conferred no authority on the Rev. 
Mukand to clarify title; be had power only to 
sell whatever title the Association had. We can- 
not agree with this contention and our construc¬ 
tion is that paras. 5 and 6 of Ex. A-6 caunot be 


co-related only to paras. 2 and 3 but must bo 
* referred to the governing object of tho power of 
attorney, namely, the sale of the proixrby. There 
are no words limiting the power and, in accor¬ 
dance with the principles which the authorities 
discussed by us have laid down, tho j^owor to 
clarify title and settle dispute.-^, in so far as it' 
was necessary for effecting a sale, would ho im-, 
plied even if it were not expre.ssed, in view ofi 
the duties imposed upon a .seller by s. 53, T. P.' 
Act. When, therofore, the authors of the power 
of attorney confer upon the agent authority to 
adjust and settle claims, ihere is every reason 
to think that they were empowering him to I'lace 
himself in the iwsition of being able to satisfy 
intending purchasers of title to the proi^erty to 
be sold. We have, therefore, come to the conclu¬ 
sion tliat the iwwer of attorney, Ex, a-G, did not 
confer upon the Rev. Carpenter any iiower of 
adjustment, settlement or compromise of claims 
beyond such as might be necessary for carrying 
out the .sale to effect which it was principally 
executed. 

[25] Coming now to Ex. a-7, we lind that the 
Rev. Carpenter says: 

‘ I do hereby appoint Joseph Newman Mukand Clerk 
in Holy Orders, resident in tho eity of Lucknow, my 
substitute to sell all or any of the properties, to execute 
deeds of sale and to do all or any of the things I am en¬ 
titled to do by the within aforementioned powers of at¬ 
torney .■’ 

These words are very wide and clearly indicate 
that the Rev. Mukand had conferred upon him 
all the powers which the Rev. Carpenter had. 

[ 26 ] We thus come to the next question argued 
before us, namely, whether the lease can be con. 
sidered to be a ‘'settlement, adjustment.... 
compromise” within the meaning of para. 6 of 
Ex. A-C. The learned Advocate for the Associa- 
tion contended that, in the present ca.so, there 
had been no claim or contest at all but that the 
Rev. Mukand had surrendered himself entirely 
into the hands of the Improvement Trust, seeking 
guidance from them and allowing them to dic¬ 
tate bis action. Thus there was no settlement 
of rival claims, He further argued that any 
settlement in the present case could only be 
effectuated by a conveyance,—from the Rev. 
Mukand, since the title was that of the Associa- 
tion. It is nothing more than a gratuitous ad- 
mission which can always bo withdrawn. He also 
urges that the lease does not mention the exis- 
tonce of any dispute and its settlement and that 
for this reason also it cannot operate as a com¬ 
promise. He relies upon 15 W. R. 16 '* and 26 Cal. 
81 ® in which it was laid down that title can pass 
from one i^rson to another only by a conveyance 
and, unless a conveyance was executed, there 
was nothing more than a mere admission which 
could be withdrawn. In the first mentioned case^ 
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on an obicction being made to her not being 
impleaded, Mt. Ladoo had made an application 
in Court li'.at Phe '^’as neither the guardian of 
the minor jdaiiitill' nor had slie any interest in 
the proi-crly. Tliis ^Yas h.cid not to affect any 
right ^Yhich'pho might liavo liad in the property 
or ^Yhioh phe might acquire. In the 

second case, the repeated assertions by a talnqdar 
of Oiidli that his uncle was malik were held in 
the al>=C'nco of a conveyance of his undisputed 
rights not to confer any title upon the uncle. 
Keither of these cases related to any settlement 
relating to disputed rights and they can be of no 
assistance to the Association. 

[27] There area largo number of cases relating 
to family settlements in which it has ken held 
that a compromise of disputed claims may ope¬ 
rate only as recognition of pre-existing title 
and will k binding on the parties even if no 
duly registered deed of conveyauco is executed 
but tlie learned Advocate for the Association 
distinguishes tliose cases on the ground tliat the 
settlement of family disputes is such a laudable 
cause th:it things are i^rmitted to be done to 
Kcliieve tliat object which are not otherwise per- 
mitted. Further he differentiates the authorities 
on compromise relied upon by the learned 
counsel for the appellant on the ground* that in 
all these cases tiio compromise was followed by 
a decree or order of Court. 

[28] ^Ve see no reason to treat compromises 
Betlling doubtful rights on a footing different 
from compromises between members of a family. 
In eacli case, the basis is a compromise and the 
principles governing compromises must be the 
same no matter who the parties to tlie compro¬ 
mise may be. As to the second point we find 
that, in the present case also, the settlement of 
disputes was followed by a lease which was exe¬ 
cuted by both the parties, king an acknowledg¬ 
ment by the Rev. Mukaud of the proprietary 
rights of the Government and an agreement by 
tlie Government to allow the Association to con¬ 


tinue in possession at a favourable rent for such 
time as the land may k required for educational 


purposes. 

[29] In 8 I. A. 215^® two wills and a deed 
called an acquittance roll were treated as a com¬ 
promise without the necessity either of a deed of 
conveyance or a decree of Court. In A. I. B. 1926 
p. c. 54 ,^^ a will although invalid as a will, was 
held to k good evidence of a family arrangement 
which their Lordships deduced not only from a 
consideration of the documents themselves but 
also from the surrounding circumstances. In 
A.I.E. 1938 Lah. 69'* a petition of compromise 
presented in execution proceedings was held to 
be sufficient evidence of a compromise. In S4 
Bom. 139'® a document embodying a compromise 


was neither registered nor followed by a decree. 
1 -lacb party acknowledged the existence of certain 
rights in the others, and neither party conveyed 
any right.s to the other nor did the document 
mention that there were any disputes between 
the parties to be settled. It was held that the 
document was good evidence of a compromise 
which bound the parties. 

[30l The learned counsel for the Association 
drew’ our attenfion to A. I. E. 1925 P. C. 122’*aiid 


tried to puvsuade us to hold that the corres- 
jKindence which preceded the execution of the 
lease could not be considered for determining 
whether there had been a compromise. IVe do 
not agree with Ihis view. When a compromise is 
arrived at by means of correspondence the final 
document executed is the result of negotiations 
which preceded it and the W'bole must be consi¬ 
dered to determine what the compromise is. In 
such a case thero is no question of varying the 
terms of a document but only of detennining 
the circumstances under which it came into 
existence. In the case to which the learned 
Advocate referred, their Lordships quote wiffi 
approval the following passage from the judgment 
of the High Court as laying down “a correct 
appreciation of the functions of a Court in con¬ 
struing a document of title submitted to it for 

consideration:” 


“I took the v-ew thftt in order to understand what 
was actually settled it was necessary to deal ^ 
certain doenmeuts on which the settlement ' 

not to contradict any of the terms of the scUI 
but to identify the thing demised.” , 

In the present case also the ® . 

which preceded the granting of the leos0 
_EX3. A-O, A.73. A-IO, A-11 and 9 - may 

considered not for contradicting or a 

terms of the lease, but in order te undets 
what it was that the contract of lease ac 
determined. (It may be noted that the A^ * 
tion itself produced most of the documen 
consideration of which it now objects.) 

[31] \Ve, therefore, hold that the 
well may, and in the present case d^p _ 

a settlement or adjustment of /virres- 

the Government and the Association. Ihe 

pondence which precedes the lease and 
dence of the Rev. Mukand as D. W. 
room for doubt that the Rev. Mukand . 
ing to get clear evidence of the title of _ 
tion to the property to be sold. Ah® 
Mukand says: . , miffhtb* 

"I wanted to purchase also the (and wbi ^ 
proved to belong to the Nazul about 1928. 
do it in order to consolidate my rights so ^rtyjogb 
be made freehold, as the question 
postponed, was still there. I wrote or ^ 

Nazul noting down on the receipt for w J 
oharged-Bs. 6-4-0 from the school. I ^ j 

impression that I could take a lease as 
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wold buy. Exbibita A-9 and A-11 were ^ritten in 
continuation of the correspondence I began witli a view 
to buying tbe land from Nazul. That correspondence 
resulted in tbe esecution of tbo Ie\so I entered into 
this lease in tbe interest of my principals to tbo best of 
my abibty." 

At this stage, it is necessary for us to consider 
another argument which has been strongly pres. 
Bed before us by tbo learned advocate for the 
Association and which was accepted by the learned 
trial Court and that is that the lease in ques¬ 
tion evidences not an adjustment or a settle- 
. ment or compromise ol disputed claims but 
only a gratuitous admission by the Rev. Mukaiid 
of the claim of the opixisito party. The 
Court has proceeded to consider all the evidence 
adduced in the case aud, after an elaborate exa¬ 
mination of that evidence, which led it to con¬ 
clude that the Association had title to all the 
plots in suit (except No. 296), it held tliat the 
rights were not doubtful and that, therefore, 
there could be no compromise in the true sense 
of the word. 

[32] The approach made by the learned Civil 
Judge to the question of title is entirely incor¬ 
rect and. if it were sanctioned, no compromise 
at all could be sustained. Compromises are 
usually entered into only where there is some 
doubt in the minds of parties to it as to the 
respective rights. This does not mean that the 
title itself is doubtful: the title always lies iu 
some one or other. Thus one or other of the 
parties baa title but it is not certain which. A 
compromise is thus usually arrived at in order 
to settle in whom the title lies and the parties 
agree to settle their differences privately in 
order to prevent or cut short litigation. If it 
were open to the person whom subsequent en¬ 
quiry reveals to have title to resile from a com- 
promise deliberately entered into merely on the 
ground that the result of a subsequent litigation 
has shown bis title to be clear and that, there- 
fore, the compromise was not proper but was 
induced by a mutual mistake as to rights or 
was merely the admission of the title of another 
it would lead to an impossible result. The 
person subsequently found to have title or a 
particular title, would never be bound if there 
was any derogation from it and only tbe person 
who bad no title would be bound by it, which, 
on the face of it. is a wolly untenable proposition. 

[38] In order to arrive at this conclusion the 
learned Civil Judge has relied upon the following 
authorities, which are the only ones which tbe 
learned advocate for the Association boa placed 
before us, on the point: a i.r. 1937 pat. 65;'® a.i.r. 

1939 Lah. 611;’* A. I R. 1938 Rang. 227;*^ A. I. B. 

1940 oudh 409:'* 20 Cal. 01." None of these cases 
except the Lahore case, related to compromises. 
The decision in the Lahore case was based on 


tho fact that tho ixirty relying uix)n the com¬ 
promise had not curried out its terms. There 
is no doubt, however, that tho loaniod Judge 
also considered Ss. 19 and 20. (iloiitract Act, and 
held that, in tliat case, in circumstiinco.s similar 
to tho present, tbo parties were under a mistake 
of fact essential to tho agreement and that, for 
that reason also, tbo compromise .slioiild bo set 
aside. If this principle is accepted, then no com- 
promiso can ever bo uplicld hecauso it i.s only 
when the parties are not fully aware of their 
re5i)ective riglits in tho subject-matter of the 
dispute, owing to mistakes either of fact or law, 
that compromise.^ are arrived at, exceiit in tho 
limited number of casc.s in which one of parlies, 
although fully aware of his rights, is prei)arGd 
to concedo something to tho other in order to 
purchase peace. In our opinion, in considering 
a compromise, it is not the title or tho facts 
uiwn which that title is based that are essential 
but tho fact of the existence of a bona fide 
dispute is the only thing essential to the settle- 
ment of the dispute. 

[34] In A.Mt.l927 Oudh 19b’* the Secretary of 
State had sued to recover p03se.ssioii of certain 
plots of land in tho pos'ession of Nabi Daklish. 
Xabi Ilakhsh denied the title of tbe Secretary 
of State. Subsequently the parties camo to terms 
and it was agreed that Nabi Bakhsh should re¬ 
cognise the title of the Secretary of State but 
continue to hold on a lease on payment of Rs, 20 
a year as rent. A decree was passed in terms of 
tho compromise and subsequently a lease and 
kabuliyat were executed. Then came tbe deci¬ 
sion in 21 0 . c. 33^" in which the whole question 
of title to lands in the City of Lucknow was 
decided. Nabi Bakhsh failed to pay rents and 
the Secretary of State brought a suit for arreai-s, 
It was pleaded by Nabi Bakhsh that the com- 
promise, lease and kabuliyat were void by mason 
of a mutual mistake of the parties as to title in 
view of S. 20. Contract Act. This plea was re¬ 
jected by a Bench of this Court and tho compro¬ 
mise was uplicld. Tho learned Judges say: 

“The agreement contained in the coinpromiso and 
in tbe subsequent deeds following it was not coudiliona) 
on the existence of title, as a matter of fact, in the 
Secretary of State. The essence of the compromise wa.*? 
the rcognit oD of antecedent title independently ot 
the fact as to whether it actually existed or not. Thus 
the matter that tho title actually lay iu the SecreUiry 
of Slate WAS not a fact essential to tho agreement." 

[35] The case was followed in A. i. R. I93i Oudh 
442,** in which Ziaul Hasan J., held that 8. 20 , 
Contract Act, was not applicable and ho quoted 
with approval the following passage from p, 336 
of Kerr on Fraud: 

“Mistake in law is not a ground for setting aside a 
compromise, if the parties to tbe transaction were in 
difficulty and doubt, and wished to put an end to dis¬ 
putes and to terminate or avoid litigation. If one or 
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more parties havin'’, or supposing they have, claims 
np.)!! given sulject-iiialtcr or claims against each 
otlier, agree to comproniise thc?c claims, and the know- 
lodco, or moans of knowledge, of each of them with 
re-pcct to the mode in which, and the circumstances 
under whivli, liis elaiin arises, stand upon an equal 
fnoting and tin re is an al)scnre of fraud or misropre* 
ronlntion, the tian-act'cii is hiudiii" although the cou- 
f'lnsii'ii at whieli the parties may have arrived is uot 
Hial which a Court of justice would have arrived <at had 
its deci'inii hecn sought. The veal consideration which 
ouch p.triy receives un<ler a compromi:e being, not the 
•acrifitc of the right, hut the sotllcmcnt of the dispute 
•iiid the iibandoniiicnt of the claim, it is no objection 
to the valid.ty of the transaction tliat the right was 
( enlly in one of the parl’cs only and that the'others had 
ID r ght whatever. It, for instance, two parties claim 
adversely to each oilier tlic inheritance of a deceased 
person, and, in order to avoid lit-galinn, agree to divide 
the inheritance it is no ground for setting aside the 
agreement that (uily one was heir and that the other 
gave lip tlic ir^glit wiiich lie really possessed. The 
fact that the one may have liad no claim is immaterial, 
if lie was honestly mistaken as to liis claim. It hs 
enough if. at the time of the compromise, be may have 
believed he had a claim, and tliat the parties have, by 
(he transaction, avoided the necessity of going to law. 
To render valid the compromise of a litigation, it is not 
even necessa''y tliat the question in dispute should 
really be doubtful, if the parlies b'^na fide consider it 
lihcso. It is enough to render a compromise valid, 
that there is a question to he decided between them. A 
compromise of doubtful rights will not be set aside on 
any other ground than fraud.” 

There was an appeal from the decision of Ziaul 
Hasan J. in A. i. r. 193G oiidh 97 "’ and a Bench 
oi this Court affirmed the view he had taken 
and again followed a.i.r. 1907 oudh 198,*® hold- 
ing that ‘'such a compromise of disputed title is 
not affected by a later decision upon that title." 

[%] The same view was taken by the Patna 
High Court in a.i.r. io 40 rat. 406.*^ 

[ 17 ] A consideration of all these authorities 
loads us to the conclusion that the crucial 
moment of time to be considered in judging of 
the validity of a compromise is the time at 
which the compromise was arrived at. In the 
present case, since one of the parties was only 
an agent with limited ix)WGr3, we must also 
consider whether the compromise or adjustment 
fell within the scope of bis authority, that is to 
say, whether the compromise was necessary for 
the purpose of proceeding with the sale. This 
reiiuires a consideration of the state of title as it 
must have appeared to the Rev. Mukand and to 
the Kazul Officer in 1928 to 1932 quite apart 
from what we may now find it to be. Since, 
however, it is necessary for us to determine, for 
the purposes of the Association’s suit, where title 
actually lies we will consider both aspects of the 
question of title at one and the same time. 

[38] Plot NO. 282 may first be disposed of. 
With regard to this plot, the learned Govern¬ 
ment Advocate wished to argue that there was 
no valid deed of transfer of this plot by which 


title passed to any one from the Government 
and consequently the Association ought not to be 
granted the declaration for which it prayed. He 
based his arguments on the provisions of 21 and 

22 Viet. chap. 106, S. 40 as modified by 22 and 

23 Viet. chap. 41, s, 1, and upon the interpreta- 
tion placed on them in A. l. R. 1931 Pat. 268.** 
He contended that those sections authorised only 
an oflicer entrusted with the government of a 
district to convey property belonging to the 
Crown and lie urged that, in the present case, 
the proper officer to convey plot No. 282 would 
have been the Deputy Commissioner of Luck¬ 
now. We find, however, that it is not only the 
officer charged with the administration of a dig. 
trict w’ho can make a transfer but "any officer 
for the time being entrusted with the Govern¬ 
ment, charge, or care of any presidency, province, 
or district of India." Thus the officer charged 
with the government of the Province of Oudh 
was also competent to make the transfer and, in 
the present case, the sanction of the Govern¬ 
ment of North-Western Provinces was given 
(vide EX. A.69 and Ex. A. 2 /D. w. 1). We are, 
liowever, not called upon to determine the true 
meaning of the Statutes mentioned or whether 
they have been complied with in the present 
case because in para. 9 of its written statement 
in suit NO. 24 of 1939 the Government clearly 
admitted that a transfer had been mode to the 
principal of the school for the benefit of the 
school, though it denied that the Association had 
acquired any rights thereby or that even the 
principal had acquired proprietary rights. It ia 
not open to the learned Government Advocate 
to resile, on a question of fact, from the position 
which his client adopted in the written sta^ 
ment. The effect of the transfer remains to be 
considered. The transfer is of a permanent 
nature and no conditions are imposed, no re^ 
is reserved and no right of re-entry is provided 

for. We can find nothing in the correspondence 
relating to this piece of land which would m 
any way limit full proprietary rights and make 
the land liable to resumption on the schoo 
ceasing to exist. Indeed it appears to us 
that time, it never entered into any one s hi^ 
that the school might cease to exist. Even when 
the Government made grants of money to t e 
school for building purposes it only stipulate 
for some return if the school ceased to exist 
within 20 years {vide Exs. A-26, A.27, A-28 and 
A.29). In the present case there is no sue 
stipulation and it is clear that the grant is a 
permanent one. -We find, therefore, that the 
Church Mission High School became the owner 
of the portion 0 ! plot No. 282 now in suit. Tbew 
is, however, no evidence of any transfer to the 
Association and it is agreed by the parties thal 
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the Church Mi^siouary Society, which runs the 

school, is not the same thing as tho Association. 

Thus a grant to the school -is not a grant to the 

Association and the latter has not proved its 

title to the portion of plot No. 282 granted to the 

school but, at tho same time, the Government 

also had no title to this plot. 

[39] With regard to plot No. 29G, the Associa- 

tion was not at all clear as to its position. In 

para. 17 of its written statement it said : 

“Thai to the south of No, 287 is khasia No. 296 
wliicli was the properly of tlie Nnzul. It seems Hint at 
some lime iu ailjust’ng the boumlniy, some portion of 
No. 296 was included within the area of the kothi and 
it seems probable that a perpetual lease in respect of the 
land so included was given by the Nazul to either Itajiv 
Karabjit Singh or Mohiuddin at an aumial rent of 
R'. 6-4-0.” 

Again, in para. 36 it is said: 

“That as to a portion of plot No. 296, now in suit, 
tlic Church Missionary Trust Association I/imiled set 
up the title of a perpetual lease on a payment of Rupees 
'6-4-0 per annum as it appears highly probable that 
such ft lease was granted by tbc Nazul.” 

These pleas are repeated in paras. 4 and 23 res* 
pectivciy of the Association’s plaint in identical 
terms. The Government denied any i)erpetual 
lease and alleged that the plot was Nazul pro¬ 
perty. This uncertainty in tho minds of the res¬ 
ponsible officers of the Association existed even 
when the present suit was filed, and it must also 
have existed in 1928 to 193-2 when negotiations 
were going on between the Rev. Mukand and 
the Nazul Department. The trial Court has 
found that this plot was owned by the Govern, 
ment and the Association had no rights in it. In 
appeal, the only argument advanced is that, 
though the title of tho Association is not proved, 
the narrow strip of laud has for long past been 
treated as a part of plot no. 267 and should bo 
deemed to be an accretion. Exhibit A-28, a deed 
executed by tho Association in favour of tho 
Government, shows that the present compound 
wall was built in 1914. It appears probable that 
the strip of land was included in the school 
compound at that time. There is no proof of an 
earlier possession by the school. Thus the school 
l)a.s not l)een in possession for a sufficient length 
of time to acquire title, and in this piece of 
land, tho association has no title at all and the 
property remains that of tho Government. 

[40] We will now take up Plot no. 287 which 
comprises by far the largest portion of the land 
in suit, measuring 2 bighas 2 biswas, 17 biswan- 
sis and 12 kaehwansis. It is as well to bear in 
mind that the building situated on this plot was 
called Khas Man^il (and later No. 2 Banks Road), 
since reference is made in most of the doou. 
ments not .to plot No. 287 but to ‘Khas Manzil.’ 
With regard to this plot and the buildings situate 
upon it, the Association pleaded that it had 
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acquired title from Mohiuddin, who had ob¬ 
tained it by gift from Raja Sarabjit Singh, that 
Raja Sarabjit Singh was entered in the kbasra 
of the city of Lucknow as full proprietor; that 
the Association and its predecessors bad been in 
full proprietary possession of it for over GO years 
and that, consequently, it bad become the abso- 
lute owner of this \M. The position whicii the 
Government took up was that the building had 
been sold in 1861 l>y the Government to Mrs. 
.lohannes, iiiothor of Mrs. Qnieres, and that Mrs. 
Joliaimes bad agreed to bo a lessee of tim site at 
a rental of Ks. G-4-0 [cr annum. It was then 
pleaded: 

“Mis. -Tobannes paid rent to the Nazui from 1861 to 
to 1868 and from 1868 to 1876, Raja yar.ibjit Singh 
paid the same to Hie Nazu). When Raja Sarabjit Singh 
gifted the building to Mohiuddin, the latter paid rupees 
6-4-0 by way of rent to the Nazul from 1877 to 1893. 
In the sale deed esecuted by Mohiuddin in favour of 
the defcadant, it is clearly mentioned that tbc latter 
shall pay Rs. 6-4-0 by way of rent to the Nazul and tho 
defendaut regularly paid this rent to the plaintill till 
1932 in which year it executed tbc lease in question in 
the Government’s favour. Hence the posse-siou of the 
defendant had all along been that of a lescee and all its 
predecessors in title were only lessees of the plot in 
question.” 

[41] In this reply, although a lease was plead¬ 
ed as negativing the proprietary right of the 
Association, the nature of tho lease i. e., whether 
it was one from month to month, or for an 
undetermined period or a permanent one, was 
not stated, On the filing of this replication, the 
Association sought leave to amend its written 
statement and added imras. 23 (a) and 23 (b) in 
which it was denied that the sale of the buildings 
had been made to Mrs. Johannes, that she had 
agreed to lake a lease and that she liacl made 
payments in respect of plots NOs. 286 and 287. It 
was then pleaded 

“that even If it is found that Mrs. Johannes became a 
lessee of plots Nos. 286 and 287, the alleged lease must 
have been a perpetual one and in case Baja Sarabjit 
fjingh and hie successors and tbc defendant arc found 
not to be proprietors of plot No. 287, they were and the 
defendant is or its predecessors were at least perpetual 
lessees of the said plot.” 

. [42] After these pleas had been taken we find 
that, in the oral pleadings of 23rd January 1939, 
the Advocate for the Government reiterated the 
position which bad been taken up in the replica- 
tion in tho following words: 

“Plot No. 287 is also Nazul land. It was also let to 
Mrs. Johannes along with No. 286 orally. His interests 
in the plot were transferred to tho aforesaid Raja in 
tho manner bis interest in No. 286 were transferred. 
The Raja made a gift of bis interests in the plot to 
Mohiuddin, who sold his rights to the defendant. Both 
the plots Noa. 286 and 287 wore let originally on an 
annual rent of Rs. 64-0. The original oral lease which 
was cfiected on 2lBt December 1861 was an ordinary 
monthly lease although the rent was to be paid yearly. 
The oral lease was not a perpetual lease either in fact 
or in law.” 
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[43] The position thus adopted hy the Associa¬ 
tion ^vas that it was ownei’ oi absolute rights by 
transfer from the donee of llaja Sarabjit Singh, 
whoso nanio is entered iii the khasra of Lucknow 
as the owner of tlio plot^ and, in the alternative, 
that it had acquired full proprietary titio by 
adver.se possession. The trial Court has found 
and this finding has not been challenged in 
appeal, that the Association has been paying a 
sum of Rs. G-4-0 per annum as rent in respect of 
this plot. There can thus be no case of the 
acquisition of proprietary right by adverse pos¬ 
session. 

[ 44 ] It has, however, been contended that, 
though R3. G-l-0 per annum is jwid for this plot, 
tliis is not rent but a mere tax which does not 
affect the proprietary nature of the rights of the 
Association. It is urged that the entry in the 
khasra of the city of Lucknow, of which an 
extract has been filed as Ex. A-l, shows that 
Kaja Sarabjib Singh entered as owner and there 
is no entry of the proprietorship of the Govern- 
ment or Nazul. It is, therefore, argued that, the 
khasra being a document of title, tho ownership 
of the Raja is proved and the payment of Rs. 6-4.0 
annually is only by way of tax resembling land 
revenue. The learned advocate for tho appel¬ 
lant strongly relics upon Exs, A-Sl and A-80. 
By Ex. A-81, which is dated 2Stli July 1868, the 
Commissioner of Lucknow proposed that ‘land 
occupied by house.s be given to the proprietors 
of the houses without calling uixin them to 
provo that in each instance the land bad been 
purchased,’ In bis reply, Ex. A-80, dated 7tb 
August 1868, the Financial Commissioner of 
Oudli wrote ‘I am of opinion that land occupied 
by houses in the city of Lucknow should not be 
recorded as Nazul, but be considered the pro¬ 
perty of owners of the bouse, in ix)ssession, 
liable hereafter for purposes of taxation, to a 
ground rent.’ 

[ 45 ] The trial Court has held that these letters 
do not in any way affect lands which, at the 
time of the correspondence vested in the Gov¬ 
ernment and-which were held by other i^rsous 
on rent from the Government. In doing so, It 
has relied on the decision of Hamilton J., in 
second Appeal no. 351 of 1937,^^ which, though 
properly si)eaking, is not evidence but only an 
authority, has been produced in this case and is 
numbered as Ex. 73. We agree with the trial 
Court’s view of the matter. 

[46] The house in question and the land 
under it was the property, not of any private 
individual, but of the lung of Oudh. On annexa- 
tion it vested in the British Government. Even 
if it did nob, the British Government acquired 
title to it by virtue of the confiscation effected 
by Lord Canning’s Proclamation of llarch 1858: 


vide 6 1 . A. 63.^ It is further settled law that 
all who claim title in any land in Oudh musk 
either claim through the Government or must 
pro's e 60 years’ adverse possession counting from 
Lord Canning’s Proclamation. We must alsO' 
remember that in those days there was no law 
of Registration in force in Oudh and transfers 
w'ere often made without the execution of any 
formal conveyance. In the case of Government 
grants, except the sanads issued to taluqdars 
which too do not give any lists of property 
granted, the evidence usually consisted of entries 
in the Government records, e. g., a decree of a 
settlement Court or entries in khewats or khasra 
or some letter or other similar evidence. This is 
a well established position in Oudh and should 
liavG been known to any one concerned with an 
enquiiy into titles in Oudh. This position was 
well known to the Rev. Mukand as is clear from 
Ex. A. 73 , in which he says: 

■T had requested you to have plans preparrf at 
Mission expense showing what actually is Nazol 
not according to the office but according to the seltle' 
ment of 1867, the only authority which can be accept¬ 
able." 

In considering tho actual question of title ta 
plot NO. 287 as well as the state of title as it 
appeared in 1928 to 1932 we must bear these 


facts in mind. 

[ 47 ] The question of the effect of the letters 
of the Commissioner of Lucknow and the Finan¬ 
cial Commissioner, Ex. A-81 and Ex. 
of the entry in the settlement records wm e 
borately considered in 24 0. C. 33*® hi ^ 'J 
was laid down that entries in the khasra s 
be presumed to be correct but that they 
shown to be wrong. At p. 46 the Judicia 


missioners say : » 

‘‘But the presumption must yield JJ*®'!!^t 
convincing evidence that the records do n 
the actual state of things.” . 

In this view of the matter, the Judicial 
sioners held that, although the . ^ 

entered in the khasra as Jence 

negatived. Thus, if, in this ^ mvern- 
establishes the proprietary title ^ 

ment, the entry of Raja Sarabjit Sin^ 
in the khasra cannot negative that title, 
same case the Judicial Commissionete 
held that the Financial Commissioner baa a 

rity to issue the letter in -latort 

letter really intended to confer full p P 

rights upon all occupants of housM m 

of Luckno-w and that the 

■u'ere used in the Financial 

letter per iiicuriam. In view of som 

official correspondence they held tb ^ 

test was whether the person 

paid rent. If he had he was not the propr 

if he had not he was the proprietor. 
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[48] In the unrci^oi’ted case to which refevcnco 
has been made, Ex. 73, Hamilton J., held that: 

“The kha?vi\ was pvepnved cn the basis of possession. 
Either the Governuicnt, 01 ->Ja7.ul or a private person 
in possession was entered ns owner on the basis of 
possession, We thus find that there w.is no real enquiry 
and consequently all that this khnsra of settlement 
shows is that Ur. Craven was then in possession of the 
land and he was presumed to bo owner of it. This is 
only a presumption and is not conclusive proof that 
Mr. Craven was owner and it is, therefore, open to the 
appellant to show that Mr. Craven was not a person on 
whom the letter of the Financial Commissioner con* 
ferred proprietary title.” 

The learned Judge then referred to 24 o. c. SS*** 
(at p. 64) and he proceeded : 

i... the letter of the Financial Commissioner 
never inteoded to confer proprietary title cn every one 
in possession of laud inLucknowiiordiditdoso.lt 
was intended to restore the land to persons from whom 
it had been confiscated and not to confer proprietary 
title on persons who had acquired land after the con* 
fiscation.” 

[49] On a consideration of the evidence pro¬ 
duced in the present case, tve have come to the 
Borne conclusion. Kbas Manzil was sold to Mr. 
Johannes npt to be pulled down but to be lived 
in. Exhibit 28 /l, the register in which the entry 
of the sale is made is divided into a largo 
number of parts. The second part is headed "re- 
gister of houses to he destroyed for roads etc. 
belonging to tbo Sarkar, i.e. Royal’' (register 
makanat munbadnii sarak weghaire Sarkari yani 
Shahi) and the fourth part is headed “Register of 
Sarkari or Royal houses ^o lie sold" (register 
makanat noelam Sarkari yani Shahi). Khas 
Manzil is entered in the fourth part. Thus it was 
not to be pulled down. But for other evidence on 
the record wo would have presumed that, when 
the house was sold, the land on which it stood 
was also sold, but that this is not so is proved by 
Exs. 29/l and 29/2. These pai)er3 came into 
existence in the following circumstances: 

f50] On 25-7-18G3, a clerk in the Nazul Office 
reported : 

“According to the rule laid down by the GovoiDmeut 
A rent (mahsool) ot Rs, 2-8-0 i>cr Bigha has been fixed 
for all Government houses and lands recently sold but 
BO far there is no register from which the full extent 
of the laud and tlic annual rent (kiiaya) might be as- 
uerUined in detail." 

Consequently it was prayed that the Darogha 
Nazul bo ordered to prepare such a register. 
Thereupon, the Darogha Nazul prepared.Ex.29/2 
and reported that the facts, so far as they 
were known to him, were entered in the re- 
gister but that as some land and houses had been 
let out by the higher authorities and he bad not 
been informed ho could not enter them in his 
register. Exhibit 29/2 is headed "register of land 
of kothis which have been sold and which Sahebs 
and others bare token on rent” (Register aruazi 
koUiiat jo farokht bni bain aur jo Sabeban 
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W’aghaira iiey bakirya lia Iini). .\t serial No. 20 of 
this register we Imvo an entry showing the land 
of Khas Manzil measuring 2 biglias lO biswas 
was let for ns. C-4-0 i}er annuin (at the rato of 
ns. 2-8-0 per bigha) to Jacob Johannes from 
21-12-1801, which, Ex. 28/l shows, was the date 
of the sale of Khas Manzil. Ail tlii.s look jilace in 
the year ISCI, long before Exs. .\-81 and A-SO 
were written. At that time, at least, there was no 
question of any one hut the Government being 
the owner of the land and the rent which Mrs. 
Jobaimcs agi-eed to pay cannot be deemed to be 
tax or even "quit rent." Tiio whole of the pro. 
cecdings of the time as evidenced by Exs. 29/l 
and 29/2 clearly show that it wa.s rent that was 
6xecl. At the time, therefore, that the letter of 
the Financial Commissioner, of which Ex. A-SO 
is a copy, was written the land was tlio undis¬ 
puted property of the Government and was held 
by a lessee. Tiie person in possession was thus 
tlie Government itself tlirougli its tenant and the 
entry in the khasra of the name of Raja Sarab- 
jit Singh, who had by that lime obtained tho 
lessee rights by transfer along with Kotlii Khas 
]\fan7il. cannot make him proprietor of it. Wo 
have, tlierefore, come to the conclusion that tho 
rights of the Association in plot No. 287 are those 
of a lessee, This leads us to the question whether 
the lease was a permanent one or operated from 
month to month. These were the only two alter- 
native cases set up and we cannot entertain a 
third alternative, of which there is no proof, 
suggested by the learned Government Advocate, 
that the lease might have been for such j)criod as 
tho kothi existed. 

[51] The learned Government Advocate has 
placed before us a large number of authorities 
for the proposition that the burden of proving 
that be is a permanent lessee lies upon the per- 
.son who asserts it i.e., in the present case, the 
Association. It is, however, not necessary for us 
to examine those authorities because the proposi- 
tion has not been disputed in the present case. 
In fact issue no. l of Suit no. 24 of 1939 clearly 
imposes the burden on the Association. The only 
question for consideration is whetlier, on the 
evidence adduced and in the circumstances of 
this case, this burden has been discharged. 

[52] The learned Government Advocate also 
relied upon the principles contained in certain 
sections of the T. P. Act, although he conceded 
that the Act itself was not applicable. He con- 
tended that the principles underlying tho Act 
were correct legal principles and should be hold 
applicable and that this lease should be consider, 
ed as being one from month to month. He also 
placed before us 261 . a. 58” for the proposition 
that the construction of expensive buildings by 
the lessee on the plot, even if proved to be with- 
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In the knowledge of the lessor, did not make the 
lease a ^ 'crmancnt one. In that case, Iioweveu, the 
period of the lease was fixed in the lease itself 
and. consequently, the one-sided action of one of 
the parties, even tlioiigh within the knowledge of 
the other, c-oiild not extend the period. Similarly 
the case in in ciil. 223^“ upon which he relied for 
the proposition tliat, t!ie mere failure to enhance 
rents does not lead to the conclusion that the 
lea.se was a permanent one, is not of much assis- 
tiincc, because it is not only on the continuation 
of tlie same rent for a long period of time that 
the respondent relies. 

(53) In this case, the following facts have been 
fully Gstablislied : (i) That the land was given 
on lease at the same time as the building upon 
it was sold for residential purposes to the lessee. 
In tliis connection, it is significant to note that 
the land is not de.scribed by its number but as 
land of kothi Khas j\ranzii. (2) That Ex. 29/2 
shows that while lands upon which no buildings 
were situated were let out for fixed periods no 
period was fixed for leases of lauds upon which 
buildings stood. No term was fixed for the land 
of Khas Manzil also. (3) That the land has been 
held at one uniform rent from 18C1 to 1930—a 
liei'iod of 60 years—not only by the lessee and his 
heirs but by various transferees of the original 
lessee. It was suggested that this was because 
the Government did not increase the rent since 
the land was utilised foi' a charitable purpose but 
this is not so. The school only purchased it in 
1912, and it had been held for 50 years before 
that. On this point the case in A. i. R. 1915 cal. 
283*® will be found of much assistance, (l) That 
various transfers made of kothi IChas Manzil 
were considered to carry with them the right 
to be in pOKession of the land at the rent of 
Rs. 6 - 1-0 and mutation was made in the records 
of the Nazal department at every transfer: vide 
Exs. 21,22,30,31,32 and 33. Thus transferability 
of the lessee rights was clearly recognised. It is 
contended that the deeds of transfer do not men¬ 
tion land. As a matter of fact, some of them do 
but that is immaterial because the documents 
mentioned above clearly establish that, inspite of 
this, the Nazul authorities effected mutation of 
names in respect of the land. (5) Even in 1928 to 
1932 when both parties were ascertaining title to 
all the land in possession of the Association, the 
Government never claimed that the lease was 
terminable. Indeed, the letters make it quite 
clear that the validity of the lease was recognised 
and that there was no assertion even that the 
lease could be terminated. 

[51] In EX. A.9 dated 17tb October 1928, the 
- Chairman of the Lucknow Improvement Trust 
(who was in charge of Nazul or Government 
lands) informed the Rev. Mukand 


“that on checking the plan, filed by you it has been 
found that besides Nazul land No. 287, B. 2-2-17-12 for 
which the school pays Rs. 6*4-0 per annum the 
Nazul land noted on the margin is also included in the 
school compound. If you admit the Nazul title the 
price will be calculated and communicated to you u 
soon as possible." 


In the margin plots nos. 262, 288 and 296 with 
their areas in pssesslon of the school are noted. 
This was at the commencement of the negotia¬ 
tions. EX. A-ll dated 29th March 1930, which 
came at the end of negotiations is still more 
explicit: 

“From the plan you will see that the portion batched 
in red i-s already under lease to the school for which it 
pays Rs. G-4-0 per annum. The portion of the Nasal 
land, hatched in yellow is in wrongful possession of the 
school..." 

[ 55 ] Although none of these facts taken by 
itself might be sufficient to establish the fact that 
the lease was a permanent one, we consider that 
the cumulative effect of all of them taken toge¬ 
ther is to establish that plot No. 287 was held by 
the school under a perpetual lease. 


[56l On this part of the case, the learnt 
Government Advocate further argued that all this 
evidence was inadmissible under S. 64, Evidence 
Act, because it was shown that a document of 
lease existed in this case and its non-produot^oj 
w^ould lead to the inference that it was not such 
as the Association represented it to be. Refer^co 
was made in this connection to Ex. A-69ia ^ 
gram sent bv the Association’s officers in wo ^ 
to the Rev. Mukand. The relevant 
this document is “Morse states 
attached purchase deed....protest to , 

peri^etual lease still operative.” We canjio a 
much importance to what “Morse sta • 
property was purchased by the Bey. Morse, 
had been principal of the school tiU 1923 
been in charge of the transaction of sale 

the Association acquired the property. _ 

examined on commission as a , ijiu 

case and he stated that he was handed 
deeds of Khas Manzil house a^d compoMd J 
money-lender who I understood held a ^ 

of the property.” In reply to he 

put to him on behalf of the Govemm 

stated: j^-nmenU 

“I do not remember if I asked idid 

specifically; I am referring to the Xlui 

not see Mobiuddin again. I asked for . tyj^ght 
was at the time when the property wm ^ ^^,Bd 
by the defendants. • I never asked him for a j 
it was the money-lender who gave me 
deeds." ^ 

This evidence clearly establishes that fi 
title deeds that be got were tbose^^j^TLort- 
to him by the money-lender who held 
gage. Exhibit A-70, A-71 and A.72 ^ 
mortgages over the property and the ots* 

EX. A-TO, mentions only two documents—» 
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gage deed clatea 20th May 1SG7, by Mrs. Johannes which he was diroctetl (o sell aiul he had no 

and a deed of gift dated 3id September 1872, lowers beyond those. The title of the Association 

executed by Baja Harabjit Singh in favour of with regard to plot Xo. 287 and its rights to 

Mohiuddin—as having been handed over to the transfer it was clearly established by various 

mortgagee. None of the other mortgage deeds deeds, Exs. .4-2, .4-3, a.-i, a- 70, A-71 and .4-72 

refers to any other document. Thus it can only dating back from 18 G 8 . C 2 years earlier. Tlio fact 

have been these two deeds that came into the that the Na/.ul had recognised the right was 

IX)ssession of the Association. When the Rev. established by Exs, 21 , 22. 23, 30 , 3 i and 32, 'Uio 

Morse spoalis in June 103G about the existence of entry in the khasra of Lucknow was there, 

a perpetual lease ho could only have been speak- intending purchaser could expect any better title 

ing from memory about events which happened deeds. Further the Na/ul authoritros made no 

2-1 yeaw previously. We notice no question was claim with regard to this plot during the whole 

put to him in cross-examination relating to this course of negotiations; ride Fxs. A-0 and A-ll, 

telegram although this telegram was on the The Reverend Mukand was, therefore, not justi. 

^^coi'd, ^ fied in any way reducing the rights of the Asso- 

[57] 'I’his is not all. It was the case of the ciation in this plot of land. As a matter of fact, 

Government itself that there was only an oral negotiations with regard to this plot started not 

lease: vide proceedings of 23rd January 1930. We with a view to clear title but with a view to pur. 

have, therefore, come to the conclusion that there chase the free-bold rights in this plot: see l-:x. A-9, 

was no written lease, and that the evidence last imragraph and the statement of the Reverend 

which we have considered in arriving at our Mukand. This the Reverend Mukand was not 

decision ns to the nature of the lease is admis- justified in doing. The lease r.x. l/l with regard 

Bible. to this plot must fail. 

[58] The learned Government Advocate wished [go] There only remains plot no, 2SS. The 

to argue that, even if the Association held the pleadings with regard to this plot are very 

rights of a perpetual lessee, tho.se rights had come prolix. The arguments advanced by the learned 

to an end by reason of the fact that the Associa. Advocates for the parties have been very elabo- 

tion by filing Suit No. 24 of 1939, claiming, in rate and have not left any asi)ect of the matter 

the alternative, a declaration of proprietary title, unconsidered. We do not, however, propose to 

has denied tho tenancy. Tliis plea was not taken deal with all the alternative pleas and argu- 

in the trial Court nor do we find it mentioned in ments but will only advert to those which are 

the grounds of appeal to this Court. The learned necessary for our decision of the matter. 

Government Advocate admits that the plea is a [ci] The pleadings with regard to this plot are 
new one but urges that he should he allowed to contained in paras, ic. 17 ,23 (d), 23 (e) and 31 of 
take it in appeal because it is purely a question the Association’s written statement and in paras, 7, 

of law. It may turn out tO be, as he says, purely 8 and 22 of its plaint. Tho Government’s 

a question of law but wo are not i)repared to reply is contained in the corresponding para. 
hold, at this stage, that no question of fact is graphs of its replication and written statement, 
involved. In any case, the Association should The sum and substance of these pleadings is that 
have )xen given an opportunity of meeting such the property is alleged to have belonged to 
an entirely new case? in tho trial Court and it Daioglia Mohammad Abbas in full and absolute 
would not be fair to it to allow such a plea to be proprietary right; that it was purchased in 18CS 
raieed in appeal. Inthccircumstances.wedonot in execution of a decree against him by Mrs. 
allow this plea to be taken in this appeal. This, Jackson : that Mrs. Jackson sold it to the 

of course, doe.s not in any way affect the merits Reverend Birkett who transferred it to the Asso- 

of any right whiclj the Govorninent may have. ciation. It was further pleaded that in any case 

[59] Tho evidence and circumstances wliich the Association had acquired title by over Co 

we have considered above, apart from establish, years’ adverse possession by itself and through 
ing the title of the Association ns ii permanent its predecessors. Finally it was pleaded that the 

lessee of plot no. 287 also establishes that in 1928 Association had at least the rights of a perpetual 

to 1932 the Government had made no claim or lessee. 

demand with regard to this plot and that, there- [ 62 ] The Government denied that the property 
fore, itwas not within the lowers of the Reverend belonged to Darogba Mohammad Abbas and 
Mukand to enter the agreement of lease with alleged that “Mrs. Johannes was a lessee of the 
regard to it. According to the view which we disputed plot Ko. 288 and Mrs. Jackson bought 
have taken of the power of attorney, the Reverend the property in court auction on the basis of a 
Mukand’s powers were confined to entering into mortgage executed by Mrs. Johannes." The Gov- 
such adjustments or compromises as were neees- emment subsequently clarified tho position in 
Bary for the purpose of selling the property this respect in the oral pleadings of 23 . 1-1930 
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wiicn its counsi,'! staled that the auction sale 
effected in ISG^ (the sale to Mrs. Jackson) did 
not relate to No. 25$ or any portion of it. The 
Government further denied the acquisition of 
title by adverse possession. It will be noticed 
that the plcadiu'is of the parties with regard to 
all the portions of No. 2SS in suit were the same. 
riuLscqncnlly, however, it was realised that there 
was a considerable difference in the matter of 
proof concerning various portions of this land. 
For the purposes of our decision, wc will divide 
the portion of the plot in dispute into three 
pieces; (l) The southernmost portion correspond¬ 
ing to gosbas 3 and 7 of plot no. 2S3 which 
covers a very small area and to which we will 
hereafter refer as “the triangle.” (2) The portion 
havi]ig at its corners the letters A 4, T 4, U 1 and 
A in the Commissioner’s map, which wo will 
hereafter refer as ‘‘the larger quadrilateral” and 
(3) The portion lying north of the line A 4, and 
T4; to which we w'ill refer as ‘‘the smaller 
quadrilateral”. Plot N0.2SS is a big plot on which 
were situated a large number of houses, as the 
Commissioner’s report shows. We are not con¬ 
cerned in this case with any of the houses except 
one, "xUia Manzil” which extended not only over 
the larger quadrilateral and the triangle but also 
over numbers 2S0,290 etc. with which we arc not 
concerned. The learned Advocate for the Asso¬ 
ciation contends that the smaller quadrilateral 
appertained to the same building but Ex. 41, 
which both the 2)arties have accepted as correctly 
representing the state of affairs existing in 1861, 
read with the Commissioner’s plan, clearly esta- 
blishes that the northern boundary of Alia 
Manxil extended only as far as line A 4, T 4 in 
the commissioner’s map. 

[63] We would also make it clear at the out¬ 
set that there is no question of any lease, whe¬ 
ther perpetual or from month to month, because, 
although it was at one time pleaded, and some 
evidence was produced to prove that a sum of 
Eo. l-l-O per year was fixed as the rent of a por¬ 
tion of the land of Alia Manzil measuring about 
8 biswas, it has not been proved that the Nazul 
authorities ever realised this sum nor is it esta¬ 
blished to what portion of Alia Manzil it related. 
We do know from Ex. A-28/l that, in 1861, Mr. 
Johannes purchased a i^ortion of Alia Manzil 
known as “Gol Darwaza”. If any land of Alia 
Manzil was let to him, it must have been the 
Itod under this building. It cannot be ascertained 
where the "Gol Darwaza” was but, if Ex. 41 is 
any indication, it must have been‘somewhere on 
plot No. 289 where the name "Johannes” occurs 
in that document. Thus there is no question of 
any portion of plot no. 288 having been leased. 

[64] Alia Manzil also was a Royal building 
which, on the annexation of Oudh, vested in the 


British Go^'G^nlaent with all its land and appur. 
tenances. Exhibit 28 /l shows that a portion d 
it, known as the Gol Darwaza ^'as sold to Mr. 
Johannes for Ks. 100 and possession of it waa 
given to the purchaser on 23-2.1862. A portion, 
known as the mahal-serai (the zenana court¬ 
yard), remained to be sold—it is entered in the 
eighth part of Ex.28/l, under the heading "Register 
of Sarkari Sbabi houses which are undisposed of" 
(Register makanat Sarkari Shahi joki Baqin 
bain). Opposite the column of remarks in respect 
of the entry lelating to the undisposed of portion 
it is first stated that it bad been let out on rent 


and then that it was sold along with the Mahal- 
serai of Inayat Manzil to Ilakim Fakbiniddin in 
1S66. 1‘lxbibit 56, which is a report of the Nazul 
Darogba, also shows that Alia Manzil had be® 
sold to the Ilakim but, since he had pot fulfilled 
the condition of repairing it, it could be resumed 
by returning to him the part of the purchaw 
money which he had paid up. This report ifl 
dated 11-7-1866, and we find that there is another 
entry without date, but subsequent to the entry 
relating to the sale to the in column w 
remarks opposite the Mahalserai of Alia Manzil 
that it would bo sold again ('hawaci 
l:afiyal haza Icai malim hua hi pfeh' 
hoga"). Thus it is established that the sale to 
Fakhiruddin had taken place some time in iw 
and that it had been cancelled. It is furtlwr 
ved that this building was being sold ^ 
purpose of being destroyed but to be |ised 
residence (hence the condition for tepairsj 

the case of the Government that the 

building on plot No. 268 was 
and the land lay vacant till 1923 when t ® 
ciation encroached upon it is without su 
and, indeed, no attempt has been made 
stantiate it. 

[65] There is no direct evidence as to 
Alia Manzil was sold again or not and i J 
sold who became its purchaser, but we ° ^ 
as early as April, 1866, even before . jj- 

of tbe sale in favour of Hakim Fakh.rud^ 

Mrs. Johannes w’as giving NO. ^ iP J 
(which was tbe number given to Alia ^ 
collateral security for a loan taken by n • 

EX. 65. No boundaries are given in 
in tbe suit that followed, a plan of the 
mortgaged is given : vide Ex. 63 aime 
This includes within its boundaries by 
larger part of the Alia Manzil. 
execution proceedings against Darc^ba 
mad Abbas, who was a transferee of the ^ 
from Mrs. Johannes, it is this very buuW^^ 
was sold: vide Exs. 68 and 69. Further, a 
to EX. A-l, copy of an extract SSt, 

of muhalla Khas Bazar in the city o* 
shows that in respect of all the plots compos 


U. P. Govt. v. C. M. T. Asscn. Ltd. 


im 

within Alia Mauzil, Darogba Mohammad Ahbns 
is entered as OTVTier of all the houses. Ho is also 
entewd as o’amei' of one of the houses on No. 288 
•though we do not know where this house is. It 
is obvious that all this building (which clearly 
includes the wbolo of tho Mahalserni ns the 
various plans show) could not have been tho pro- 
rei'ty of Mrs. Johannes by virtue of the purchase 
of the"Gol Darwaza”. Wo have, therefore, come to 
the conclusion that, as a matter of fact, the sale in 
favour of Hakim Fakhiruddin was cancelled and 
the remaining portion of the building known as 
"Alia Manzil” was also sold to Mr. Johannes 
from whom Darogba Mohaimnad Abbas got it 
by transfer. We do not find that any portion of 
Alia Manzil was excepted from the eventual sale. 
No entry from any register of pvoi'erty—such 
registers do exist and copies of extracts of tliem 
have been produced—has been produced by the 
Government to show that it retained any interest 
in any portion of Alia Manzil. It may aL^o be 
noted that, in its replication in reply to paras. 10 , 
17 and 31 of tho written statement of the Asso¬ 
ciation, the Government stated that Mr. Joliannes 
was the lessee of the disputed portion of no. 28S 
and that Mrs. Jackson had purchased her right. 
The transfer by the Government to Mrs. Johannes 
was admitted though it was asserted that only 
lessee rights were conveyed. This latter part we 
have held to be incorrect. Wo have, therefore, 
come to the conclusion that the Government had 
patted with all its rights in every portion of Alia 
Manzil. Wo should like to make it clear once 
again that Alia Manzil did not include tho 
smaller quadrilateral right up in the north nor 
is there any evidence that it appertained to Alia 
Manzil. We have next to consider whether the 
Association has shown its title to the portion of 
riot NO. 288 in suit. For this purpose we will 
consider each of the three pieces separately, 

[OCl As to the triangle tWe can be no doubt 
that it was sold in execution proceedings in 
December 1868. The two plans, Ex. 69 and that 
attached as anncxuie B to Ex. 63, tlie plaint of 
tho suit brought against Darogba Mohammad 
Abbas, clearly ebow that the piece was sold along 
with the rest of the Mahalscrai to Mrs. Jackson. 
Exhibit A-S, the sale deed by Mi’S. Jackson dated 
11-4.1893, shews that klrs. Jackson conveyed 
whatever she had purchased to the Rev. Birkott. 
Exhibit A-25 dat^ 11.6-1895, is the deed of 
transfer by the Rev. Birkett to tho Association. 
Thus the title of the Association to this iwrtion of 
riot No. 268 is clear and has been fully esta¬ 
blished. 

C07] With regard to the smaller quadrilateral, 
the Association has failed to make out its case. 
This.portion was not included in nor did it 
4ipportain to Alia Manzil There is no evidence 
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to prove that the Government parted with its 
rights in it to any oue at any time. Thei-o is no 
evidence of possession by the Association over this 
liortion before 1901: tvV^cplan atiaclied to Ex. A-69, 
which not only est'.blishes the j osscssion of the ‘ 
school over this jilot but also tho knowledge of 
the same department of the Government, the 
Nazul, that tho school was in posses.«ion. 
This posse.>sion is not sufticieut to e.stablish 
the claim of tlio Association since by reason 
of S. 28, read with Art. li9 of Sell. 1, Limi¬ 
tation Act, a leriod of sixty years is required 
to bar the title of the (ioverninenl and, in this 
case, counting even up to tlie date of the suit, it 
bas shoxvn only 38 years’ possession. 

[6S] The learned Advocate for tlie Association 
contended that Mrs. Jackson purchased this pro- 
perty under a sale dated 21 - 11 - 1868 , executed by 
Mr. Jolm Sandys on behalf of the Delhi and 
London Bank and that she obtained posssession 
then and that, slio ti-ansferred it to the Rev. 
Birkett along with No. 1 Banks Road by Ex. A-5. 

In order to establish tliis lie relics upon a recital 
contained in Ex. A-5. Wo cannot accept this con¬ 
tention forlwo reasons,namely,tirstly,cven if the 
recital is considered as evidence, it does not show 
what was the land covered by tho sale, and 
secondly, the recital cannot be relied on aa 
evidence of the first sale or possession under it. 
Wo will fn-st consider the matter as if the 
recitals in ex. A-5 were admissible in evidence. 

[69) I'ixhibit A-5 is not at all clear as to where 
the land, other than tho laud purchased at the 
court auction, is .situated. Tlie northern and the 
eastern boundaries are untraceable at present. 
We cannot, therefore, ascertain how far north 
the land sold extended. It cannot by any means 
be said that it extended so far north as to include 
the two quadrilaterals. The recital tells us that 
a "a-rlilicato of sale" was mentioned in the 
conveyance by Mr. Sandys to Mrs. Jackson and 
that this "cerlilicate of sale” gave the boundaries 
and a plan. It is further said that all the docu- 
ments mentioned in the deed have been handed 
over to the vendee. No doubt this was the reason 
for tlio loose description of tho boundaries. 
Neither the certificate of sale nor the sale deed of 
21 - 11 - 1868 , nor any plan attached to cither has 
been produced in exidence in this case. The 
boundaries of the plot over which adverse posaes- 
sion is claimed arc thus left indeterminate. It 
cannot, thei-efore, be said that the Association has 
been in possession of tho smaller quadrilateral 
under the transfer's of 1868 and 1893. 

[703 Another aspect of this matter is that, 
according to the Association’s own case, the sale 
deed by Mr. Sandys had nothing to do with the 
land at present in dispute. The sale deed by 
Mrs. Jackson, Ex. A.5, was in the possession of 


72 Oudh 


U. P. Govt. v. C. M. T. Asscn. Ltd. 


A. IR. 


t!ip A?30ciiition T\'heii tlieif elaborate written 
statement wa.s j)repai‘cd. All possible pleas have 
been taken in it and such an important deed as 
the sale deed on which title was based must 
certainly have been seen for the purpose of 
drawing it U[n yet we find that the title under 
the sale deed by Mr. Sandys is not pleaded and 
the position delilxiralcly adopted by the Asso- 
ciation was that all this land had been acquired 
by Mr,^. Jackson at the auction sale in execution 
of the dc'creo against Darogha j\Iohanmiacl Abbas. 
'I he Advocate for the Association maintained 
this position in his oral pleadings of 2.3-1-1939. 
even after the doenments, including Exs. C3 and 
r.9 which give a plan of all the property sold, had 
been lileil. Still later, on 20-'2.l930, the Association 
tiled its plaint (in Suit No. 2i of 1939) and took 
exactly the same pleas with regard to this plot as 
it had taken in its written statement. There are 
no further pleadings to indicate when the Asso¬ 
ciation changed its attitude and so it can only be 
supposed that, at the time of the evidence the 
Advocate for the Association, realising that he 
could not claim this property under the purchase 
by Jfrs. Jackson at auction by reason of Exs. 63 
and 69, sought to establish a new title based on 
the recital and produced evidence to show that 
the deed itself was not traceable. We do not 
tliink that the change of position is justibed. We 
have already indicated that with full knowledge 
of the recital in Ex. A-5 tlie association did not 
rely upon it for its title. We further find that 
Mr. Hardman, the property Secretary of the 
Society, in trust for which the association bolds 
the inoi^erty, definitely stated in his evidence: 

“The deed dated 2 l3t November 1868, executed by 
the Delhi London Bank Limited is not in London but 
may be in the defendant’s office at .411ababad. It does 
not, however, in any way relate to the property the 
subject of this action.” 

[71] The learned advocate for the Association 
sought to discount the categorical statement on 
the ground that Mr. Hardman’s knowledge was 
not correct hnt we find that this statement is 
exactly in line with the case of the association as 
evidenced hy its pleadings up to that stage and 
there is no reason to supi)Qse that Mr. Hardman 
went out of his way to make a wrong statement 
when lie could easily have said: “I do not know 
to what that deed related as I have never seen 
it.” I'urthor, we find from his reply to cross, 
interrogatory no. 3, that he had inspected tlie 
property and documente of the Association and, 
from the statement of ilr. Fiiggle, Secretary of 
tiie Association, in reply to the same cross- 
interrogatory, wo find that Mr. Hardman com¬ 
piled a register of proi)erty “after pei-sonal 
inspection of proijerties by him.” The statement 
of Mr. Hardman must, therefore, be accented 
and we find that the alleged sale deed by Mr. 


Sandys dated 2l3t November 1868, did not relate 
to the smaller quadrilateral and that, therefore, 
even if the recital in Ex. A-5 is considered it does 
not prove that the Delhi and London Bank or 
Mrs. Jackson ever had possession over this land. 

[72] This being our conclusion it is not really 
necessary for us to consider whether the recital 
in Ex. A.5 is or is not admissible in evidence. The 
counsel for the iiartics have, however, argued the 
point fully before us and have taken great pains 
in placing a large number of decisions on the 
jioint before us. Wo feel, therefore, that it is but 
right that v>e should express our views on the 


question. 

[73] The advocate for the Association relied 
uiwn S. 13 (a), Evidence Act and he urged that 
Ex. A-5 was a transaction by which the right of 
Mrs. Jackson to the lU'operty in question was- 
asserted. Exhibit A.5 was, therefore, admissiblein 
e\'idencc to prove the assertion that Mrs. Jackson 
bad acquired the proi)erty by sale in 1868 . Hfr 
also contended that, in any case, Ex. A-S was 
in-operly admis,sible to prove the transfer by Mrs. 
Jackson and, once it was admitted in evidence it 
was admissible for all purposes. In support of 
the fir.st nart of his case he relied upon the 


following authorities: 

A. I. R. 1915 cal. 283.-® In this case it was not 
upon the recital of any previous transaction that' 
reliance was placed but recitals in the v^ 
transaction of the nature of the rights transfer 
were relied upon. 

A.i.R. 1928 cal. 703.®® In this ease also it w£& 
not the recital of any previous transfer that w 
relied iii»n but the recital of the amount of ren^ 
in the deed of transfer. The learned * 

“It Is a trausaction by which the right oI th® 
claot to the land was asserted, and for the 
that right, the amount of rent had to be stated. 

A. I. It. 1924 cal, 99l.’‘ In this case also it 
not uixm the recital of any previous tninsac i 

that reliance w’as placed but the i/ 

nature of the right in the deed of transfer i 

was relied upon. „„ 

A.LE. 1930 ALL. 299.®® It ^ 
which admissibility under S. 13 (b) was 
considered and different considerations ap^ 

A. I. R. 1938 Lah. 795.®® In this case also, it 
laid down that the transfer by a* 
imrticular right is a transaction by .jt. 
right is asserted and is consequently adnii 
in evidence. The discussion really was w e 
such a transaction W’as admissible i^mst 
parties and it .was held to be admissible. 

A.I.R. 1933 Lah. 816®* and A.I.B. ^ 
367®® were cases of the same kind as t , ^ 
Municipal Committee, Batnla. , . 

29 I. A. 24.®® All that their Lordships o ,, 
Judicial Committee laid down in this case 



1918 

that documents of tlie nature mentioned* in S. 
Evidence Act ^'ere admissible even against 
jiei'sons ■who were no im'ties. The following 
remarks of tlieir Lordships at p. 33 are of great 
assistance in determining this question: 

“These police orilere are in their Lordships' opinion 
admissible in evidence on geuevnl principles as well as 
under S. 13, Kvidence Act, to show the fact that such 
orders .were made. This necessarily makes them 
evidence ol the following facts, all of which apjjear 
from the orders themselves, namely, who the parties to 
the dispute were; what the land in dUputo was; and 
who was declared entitled to retain possession. Lor this 
purpose, and to this exteni, such orders are admissible 
in evidence for and'ivgainst every one when the fact of 
possession at the date of the order has to be ascertained.” 

58 I. A. 125^^ is also a very imiMDrtunt case but 
instead of supix)rting the contention of the 
Association’s learned counsel, it supports the 
contention of the learned Government Advocate. 
At p. 136 their Lordships of the Judicial Com* 
mittee say: 

“Tlieir Lordshiiw are unable to accept this conten¬ 
tion. They think that the judgment in questiou is only 
admissible under the provisions of Ss. 13 and 43, 
Evidence Act, as establishing a particular transaction 
in which the [Kirtibility ol the plaintiff’s estate was 
a.ssertC(l and recognised—namely, the partition result¬ 
ing from the 1793 suit, The reasons upon which the 
judgment is founded are no part of the tuuisaclion and 
coiniot be lagarded, nor can any finding of fact there 
come to, other than the transaction itself, be n levant 
in the present case." 

It was, therefore, held that a recital in tlie judg¬ 
ment in question that a partition had lueviously 
taken place and-one Thakur Sliib Singh had got 
a village at that partition was inadmissible in 
evidence. 28 cal. w. N. 942'’** followed 29 
1. A. 24,®'* 

[73Al On the side of tlio Government, reliance 
was placed principally upon A. I. E. 1927 cal. 1,*" 
a Full Bench case. This decision fully supi)Oi'ts 
him. In this case, the whole matter was carefully 
considered in tlie judgment of JIukerji J. at 
pp. 5 and 6. The learned Judge ix)int3 out that 
there is great signiScance in the use of the word 
"by” in cl (a) of S.13and‘‘in”incl.(l>). Hesum. 
ni^ up the whole i)OSition at p. G in the follow, 
ing •words ; 

''Recitah in n dcc^l arc not transactions but instance.^ 
of asscrtioni^ ov denials of the existence of the riftht* 
They conic neither under cl. (a) nor under cl. (b)# They 
are slfttemciila which uiile.9s they nre relevant under 
Aome other provisions of the law, e.g., as admissions or 
fltatenienU of deceased persons, etc., are not aduiia^^iide 
in evidence.” 

Later, on the same page, tlio learned Judge 
Bays 

'• As Ims been oliscrved by a very learned Judge, 
where a doeumeut is admitted in evidence of a transac- 
tioD the parties are often apt to refer to tho recitals 
therein as relevant evidence, and the diatinctiou between 
the deed as u transaction and the recitals contained in 
the deed is frequently overlooked." 

The view taken in this case wa.s also taken in 
89 Cal. W. N. 911*’* and A.I.B. 1928 Cal. 893*‘ and 
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it was also approved, though tlie case was di.s. 
tinguished in A. l. R. 1911 cal. 541.'’* 

[74] On a consideration of all tlieso autlioritiea 
wo liavc como to the following conclusion ; A 
document is admissiblo in evidence if it is a 
transaction by which a right is asserted or 
claimed. Eecitals in it are, howover, not admis¬ 
sible except to the extent laid down in 291. A. 2i"' 
and 5S I. A. 125.®' Recitals of a previous trans¬ 
action are not admissible in evidence. Tons it 
seems that any confusion ihat arises is due to the 
distinction between the relevancy of a fact and llu- 
admissibility ofevidence to prove that fact being/ 
lost sight of. h'ection 13 occurs in chap. 2, Evi¬ 
dence Act which is headed “Of the Relevancy of 
3’’acts” and it says only : ‘‘Where the question 
is as to the existence of any right or custom, the 
following facts are relevantIt does not tell 
us how the.se relevant facts are to be proved : 
for that we have to look to other provisions of 
the Evidence Act, e. g., S. (U which says; “Doeii- 
ments must le proved by primary evidence 
except in the cases hereinafter mentioned.” I’hen 
comes .s, 65 which lays down the excei/tions. 

.75' In the present case undoubtedly tlie fact 
of the alleged sale by ^Ir. Sandys on 2 l-li-ltG 8 is 
i-elevant but it must be proved by the production 
of the document itself unless the case comes 
■within one of the exceptions contained in S. 05, and 
not liy a mere recital in a subsequent sale tieed. 
No doubt the legal advisers of the Association re¬ 
alised this position and for this reason they 
attempted to prove that the sale-deed was not 
traceable. We do not consider that they have 
succeeded in doing tliis because the evidence ol 
tlie Rev. Dallimore (l), w. C) is not sati.^factory. 
He admits that there is a register coiitainiug a 
list of documents in the office. This regi.sler 
■would iiave been the best evidence to show whe¬ 
ther the sale-deed existed or not. It did exist 
and was handed over by j\lr.s. Jackson to the 
Rev. Birkett (vide Ex. a-o), The non-prodiic- 
tion of tlie register leads to the inference that it 
exists even now' and wa.s withheld because, as 
Mr. Hardman says, it did not relate to tho land 
in suit. Wc have, therefore, come to the concln- 
sion tlial the recital in Ex. A.5 of an alleged .'sale 
of 21-11-18G8 is not admissible in this case. To 
the second argument namely tliat once a docii- 
ment is adniilted, it is admissible for all purpose.s, 
a sufficient reply is furnished by the case reported 
in 29 I. A. 24®“ and 58 I. A. 125®^ from which we 
liave already quoted. 

[76] We come now to consider the case of the 
larger quadrilateral. On the question of title by 
transfer, the position with regard to this piece of 
land is the same as that w’ith regard to tlio 
smaller quadrilateral but with regard to title by 
advei'se po.ssession the Association has made out 
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'I? ca?c, "We liavc alrc-ady that on this 

iiieco of land a jiart of Alia Manzil was situated 
and that the Goveniineiit farted with all its 
liglits in Alia Manzil. The Govermnent had, 
thci'oforc. no title left, and could bring no suit at 
all. Article Ii9 of Sell. 1, Limitation Act is in* 
a] )'licah]e and the f eriod of time required to 
prescribe title is therefore not f.O years but only 
12 years. This must obviously be so because the 
Go\ciinncnt having no title cannot claim and 
third f-erson who had title could only bring tlie 
'Uit within 12 years of dispossession. On his 
failure to do so, liis title also was extinguished and 
the adverse possessor liocame the owner. If any 
authority is needed for this proposition, it will be 
found in .11 Mad. in which too the Secretary 
of Slate failed to j>rovc his title and the 12 year.s’ 
period of limitation was held to be sufficient to 
bar the suit, though on the other point which 
idaced the burden of proving jxissession within 
no years on the f^ecretary of State this decision 
haa been overruled. 

[77J A large number of autboritics was cited 
1 efore us on the question of adverse possession, 
what constitutes adverse possession, how it is to 
be proved, what is the length of time required 
land so on, In our opinion, each case of adverse 
qiossession is to be judged on its own merits and 
ihe circumstances of the case. The principles 
are so well settled that it is not necessary for us 
to consider each case cited in detail. The Cret of 
these principles is that the burden of proving 
adverse possession lies ui'on the person asserting 
it: vide, among others, 431. A. 192“ at p. 204, 
A, I, K. 1922 r, C. 181,“ A. I. R. 1930 l\ C.281 
A. I. R. 1931 1\ U. 77“ and 1911 0. W. N. 537.“ 
Heference was made in this connexion by the 
respondent’s learned counsel to S. 110, Evidence 
Act but, in our oi»inion, that section docs not 
affect the matter. Its effect only is that if a per¬ 
son is in possession his title is presumed until 
the title of some other person is proved. Once 
the initial title of another penson is established, 
S. no no longer applies and the possessor must 
prove that that title has somehow' or other been 
terminated, eitlicr by transfer or succession or 
adverse possession. Thus the burden of ousting 
title by adverse possession lies upon the person 
asserting it. 

[78] The classical requirements of adverse 
possession are that the possession must be "nec 
vi nec clam vec prccar.io that is to say it 
must be adequate, in continuity, in publi- 
city and in extent to show' that it is possession 
adverse to the competitor.” But a mere exercise 
of exclusive and continuous acts of jxissession 
would not be enough and it must further be 
show’n that the possession was not permi^ive 
and that a vigilant owner would have know’n of 


it. I’urlber, if a person in possession recognisa 
the superior title of the true owner, e. g., by ^ 
payment of rent, no length of time and do 
amount of assertion. will oust the title of tiie 
true owner. ]\Ioreo\-er, the exclusion of the tnie 
owner must be complete and partial possession 
by him keeps his title alive: vide among othen 
27 I. A. 136,“ A. I. R. 1922 P. C. 181,“ A. I. B. 
1930 r. C. 281“ and 1941 O. W, N. 537.“ ' 

[79] If a person claims adverse title not only 
by reason of his own possession but also by rea¬ 
son of possession by another person he can only 
succeed if he establishes that he is the successor- 
in-interest of the previous possessor. There can 
be no tacking on of the possession of indepen¬ 
dent trespassers. 

[80] Judged in the light of these principlee 
there can bo no doubt that, while the A^ciation 
has failed to prove its title to the smaller quadri- 
lateral, it has succeeded in proving it in the 
larger quadrilateral for which only a period of IS 
years was required. T'be possession of the Asso- 
ciation at least from 1901 (vide Ex. A-C9), if not 
from 1893, (sale deed by Mrs. Jackson, (Ex.A-5)) 
is established. In 1928 the period of possession 
was well over 12 years and consequently when 
Ex. ill, the lease in question was executed the 
Association had prescribed title. This does noti 
however, end the matter. The whole discussion 
in Our judgment as w'oll as in the judgment of 
the trial Court and the state of pleaAngo 

the uncertainty which prevailed with regam to 
the plot ot land even at the date of the emt. i 
is obvious that the uncertainty at the date o! toe 
lease Ex. l/l, i.e,, 1932, was still 
Rev. Miikand would, therefore, have * J 
justiOed in clearing up title to this plot ot 
and in entering into the lease Ex. l/l 
purpose. . 

[81] We have now considered all the 
plots and the conclusions at which we a 
arrived are: (i) The title of the Association 


plot NO. 287 as a perpetual lessee is 


clear 


was clear even in 1928 to 1932. 
claim or demand made or dispute raised m 
pect of this plot in 1928 and the agent ^ . 
authority to enter into any settlement o^J 
meut or take any lease about it. (2) Tha 
title of the Association in the portion ot ^ 
NO. 282 in suit is not proved although the till 
this Society is established, (s) The 
has no title to the jxirtion of plot No. 296 in 
(4) The Association is the owner of the 
of plot NO. 288 by ti-ausfer; of the larger qu*^ 
lateral by advei-se possession. It has not 
its title to the smaller quadrilateral. ■ ti ^ 
all these portions was very doubtful m 1 
1932 and the Rev. Mukand would have 
justified in effecting an adjustment or setU 
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with regavcl to this plot, if ho had dealt with this 
plot alone. Plot no. 287 is the largest of these 
plots having an area of about three-quarters of 
the wiiolo disputed area and the Ecv. Miihaud 
was not justified in reducing the title of tho 
Association in this plot, particularly when tho 
right of tho Association in it was not disputed, 
oven if it meant a little gain in some plots lying 
nt the back of the institution. Since tho various 
portions of the compromise or adjustment cannot 
he separated, we must hold that the whole com¬ 
promise—i. e. tho lease ex. l/l fails and the 
parties are relegated to the position which the>- 
would have occupied hut for this compromise. 

[82] There now remains the question of ratill- 
•cation by the Association. This need not detain 
ns long because, although the point was fully 
argurd by the learned counsel for the pal-tic's, it 
was later discovered that, in view of Ex. .\-G2, a 
document which docs not form part of the print- 
od record, tho point w'as not tenable. It is agreed 
l)etwc*en tbe parties that it is only the principal 
or agent authorised in that behalf that can ratify. 
In the present case, the act of ratiticalion was 
said to have been the payinent'of rent under the 
lease of 1932, Ex. l/l. Exhibit 23, which is a copy 
•of an extract from the demand register of the 
Nazul department, shows that the hist payment 
was made on 4-'i-l935. The evidence of D. \v. G, 
the Kev. Dallimore, D. w. 7, the Rev. Mukand 
and of Mr. Hardman establishes that the agent 
■of tho Association in India Rev. Dallimoic did 
not know of the lease before this dispute arose 
and that Mr. Hardman, wlio had come on tour 
to inspect the projieity of the Society in Incli.a 
lieard of it for the fii-st time in February 1035. 
Obviously, those two jxjrsons, neither of whom 
possessed the authority to take a lease, could not 
repudiate the lease without reference to the 
principal in England. The payment of 4-1-1935 
could not, therefore, Ije stopiied without i-Oercnce 
to England and it was made. But we find that 
no payment was made after that and that by 
Ex. A.G2 the Association definitely repudiated the 
lease. In 1930 O. \v. N. 2i9,^ their Lordshii'S of 
the Judiciiil Committee say, at ji. 2G0. 

‘"riicto can in truth be no v.ntification without an 
intention to ratify, and there can be no intention to 
ratify an illegal act wilhoult knowledge of the illega¬ 
lity.'’ 

In tho present case, the leai-uod counsel for tho 
Government agreed that there is no question of 
tho principal having-any knowledge but he urged 
that the knowledge of its agents must be deemed 
to bo it« knowledge. We agreed that the know¬ 
ledge of the Rev. Mukand was not tlie know¬ 
ledge of the Association because, in view of tbe 
fact that lie was not the agent of the Association 
for all purix>ses but only for the purposes of tho 
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sale, the knowledge of the illegality of tho lease 
was not acquired by him in the course of the 
business of his principal and cannot be attribut¬ 
ed to the principal. In any case, so far as lie was 
concerned, I;c did not consider the lease illegal 
at all and no question of ratification arose. 
There is nothing to irove that any other agents 
of th(^ As.'ociatioii had any knowledge of ihe 
lease either actual or constrnciive. There was 
thus no act of ratification of the lease but rather 
there was the repudiation evidenced by Ex. .v-62, 
as soon ns the Association learnt of the true 
facts. This plea of the learned counsel for the 
Govcruinent must also fail. 

[83] Reliance was placed by the learned Gov. 
ernment Advocate upon S. 237, Contract Act. 16 
was urged that the Association, apart from the 
power of attorney (ex, .\-7) in his favour, had 
placed the Ihv. Jlukancl in charge of its pro¬ 
perty at Lucknow from 1025, that in that capa¬ 
city lie wa.^ making payment^ of rent and taxes 
and gcncrnlly managing the property. Further 
his authority was of sufiiciout amplitude to order 
the destruction of the building known as “Khas 
Manzil”. Moreover lie selling property of 
the As?o(-iation worth lakhs of luiecs. It waa 
argued that this was siifhcient evidence of the 
conduct of the Association to make S, 237 appli¬ 
cable. We cannot accept Ibis argument because, 
wbatevir may bo argued now. the Kazul autho¬ 
rities did not, at the time of the execution of the 
lease, accept all these acts of the Rev. Mukand 
as conferring upon him suflicient authority on 
behalf of the Association to execute tho lease. 
'J hey, tliei-cfoi'C, made a special enquiry from him 
as to who would execute tlie lease on behalf of 
the As.wiation (cidc Ex.J3i, Tho reply of tho 
Rev. Mukand (Ex. li) that lie would executa 
tlie lease as the ‘‘agent and attorney, Church 
Missionary Tru-'t Association Ltd.” satisfied 
them and they did not even ask to look at tbe 
lower of attorney. TIiu.s it was not any repre¬ 
sentation or acts of tho Association which the 
Government accepted but those of the Rov. 
Mukand and consequently S. 237 cannot apply. 

[6j; There i.s one otlier short matter which 
calls for our attention. Tho learned Civil Judge 
has under S. 05, Contract Act, ordered the refund 
of all the money paid under the lease of 1939. 
This order is incorrect. Ho should not have 
ordered x-efund to the Association of the amount 
due in rc‘.sp€ct of plot No. 290. In view of out 
finding with regard to the small quadrilateral of 
No. 288 a further deduction will have to be made 
with regard to about five biswas of land covered 
by that piece at the same rate. Thus out of 
Es. 385-0-G claimed a sum of Es. 7-12.0 per year 
for six years at the rate of Rs. 25 per bigha pet 
annum or a total of Rs. IS-S-O will be deduct. 
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[Sij] Tn view of our findings, bad tbe Govern¬ 
ment claimed it, w should liave decreed its suit 
■w'itii I'l'gai'd to the area of plot N0.29G and the 
smaller quadrilateral of plot No. 2S3. ^Ve find, 
iiowcver, that tlic Government confined its claim 
to its right.s under the lease of Ex. l/l which we 
have found to be beyoiid the authority of the 
agent and, as such, invalid. At the time of the 
framing of issues, the Association prayed that 
issues ])C framed regarding the title of the plain¬ 
tiff and tlie defendant but the Government’s Ad¬ 
vocate said that his suit was based on the lease 
and not on title. Thereupon the Court passed 
the following order; 

“A perusal of the plaint clearly di^clo;=e 5 that the 
action l)rought by the plaintiff agaisist tbe defendant i? 
based cu Ihe lea^c dated 1.5-l0'19:i2, executed on behalf 
of the defendant in the piaintifi’s favour The 

natiiie of the claim is. therefore, an action for eject¬ 
ment and tor recovery of arrears of rent and for 
recovery of compensation for use and occupation after 
tbe termination of tenancy. The plaintiff’s claim, tbere- 
fore, binges on tbe validity of tbe lease and on nothing 
else. ...” 

Thus, iiiG Government deliberately confined its 
case to the lease and refused to allow the ques- 
tion of title to be raised no doubt with a view to 
force the Association to file a separate suit. Wo 
cannot, tiiercfore, allow the nature of the suit to 
Ite altered at this stage, 

[86] '[’he result of the findings at winch we 
have arrived i.s that Api>eal No. 135 of 1941 will 
stand dismissed witli costs. 

[87] Appeal No. 80 of 1941 is partly allowed 
and the suit of the Association for declaration of 
its title to plot No. 290, plot No. 282 and the 
portion of plot No. 288 shown in the Commis¬ 
sioner’s plan as lying north of the line A 4 T 4 is 
dismissed. A declaration is granted to the Asso¬ 
ciation : (a) that it is the i)erpetual lessee of the 
l)lot NO. 287 shown in the (’ommissioner’s map 
as enclosed by the lines indicated ])y the letters 
B 2 B, 0, D, K, V, and (b) that it is tliGQwner of 
the portion of plot No. 288 in suit except the 
Ix)rtion lying north of the line A -i T 1. The suit 
is also decreed for the recovery of Bs. 341-8-C. 
{Since the Association has failed with regard to 
nearly l/ilth of its claim it will get only i/sth of 
the costs of Suit No. .24 of 1939 in the Court of 
the Civil Judge and of Appeal no. 8G of 1941. 

G.B. Order accordinfjhj. 
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'Civil P. C, (1908),'S. 110—Affirmance—-Meaning 
of — Decree affirmed in appeal but modified in 
cross-objection—Decree is varied and not affirmed. 
Section 110 does not conceive of tbe decree ns partly 
affirming and partly varying the original decision. It 
contemplates an appellate decree either as upholding 
tbe decision or as varying or modifying it and if an 
appeal is pcmiissible, it is against tbe decree as a Tfhole 
and not against the finding or adjudications on the 
fOntroYCisies involved in the suit; 33 A.I.R. 1946 Nag. 
307. Dissent. [Paras 4 414] 

Where, therefore, tbe main appeal against the deci¬ 
sion of the trial Court fails, but the decision is partly 
modified on cross-objection aud there is no subshintial 
question of law, the appellate decree must be taken to 
have varied the decision of the trial Court sow to 
entitle tbe appellant to appeal to His Majesty in Council 
under para. 3 of S. 110: 41C.W.N.494; 19A.I.B. 
1932 All. 6-5 (F.B.) and 33 A. I. R. 1946 Mad. 539 
(F.B.). Rel on; 20 Luck. 2-56 : 31 A. I. B. 1944 Oudh 
295, OVERRULED; Case law discussed. 

[Paras 1 4 15] 
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Judgment.—The following question has been 
referted to the Full Bencli: 

“Wbcve the main appeal against the decision of the 
trial Court fails but the decision is partly modified on 
cross objection and there is no substantial question of 
law. docs the appellate decree vary the decision of the 
trial Court ns contemplated by S. 110, Civil P. C.. so as 
to entitle the appellant to go up to His Majesty in 
Council.” 

[2] The suit was instituted by ilt. AisbaBibi 
in the Court of the Civil Judge, Kao Bareli, Siio 
claimed possession of a l/oth share in the pro¬ 
perties of liet psircnts by partition on the basis of 
inheritance. The value of the subject-matter of 
the suit namely her share was stated in the 
plaint to be Bs. G311-11-0. The Court of the first 
instance passed a decree in her favour except in 
€0 far as her claim related to certain proi)erties 
mentioned as item (l) in list C of the plaint. Two 
of the defendants, Abdus Samad and Abdul 
Ahmad, came up in appeal to this Court, and the 
plaintiff preferred cross objections. The appeal 
failed but the cross objections were allowed. The 
result was that the whole of the plaintiff’s claim 
stood decreed. On 13th March 1911, Abdus Samad 
and Abdul Ahad presented i)etition for leave to 
appeal to His Majesty in Council alleging that 
the decree of this Court involved or affected 
rights in other proi^rlies, the value of which 
exceeded Bs. 10,000 and in any event the case 
w'as one which should be ceryfied to be fit for 
appeal under cl. (c) of S. 109~, Civil P. C. The 
applicants maintained further that they were 
ontitled to a certificate as of right inasmuch as 
the decree from which the appeal was sought to 
be preferred varied the decree of the trial Court, 
and that if it was a decree of affirmance, the 
proposed appeal involved substantial questions 
of law. 

[3] By an order of a Bench of this Court, dated 
dtb March 1945, the contention that the case 
should bo certified as fit for appeal under s. 109, 
cl. (c) was overruled. It was also held that there 
W’as no substantial question of law. Tie lower 
Court was asked to submit its finding on the 
question of valuation and it reported that the 
value of the properties in suit in lists c to i 
together with buildings and houses standing 
thereon which were not directly in suit is 
Bs. 11 , 000 . The finding was based upon admission 
of the parties and no objections were preferred 
against it. The sole question which was, there¬ 
fore, agitated before the Division Bench was 
whether the decree of this Court was one of 
affirmance wittiin the meaning of s. no. It was 
urged on applicants’ behalf that even though 
their own appeal bad failed since the plaintiff’s 
cross objections were allowed the decree of this 
Court did not affirm the decision of the trial 
Court. On behalf of the opposite party, reliance 
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was placed on 1914 o. N. 372,^ which held in 
agreement with the view expressed in a.i.b. 1926 
Mad. 1024,' that where the High Court’s decree 
in the main api)eal confirmed that of tho lower 
Court the mere fact that a decision wa.s partly 
modified on cross-appeal or cross ohjcction did 
not afford a riglit of appeal to tho persons whose 
appeal failed. A contrary opinion was expressed 
in a number of other decisions and to set the 
controversy at rest the Division Bencii inado the 
reference as stated above. 

U] The determination of the itoint involved 
depends primarily on interpretation of tho rele¬ 
vant provision of the Code. The right of apical 
to His Majesty in Council is mainly regulated by 
Ss. 100 and 110. Under S. 109, an appeal is to lie 
to His Majesty in Council (a) from any decree 
or final order passed on appeal by a High Court 
or by any other Court of final appellate jurisdic¬ 
tion; (b) from any decree or final order passed 
by a High Court in tho exercise of original civil 
jurisdiction; and (c) from any decree or order 
wlien the case is certified to l>e a fit one for 
apical to His Majesty in Council. To the general 
tight of appeal thus conferred s. 110 provides 
certain restrictions. It says that where the ap. 
pellant proposes to come under els. (a) and (b) 
of s. 109 

‘ Ibe amount or value of llie subject-matter of the suit 
in (he Court of first instance must be ten thousand 
rupees or upwards and the amount or value of the 
subjcct-inatter in dispute on appeal to His Majesty in 
Council must be the same sum or upwards oi the 
decree or final order must involve directly or indirectly, 
some claim or question to or respecting property of like 
amount or value and where tho decree or final order 
appealed from afliriiis the decision of tbo Court imme¬ 
diately below the Court passing such decree or final 
order, tho appeal must involve some substantial ques¬ 
tion of law.” 

We are concerned with the final clause of this 
section which render.? the presence of a sub¬ 
stantial question of law essential only if the 
appellate decree affirms the decision of the Court 
of first instance. On the plain reading of the 
provision it would be impossible to attach any 
qualifications to the affirmance except that it 
must be by the decree against which the appeal 
is preferred. Apparently regard is not to he had 
to the manner in which the affirmance is made 
or the person at whose instance it is brought 
about. The extent of affirmance is also not a 
matter to be considered. The sole question which 
arises under the clause is whether the appellate 
decree affirms or varies the decision of the Court 
immediately below on merits. This question 
scarcely presents much difficulty where there is 
only one decree passed by the High Court. But 
where there is a multiplicity of appeals, and 
consequently a number of appellate decrees are 
passed considerations other than those which 
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pivvail in tl;c ca'e of a single apjx^llate decree 
may pcrliai'S arise. Wc need not, however, 
coiicci ji oni'Silves witli the latter class of cases. 
\VI;ere an an'Oal is sought to be pi-efen-ed 
against a di.'crec which varies the decision of the 
Court iininediately below whether the variance 
is brought about at tlie instance of the apjxjllant 
or at the instance of the rcsi^ondent it cannot be 
said that the aiitclhue decree artinns the decision 
of the lii-st Court. The section does not conceive 
of the decree as partly affirming and partly 
varying the original decision. The Legislature 
api^’ars to have ciivisaged an appellate decree 
either as upholding that decision or as varying 
Or modifying it and if an appeal is permissible, 
it is against the decree as a whole and not 
againsL tlic tinding or adjudications on the con¬ 
troversies involved in the suit. 

[o] ^^’el'e it, therefore, not for the conflicting 
case law on the iwint the position would appear 
to l>o clear. Some learned Judges have, however, 
inclined to the view that where the trial Court’s 
decree comprises different matters and the High 
Court affirms that decree in resi^ect of some 
matters only and reverses it in resixjct of others 
the appeal to the Privy Council must involve a 
substajitial question of law’ if it is in respect of 
mattoi's in regard to which the decree of the 
trial Court has been atliimcd. Some typical 
cases which have resulted in this view may be 
briefly referred to. 

[n] The first case i.s that in S C.ws. 294.^ There 
in a lajid acquisition case the applicant claimed 
a sum of Rs. 77,000 odd. The Collector assessed 
the value at Rs. 2S,2.s7. The Judge on reference 
upheld the Collector’s award. The High Court 
awarded to the apiiellant a further sum of 
Rs, 7000. Ho was still dissatisfied witli the decree 
and applied for leave to appeal to the Privy 
Council. Tlic learned Judges constituting the 
Special Pcnch considered that the decree against 
wliich the appellant desired to go up to His 
Jlajcsty in Council was against the decision of 
the High Court “so far as it aflirmed the deci¬ 
sion of the Court below.” The view was that 
though the High Court modified the original 
decree since the part of the decree against which 
the further appeal was sought to be prefen’ed 
affirmed the decision of the Court of first in¬ 
stance so far as it related to that part, the bar 
imposed by the last clause of S. llO operated to 
restrict the apical to substantial questions of 
law. 

[7] TluJ decision was followed in A. l. R. lOlG 
Mad. 1222.^ There the petitioner’s suit for re- 
cover>' of some jewels and cash was dismissed 
by the Subordinate Judge, but on appeal it was 
partly decreed by the High Court. The plaintiff 
proposed to proceed to Privy Council in respect 
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of the part of his case which failed in both 
Courts. The learned Judges found that no sub- 
stantial question of law was involved and sine® 
the proiK)sed appeal related to the part of the 
claim regarding which the trial Court’s decision 
w as affirmed by the High Court, they held that 
no further appeal was permissible. 

[8] In A. I. R. 192G Mad. 1024,“' a Bivisiott 
Bench of Aladras High Court dealing with an 
application for leave to appeal to the Prhy 
Council in a case where its decree in the main 
appeal confirmed that of the Court of first in¬ 
stance but modified it on cross-objection held 
tliat the modification so made could not avail 
the applicant who otherwise would not have had 
tlie right of appeal under S. llO, Civil P. C. 

[9J It may be mentioned that shortly before 
the decision in the last mentioned case tbeir 
Lordships' Board had made an important pro¬ 
nouncement on the point in 511. A. 319.® That 
case arose out of a suit instituted by one Rupmo 
for }X)3session of certain properties on the basis 
of inheritance from his adoptive father Shankar 
llao. The defendants, namely Annapurnabai, 
w’ho wa.s Shankar Bao’s second widow and 
Kashi Nath wlio was alleged to liave been adopt¬ 
ed l)y her, set up the rival claim of Kashi Nath 
and alternatively pleaded that Annapiimabai 
was entitled to maintenance. The trial Court 
decreed the suit in favour of Ruprao but award¬ 
ed Es. 800 per annum as maintenance to Anna- 
purnabai. On appeal by the defendants & 
Judicial Commissioners of Nagpur upheld & 
decision .so far as it related to possession but in¬ 
creased the maintenance allowance of Anna- 
purnahai to Rs. 1200. The defendants therenpo 
applied for leave to appeal and claimed i as 
matter of right on the ground that tbs , 
of the first Court was not affirmed 
by the Judicial Commissioner, 
get the leave because the learned 
sidered that tho change was immaterial, 
liordships of the Privy Council did not agr 
this point. They held that S. HO ga^o to _ 
l)etitioners a right of apiieal. The appeal 
the Privy Council was, it would appear m 
of the concurrent findings on 
desired to he confined to the amount of 
tenance. The Judicial Committee, tns^ ’ 
limited the ap>p.eal to that question only- 
imixirtance of this case lies in the u- 

tacitly overrules the view' taken in the t 
and Madras cases to which reference 
made above inasmuch as in spite of the fac 
both the Courts in India had concurred ^ 
allowing the claim of maintenance to the e 
of the balance such affirmance was not re^ 
as an obstacle and the appeal was adm 
of right. Even before this authoritative P 
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nouncement of tbo Privy Council the decision in 
8 C. W. N. 294^ was not accepted as correct and 
since 1924 it has lost all its importance : see in 
this connection 10 0. C. G5;® A. I. E. 1921 ALL. 
270;’ 11 Lab. 465;® A, I. E. 1919 Cal. US;® A. I. E. 
1935 cal. 250^® and A. I. B. 1929 Pat. 561.“ 

Cio] In A. I. E. 1926 Mad. 1021 - it was re- 
cognised that 8 C. w. N. 294® and A. i. B. 1016 
Mad. 1222* might possibly require reconsidera. 
tion in consequence of Annapiirnabai’s case but 
the learned Judges thought that in cases where 
there was an appeal and a cross-ohjection though 
only one decree is pi-epared the same principle 
as is applied in cases of cross appeals should 
prevail. They said that in either case there were 
two orders of the Court, one dismissing the ap¬ 
peal and affirming the lower Court’s decree and 
the other allowing the memorandum of cross- 
objections or cross apixjal and modifying the trial 
Coui-t’s decree. They remarked: 

“So tar then as the decree afBvming the decree of the 
lower Court was coccerued no appeal would lie to the 
Privy Council. Similarly no appeal would lie to the 
Privy Council in respect of tlie order 03i the memoran¬ 
dum of objections because the subject-matter of that 
appeal was only Es. 300." 

[ 11 ] The same line of argument is adopted 
before us by the learned counsel for the opposite 
party. In so far as the decree from which tlie 
appeal sought to be preferred is concerned, it is 
clear that it cannot be considered for the pur¬ 
poses of S. 110 as comprising as many decrees 
as there wore items in the suit since cl. 3 
does not warrant its being so split up : see 
53 I. A. 197.'® To say further tliat the portion 
against which the matter is to be taken up in 
appeal was not varied because the variation was 
m^e on a mere cross-objection is also wo think 
a wrong approach to the question at issue. The 
decree from which the appeal was proposed to 
be preferred was a single decree and it is diffi- 
cult to draw a distinction for the purposes of 
8. no, Civil P. 0., between one part of the suit 
and another according to tlie pctitionei-s’ failure 
or success in the High Court. Such an inter¬ 
pretation of 8. no as is pressed before us does 
violence to the letter (of the section. The deci¬ 
sion of the) Judges of Madras High Court in 1926 
was mainly based on a. l. E. 1918 all. 245'® 
but that was a case of cross appeals in the 
High Court and the proposed appeal was against 
the decree of affirmance. On behalf of Mt. Aisha 
Bibi the same bno of argument was taken but 
this again in our opinion is a wrong method of 
approach. Coses of that class stand on a some¬ 
what different footing and tbo points which 
prevailed in A.I.B. 1948 all. 24s'® or in the sub¬ 
sequent case of the Allahabad High Court in 
57 ALL. 878'* do not fall to be considered where 
(be decree of the High Court from which the 


apjieal is proposed to he taken to His Maje.sty 
in Council partly affirms and partly modifies 
the original decision. In saying this wo do not 
desire to be understood as laying down the prO' 
jiosition that if the cross-objections in the present 
case were a cross appeal and t^'O decrees were 
l^ssed by this Court an appeal to the Privy 
Council against the decree affirming a part or 
the decision would be incompetent in the absence 
of a substantial question of law. Other aspects 
of the matter may have to be taken into ac¬ 
count in sucli a case and it may or may not Ixj 
possible to interpret the word ‘decree’ occurring 
in the last clause of the section in a larger sense 
as embodying the net result of the whole suit. 
We observe that there are already two conflict¬ 
ing views on that matter. A Full Bencli of the 
Allahabad High Court holds that there is no 
variation [vide 57 ALL. S73'*) while the Patna. 
High Court Full Bench expresses a contrary 
opinion : see A. l. E. l9-il rat. 269.'* This con¬ 
troversy does not concern us since here we have 
a single apiicllate decree disposing of tlie entire 
suit. 

[ 12 ] The construction that we have placed on 
cl, 3 of s. 110 , Civil P. C., finds direct sup¬ 
port from 41 c. W. N. 194,'* the Full Bench deci¬ 
sion in 54 ALL. 146*’ and I. L. E, (1947) Mad.C.''' 
The last case was similar to the case in A. I. R. 
1926 Mad. 1024.® The plaintiffs sued for a decla¬ 
ration that a settlement deed executed by a 
widow in respect of a number of items of pro¬ 
perty was void. The trial Court passed a decree 
in respect of six items in plaintiffs’ favour and 
dismissed it in respect of the remaining five. 
The defendants api)ealed and the plaintiffs pie- 
ferred cross-objections therein. The appeal was 
dismissed, but the cross-objections were allowed. 
The valuation of the objections was less tlian 
E8. 10,000 and it was confended on the strength 
of A. I. R. 1926 Mad. 1024® that there could be 
no right of appeal to the Judicial Committee by- 
reason of the fact that variation was made on 
cross-objections. This contention was negatived. 
The learned Judges constituting the Full Bench 
considered in the first place that the decision in 
the case cited was in conflict with the judgment 
of the same learned Judges in 52 Mad. 521 '" and 
in the second place that it erred in separating 
the appeal and the memorandum of objections 
and treating the orders of the High Court as 
embodying two separate decrees. The view to 
wliich they gave expression was that as the 
defendants desired to challenge in appeal to tlio 
Privy Council the validity of the plaintiffs’ claim 
with regard to ten of the eleven items of property 
the value of which was admittedly above rupees 
10.000 and as the appellate decree varied the 
trial Court’s decree in respect of four of the 
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uenis of property it was one of variation and 
jiot ot nOirinance and therefore the defendants 
were entitled as of riglit to the leave. We res¬ 
pectfully agL'oe with this view. 

[t:!] The case in l9Ji 0. w. N. 372,' we have 
already mentioned, bases itself ])rimarily upon 
the [irevioiis Madra.s view which has since been 
overruled, It appear.s that the attention of the 
learned Judges in the Oudh case was not invited 
ro 01 l.A. 319“ or to 1935 O.W.N 9j7*'' and 5t ALL. 

I id" We venture to think that the learned 
Judges of the Jladias Court whose opinion was 
■accepted in the Oudh case rejected without sufti- 
cient reason the contention urged before them 
that the cioss-objections arc regarded in law as 
nn iiuegTal part of the apix-al since there was 
one decree jirepared by the Court both in api^eal 
and evcss-objcctioiis and such decree did not 
alHi’in the decision of the Court immediately be- 
low. One essential difference between such a 
case and the case where there is a cross appeal 
consists in the fact that in one case the decree 
from which appeal is proposed embraces the 
result of cross objection also while in the other 
it does not contain any expression of adjudica¬ 
tion on the cross appeal, 

fl4] The only other case of any importance 
which lays down a contrary rule is A. I. R. 194(5 
Nag. 307.-' According to it if there are several 
controversie.s in the suit and the decision of the 
Court is embodied in one document, described 
as a decree the adjudication with regard to each 
matter in controversy is in itself a decree. In 
that sense, it says one document described as a 
decree may contain several adjudications on 
several distinct matters and may amount to 
several decrees. According to the learned Judges 
who constituted the Division Bench the word 
"decision” in S. ilO means the decision of a suit 
so far as it is the subject-matter of the pro¬ 
posed appeal and not the decision of the suit as 
a whole. In their opinion, it was an unduly 
narrow interpretation of S. 110 to hold that a 
decree which varies the total decision of the 
Court below in however small a manner should 
automatically be a non-affirming decree. The 
distinction they observe should not be made to 
depend on the question whether the variation is 
by means of a cross-objection or by means of a 
separate decree in a cross appeal because such a 
distinction would entirely be technical and parti¬ 
cularly so in view of the fact that by the provi¬ 
sions of 0 . 41 , E. 22 , Civil P. C., the hearing of 
the memorandum of cross-objections does not 
depend on the hearing of the appeal and may 
itself be heard as a substantive cross appeal. 
The view propounded in relation to the contro- 
versies in suit is based upon the observations of 
Niamat-XJllah J., in 57 all. 873.'^ We may 


with respect point out that it will be stretchina 
the meaning of the word "decree" in cl, (3) ^ 
s. 110 to say that the Legislature gives the righti 
of appeal against each component part of it ^ 
that the decision of the Com’t of first instasce 
must be considered to be varied or affirmed wift 
respect to each controversy in the suit. The fact 
that under 0 .41. R. 2-2 a memorandum of cross, 
objections may be heard even if the appeal fails 
or is withdrawn is. if we may say so,hardly mate¬ 
rial for there would be only one decree whether 
the appeal did or did not reach the stage of 
bearing, and if that decree modified the decision 
of the Court immediately below an appeal to the 
Privy Council as of right would lie if the other 
conditions of S. 110 warranted it. We arc of 
opinion that the construction placed upon the 
words "decree” and "decision" in the Nagpur 
case is unduly strained and we, therefore, res. 
pectfully dissent from the law there enunciated 
by the learned Judges. Our opinion may result 
in widening the scope of the section. It can 
scarcely be regarded as "unduly narrow. 

[15l Our answer to the reference, therefore, is, 
in the affirmative. Let the case be returned to 
the Division Bench with the above answer. 

K.S. Answer in the affirmative. 
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Madelei j. 

Baku Din Gupta — Pftiinii//—* 
i'. The Be7tgallmmvni1yCo.Lt^'-~^^^ 
iant-^Opposiie Party. 

Civil Revn. Applii. No. 65 of 1^3, 

J8-1-1947, from order of Sra. C. C. Judge, ' 

0/- 7-8*1943. g .J 

Provincial Small Cause Courts 
md Sch. 2, Art. 31-Suit for accents, ro«nme 
— Suit by agent against principal claiming 

sum ol money. . . , . - ie 6 * 

A suit by an agent against bis 
nite sum (made up of rebates and * ^ tbs 

IS not a suit for accounts. The «nmol 

Srst place the plaintiff has claimed a i. 

money and the mere fact that accounts » ^ 

jone into in order to ascertain the -j- in 

plaintiff does not make the suit one for . i 
;he second place the agent cannot sue his p 
recounts because the principal is not under ' jn 
tion to render accounts to the agent. It is a by 
iscertained amount which will have to be ^ 

the Court upon examination of the .nog All. 

suit lies in a Small C^use Court: 16 A. L «• _ 

532; 27 A. I. B. 1940 Mad. 504 and 24 A- 
Cal. 359, Applied. ^ 

Cases referred t p vi Sb*®’ 

1. (’28) 15 A. I. R. 1928 All. 332 : 116 I- C- 

pal Singh v. Dnvga Prasad. yi^i. 

2. ('40) 27 A. I. R. 1940 Mad. 504 : 

296 : 191 1. C. 598, Mahade.i T. ^, 7 ) 1 

5. (’37) 24 A. I. R. 1937 Cal. 369 : 

Cal. 259: 169 I. C. 930, Narmada Chandw v-» 

Bahadur Singh Dugar. 

Govind Behari Lai - for Applicant. 
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Order. — This is au application in revision 
under S. 25, Provincial Small Cause Courts Act. 
The facts are that Baley Din Gupta is the agent 
of the Bengal Immunity Company Ltd., and 
was working for them during the years 1938 to 
1940. On 17.8-1943, Baley Din Gupta filed a suit 
against the company for Rs. 153.4.9 made up of 
“rebates and canvassing charges.” The plaint 
was ordered to be returned to plaintiff by the 
Tndge, Small Cause Court, on the ground that 
the suit did not lie in a Small Cause Court be¬ 
cause it was admitted that for 

“arriving at those ‘rebates’ the items of goods of all the 
Ivtais in suit will have to bo checked and tho parties’ 
credit and debit sides will have to bo examined. 
Nothing more ot less has got to be done in a sait for an 
account." 

[ 2 ] The applicant’s learned counsel contends 
that this view is not correct. A suit for an account 
is a special form of suit, and does not mean every 
suit in which accounts have to be looked to in 
order to ascertain the correctness or otherwise 
of the amount claimed by the plaintiff. A. I. R. 
1'928 ALL. 832' is Cited : 

''A suit docs not become one for accounts simply be* 
cause accounts have to be taken Ixtfore a balance due 
from tho defendant to the plaintiS can be discovered. 
A suit for accounts will be one where a preliminary 
decree for accounts will bo necessary, and it will bo 
necessary for the Court to call upon the defendant to 
render accounts. 

A suit was brought by a plaintiff to recover a Oxed 
amount in excess of tho value of the goods snppiied by 
the defendant to him, and for which he had made 
payments in advauce. Every transaction between the 
parlies was separately dealt with, and the defendant 
became liable to repay tho sum wh'ch he had received 
iu excess of tho price ultimately fetched by any 
one consignment delivered by tho defendant to the 
plaiutifi : 

Held, that the suit was cognizable by a Small Cause 
Court," 

[3] In A. I. R. 1940 Mad. 504^ it was held that 
a suit for au account is a special form of suit 
and does not embrace every case in which ac- 
oounts have to be looked into to ascertain the 
amount due to the plaintiff, and that a suit for 
an account implies that the plaintiff is entitled 
imder the substantive law to demand an account 
from the defendant. It was also held that an 
employer can call upon his agent for an account, 
but an agent cannot call iijon his employer for 
an account. In A. l. R. 1037 cal. 359* it was held 
that there cannot be in law a suit for accounts 
unless the defendant in tho suit is under an 
obligation to vender accounts to tho plaintiff. 
The obligation is upon tho agent to render ac¬ 
counts to the principal. The principal owes no 
obligation to render accounts to the agent. The; 
mere fact that in ascertaining the sum due to 
the plaintiff it would be necessary- to investigate 
accounts does not alter the nature of the suit. 

[ 4 ] Though these cases may not be exactly on 
1948 0/11 & 12 


all foiu’S with the present case, the principle in- 
volved seems to apply. In tho first place the 
plaintiff has claimed a definite sum of money 
and the more fact that accounts have to bo gone 
into in order to ascertain the sum duo to the 
plaintiff does not make the suit one for accounts. 
In tho second place tho plaintiff cannot sue his, 
principal for accounts because tho principal isj 
not under any obligation to render accounts to 
tho agent. It follows that this is not and cannot 
be a suit for accounts. It is a suit for an ascer. 
tained amount which will have to be verified by 
the Court upon examination of the accounts. 
Such a suit lies in a Small Cause Court. 

[5] I, therefore, allow this application imdur 
S. 25, Provincial Small Cause Courts Act. The 
suit is i-eturned to the Small Cause Court for 
trial accoi-ding to lavy. The applicant will get 
his costs in this Court. 

D.S. Application allowed. 


A. I, R. (33) 1948 Ondh 81 [C. K. 28.] 

Kidwai J. 

Ahu — V, Eulpcror. 

Criminal Revo. No.22 of 1947, [)ooidi-J on 16 5-1917, 
from order of Ses^^iont Judge, Lucknow. D'- 10-3-1947. 

(a) Criminal P. C. (1898). S. 342 — Prosecution 

under S, 4 (1), U. P. Food Grain Rationing Order 
— Confession by accused to Food Grain Inspector 
not put to accused under S. 342 — Confession can- 
not be relied upon for determining guilt of accused; 
20 A.I.R. 1933 P. C. 124. lit}.'. 21,A. I. R. 1934 Oudb 
4 . 57 , Bel. on, [Paiit 4] 

Annotation; (’IS'Ccm.'l Cr. P. C-. S, 342 N. 

Pt3. 1,2. 

(b) Evidence Act (1872;, S. 25 ~ Food Grain 

Inspector under U. P. Foc^ Grain Rationing Order 
is not police officer within S. 25—Statement made 
to Inspector is not inadmissible by reason of S. 25: 
Cr. Revn. No 6 of 1947. Approved ; 33 A. I. R. 1946 
Mad. 430 ; 21 A. I. B. 1934 Cal. 580 14 A. I, R. 

1927 Bora. 4 (F. B.) and 25 A. I. R. 1938 Sind 1. 
Disling. [Para 5] 

(c) Evidence Act (1872), S. 24—Person in autho¬ 
rity —. Confession to Food Grain Inspector under 
U. P. Pood Grain Rationing Order (1945) — Prose¬ 
cution if bound to prove confession to be volun¬ 
tary. 

A Food Grain Inspector under the I*. P. Food Grain 
Rationing Order (1945) is a percon in authority within 
S. 24, Evidence Act and consequently beforo a sbite- 
raent made in bis presence is admitted in evidence as 
n confccsioD the Court must be satbded that the 
making of it was not caused by any inducement, threat 
or promise. No doubt the prosecution is not called upon 
in every case to give evidenoe that the oxtra-judioial 
confession was a voluntary one. But, if there is any¬ 
thing to arouse suspicion, there must be evidence to 
show that the confession is a free end voluntary act. 

(Para 6] 

(d) U. P. Food Grain Rationing Order (1945), 

S. 4 (1) and (5) — Accused charged under S. 4 (1) 
and (5) pleading guilty to charge under S. 4 (5) — 
Conviction in respect of charge under S. 4 (1) ia 
»ffcg«L [Pftra 8J 
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(e) U. P. Food Grain Raiionir.g Order (1945), 

S. 4 (1) and (5) — Prosecution sanctioned for 

olfencc under S. 4 (1)—Proceeding in respect of 
charge under S, 4 (5) is bad in law and must be set 
aside. Sj 

t'flici icfirred :— 

1. (Mil) 20 A. I. ]{. 10:13 1*. C. 121 : ;;2 S. L. R. Tl(j : 
142 I, C. 33.') : 34 Cr. L. J. 322, Dwavkanalh Vainiu 
V, Emperor. 

2. {'31) 1934-11 0, W. N. 1200 : 21 A.I.K. 1931 Oudb 
157 : 10 Lm !;. 23') : 1-31 I. C. -"-lO : ;;5 Ci. L. .J. 1117, 
Onkiiv Singb v. Einpc-iov, 

3. (’-10) 33 A. I. R. 1910 -Ma.l. 130 : 22C I. C. 209. 
In 1 C l^omcsbw.'iv H. Shclat. 

4. (’34) 21 A. I. R. 19:U Cal. -580 : 01 Cal. 007 : 1-50 
I. C. oOl: :5o Cr. L. .f. 1071 (I’.R.). Amin Sbavitt v. 
Kmpcvor. 

5. (’27) 14 A.I.R. 1927 Rom. I : -51 Rom. 7S : 99 I. C. 
330 : 28 Cr. L. 1.122 |F.R.), Nanoo v. Emperor. 

6 . (’38) 25 A. I. R. I93i5 Sind 1 : 32 S. L. R. 18-5 : 172 

T, C. 968 : 39 Cr. L. J. 239 (l.R.), Radioo Kamlero v. 
Emperor. 

7. A. Abbassi and Shanker Sahai — for Applicant. 

P. N. Chaudhn Goveni.itcnt Advocate — 

lor the Crown. 


Order. — 'I'lio applicants Abu and Moliabbat 
in these tMO revisions ^’cre charged under the 
Defence of India Buies for having infringed the 
provisions of the U. P. Food (.hain Bationing 
Order of 1015, in that Abu sold to Mohabbat 


o. w. N. 1206 ^ at p. 1209, two learned Judges of 
tliis Court laid down the following principle: 

"Tbe principles underlying the provisions of S. 342 
of tbe Code are based on tbe legal maxim ‘avii 
altci-am partevi' (bear tbe other side) and this section 
contemplates that tbe accused should be heard and 
explanation taken on every circumstance appearing in 
the evidence against him. The object of this section is 
to cn.-?Qre that tbe trying Court after having heard 
prosecution should proceed to bear tbe defence also and 
tor this purpose the Court must interrogate the accused 
and call upon him to explain if he can thecirenm- 
.stances appearing against him. The provisions of this 
section are meant as much to safeguard the interests of 
the accused as to enable the Court to come to a right 
conclusion as to the truth of tbe charge made against 
the accused and tbe provisions of the statute, therefore^ 
must bo strictly enforced, and disobedience of tbe 
express mandatory provisions of this section cannot be 
condoned under S. 537, Criminal P. C., as being amete 
irregularity. Tbo object of this section is that the 
accused should be brought face to face with the wit¬ 
nesses, who give evidence against him and should be 
>olemuly given an opportunity to make a statement 
from bis place in the dock, so that the Court may have 
tbe advantage of bearing bis defence, if he is willing to 
make one with his own lips.” 

L'l] In the present case, Exs. 2 and 8 were on 
the record of the trial Court and they had been 
put to Mr. A. M. Khan who stated that they 
were the statements of the accused. If they were 


3 maunds, 37 seers and 8 chitanks of maida at 
tlie rate of Rs. 50 per bag and thereby com¬ 
mitted an oll’ence under S. 4 (l) of the Order. 
Mohabbat was charged under S, 4 (5) of the Order 
for having purchased the said quantity of maida. 
Tbe trial Court convicted both the accused under 
H. 4 (l) and sentenced them each to 0 months’ 
rigorous imprisonment. 

[2J Oil appeal the learned Sessions Judge of 
Lucknow has upheld their convictions and 
sentenced. He has mainly relied upon two docu¬ 
ments, Exs. 3 and 2, which are said to “be the con¬ 
fessions made by Abu and Mohabbat before Mr. 
A. M. Khan, Bationing Inspector, who has been 
produced as p. \V. 2. These two documents were 
not considered by tbe trying Magistrate and the 
lirst objection taken in these revisions is that 
neither of the two documents can be relied upon 
for tlie purpose of convicting the applicants 
because (a) they 'U’ere not put to tbe accused 
under the provisions of S. 342, Criminal P. C.; 

(b) they arc confessions made before a person 
who comes within the purview of the words 
“a police officer” used in S. 25, Evidence Act; 

(c) in any case they are confessions made to a 
l)erson in authority and are inadmissible in 
evidence unless the Court is satisfied that they 
were voluntarily made:4;*dc s. 24, Evidence Act. 

[3] With regard to the first point, it has been 
laid down in A.I.R. 1933 P. c. 124* at p. 130 that 
it is the duty of the Magistrate to call the accused’s 
attention to any circumstances appearing against 
him and to ask for his explanation. In 1984 


:o be relied upon by the trial Court they were 
:he strongest piece of evidence appearing on the 
.■ecord against the accused. Abu accused when 
luestioned whether he had sold tbe maids to 
Mohabbat, denied it and stated that he had pat 
t at Mohabbat’s place. This statement or ins 
vas obviously opposed to his own statement con- 
;ained in Ex. 3; and if tho Court desired 
ipon this document it was bound to put “ 

Abu in order to elicit bis explanation with 

;o it, if he hod any to give. The ^®^**’* ° 
lying Magistrate to do so has, therefore, wen 
ufringement of the provisions of S. 342, Ur 
P. C., and w'ould exclude this document 
.ODsideration in determining the guilt o _ 
icoused. In this connection it is not onto jwj 
A) point out that the learned Magistrate 
iis conviction of the accused entirely on e 
ividence and did not place any 
Exs. 2 and 3. It is natural to suppose 
^■03 not satisfied that these confessions 
properly obtained; otherwise there *®®® ^ 

ivby he should not rely upon them since wey 
;ho only pioof of the actual sale of the gm® 
Abu to Mohabbat. This circumstance ff0^| 
low’ever, only mean that the tri^ is viti® 
t would not remove the possibility of a 
trial. It is. therefore, neeess^ to oo^ 
ivhether thei-e is any substance in the o 
pleas of the applicants with regard to 

iocuments. , ^ mq 

• [6] With regard to the plea that 
documents are statements made before a 
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occupying the statua of a police otiicec, niy atten- 
tion has been dmwn to oases loportcd in A.l.R. 
1946 Mild. ISO;^ A.I.B. 1934 Cal. 580:‘ A.I.R. 1927 
Bom. 4^ and A.I.R. 19.38 Sind 1 ° in which insi)cc. 
toi'3 of vai'ioiis depai'tments have been held to 
occupy the status and iwsitlon of i)olico oilicers 
and stutenients made hefoi’e them have been 
excluded from evidence. All theso cases were 
based upon a consideration of the lowers con- 
feiTed upon the officer in questioii by tiio enact¬ 
ments under which they were appointed. In every 
one of tliose enactments, those officers were given 
all the power.s of a iiolicc ofliccr in charge of a 
police station under the Criminal Procedure Code. 
They possessed very wide powers, including tlio 
powem of . arresting and detaining an accused 
person. The Inspector in the pi-esent case possesses 
very limited powers. 'L’lic only one of the poivers 
of the police whicli he ^os-sesses is the power to 
"enter and search houses." Section 37 of the Order 
also authorises him to collect such iufoimation 
from any iierson as may be necessary. He is not, 
however, given any power of resorting to any 
tmeans of compulsion for obtaining information. 
iTbere is thus a great deal of dift'ercnco between 
Ibis powera and those of a police ohicer. In a case 
of this Court (Criininal Rcvisioji xo. 5 of 1947) a 
learned Judge has taken a view that Piece Goods 
Inspectors, whose office corresponds to that of 
PoM Gi’ain Inspectors, are not police officers. 
In that case also, the cases to which reference 
has been made before me, were placed before tlie 
learned Judge, and I respectfully agree with tlie 
conclusion at which he aiiivcd. Jilxhibils 2 and a 
are, therefore, not inadmissible by icason of s. 2'}, 
Evidence Act. 

[0] With regard to the third [joint, it cannot 
be doubted that a i)erson in the position of a 
Food Grain Inspector is a person in authority 
and that consequently before a statement mode 
in his presence is admitted in evidence as a con¬ 
fession the Court must be satisfied that lliu 
making of it was not caused by any inducement, 
threat or promise having reference to the charge 
against the accused proceeding from a pereon in 
authority. It is no doubt true that the prosecu¬ 
tion is not called upon in every case to give 
evidence that the extra-judicial confession was a 
voluntaiy one. But, if there is anything to arouse 
suspicion, there must bo evidence to show that 
,the confession is a free and voluntary act. In 
|the present case, there is no direct evidence either 
way. But, as I have already remarked, the trial 
Court did not roly upon the confession at all; 
nor did it think it necessary to put the two con¬ 
fessions to the accused persons, one of whom at 
least was denying the alleged sale which Is 
admitted in Ex. 8. Further, it app^rs from the 
record that these stateraonte Exs. 2 and 3 were 


attested and that a witness of oiic! of them was 
summoned, but that he was given up on Ins 
stating that he knew notliing about the matter. 
In these circumstances the clet'enee was not called 


upon either to cross-examine tlie prosecution 
witnesses who deposed about ivxs. 2 and ;3 or to 
produce defence evidence to show that tiio-se two 
documents were not the voluntary statements of 


the accused. The learned Session-; Judge has 
ignored this aspect of the matter and he has gone 
so far as to remark that "it i.s nohoily’s case that; 
it was a pnistaken admission," This remark 
seenw surprising in view of tlic statement of Abu 
that he did not sell the maida iii question lo 
Mohabbat. Obviously tliis statement is nothing 
less than a denial of the admission contained iu 
Ex. 3. The evidence on the record is thus not 
sufficient to cstablisli that Exs. 2 and 3 were the 


voluntary statements of the accused persons and, 
therefore, they cannot bo admittctl in evidence 
against them in view of the provision.-; of S, 24, 
Evidence Act. 

[7] If these two documents an- excluded, there 
only remains the oral evidence, and this taken 
with the circumstantial evidence does not laove 
tliat there was sale of maida by Abu to Mohabbat. 
The evidence on the record, apart from the 
technicality involved in Exs. 2 and 3 not Laving 
been put to the accussd, is not sufficient to justifj’ 
the conviction of the accused and there i.s no 
occasion to order a retrial. 

[s] It may also be remarked that both the 
Courts below have placed considerable emphasis 
upon the plea of guilty put in by Mohabbat, 
They have, however, failed to notice that he 
pleaded guilty not to tlto charge under which he 
has been convicted, but to an entirely diUerent 
charge namely one under s. 4 (5), U. P. Food 
Gmin Rationing Oitier. His conviction, therefore, 
i.s bad on this ground also. The District Magis¬ 
trate eauctionod his prosecution for an oli’ence 
under s. 4 (l) of the Order. He was, however,! 
charged under 8.4 (5) of the Order and he was| 
asked to plead to that charge. The Court has 
convicted him under s. 4 (i) of the Order without 
even amending the charge or giving the accused 
an opportunity of meeting it. Since there was no 
sanction for the prosecution of Mohabbat undei'i 
S. 4 (5) of tho Order the proceedings against him 
under a chai*go for infringement of that clause' 
was bad in law and must be set aside. 

(9] The result is that I allow both the revision 
applications, sot aside the convictions and sen¬ 
tences passed upon the accused applicants and 
direct that they bo released forthwith unless they 
are required in connection with some other 
offence. 


O.N. 


Conviction set aside. 
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A. I. a 


A. I. R. (35) 1948 Oodh 84 [C. N. 29.] 

Misi:a anh Kaul JJ, 

Kh '.da But Khan — AppUcam v. Maha 
'^iand Tivari and an'-thcr — Opposite Parly. 

Civil Mi>- Arpln= No^. Co.) and 634 of 194C filed in 
N'->. 99 ot 1911, It. '-idcd on 2S*ll*in46. 

Civil P. C. (1908), S, 115 and 0. 22-Applicability 
ot 0. 22 to revision application — Limitation — 
Effect ot admission of application — Party dying 
after admission—Legal representatives not brought 
on record within reasonable time—Effect. 

Ord'T l’2 n"l apply to rovision application.-.; nov 
i; ary jviiod of li'uitation prescribed for an applicat'on 
'or r!iib'tifutio*i of names of the legal representatives in 
plaeo of a deceased party in ft revision application : 26 
A. 1. K. 19 :j 9 Ondb 277, Approved. [Para Ij 

Cut the effect of admission of a revision applicalion 
i; DO moi-e tliiiii that the IIij,b Court has decided that 
?h-’ rec-or'i sliall !"• sent for and the applicant beard in 
sjpiW <’t Jii- application unless by hi.s condnet in con¬ 
nexion •viih ilie pioceedings ho disentitles himself to 
.such heaiin;;. I>y admilting the application the High 
Court do'-; ivt ncressavily undertake to examine the 
Konvd of the case : 26 A. I. R. 1939 Ondh 277 and 7 
A. I. It. 1920 Sind 120, Not approved. [Para 4] 

H- nee, if after the uduiission of a revision application 
fiuo of the parlies dies and an application to bring his 
legal ropresontalivos on record is not presented within a 
reasonable time, the revision application will abate, in 
tho nense that the proceedings shall cease nnless good 
eau'C is shown for the delay. The legal representatives 
oi the deceased party are not entitled to have their 
uanics brouRht on the verord a? a matter of right if the 
application asking for it is unduly delayed : 27 A. I. It. 
JOtO Ondh 394, Disting.', Ca^e lav' referred. 

(Paras 6. 7) 

Annotation (’If-Com.) Civil P. C., 0. 22 (Gen.) N. 2 
PC. 9. 

L referred : — 

1. (’40) 16 Luck. 26 : 20 A. I. K. 1939 Oudh 277 : 184 
I. C. wi, Kazim Husain v. Peary Lai. 

2. ('41) 16 Luck. 72 : 27 A. 1. E. 1940 Oudh 394 : 189 
I. C. 388. Dava Earn Singh v. Surendra Singh. 

3. (’24) 80 I. C. 456 : 7 A.I.E. 1920 Sind 120. Baksho 
V. Piaro. 

4. Applu. No. 112 of 1942, D/- 18thFcb. 1946, Moham¬ 
mad Ishaguc V. United Provinces. 

5. (’23) 10 0. L. J. 205 : 10 A. I. E. 1923 Oudh 272 I 
77 I. C. 115, Binda Prasad v. Banatsi Das. 

6 . (’25) 12 A.I.R. 1925 Oudh 608 : 86 I. C. 329, Maba- 
dec Prasad v. Mt. Ganeshi. 

7. (’30) 17 A. I. E. 1930 Oudh 496 : 128 I. C. 739. 
Hamidnlnissa v. Mobd. Anwar. 

8 . (’36) 1936 0. W. N. 262: 23 A.I.E. 1936 Oudh 185 : 
12 Luck. 52 : 160 1. C. 814, Bicendra Bikram Singh 
V. Basdeo. 

Faiyas AH —for Applicant. 

R. N. Shukla—foi Opposite Party. 

Order. — Civil Miscellaneous Application No. 

633 of 1946 relating to S. 116 Application NO. 99 
of 1941 and Civil Miscellaneous Application No. 

634 of 1946 in s. 115 Application no. 100 of 1941 
have been referred by the Hon’ble the Chief 
Judge to a Bench under s. 14 (2), Oudh Courts 
Act. Both of them raise the same point, and are 
made on the same facts, and may conveniently 
be disposed of by one common order. They 
arise on the following facts. 


[ 2 ] One Khuda Baklish Khan filed two revi^ 
!4)l)lication3 (nos. 99 and 100 of 1941) in this 
Court on 31-7-1941, through his counsel, Mr. Pal- 
x-.nz Ali. They were admitted the same day and 
notices were oi-dered to be issued. Khuda Bakhah 
died in December 1943, leaving his widow Mt. 
Saiful Bibi, and three minors, Akhtar Hoaain 
Khan, Ali Hasan Khan and Abdur Razzak Khan 
as iiis heirs and legal representatives. On 
13-3-1945, whe n these cases were taken up for 
heaving (ibe two applications were connected 
by an order of the Hon’ble the Chief Judge) 
Mr. Naimullah holding brief for Mr. Faiyaz Ali 
appeared and informed the Court that bis client 
was dead, It was ordered accordingly that the 
case should stand adjourned till an application 
for substitution was made or the applications 
abated. On29-8-1945, the applications were taken 
up again in the presence of Faiyaz Ali. The 
office report that no application for substitufion of 
names in place of the deceased applicant had 
been filed was considered and the foUowingotdK 
was recorded: "As the sole applicant is d^ and 
no action has been taken ffie application has 
abated,” On 8-5-1946, Mr. Faiyaz Ali present 
two applications Nos. 633 and 634 of 1946, for 
substitution of names of the legal representattvee 
of Khuda Bakhsh Khan. He averred that as 
0. 22 . Civil P. C. did not apply to revision ap¬ 
plications but only to suits and appeals, pw- 
sent applications for substitution were 
able under S. 151. CivU P. C. «J 
within time under Art. 181, v- 

Those applications were strongly * 

tho opposite party. The Hon’ble the 
Judge before whom the application came op 
bearing has referred them to a Bench as a 


[3] Mr. Faiyaz Ali relied on the ^ 

jis Court in 15 Luck. 26 ^ at pp. 28 f 
B Luck. 72® in support of his contentio 
.. 22, CivU P. C., has no application to an 
ation for substitution of the names oi . 
spresentatives in place of a deceased . 
svision application and that there ^ . -jj, 
f Umitation governing an 
bitution of parties in oivU revisions. _ ^ 
ras also made by the learned by 

66.® We have aiwbefore us another dec® 
single Judge of this Court in 
f 1942.* In this case the two det^ODj 
lourt referred to above were foUowed an ^ 

eia that 0 . 22, CivU P. 0., does not WPW ^ 

ubstitution of names of legal tepresenta 
n application for revision. . ^ 

[ 4 l The case reported in 16 Luck. 26 ^ 

be following facts : One Seth Pearey 
, decree against Nawab Syed n p. 

?he judgment-debtor applied under S. i 


Oudh bo 
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Agriculhirisis’ Relief Acfcfoi’ reduction of interest 
in respect of tliis decree. The application was 
r^ecM on 14-12-1936, and Nawab Syed Kazim 
Husain bled a revision iietition in this Court 
against that order. The application was admit¬ 
ted on 30-4-1937, by a Bench of this Court. Seth 
Peaiey Lai, the decree-holder, died on 23-8-1938. 
On 22-1M936, the applicant, Kazim Husain ap¬ 
plied for the names of the three minor sons of 
the deceased, who according to him were his 
heirs and legal representatives, to bo brought 
on the record in place of that of the deceased. 
On 8-4-1989 the application was rejected on the 
ground that in view of tho Hindu Women’s 
Right, to Property Act of 1937, it was not the 
sons of Pearey Lai but the widow who was the 
legal representative of the deceased. The nest 
day, after the dismissal of the application for 
substitution, Kazim Husain made another ap- 
plication for substitution of the name of the 
widow of Seth Pearey Lai as bis legal repre¬ 
sentative. It was contended on behalf of the 
widow that tho application having been mademore 
than ninety days after the deatli of Seth Pearey 
Lai was beyond time. Eadha Krishna Srivas- 
tava J., before whom the application came up 
for hearing, took the view that if abatement had 
taken place there was no sufficient cause for 
setting it aside. Ho was, however, of opinion 
that inasmuch as by R. 12 of 0.22, Rr. 3,4 and 8 
were made inapplicable to proceedings in execution 
of decrees, these pro^'isions could not apply to tbt- 
ease before him. He further observed as follows : 

“Tbero ifi no pvovision of law laying down procetlurc 
for Bubstitulion in placo of a deceased part? in a revi¬ 
sion application and tbc reason is obvious. The remedy 
provided by S. 115, Civil P. C., is absOntely discit- 
tionary with tho High Court. This section etupower.- 
tho High Court to call for Ibc record of any case which 
has been decided by any Cjuvt- subordinute to such 
High Court and in which no appeal lies, and if ccitaiu 
conditiouB are fulhled then tbc High Coui-t is entitled 
to pass such orders as it th'nks fit. Thivsecliondoes 
not lay down the procedure by wh'ch the High Cooil is 
to bo moved to call for the record of any case. There i« 
no apeoifio provision for an applicant to move the High 
Court to take action under S. IM, Civil P. C. The ap¬ 
plications that are made are just a method of bringing 
the matter to tho not'ce of the High Conrt and no 
more. When an application has been admitted, the 
efloot of the admiss'on is that the High Court 
has decided to call for Iho record of the case and 
ID my opinion when that stage is reached it is tbc 
doty of the High Court to examine the record and 
pass soch orders as it thinks fit and in order to be able 
to do this more eScctively it is necessary that the 
record be exammed In the presence of the parties. If a 
party to the ease boa died in the meantime it is only just 
and proper that bis legal representatives lie brought 
before Uie Court and such an order to bring such legal 
ropreBentativos on the record of a revision application 
oan be passed under S. 151, Civil P. C." 

He accordingly ordered under S. 161 , Civil 
J. C. that the name of the widow of Both Pearey 


Lai be brought on the rwoi’d in placo of that of 
her deccaBcd husband, Seth Pearey Lai. Wb 
agree with the view taken by the learned Judge in: 
so far as the applicability of the provisions of 
0 . 22 , Civil P. C. to revision applications is con¬ 
cerned. Wg fiirtbcr agree with him ibat no 
period of limitation is prescribed for such an ap¬ 
plication. \Vc arc, however, with respect unable 
to subscribe to the view taken in tho last j'ortion 
of the above paragraph wbicli would rpi<.ar to 
cast a duty ujon tho High Court, once it admits 
a revision application, to call for the record of 
the case and to consider it, irresi'tctiw of wLb- 
ther the applicant does or d(H-s not unrv out lus 
duties us an ovdinury litigant with resjnet to the 
application. If the principle laid down by the 
learned Judge were premised to its logical conclu¬ 
sion it would follow that no revision application 
made under S. 115, Civil P. C., once it is admit¬ 
ted, could not be dismissed for default. But we are 
aware that if the applicant in such a case does 
not appear on the date of hearing, or does not 
otherwise prosecute the case, his api'lication is 
liable to dismissed for default. Tho effect ofj 
the admission of a revision application is to our; 
tniiid no more than that the High C’ourt has! 
decided that the record d^all be Sf)it for and the, 
applicant heard in supi.wrt of his application 
unless by his conduct in connexion with the pro- 
ceedings he disentitles himself to such hearing, 
Wa are unable to hold that by admitting a| 
revision application the High Court necefisariljrj 
undertakes to examine tho ivcord of the case.' 
This may be so where the High Court sends for 
rt case in exercise of its ivvisional iurisdiction 
sue motii. The reason given by Radha Krishna 
Bnvastava J. for tho view he took was tlio same 
Hs formed the Ixisis of tlic decision in the Sind 
case, 801, c. 450,® and the same r'’niiirk.s apply to 
tiiat case. 


[5j The Case rei)orted in Hi Luck. 72® Las m 
our opinion no bearing on the point that arises 
before us for consideration. It was held in that 
CJise that in view of tho provisions of S. 60, 
Encumbered Estates Act in the case of the death 
of a landlord applicant there is no abatement. 
The basis of that decision was not the reasoning 
on which Radha Krishna Srivastava J relied, 
but the provisions of s. 50, Encumlxrcd Instates 
Act which lays down that: 

“K a landlord with regard to wlioin a outice hae 
been piibliahed under 8. 9 died before .a detlaiatiuD btt 
been made in respect of him under S. -14, (a) the pro¬ 
ceedings under this Act shall be continued as nearly aa 
may be possible in all respects as if tho landlord were 
still living; and (b) any person succeeding to the whole 
or any portion of the landlord’s property shall become 
subject in respect of that property to the disabilities 
imposed by sub-s. (2) of S. 7 and shall oontinne to be 
subject until a declaration has been made in respect p( 
him imder 8. 44.” 
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In view ot this statutoiy provision, no question of 
abatement could possibly arise if tbe landlord 
applicant who had made an application under 
S. 4, Encumbered Estates,Act died after a notice 
under s. 0 of that Act had been published with 
regard to such landlord. 

[6J It is well established in this Court, as it 
was in llic Oudh Judicial Commissioner’s Court 
that applications for revision ate not admitted 
beyond the time allowed for appeals except for 
special icasons: see 10 0. L. J. 205;® A.I.R. 1925 
oudh r,os;® A.I.R. 1930 oudh 496^ and 1936 O.TV.K. 
262.® .see no good reason why the same prin¬ 
ciple as is observed in regard to revision appli- 
oations presented beyond the period of limitation 
allowed for appeals should not, by parity of. 
reasoning, be applied to applications for sub¬ 
stitution of name.? of legal representatives of a 
deceased applicant if such an application is not 
presented within a reasonable time (which in the 
case of such an application is the time mentioned 
in 0 . 22 , Civil P. C.) unless good cause for the 
delay is .shown. It is true that the proceedings 
in such a case do not abate by virtue of the 
provisions of o. 22, Civil P. C. ; but when tbe 
word “abatement” is used in connexion with 
such an application, all that is meant is that in 
view of tlic fact that no steps were taken to 
bring the i''gal representatives of the deceased 
applicant on record within a reasonable time, the 
proceeding.s Jiall cease. .In such a context “abate¬ 
ment” lias the same meaning as it has in the 
expression “plea in abatement,” which as men- 
tioned in Wharton’s Law Lexicon, means “a 
defence by which a defendant showed cause to 
the Court why he should not l*o sued, or, if sued, 
not in ilio form adopted by the plaintiff, and 
praying limb the action might abate, i. e., cease.” 
It cannot lie disputed that the exercise of revi- 
sional jurisdiction by a High Court is a matter 
of discretion. If this is so, it i.s clear to our mind 
that the High Court has, in circumstances like 
those of the present case, a discretion to oi'deu for 
adequate leasons that tiie proceedings shall cease 
and l>e no longer continued. There is in our opinion 
nothing illegal, improper or unjust in this view. 
On the other hand, it would be somewhat illogical 
ro apply one principle in regard to revision ap¬ 
plications and another to substitution applica¬ 
tions presented in the course of those proceedings 
and for which no iioriod of limitation is pre¬ 
scribed by law. 

[7] Turning to the facts of the two applica¬ 
tions before us, we find thatKhuda BakhshKhan 
died in December 1943. No steps wore taken by 
his legal representatives for substitution of their 
names on the record. On 13-8-1945, Mr. Naim- 
uUah, who held brief for Mr. Faiyaz Ali, the 
counsel who presented these applications for 


revision stated that Khuda Bakhsh ns 
dead. The case was ordered to stand over till an 
application for substitution was made, or the 
applications abated. The cases were again taken 
up on 29-8-1945, i. G., about one year and ei^t 
mouths after the death of Khuda Bakhsh 
in tbe presence of Mr. Faiyaz Ali, aud it wu 
ordered that the applications abated. The pre¬ 
sent applications were made on 8-5-1946. Ihe 
afiidavits accompanying the applications do not 
give any grounds for the unconscionable delay 
of over two years in making them. It would 
appear from these applications that substitation 
was asked for as a matter of right, something 
which the Court was bound to allow, howsoever 
late it was applied for. We are of opinion that 
the applicants are not entitled to have their 
names brought on the record as a matter of right 
if the application asking for it is unduly delayed 
and in the circumstances of the present case we 
are clear that there are no grounds for condon¬ 
ing the delay. The result, therefore, is that tiie 
applications are dismissed with costs. The order 
of abatement shall stand. 
n.s.d. Applications dismissed. 

A. I. R. (35) 1948 Oudh 86 [C. xV. 30.] 
Misea and Kaxjl JJ. 


In Be The Chief Inspector of Stamps. 
Bhai ija Bhagwati Prasad Singh and another 
-Plaintiff-Applicant v. deputy 
sioner in charge Court of Wards, Snanpu 

Estate. Gonda — Defendant. , 

Civil RevL. Appln. No. 19 of 
1947, from order of Civil Judge^ OoDdfl,D/’‘ 
Court-fees Act (1870), S. 7 (iv-A) (U- P*. 
ment)—Applicability — Deed of nosses- 

widow in favour of step-daugbtcr--Smt fo p 
sion by reversioner on death of widow* , 

One A' died in 1928. His xvidon' S eiecnW aiw 
of rcliuquishmeut in favour of her step-yog •. 
tho deatli of S the plaintiff brought a suit IM 
based on bis reversionary title, ^he plain 
the existence of tho deed of relioquifihnienv , ip 
was iuefiectivo and void but no rehef wa 

respect of it: , i ^oiiimfliih' 

Held that tho cancellation of the dew 
raeut was not necessary for gMnfing the w ^ 
the plaintiff desired and hence S. 7 (iv- ) . r g, 
applicable : 31 A. I. R. 1944 Oudh 29 and 31^ gj 
1944 All. 271, Disting. , J 7 ^ 5. 

Annotation. — ('44-Com.} Court-fees A , 

Pt. 14. 

Cases ref erred t d lOiiOodhS^* 

1. (’43) 1043 0. W. N. 230 :31 A. I. R 19^* 

2111, C. 432. Ram Karain Singh v. JiJV 

2. (-44) 1944 0. W. N. H. C. 94 : 31 A-1- 
271:1. L. R. (1944) All. 336: 220 I. C. 6 a. 

Nath V. Chiraiiji Lai. 

A’asir Ullah Beg, Qovernment 

Bindeshwari Prasad — for Opposite Party.^ • 

Order. — This is an appHcation in ^ 
Sion by tho Chief Inspector of Staapfl. 
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directed against an order of the learned Civil 
Judge, Gonda, rejecting the Chief Inspector’s 
i* 0 port regarding the deficiency of couifc-foc 
amounting to Rs. 2G12.8-0. 

[ 2 ] The suit ^Yllich gave rise to the report was 
instituted by one Bhaiya Bhagwati Prasad Singh 
and another person claiming under him ns a 
reversioner of one Thakiir Nngoshwar Bux Singh, 
Talu^dar of Shahpur Kstate in district Gonda. 
The facts mentioned in the plaint arc that 
Nagoshwar Bux Singh died on 6-1-1928, that bo 
left a will, dated 30-9-1927 whereby he bequeathed 
most of his property to his wife, Mt. Saraswati 
Kuar. Mt. Saraswati Kuar died on 31-5-1912. 
The plaintiflf's case rests upon bis reversionary 
ritle on the death of this lady. 

[3] The property is in possession of the Court 
of Wards who is in charge of the estate of Nagesh- 
war Bux Singh’s daughter Kishori Lalli by 
another wife. It appears that in 1930 while the 
estato of Thakuraiu Saraswati Kuar was in 
possession of the Court of Waids, the aforesaid 
iliakurain executed a deed of I'elinquishinent in 
favour of her etep-daughter Kishori Lalli, and 
it was in consequence of that that the superin* 
lendenco of the property in suit was assumed by 
the Court of ards. The plaint mentioned the 
existence of the deed of relinquishment, and it 
also mentioned that the deed was ineffective and 
void for various reasons. The relief claimed was 
one for possession based on plaintiff’s rever¬ 
sionary title. No relief was claimed in respect of 
the deed of relinquishment. The Chief Inspector 
of Stamps considered that the suit “involved" 
cancellation of the deed of relinquishment within 
the meaning of S. 7 (iv-A), Court-fees Act. This 
view was not accepted by the lower Court and 
the report was rejected. Dissatisfied with the 
aforesaid decision, the Chief Inspector of Stamps 
ims come up in revision under S. CD, Court-fees 

Act. 

[ 4 ] The solo question with which wo are con- 
icernod is whether the cancellation of the deed of 
hSso is or is not involved in tlic suit. We have 
carefully considered the plaint and have come to 
the conclusion that the revision application must 
fail. The sole cause of action, according to the 
plaint, is the death of the widow Thakurain 
Saraswati Kuar, and the solo prayer is one for 
poesession. Tlie statement as to the deed of 
'relinquishment contained in the plaint was, in 
our opinion, intended to explain the present 
possession of the Court of Wards over the pro- 
\ietty and to lay before the Court all the facts of 
which the reversioner was in possession. It is con- 
Mdod that the allegations in para. 15 were not 
easential for the relief claimed. It is urged, how¬ 
ever, that the court-fee must bo paid upon what 
the plaint says, and if it mentions that a deed 


is unenforceable or void, it mii'i bo taken to 
involve cancellation of the ii. iiumcnt. In out 
opinion this contention is fallacious. A mere 
anticipation of a defence m the plaint ami an 
averment that such a defence is unavailing does 
not moan tliat that statement is a substantive 
part of the plaintiff’s case. The test which wo 
think might well bo applied for determination of 
the question whether the suit docs or does not 
involve cancellation of a document within the. 
meaning of S. 7, cl. (iv-A) is whether the granting 
of the relief which the plaintiff .seeks necessarily 
requires a cancellation of a deed. “Involve" 
according to Oxford Dictionary means "to in¬ 
clude, to contain, to imply, specially to contain 
implicitly.’’ Jn our opinion, the. relief claimed 
does not include any relief either expressly or 
by necessary implication as to adjudging void 
the deed of 1930. It is well-known that a rever- 
sioner may treat a widow’s alienation as a nullity 
and may ignore it. In such a case there is 
nothing to .«ct aside. The mere mention of the 
defendant’s case in the plaint with an allegation 
that that claim is invalid or unfounded cannot 
be ifgaided as essential for the relief sought. 

[ 5 ] Keference was made on behalf of the 
applicant to 1913 0. w. N. 2.10.* That case, in our 
opinion, has no material bearing on the facts 
with which we arc concerned. There the plaintiff 
brought a suit for a declaration of his right to 
certain property on the basis of a deed executed 
in his favour by a lady whose title was founded 
upon a will and the defendant challenged vali¬ 
dity of the will. The suit was decreed and the 
defendant again ciiallcnged tho validity of the 
will in apijeal. It was held that tho appellant 
stood in the position of a plaintiff and 8.7. 
cl. (iv-A) would be applicable to him so far as 
tho court-fec payable on appc-al was concerned. 
Of the other cases cited by the applicant's learned 
counsel reference may be made only to a decision 
of the Allahabad High Court in 1014 0. W, N. 94.^ 
There a plaintiff sued for a declaration and 
prayed for such other relief as may be considered 
necessary under tho circumstanoos of the cose. 
There was apparently a previous decree standing 
against him. and it was necessary to have it 
adjudged void or voidable before the substantive 
relief could bo available to him. In these circum¬ 
stances the learned Judge held that tho suit 
involved cancellation of the decree and the court- 
fee was payable ad valorem. 

[cl There is 110 doubt that in cases where the 
relief sought ciinnoi l<c granted without neces¬ 
sarily sotting aside a decrci' or an instrument 
securing money or property, 5.7, cl. (iv-A) would 
apply. In the present case, as wo Lave said 
above, tlie cancellation of the deed of relinquish¬ 
ment was not necessary for granting the relief 
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jwhich tho'pIaiiKiif dtslre^l. There is no substance 
jin iliis revision. It fails and is accordingly dis¬ 
missed with costs. 

D.n, i?’V.'5:0/; dismissed. 


A. I, R. (35) 1948 Oudh 88 fC. S. 31.] 

M.M'E'ey Ay::- Kidvvai JJ. 

Girja Dai S:n,jii — Dc/cudafU—.-ippellant 
V. Gaiufoiii Dat Si-'- vi — Plaintiff — Ee.^pon- 
(hilt. 

Kii-st Appeals Noe. 65 aud 66 oi 1942, Decided on 
2H-2'1‘J47, af»ainst dcciee of CivilJudge (Special Judge 
Grade), Lucknow, D/* 4-6-1942. 

(a) Registration Act (1908), S. 17 (1) (b) — Family 
settlements. 

In the case of family seUleuieiits of the ovdiuavy type 
as the deed ouly stages the rights of the parties as they 
nndt'rshaiid them to be it does not come within the 
pnrvicw of P. 17 (1) (b) and. tbevcfoie, is exempt from 
yi’uijtration. Cut family settlements wliich do operate 
W create, declare, .assign, limit or extinguish any right, 
title or interest, vequiro to be registered; 15 .A. I. R. 
1928 Ail, 641 (F. B.); 24 A. I. K, 19:17 All. 578 (F. B); 
n A. I. R. 1940 Pa- 55 and 20 A. I. R 1939 Ail. 529, 
ti'-l on : :i.5 A. I H. 1948 Oadh 54 , Uef. [Para 331 

Annotation: (’45-Com.) Re-. Act, 8 . 17, N. 83, Ft. 3. 

ib) Registration Act (1908), S. 17 (1) (b) - 
“Declare” — Meaning of. 

The word “declare” implies a dcclarat-on of will and 
not a mere statement of fact: 5 Bom. 232 : 19 A. I. R. 
1932 P. C. 55 and 31 A. I. R. 1944 Oudh 49 Pel. on. 

[Para 34] 

Whoie an award oi aruiiiators negatives the right of 
one party claiming under a will to the property in dis¬ 
pute and allots the property between both the parties iu 
a certain proportion, it i.s not merely a statement offset 
but ft declaration of w:il since it not only operates to 
change the relations of the parties to the property but 
also purpori.s to do so and a-- such it rejuires registift" 

[Para 37] 

Annotation: (’45-Com.) Reg. Act. S. 17, N. 15. pt. 1. 

(c) Registration Act 11908), S. 17 (2) (vi) — Com¬ 
promise and award — Distinction between. 

There is ft great distinction between a compromise 
and an award. A compromise is a settlement of disputes 
between the parties on a purely voluntary basis whilst 
an award has the earns measure of compulsion as a 
decree of Court, the diflerence being that in the case Of 
award it is a decision of a tribimal selected by the 
parties themselves. In the ca^e of compromises the 
partes are at liberty to decide whatever they please, 
whilst in the case of arbitratinns through the intcrven-- 
lion of the Court it i^ only the dispute before the Court 
that can be referred to arbitration: 23 A. I. R. 1936 
Sind 79 (F. D); 29 A. I R. 1942 Bom 132 and 29 
A. I. R. 1942 Oudh 258, Ed. on. [Pam 39] 

Annotation : {’45-Com.) Reg. Act. S. 17, N. 69. 

(d) Registration Act (1908), S 17 (2) (vi) —Incor¬ 
poration of document in decree or order — What 
amounts to. 

A reference to a document in a decree or order in 
Buob a manner ns to indicate that it was the intention 
of the Court to give efiect to it is sufficient incorporation 
of it in the decree or order: 27 A. i. R. 1940 Lab. 107; 
23 A. I R. 1935 Pesh 125 and 19 .A. I. R. 1932 Lab. 
34, Bel. ot). [Para 42] 

Annotation : (’46-Coin.) Beg. Act, S. 17, N. 59, 
Fts. 2 and 8 . 


(e) Registration Act (1908), S. 17 (2) (vi) —laeot- 
poration ol document in decree or order—Document 
to what extent exempt from registration. 

Even when a document becomes admissible by twin g 
incorporated in a decree or order, it is not the whdeof 
it but only that portion of it upon which the CW 
bases its decision and wb'ch may be deemed to be e 
part of the decree or order that is admissible; 92 Uad. 
508 (P C.), Ed. on. [Pat8 42) 

Where a revenue Court in a mutation case refers the 
mutation dispute to arbitration but the aibitratois 
decide not only the mutation dispute but also the 
(luestion of title, the portion of the award relating to 
the adjadication on the question of title cannot be 
incorporated in the mutation order as the power irf dbe 
revenue Court to refer to arbitration to a matatioo 
case under S. 203, U. P. Land Revenue Act (8 [ffl] 
of 1901) is restricted to the question of possession or 
pritna facie title and is, therefore, ina^issible for 
want of registration ; 29 A. I. R. 1942 Oudh 2o8,£4. 
on. [Pataatf] 

Annotation: (’45-Com.) Reg. Act, S. 17, N. 59, pt. D. 

(f) Civil P. C. (1908), 0. 20, R. 4 - Appreciation 
of evidence — Portion of evidence of witness false. 

The maxim "falsus in nno, falsus in otmbtui' 
does not apply to conditions prevalent in India and it 
is only if a witness is found to be wholly uotrusl' 
worthy that no part of his evidence can be accepted. 

[Para 88] 

(g) Civil P. C. (1908), S. 11 - “Heard and 
iinally decided” — Appeal from decision oi lower 
Court — Finality of decision of lower Court. 

Where an appeal has been preferred from a decision 
in an Encumbered Estates Act case, the decision does 
not operate as res judicata since the appeal haTiag 
been preferred it cannot be said that it opei^ w * 
final decision. [ParallJ 

Annotation : ('44-Com.) Civil P. C., S. 11, N* HI' 
pt. 1. 

Cases referred : „ « ju oRa- 
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Singh V. Jagarnath Kuari. _ ,,b. io 
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895 : 35 1. C. 190 IP. C.), Pranjivandas Mehta v- 
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11. (’43) 1943 0. W. N. 523 : 31 A. L 
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mal Cbengomal. 

14. (*42) 29 A. 1. R. 1942 Bom. 132 :1. L. R. (1942) 
Bom. 183 : 200 I. C. 456, Kriahnaji Hondo v. Narayan 
Anant. 

15. r24) 11 A. I. E. 1924 Cal. 567 : 83 I. C. 300, Bam 
Pratap Chamaria v. Durgapraead. 

16. (’261 53 I. A. 1 ; 12 A I. R. 1925 P. C. 293 : 63 
Cal. 258 : 92 I. G. 633 (P. C.), Ram Protap v. Durga 
Prosad. 

17. (’40) 27 A. 1. R. 1940 Lab. 107, Hans Baj v. 
.imarcband. 

18. (’36) 23 A. I. R. 1936 Pesh. 125 : 163 I. C. 64, 
Gbulam Daod Hban v. Habibullah Khan. 

19. (’32) 19 A. I R. 1932 Lab. 24 : 135 I. C. 203, 
Mabbnb v. Munsbi. 

20. t’99) 26 I. A. 101 : 23 Mad. 508 : 7 Sar. 516, 
Pmnul Annee v. Lakshmi Annec. 

P. L. Baturji, S. Ali Zaheer, Suraj Narain, 
S. C. Das and Imdai Husain — lor Appellant. 
Sir Iqbal Ahmad, NahnuUah and Uma Shanher 
Sni'ostaua — for Respondent. 

Judgment .—The property in dispute in these 
api)€al8 belonged to one Bhaiya Baleswbar Datt 
of Tillage Nagwa, Tabsil Tavabganj, District 
Gonda, who died issueless on 15th May 1933. He 
left no widow and, on his death, disputes arose 
as to succession to his properly, Girja Datt, 
appellant 1, claiming os the nearest sapinJa, 
and Gangotri Datt, the respondent, setting up a 
will in his favour During the course of muta. 
tion proceedings, there was a settlement through 
the intermediation of arbitrators. The mutation 
Court acted upon the award of the arbitrators 
and ordered mutation of six annas shai’e in all 
the properties left by Bhaiya Baleahwar Datt 
Singh in favour of Gangotri Datt Singh, the 
remaining ten annas share being entered in the 
name of Girja Datt, who was also to become the 
administrator of an endowment created by Bale- 
shwar Datt in his lifetime. 

[2] On 11 th April 1936, Girja Datt Singh made 
an application under 8. l Encumbered Estates 
Act which was duly forwarded to the Special 
Judge, ist Grade, of Gonda. Api^llants 2 and 3, 
who are the son and grandson respectively of 
Girja Datt, joined in the application as being 
members of a joint Hindu family with Girja 
Datt. The apixillants filed a written statement 
in the Court of the Si)ccial Judge on 2 l 8 t May 
1936, and in tho list of properties attached to this 
written statement they also showed the ten 
annas share of the projerties left by Baleshwar 
Datt which had l)een entered in the name of 
Girja Datt. 

[3] Gangotri Datt, tho respondent, objected to 
the list and, on 22nd May 1937, he filed a claim 
under B. 11, Encumbered Estates Act, alleging 
that he was the owner of this property and that 
it was consequently not liable to attachment 
Bale or mortgage for the satisfaction of the debts 
of Girja Datt. He based his claim upon a will 


which, he alleged, Baleshwar Datt Singh bad 
oseouted on 17th March 1933. He pleaded that he 
was not bound by tho award ujton which thf 
mutation Court had acted for a largo number of 
reasons which he gp-ve in detail in his written 
statement of claim. They may briefly ha sum¬ 
marised as follows: (a) That he was induced to 
refer the case to arbitration by reason of undue 
nressure and coercion ; (b) That, in any case, 
he had revoked his agreement to refer to arbitra¬ 
tion before anything was done under the refer- 
ence ; (c) That the arbitrators had misconducted 
themselves and had acted in collusion with Girja 
Datt Singh : hence the award was vitiated and 
should not have effect given to it; (d) That the 
arbitration was only for the purposes of the 
mutation case and effect could not be given in 
a civil case to the award which resulted from it; 
and (e) That the reference related only to village 
Nagwa and not to all the property. 

[ 4 ] In his written reply dated 2Gth October 
1937, Girja Datt traversed all the allegation? 
about the award and pleaded that it was valid 
and binding and conclusively determined the 
rights of the parties. He pleaded that the deci¬ 
sion of the mutation case operated ns res judi¬ 
cata and that a fresh enquiry was barred both 
imder 8. 11 , Civil P. 0. as well as under 8. 207, 
U. P. Land Revenue Act. He denied the execu¬ 
tion, completion and validity of tl)e will and 
alleged that, even if it was proved, it was invalid 
for various reasons, the principal being: (l) that 
Gangotri and his uncle, Tribhuwan Datt, were 
the servants of Baleshwar Datt and found an 
opportunity of getting him to execute the will 
which he did not undemtand projjerly “on 
account of weakness of mind, constant ailments 
and old age'’; (2) that Babii Giir Chai-an Lai, a 
lawyer of Gonda, had consklorable influence over 
Baleshwar and, in conspiracy with Gangotri and 
Tribhuwan, he used that influence to get tho will 
executed in order to cause loss to Girja Datt to 
whom he was hostile. Baleshwar Datt did not 
realise the consequence.^ of bis acts; and (8) that 
an owner has, by custom, no power to make a 
will so as to deprive bis legal heir. 

[ 5 ] Upon these pleadings tho Court framed 
the following issuca : 

"(1) Did Bhaiya Baleshvfar Dutt Sbgh execute awifl 
as allied V 

(2) I 3 it invalid for the reasons alleged by the appli* 
cauts? 

(3) Are the objectors’ application foe reference to 
arbitration and the award of tbe arbitrators null and 
void as alleged 7 

(4) Even if not, were they for village Nagwa only 7 
If 80 . ita effect 7 Is the point res judicata 7 

(5) Do the agreement for reference to arbitration and 
award, amount to a family settlement 7 If so, its effeot' 

6 (a) Is it inval'd as alleged 7 
(b) Can tbe objector plead against it 7 
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(6) I.s thr (•(•ut Couit = (Icr-iiioD about tho aw.ird vo3 
jiidioafii? 1)003 no civil {iuit lie ai alleged'?’’ 

[6] At the request of the apix.'llanH. issue 6 
v\'as treated as a prclimiiiavy issue and the 
loamod Special Judge decided that there was no 
res jiidicalo nor was a civil suit barred. Girja 
Datt itroiiglit the inattor up in appeal to this 
Court and on iith Pecember 1911, a Bench of 
which one of us was a member, held that neither 
S.ll, Civil ih C., )ior s. 297, U. P. Land Eevenue 
Act, barred the claim of Oangotvi Patt under the 
T'lncumbore d Lstatos Act: vide I9i2 o. \v. x. 30.^ 

[7] The case was then again taken up by the 
Special Judge and he held: ( 1 ) That the will was 
proved to have been duly and intelligently ese- 
cuted and attested; (2) That there was no reliable 
evidence to support the allegation that Babu Gnr 
Oharan Jjal exercised any undue influence; 
(3) 'I'hat Bhaiya Baleshwar Patt was neither an 
idiot nor fcoble-mindcd; (i) That there was no 
conspiracy l^etween Babu Gur Charan Lai, Tri- 
bhuwau and Gaiigotri to cause Baleshwar Patt 
to execute a will; (5) That in the mutation Court 
there was a bom fide dispute as to succession 
and there was room for a family settlement; but 
the award in the present case was not a family 
settlement; (6) That the reference to arbitration 
wa^i made by Bhaiya Gangotri Datt of his own 
free will and he could not withdraw from it; 

(7) That tlie revenue Courts could not refer a 
dispute relating to title to arbitration and the 
awai-d doc.s not bind the parties in a civil suit; 

(8) That the award was not vitiated by fraud or 
i)artmlity of the aibitmtors; and (9) That the 
award not being registered could not have effect 
in a civil Court. 

[8] The Special Judge accordingly allowed 
the objections and Fii-st civil Appeal no. CC of 
1912 is directed against his order. 

COj Very sljortly before he filed the claim in 
ithe Ihicumbered Estates Act proceedings, Gan¬ 
gotri Patt had. on l6th May 1937, instituted a 
suit in the Court of Civil Judge, Gonda, against 
Girja Patt. The pleadings of the parties in that 
suit were practically the same as those in the 
Encumbered Estates Act case. The trial of that 
suit was at first stayed and then the following 
issue was framed ; 

"How fnr thc-fiudings on issuca 1 and 5 in the objec¬ 
tion case under S. 11 in Kucumbered Estates Act suit 
No.’ll of 19:{G would operate as res judicata iu this 
i:ase?” 

[ 10 ] After having given judgment in the 
Imcumberod Estates Act case the same learned 
Judge, in bis capacity of Civil Judge, disposed of 
the suit and held that the decision in the Eucum- 
bered Estates Act case oi)erated as res judicata 
and barred the suit. First Civil Appeal No. 65 of 
1942 is directed against the decree in that suit. 



[Ill The grounds taken in both the appeda 
are the same. The only point argued in Fi 
Civil Appeal NO 65 of 1942, apart from the pol 
which are common to both the appeals, ia thatl 
the decision in the Encumbered Estates Act cae^ 
does not operate as res judicata, ainco, an appeal 
having been prefen'ed from that decision, it 
cannot be said that it operates as a final decision. 
Technically the objection is correct since it is 
only the decision of the Court of appeal that will 
be operative but this makes no difference on tie 
merits. In the civil suit, the learned advocates 
for the parties agreed that the result of the suit 
should follow the result of the Encnmbeied 
Estates Act case. As a matter of fact the trial 
Court disposed of both the cases at one and the 
same time and both the appeals have been heard 
together in this Court and this judgment will 
dispose of both of them. 

[12] On the merits, the appellant’s learned 
advocate contended that due attestation and 
execution of the will upon which Gangotri Datt 
relied had not been established. While, however, 
in the trial Coui't, emphasis was laid upon the 
alleged exercise of undue influence by Babu Gtir 
Charan Lai, in this Court the connection of that 
gentleman with the wiQ was only relied upon to 
create a suspicion as to the attestation of the w 
and to challenge the credibility of the attesting 
witnesses. TIio plea that, at the time of the exe¬ 
cution of the will, Bhaiya Baleshwar Datt was 
an idiot, incapable of understanding 
doing, was not reiterated. It was also contend 
that the award conclusively determined tne 
rights of the parties and must be upheld even m 
civil litigation, though unregistered . 

order of the Court is exempt from re^^^ 
by reason of S. 17 (2) (vi), Registration Ac^ ^ 
tie award bad been incorporated in ^ 

Court. It was further contended that ^ T 
ence to arbitration and the award * 

a family settlement and must be upheld on 
ground too. i. 

[18] On the other hand, the learned 
for the respondent urged that the 
trial Court on the question of proof of the • 
having been given on an appreciation of the 
evidence which it itself bad recorded, sbo^^. , 
be set aside, and that they w’ere fully ■ 
He also pleaded that the award could not 
to bind the parties since the 
of the dispute pending in the mutation 
th^ scope of the award could not be ex^ 
beyond that of a decision of the mutation 
nor did the award operate as a family se^ 

He also contended tiiat the award 

[ration and that the exemption granted 

S. 17 (2) (vi) did not apply to it. . , 

[ 14 ] In order fully to appreciate the ci 
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fitaifles which led to the execution of tlie will it 
will be useful to consider the state of Baleshwai* 
Datt’s family and to lecapitulate some of the 
principal events which led up to the execution 
of the disputed will. The following pedigree is 
not in dispute: 

NEWAI. SINGH 


Sri Datt Singh Isbvi Datt Singh 

1 

KifibQD Datt Singh 
=Mt. Umrao Kuar 
(D. S. P.) 


Kishori Datl Singh 

(n. S. P.) 


Mahabiv Datl Singh Bishuualh Datt N^^eshwar Datt 
[ Singh Singh=iSbeo 

Baleshwav Datl Singh (D. S. P.) Raj Kuai- 
=Qulab Kuai- _^1 

I 1 

Sita Kuar Daughlor 

^Jatig Baliadur 


JvYala Prasatl Kamla PcftSfid Son • 


[ 15 ] It is admitted that Girja Datt Singh is the 
sole survivor, apart from his own descendants, in 
the line of Sanwal Singh, brother of Newal Singh, 
being his great great-grandson and that there 
are no nearer heirs alive. Mabahir Datt Singh 
died a considerable time ago. and his two brothers. 
Bishunath and Nageshwar, were insane. Bishu- 
nath’s wife had also died before lOOl and ho was 
childless while Nageshwar’s wife was alive but 
he had only two daughters by lier and both of 
them had already been married. Baleswar Datt 
was accordingly in solo charge of tlie entire 
family property. 

ClC] On 27th August 1901. Bakshwar Datt, 
then a childless man of about 39 j’ears, executed 
a will (ex. A-30 providing for various con- 
tingencies and devising his entire property, in 
the state of bis family as it then existed, to his 
wife lit. Gulab Kuar in absolute right. He 
reserved to himself power to adopt a son and, in 
case ho failed to do so, he authorised his wife to 
adopt. In this will no provision was made for 
the daughters of Nageshwar Datt. By 1915, 
however, his feelings had undergone a change 
and, on isb December 1915, be executed another 
will (EX. A.85). This will, after reciting, among 
other things, that the testator was not pleased 
with his nearest relation, Girja Jiatt, proceeded 
to dispose of the property in favour of his wife, 
Mt. Gulab Kuar, and the sons of Sita Kuar. 
The reason given by the testator for the execu¬ 
tion of this will is his desire to avoid disputes 
and to prevent his properties falUng “into the 
bonds of such a person as the executant never 
likes that be should get it." 

[173 After the execution of his second will the 


testator’s wife died and the respondent Gangotri 
Datt, a distant relation, became a member of hi.s 
household when quite young—at the age of about 
10 or 12 years. A. W. 3 Jageshwar Singh, Girja 
Datt’s own witness, would place the date of this 
event somewhere in 1923. The appellant’s case is 
that Gangotri was only employed as a cook or 
sirwar whilst the respondent contends that ho 
was brought up by Baleshwar as a son. 

[is] Tho above statement of the fact.s of tho 
case makes it clear that, at the advanced age of 
about sixty year.3, Baleshwar Datt found himself 
a lonely old man without wife or children or any 
close relative. He had nephews, the sons of his 
cousin, Sita Kuar, but their house was far off In 
a different district and his relations with liis next 
heir were not good. It is not surprising that, in 
tho state of affairs, Baleshwar Datt should think 
of taking a boy in adoption. He had clearly con¬ 
templated an adoption either by himself or by 
liis wife as early as I90t and it is probable that 
the matter would recur to him after the death of 
his wife, when he had no hope of any issue left. 
In view of the terms of ]:x. 92 the validity of an 
adoption would, however, be doubtful and con¬ 
sequently the execution of a will would be con¬ 
sidered advisable. It was in Ibis state of affairs 
that EX. A.3G, the third will, was executed. It 
was not executed to deprive GirjaDatt—that had 
already been done by ex. a. 35, the second will. 
The solo object was to henefft Gangotri to whom 
the will refers in the following words: “With 
whom I am very much pleased and who is 
living with me as my son and is being brought 
up by me.’’ Quite apart from the words of tho 
will, there arc other indications to show that 
Gangotri was treated as the son of the house 
and it is not possible to believe that Baleshwar 
Datt would have brought a young boy of about 
10 or 12 year.s, a distant relation of his own and 
one whose father was a /amindar having at 
least 25 acres of agricultural land in liis posses¬ 
sion, merely for the purpose of transforming 
him into a cook. It is also impossible to believo 
that the responsible duties of a sirmi', involv¬ 
ing the management and control of agricultural 
operations, would be entrusted to a youth of 10 
or 12 years who could have no real experionoo 
or knowledge of farming. 

[19] As early as 1925, that is to say, a year or 
two after Gangotri had been brought into Bale- 
shwar’s household it was stated by Tribhuwan 
that the boy had been adopted by Baleshwar: vide 
Ex. 60. It is alleged that this evidence was deli- 
I>erately created by Babu Gur Gharan Lai, tho 
cross-examining pleader in that cose, for future 
use, since It did not arise in the case, The plead¬ 
ings, Exs. 6C and 87, show that many points, m. 
eluding the pedigree, were disputed and tho ques. 
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♦ion? iniglifc Wi ll bavt bf-t-n jiit to jhow that the 
witness was personally ir.teivsicd iu tm' «lispnt‘--. 
At any rate, Babn Gnr Char.m Lai is not shown 
to have had any reason to enter into a cons- 
jpiiaey lor a boy tla-n a^'-d about 15 years of 
whom no one could ];e certain. Further the effect 
of such a. proceeding would not be to deprive 
Girja Date of nnytihng but to deprive the .sons 
of Sita Kuar. Thus even if it is assumed, though 
it is not prov<‘d, tliat Babn (jur Charan Lai was 
hostile lo Girja Latt that would be no reason for 
him to create an heir of Balesbwar Datt to the 
Joss of his legatees under the will of 1918. 

[20] Nevt we 6nd that in Ex. A47, which is a 
power of attorney executed by Baleshwar Datt 
m 1932, the will in favour of Gangotri is recited 
and be is thou appointed an agent but special 
powers me conferred upon him. The.-e special 
powers included jiractically all the powers of a 
landlord and tliey were not conferred upon any 
other agent ap)ioinied either under the same 
document oi- under the previous powej-, Ex. 52. 
T'hoy would be appropriate if Gangotri were 
treated as the son of the house, tlien about 22 
years of age, about to enter upon tlie manage¬ 
ment of an estate which Avould one day be his 
but they would be wholly inappropriate if they 
were conferred u))on a cook or astrw'ar, 

[ 21 ] It was suggested that this power was not 
vGall>- reipiired hut was tlio result of the machi¬ 
nations of Babn Guv ( Imran Lai. We find no 
justification for this allegation. The only other 
power on (lid record is ex, 52 which W’as execut¬ 
ed in 1021 . Two of the persons named in that 
power Wi re not appointed under ex. a.37 and 
several n(;w i^rsons were appointed. Moreover, 
as the power itself indicates, Baleshwar had be¬ 
come old—be was well over 00—and it was ne¬ 
cessary to confer upon some one powers that no 
one then possessed. Thus the execution of 
Ex. A-37 was necessary and that Gangotri should 
have been selected to exercise the additional 
power clearly indicates the high position which 
be occupied iu Baleshwar’s household. 

[22] Evidence was also led to show that, 
although at one time the relations betw’een Bale- 
shwar and Girja were not good, there had been a 
change in the ixisition. The trial Court has not 
accepted that evidence and we agree that it is 
not worthy of credit. Exbibit-s A-85, a.8(3, a.87 and 
A-89 are all copies of orders and decrees between 
the years lOls and 1922 which show that litiga- 
tion was continuing even then between Bale- 
shwar and Girja. Further, if Balesbwar’s objec- 
tion to Girja getting his property had in fact 
been removed ex. a-35 would require to be re¬ 
voked and substituted by another will. It is not 
even suggested that this was ever contemplated. 


[23] A consideration of the above facts leads 
u.'T to the conclusion that the will, Ex. A-86, was 
a natural will and the dispositions which it (son- 
lains are not open to suspicion. We have next 
10 consider whether the fact that Babn Gar 
Charan Lai bad a hand in its execution 

it a suspicious document. It is said that he was 
moved by hostility to Girja Datt and by advan- 
tage to himself in getting the will in favonr of 
Gangotri. It is not suggested that he had any 
particular interest in Gangotri or TribhnwdB 
Datt. Hostility to Girja Datt would not be a 
motive because, in view of the previons will 
j’x. A-35, Girja was already exclud^. It is not, 
therefore, necessary for us to examine the point in 
detail beyond saying that we agree with the finding 
of the trial Court on this point. As to any pereonal 
advantage, which Babu Gur Charan Lai might 
liave expected there is no satisfactoiy evidena. 
We realise that this is a matter which it is diffi¬ 
cult to })iove by direct evidence but, in the 
present case, there are no circumstances whi(i 
would lead to such an inference. Gangotri could 
not be bound by any promise which he made 
l)efor6 the will came into operation and there is 
no suggestion that Babu Gur Charan Lai ever 
tried to obtain any deed of transfer in favour of 
any nominee of his after the death of Baleshwar. 
Babu Gur Charan Lai, being a lawyer, must 
have been well aware that he could not sue for 
Ijossession of any property in the cireumstM^ 
alleged: he would, therefore, have safegu^w 
his position by getting a docomeut exetmW by 
Gangotri in favour of some nominee othabeiois 
he allowed any of the witnesses ^ 
influence to be produced. Yet it is even 
alleged that he did this. Further the conn^h®® 
of Babu Gur Charan Lai with the vml 
never sought to be concealed: it was a'L 
the face of the document since it wM m 
haudwi’iting of bis clerk who signed it a3 
scribe. ^ I 

[24] On the other hand, it isqniten® 
that Babu Gur Charan Lai should have intei^ 
ed himself in the will. It is agreed that be 
cupied the position of a standing 
Baleshwar Datt, who would naturally appj^ 
him to prepare a draft of the will. As tl^ 
stand in this part of the country it worn 
quite natural for the client to seek the 

bis lawyer in the matter of attesting ^ 
also or for the lawyer to suggest them of 
accord. Obviously trustworthy 
be required and this would mean M 
would have to be well known. Thus if Babn 
Charan Lai suggested some old 
who resided in the locality and were also 
to the testator, there can be nothing suspwiww 
about this. 
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[253 "We httVo thus come to the conclusion that 
there are no suspicious circumstances attaching 
to the execution of the will in question. Tliere 
remains the question whether the witnesses who 
have been produced to prove attestation are 
truthful witnesses. The trial Court, before whom 
they gave their evidence, has accepted their 
testimony and it would require strong reasons 
for us to disagree with the trial Court on this 
point. It is strongly urged that these reasons are 
to be found in the document, Ex. a-36, itself 
read side by side with another document. Ex A-‘2c, 
a deed creating a wakf of a small portion of the 
property, registered on the same date. The ink 
used in writing Es. A-36 is of a bluish colour and 
the three Bignatures of the executant and six 
signatures of the attesting witnesses are in ink 
of the same shade while the ink used in writing 
EX. A.23 is black and the signatures of the exe- 
cutant and the attesting witnesses, who are ell 
the same as on Ex, a.36, are also in that shade 
of ink. It is thus contended that the version of 
the attesting witnesses that the documonts had 
been scribed earlier but both were executed and 
attested at one and the same time under a 
Bargad tree in the compound of the registration 
office at Tarabganj cannot bo accepted and if 
that is rejected then the whole attestation must 
fail. We cannot agi'ee with this contention. 

[26] It is true that the difference in the inks 
used makes it highly improbable that tlie execu¬ 
tant and the attesting witnesses who signed the 
two documents sheuld have signed them all at 
one time. Even if there were two inkpots and 
two sets of pen it would have not happened by 
chance that one shade of ink was used in putting 
all the signatures on one document and another 
shade in all the signatures on the other docu¬ 
ment. This does not, however, mean that due 
attestation is not proved. Girja Dalt’s first wit¬ 
ness, Hasinuddin, deposes that Ex. A-23 was 
completed, signed and attested in his presence 
at toda, while Ex. A-36 was being faired out at 
the house of Babu Gur Charan Lai. This state¬ 
ment might well be true and thus it happened 
when the will came to be signed and attested 
later on a different coloured ink, resembling that 
used by the scribe, was available and was used. 
This would, of course, mean that the attesting 
witnesses are not telling the truth when they 
give the reasons why the will was not signed and 
attested at Gonda but it has roi)eatedly been 
laid down that the maxim "falsus in uno, 
falsus tn omnibus" does not apply to conditions 
prevalent in India. It is only if the witness is 
found to be wholly untrustworthy that no part 
of his evidence can be accepted. In the pr^ent 
case we do not find that the witnesses to prove 
attestation can be classed a set of wholly uu- 
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trustworthy witne.'^sc-d, The wiiuesses support 
their allegation of due utteclatioii: it is admitted * 
that the will bears their signaturCvS as attesting 
witnesses aud tlmt tlie signature of the executant 
is also genuine ; it is further proved by liasin- 
uddin that all the three were present, at one 
place aud that Ex A.23, which was written at 
about the same time, was duly executed and 
attested: in these circumstances there is no 
reason to supiwse tliat 0 w.Uiini Datt Singh 
and 0 . NV. i Badri Singh,' are noc telling the 
irmh whi'ii ilicy .say that they saw Baloshwar 
Datt Singh lEx A-30) and that they also signed in 
his presence. In agreement wiili the trial Court 
we, therefortf, hold the will, E.\. .\-30, to be duly 
executed and attested. 

f27] ^Ve come then to deal with the next 
question, namely, w’bether the rights ot Gangotn 
Datt under the will, Ex- a 36. have been displaced 
by the award in the mutation pi-oceedings. 
Ex. A-20. The circumstances in which the latter 
document came into existence may briefly bo 
stated. 

[26] Bhaiya Baleshwar Datt, iiaviug died ou 
15-5-1933 Girja Datt and Gaiigotri Datt applied for 
mutation of names on I5th and 22iul May 1933, 
respectively. After about 30 witnesses had beon 
examined by each of the parties, the Tahsildar 
reported on 8-11.1933, that the possession of Gan- 
gotri and the will which ho set up, Ex. A-36, 
were proved: vide Ex. A.50. It seoms,however, 
that the parties were still trying to assert or 
maintain their possession and a .«erious situation 
had arisen in village Nagwa with regard to the 
reaping of the late paddy (jarhan) crop. Con¬ 
sequently on 7-11-1933, the Sub-Inspector in charge 
of Police circle, Wazirgauj within which Nagwa 
lay, reported for action against both the parties 
under s, 107, Criminal P. C.: vide Bx. A 3. A 
Deputy Superintendent of Police visited tho place 
at the instance of two advocates of Gangotri Datt 
and he also reported on 13-11-1933, that the situa¬ 
tion was serious and that, apart from action 
under 8.107, Criminal P. C., the property should 
also be attached. On the basis of these ropoits, 
the Sub-Divisional Magistrate, the officer who 
was dealing with the mutation case ordeied, on 
14-11-1938, that the matter should be put up at 
Wazirganj on 16-11-1933, (ex. A.6). Then came 
three applications for reference to arbitration, 
EX6. 67 , 68 and 69. The first was made by Girja 
Datt alone : the second by Gangotri Datt alone 
and the third by both of them jointly. The ap¬ 
plications were verified on the same day but they 
were ordered to be put up on I5th November— 
vide EXB. 65, 66 and 67—and on that date the 
case was referred to the arbitration of Bhaiya 
Lai Baksb Singh and Bhaiya Raghuraj Singh, 
Taluqdars of Majhgawan: vide Ex. 61 . On the 
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same day the oiiiccr, in his capacity of Sub- 
Oivisional Alaj'istiate, passed a lavliniinavy Older 
undfi S. 107, Ciiininal V. G , demanding security 
to the e\leut of J’.s. 20,000 each from Gicja Datt 
and Gaiigoti i Dali and Its. 12,000 from Tribliu- 
wan DaU. Securities woio oll'cied on Ihe same 
day but enquiries were ordered as to tlieir sufli- 
cicncy. The tile of the mutation case was sent 
to the ai'bitialois and reached them on IT-J1-1930; 
■Okie Exs. A-iO and A-JO, On the same day, 


'rriblmwan and Gangoiri applied that fresh seen- 
i-itics which they were liling should be accepted 
and tlicy were accepted ; vide icxs. A-Saiul A-9. 
On Gangotri applied stating that be 

had been coerced into agreeing to the arbitration 
and praying that the reference be withdrawn: 
vide EX. A.10. This ihu Court refused lo allow 


and its oith r was upiicld up to the Board of 
Revenue : vide i;xs, 55, 54. 60 and 45. Tho avbi. 
tration, therefore, proceeded and the arbitrators 
;;ave their award on 17-1-1033: Ex. A-20. ^'liis 
award was immediately challenged by Gangotri 


on the same grounds on which ho challenges it 
now: vide Ex. 3i and the mutation CourJ en¬ 
quired into the matter, recorded evidence and 
upheld the award: vide Exs. 36 to 40,70, 96,46, 
68 and 97; the Deputy Commissioner, however, 
stated that 


‘'it is possible ami pevhape even probable that injustice 
has been done to tho appellant by the arbitrators, but 
that is a poiut which cannot be taben up in appeal as 
under S. 207, Land Revenue Act the appellate Court is 
only to confine itself to certain points. This dispute 
sooner or lator is bound to go to Ibc civil Court. The 
sooner it goes the better for the revenuo Courts”— 

Ex. 97. 


Tho lost order is dated 14-5.1935. and two years 
later the proceedings giving rise to the present 
appeals commenced. 

[29] The trial Court has found, as did the 
revenue Courts, that the evidence did not sub- 
siantiato the case of coercion set up by Gangotri. 
We agree with this finding. No doubt action was 
being taken by the Police and the Magistrate 
under tbe preventive sections of the Code of 
Criminal Procedure side by side with the muta¬ 
tion proceedings but that cannot be considered 
to be the exercise of coercion by Gii’ja Datt on 
Gangotri particularly when it is found that the 
Police action commenced at the instance of the 
counsel of Gangotri himself: vide Ex. A-5. 

[so] Further this evidence establishes the fact 
that tho parties would have a motive to refer 
the whole dispute to arbitration and not merely 
the mutation dispute. This is further strengthened 
by the terms in which Ex. 69 is drafted and it 
has been held by the Courts below that as a 
matter of fact the whole dispute-as to title as 
well as to mutation—was referred to the arbi¬ 
trators. This decision was upheld by a Bench of 


this Court in 1942 o. \V. N. 30^ at p. 31 and is 
binding uix)u the parties. 

[31] Before us it was not even contended by 
the respondeiu's learned advocate that, if there 
har! been a valid reference to arbitration, Gango- 
tri could subsequently withdraw from it at his 
pleasure or that there was any fraud or mis- 
conduct on the part of the arbitrators. Thns, on 
this part of the case, we have come to the condn- 
sion that, if the award is admissible in evidence 
even though it is not registered, it is operative 
and binding on the parties. We come then to a 
consideration of the question whether the award 
required registration. 

[32] The learned advocate for the appeltot 
seeks to exempt it from registration on two 
grounds : firstly, he urges that, even though not 
copied into the mutation order, it was incor¬ 
porated in it and must be read as a part of it 
and was consequently exempt from registration 
under S. 17 (2) (vi), Registration Act, and,secondly 
he contends that the reference to arbitration ana 
award aniormt to a family settlement and so do 
not require registration. We shall deal with the 


second point first. 

[ 33 ] It has no doubt often been laid down 
that a compromise or a family settlement, in^ 
much as it operates as a recognition of pre-e^ 
ing title, does not require registration. Tm 

latest decision on this point is one of this Coi^ 
in 1947 0. W. N. 97.® Fi'om this it 
follow, however, that no deed of -i, 

ment requires registration. In the ca» of 
settlements of the ordinary type, the deed 
states the rights of the jmrties as ^ey on 
stand them to be and it does not 
operate to create, declare, assign, li^^* ,, 

tinguish.any right, title or ^ 

is only such documents that have been hei 
exempt from registration since they do ^ 
within the purview of s. 17 (i) (b). jp 

Act. To compromises or settlements w ' 
“operate to create, declare, assign, ^ 

tinguish.any right, title or m 

s. 17 (1), Registration Act does apply ^ 
documents require registration : ^ ^ 

79;* I. L. R. (1937) ALL. 817;* 226 I. C. 

1939 A. L. J. 433.® We must, therefore, 
the set of documents which, it is nrged, 
a family settlement in this case in otaet 
mine whether, assuming them in foot 
stitute a compromise or a family s®btleDi®“g^ 
or any of them required registration, 
doing this, however, it will be J, ^ 
sider the meaning that has been given to tn 
“declare” in S. 17 (l) (b). 

[ 34 ] In an early ^mbay case, 6 Bo , 
West J. considered the meaning of tn 

and said : 
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"Here, liowovei-, tho docuuieut is not itself one which 
declares a right in innnovnble property, in tho sense 
pro'bably intended by S. 17. There ‘deelavo’ is placed 
uloDg with ‘cronlo,’ ‘assign,’ 'limit-,’ or ‘oxlinguish’ a 
right, title or ‘interest,’ and these words imply a defi¬ 
nite change of legal relation to the proirci ty by an 
expression of will embodied in tho document referred 
to. I thinlc this is equally tho case with tho word 
‘deolave.’ It implies a dcclamtion of will, not a mete 
statement of fact, and tlius a deed of partition, which 
causes a change of legal relation to the proircrty divided 
amongst all the parties to it, is a declaration in tho 
intended sense; but a letter containing an julmission, 
dhect or inici'ential, that a irartition once took place, 
does not ‘declare’ a right within the meaning of the 
section. It does in one sense ‘declare' a right; that is, 
the existence of the right is directly or indirectly stated 
by the writing, but it is not the expression or dcclanxlion 
of will by which the right is eonstitated." 

[35l Subsequently to this decision there >vas 
some conflict of views but when tlie matter caiiio 
up for consideration before the Judicial Com¬ 
mittee in 59 I. A. ISC'* their Lordships agreetl 
with the view expressed in the above passage l)y 
West J., which tliey qtioted and then, at p. 137 
they say: 

".The distinction is between a more recital of a fact 
and something which in itself crc-ites a title. The 
distinotlou has been acted on in cases connected with 
mortgages by deposit of documents of title. A com¬ 
parison of the case in 43 I. A. r2*2® with that iu 50 
I. A. 77*0 will show that, according to this distinction, 
a document requires registration or not. In the present 
case the statement in the petition of tho respondent did 
not create any right in the Tbakuv. It merely acknow¬ 
ledged as a fact that such right was his." 

[8C] The matter came up for consideration by 
a Full Bench of this Court in 1943 o. w. N. 523^* 
and in that cose also the distinction was main¬ 
tained. Tho compromise, which, it was agreed, 
operated as a family settlement and had been 
incorporated by reference in the mutation order, 
was held not to cause any change of legal relation 
to property and not to constitute a declaration 
of will. It was, therefore, lield not to require 
registration. 

[37] In the case before us, the iXJsition is 
entirely different. Exhibit 59, tho agreement to 
refer and Kx. 40, the mutation order no doubt do 
not operate to change the relation to tho property 
but Ex. A-20, the award, which is a necessary 
part of tho alleged family settlement, not only 
opciates to change the relations of the parties to 
the property but also purports to do so. It is 
clearly not merely a statement of fact but a 
declaration of w’iU. It negatives tho right of 
Gangotri under the terms of tho will of Bhaiya 
Baleshwar Batt which it holds to be illegal and 
against family custom and then, in order, it is 
said, to avoid a serioos litigation likely to waste 
the property of tho family, it proceeds: 

"We decide that out of the entiro property-of Baleyh- 
war Datt, only ton annas of the entire villages be given 
to Bh&ija OLrja Datt Slogh and six annas to Bhaiya 
Gangotri Datt fllngb." 


Thus it pni'pods to eroale in both Girjn iindj 
llangotri rights in respect of the jortionsiillottedi 
lo ilicm, iiml clearly comes within llio scope oi 
s. 17 (l) lb), Registration Act, wliotlicr it is con- 
struc'l as a family sctHi'mcn'Tov not. In this 
view of tl»’ case, it i.s jiot necessary for us to 
decide whether ]:x. 59 read with l.x. A-20 can bo 
deemed to l>o a family suttloment or not. 

[38i Tliero tiius remains for drcisiOii only the 
<luestiou whether Ex. A.'20, tho award, can l)i’. 
deemed to be incorporated in the imitation order 
to such an extent as to be admissible in evidence 
without registration by virtue of the provisions 
of S. 17 (2) (vi). Registration Act. At one time 
the learned advocate for the respoiKlenfc attempted 
to argue that the order in the present case does 
not come within the purview of y. 17 (2) (vi) 
because their Lordships have held in 5:3 l. a. 
220'^ that proceedings in the revenue Court.s 
for mutation of names are not judicial proceed¬ 
ings. Subsequently, however, iu view of the 
numerous decisions of this Court in which tho 
remarks of their Lord.sliips have been explained 
and mutation orders have been held to come 
within the scoixi of S. 17 ( 2 ) (vi), Registration 
Act, the latest being the Inill Bench case in 1943 
u. w. N. 523,'^ this i)o.sition Was abandoned and 
the argument proceeded on the assumption thac 
mutation orders also come within tho scope of 
the section. 

[39] A large number of cases of this Court, 
including the Full Bench case mentioned above, 
have been placed before ns in .support of the 
proposition that compromises arranged in muk- 
tion pioccedings, to which reference is made in, 
and which form tho basis of, tho order of muta¬ 
tion arc admissible in evidence without registra¬ 
tion even for a decision of a question of title iu 
civil Courts. These cases are not directly appli¬ 
cable to tho present case because we are not 
dealing with the document embodying the com- 
promise—that is Ex. .59 the rofercnco lo arbitra- 
tion—but with the await! given by thearbitratoi-s. 
The distinction between the two is very great 
and has alw-ays been recognised; vid& A. l. e., 
103C Sind 79'^ at p. 31, A, i. e. 1942 Boin. 132'*' 
at p. 133. A compromise is a settlement of the^ 
disputes betwetm the parties on a purely volun¬ 
tary basis whilst an award has the same measure 
of compulsion as a decree of Court; the difference 
being that, in the case of an award, it is a deci¬ 
sion of a Tribunal selected by tho patties them-' 
selves. When this very case came before this 
Court at an earlier stage, 1942 o. w. N. 30,' a 
Bench of this Court, of which one of us was a 
member, clearly recognised tho difference and 
refused to extend to awards the principles appli. 
cable to compromises in matters of registration. 
Further, in the case of compromises the parties! 
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are afe libf-rty to dec-icle -whatover they please, 
whilst in the cnse of aibitratioua through the 
intervention of tlif Court it is only the dispute 
before the Court tliat can be referred t? arbitra- 
rion. 

[lO] It T\'as ivniiU'ked in i9-»2 o, w. K. So* at 
’•.ago 33: 

"Tho only which tho Revenue Court can 

reier to arbitiatiou in a mutation ca=;e within the 
meflning of S. 203, Land Revenue Act is the dispute 
.'dating to iiP:^se-sidn ov 2'' ‘''?u title. I'nder 40 
■: the Act. if the Collector i« unable to sat-sfy h’mself 
i5 to which party is in posst^sion. ‘he shall ascertain by 
‘■nnniary enquiry who is the person best cnt'ticd to the 
property and shall put such person in possession.’ Hr 
has no power to decide the question of title finally and 
any finding by him on this question cannot bind the 
Civil Courts. The Revenue Court cannot confer on 
aiiiitrator.s a power wh'ch it does not it=clf posse.'s. As 
vasheld i'V the C.ilcutta High Court in .A. I. R, 1024 
Cal. the aib'tmtors in a d-spute are limited to 
the question iu dispute between (he parties in the cause 
referred. The decision in this case was upheld in 
ippeaJ by their Lordships of the Privy Council ic. 63 
I. A. who observed : 

Whatever may have been the desire of the parties 
.... the Court had on that application no power to 
reier to arbitration any questions between the parties to 
the .«uit ether than those in question in the suit.’ ” 

Ul] Thus the set of authorities relating to 
eftect of compromises in the revenue Courts will 
not govern this case and we need not examine 
them iu detail, Wc may, however, note that on 
this question the decisions of this Court are con- 
sistently in favour of tho admissibility of such 
compromises without their being registered, if 
they form the basis of the mutation order, but 
the opinion of the Allahabad High Court is 
consistently against admissibility. 

[42] The learned advocate for the appellant 
next drew our attention to some cases in which 
the question whether a particular document could 
lie deemed to be a part of the order or decree 
was discussed and decided. In A. i. R. 1940 Lah. 
107;^^ A.I.R. 1936 Pesh. 125^® and A.I.R. 1932 
Lah. 24^® it was laid down that it was not neces¬ 
sary that the whole document should be copied 
out into the decree or order before the benefit of 
9.17 (2) {vi}, Registration Act could be claimed 
for it. We have no doubt that, althou^ it is 
'always better that the decree or order should be 
loomplete in itself, yet a reference to a document 
lin such a manner as to indicate that it was the 
intention of the Court to give effect to it is 
sufficient incorix)ration. At the same time we 
must not lose sight of the fact that, even when 
a document does become admissible by being 
incoi'porated in a decree, it is not the whole of it 
that is admissible but only that portion of it 
upon which the Court bases its decision. Sec¬ 
tion 17 (2) (vi), Registration Act, grants exemp¬ 
tion from registration only to the order or decree. 
Thus it is not the award or other document p$r 


se which is admissible in evidence but only m 
much of it as may be deemed to be a part of the* 
order or decree. 

[43] In 26 I. A. 101^'* some of the parties m- 
rived at a compromise which dealt also witii 
properties not included in the suit and they ap 
plied “that a decree may be passed in accordance 
with the razinama.*’ The deed or petition of 
compromise was not registered.’ The Court, ii 
giving effect to the terms of the compromiae 
stated that two of the parties had “put in e 
raziiiamah iu respect to items 1,8,5, and 7 and 
a decree has been passed." Subsequently, in a 
suit brought in respect of the properties included 
in the compromise it was pleaded that the (xan- 
promise was inadmissible for want of registra¬ 
tion. Their Lordships of the Judicial Committee 
upheld this plea and said 

"the razinaunah wae not registered in accordai^ with 
the Act of 1877 ; but the objection founded on its non* 
registration does not, in their Lordships' opinion, 
apply to its stipulations and provisions, in so far (U 
these were incorporated with, and given effect to ty. 
the order made upon it by the Subordinate lodge In 
the suit of 1880." 


We have, therefore, to see in this case how far 
EX. A-20 was, or could be, incorporated in the 
mutation order. 

[44] The Court before which the case was 
pending was a Court of limited jurisdiction having 
power only to decide the question of title after 
a summary enquiry and s. 40, Land 
Act, specially provides that the order pasew sta 
not debar any person from establishing In* ^8“ 
in a civil Court. The fact that the order was 
passed on the basis of an award would not w 
the Court with any greater jurisdiction. 
Court and the parties were well aware of 
position because we find that the 
two parallel proceedings side by side; 
they made application for reference to 
tion specifically under S. 203, U. P. Lan 
venue Act: vide Exs. 67 and 68 and, ’ 
they made an application for general 
to arbitration of the whole dispute: .j 

As pointed out by their LordsWpa of the J^ 
Committee in the Chamria case, ^ 

face of this intention, the Court could no , 
the whole dispute to arbitration bat only^J, ^ 
of it as lay within the purview :ta 

before it. Thus we find that the (rourt, 
order of reference specifically mentions 
U. P. Land Revenue Act. When ^ 

reached the arbitrators, they imdoubtediy P 
ceeded to decide the whole dispute and no 
the mutation dispute. In doing so they ^ 
exceeded their authority, because, in spite 
wish of the parties expressed in Ex. BQ, 
tion Court had not, and could not, refer 
more than the mutation dispute to 
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[45] ^hen tlie matter again came before the 
Assistant Collector he considered the various 
objections to the award and finally ordered 
"mutation in the names of Girja Datt Singh and 
Gangotri Datt Singh to be efi'eoted in terms of 
the award . . . {vide Es. 46). Thus the re¬ 
venue Court gave effect to the award only in so 
far as it related to mutation of names and no¬ 
thing more. This position is further clarified by 
the judgment of the Deputy Commissioner, Ex. 97 
in which be clearly indicates that the mutation 
Court was not dealing with the final question of 
title about which be says that that is bound to 
go sooner or later to the civil Court and "the 
sooner it goes the better for the revenue Courts." 
We have, therefore, come to tho conclusion that 
the order of the mutation Court only incorpo. 
rates that portion of the award which related to 
the mutation case and nothing more. Tlius that 
portion which relates to an adjudication on tho 
question of title binding on the civil Courts was 
not, and could not be, included in the mutation 
ordee-and is inadmissible for want of registration. 

(46] In this view of the matter the judgment 
of the trial Court must be maintained. We ac¬ 
cordingly dismiss both the appeals with costs. 

D.H. Appeals dismissed. 


A. I. R. (35) 1948 Ondh 97 [C. N. 82.1 

Kidwai J. 

B. Sn Bam and another — Applicants v. 
Emperor. 

Criminal Ref. No. 51 of 1948, Decided on 19-5-1947, 
made by Sessions Judge, Bae Bareli, D/- 22-10-1946. 

Penal Code (1860), S. 425—Digging a ditch upon 
ones land so as to affect right of way — Offence of 
mischief if committed. 

Where a person digs up a ditch upon the land in hia 
possession with knowledge that it would obstruct an 
casement of a right of way in favour of a third person 
and tbus'afiect ite utility to him he commits mischief 
within the meaning of S. 425:31 A.LR. 1944 Ail. 60 : 
26 A.I.R. 1939 Oudh 39 and 17 A.I.R. 1930 Mad. 973, 
Rtf. [Paras 5, 6] 

Cases referred : — 

1. (’44) 1944 A. L. J. 6 : 31 A.I.R. 1944 All. 60 :1.L.R. 
(1944) All. 189 : 211 1. C. 621, Ali Ahmad v. Ibndat- 
ullab Eban. 

2. (’38) 1938 O.W.N. 1127 : 26 A.I.R. 1939 Oudb 38 : 
178 I. 0. 665 : 40 Cr.L.J. 138, Ram Hoop v. Emperor. 

3 . (’80) 1930 M. W. N. 909 : 17 A.I.R. 1930 Mad. 973: 
129 I. 0. 77 : 82 Or. h. J. 225, Rudiaraju Ramaraju 
V. Emperor. 

W. Batterji for 8, N. Srivatlava — for Applicants. 
8. D. Narain — for the Crown. 

OfdOPt — Har Narain Lai had obtained a 
compromise decree, by the terms of which be 
was allowed a right of way over the land, 
narked D in the site plan accompanying the 
award of an arbitrator, and be was allowed a 
'dear cart way over a particular portion of certain 
1948 0/18 & 14 


plots, belonging to Sri Eam and Baboo. This 
decree was enforced in execution proceedings. 
Thereafter Sri Bam and Baboo dug out some 
earth from one of tho plots, over which a clear 
cart way had been allowed and dug a new ditch 
on it. The result was that a pit was created and 
the passage of bullock.carts became impossible. 
Har Narain Lai thereupon instituted a complaint 
agatnst Sri Eam and Baboo under s. 42G/431, 
Penal Code. Sardai* Samarjit Singh, Honorary 
Special Magistrate, First Class, Eae Bareli, tried 
the case, and convicted both the accused under 
s. 426, Penal Code and sentenced them to pay a 
tine of Rs. -25 each. 

[• 2 ] Sri Eam and Baboo applied in revision to 
the Sessions .fudge of Eao Bareli who has referred 
the case to this Court with tho recommendation 
that the conviction and sentence of the appli¬ 
cants should bo set aside since the case does not 
fall within the purview of S. 426, Penal Code. 
According to the view of the learned Sessions 
Judge, tho word 'property', in s. 425, Penal Code 
means some tangible or corporeal property and 
does not include an easement. Tiie learned Ses¬ 
sions Judge proceeds to hold that the right of 
passage accorded to Har Narain Lai, was merely 
an easement and tlio blocking this passage, 
though it injuriously affected the easement, could 
not be said to bo a mischief witliin the Jiieaning 
of S. 425, Penal Code. The learned Sessions .Judge 
relies upon three authorities in supp'Ort of this pro¬ 
position, namely 1941 A.L.J. 6,* 1938 o.w.N. 1127^ 
and 1930 M.W.N. 900, wliich corresponds to A.LR. 
1930 Mad. 973.^ The learned counsel, supporting 
tho reference, has also referred to these three 
authorities. 

(3] 1944 A. li. .7. has absolutely no 
application since nothing has been done upon 
land itself which may be said to have changed 
its nature or character or to have diminished its 
value or utility. The act, complained of, was 
something done on an adjoining piece of pro¬ 
perty. Section 425, Penal Code, could obviously, 
therefore, not be applicable. 

[4] The case, reported in 1938 0. W. N. 1127^ 
also has no application. In that case a ditch, 
which had been dug by the owner of the land, was 
filled up by other persons. A learned Single Judge 
of this Court held that tho filling up of the ditch 
did not affect any property injuriously so as to 
diminish its value or utility. The learned Magis¬ 
trate had in that cose iield that the filling up of 
the ditch was a mischief within the meaning of 
s. 425, Penal Code because it resulted in destroying 
tho fruits of the complaintant’s labour in making 
a ditch. It was in this connection that the 
learned Judge stated 'property' in 8.425, Penal 
Code means tangible property capable of being 
forcibly destroyed. 
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[5] 'I bero remains the case, reported in 1930 
M. w. X. 900.^ In that case cartli was thrown on 
land ill such a way as to interfere with the right 
of way over it. The learned Single Judge of the 
Madras High Court held tliat this was not a 
mischief within the meaning of S. 425, Penal 
Code, because that section refers only to tangible 
property but docs not include an easement. The 

learned Judge then says ; 

‘ The only value which is diminished or utility which 
is destroyed is that of the right of thoroughfare because 
there is notliing to show that the land itself has lost 
cither its value or its utility or is in any way affected 
iujiiriously.” 

In the present case it cannot he said that the 
land has not been affected injuriously by the 
creation of a pit upon it. Moreover, a reference 
to the words in S. 425, Penal Code makes it clear 
that if the proiiei ty is changed in such a w'ay as 
to diminisli its utility, the person, who effects 
the change, commits mischief. The explanation 
makes it clear that the utility affected need not 
be to its owner. The following words are used 
in explanation 1: 

“It is not essential to the offence of mischief that the 
offender should intend to cause loss or damage to the 
owner of the proppity injured or destroyed. It is suffi* 
cient if bo intends to cause, or knows that he is likely 
to cause, wrongful loss or damage to any person by 
injuring any property, whether it belongs to that person 
or not." 

[6] The facts of this case clearly show that 
Sri Earn and Baboo knew that their act in res¬ 
pect of the properly would cause loss to the 
complainant. They have, therefore, clearly com- 
mitted mischief with regard to the property in 
their possession within the meaning of S.425, 
Penal Code. The right of easement has also been 
affected, but that is not the principal matter to 
be considered. The easement has only been 
affected because the nature of the property itself 
has been changed in such a way as to affect its 
utility. If the learned Judge of the Madras High 
Court can be taken to mean that even in such a 
case mischief has not been caused, I respectfully 
beg to differ from his opinion. As, however, I 
have already stated, the facts of that case were 
different and the learned Judge himself considered 
that no diminution bad taken place in the utility 
of the property as such. In that view the prin¬ 
ciple, laid down in that case, would not be 
applicable to the present case. The conviction of 
the accused was, therefore, not illegal. I there, 
fore reject this reference and uphold the sentence, 
passed by the learned Honorary Special Magis- 
liate, First Class, Eae Bareli. 

K.s. Sentence upheld. 


A. I. R. (35) 1948 Oodh 98 [G. N.33,] 

Madeley J. . 

Darlari Singh and others — Applicants 
Sheo Shankar Lal — Opposite 'Party. 

Civil Revn. Appln. No. 109 of 1944, Decided on 
14-2-1947, from order of Diet. Judge, Lucknow, D/^ 
12-4-1944. 

(a) U. P. Agriculturists’ Relief Act(27 [XXVII)oi 
1934), S. 12—Occupancy tenancy created by spMui 
agreement or decree^Mortgage of—Redemption. 

There is a clear cut distinction between an oconpanej 
tenancy under S. 5, Ondh Bent Act and one created!^ 
special agreement or by a decree of the Conrt. In tbe 
tatter, a transfer is not void ab tnifio bnt if there ii a 
condition forbidding transfers, it can be enforced by tbe 
superior proprietor : 28 A. I. R. 1941 Ondh 626, PiU. 

[FuiSl 

The mortgage of an occupancy tenancy created by 
special agreement or by a decree of the Conrt not being 
void an application for redemption is maintainnUe 
under S. 12. [Paraa2,J] 

(b) Civil P. C. (1908), S. 115 —MateriaHrregularily 
—New point of fact in appeal. 

The first Appellate Court commits an irr^larity in 
the exercise of its jurisdiction in allowing a fresh 
tion of fact which was never taken in the tri^ Co^ 
to be taken before it and deciding the appeal on the 
basis of the same. The High Court can interfere in 
revision in such a case. ^ 

Annotation (’44-Com.) Civil P. C., S. 115, N. 19- 

Case referred : « t u i«o • 

1. (’41) 28 A. I. B. 1941 Oudh 526 : 17 

195 I. C. 784, Mit Mahomed Husain v. Mahanw 

Habib Khan. 

3/ofi Lal TiJhari — lor Applicants. 

Rajesku ari Prasad and Raj Pirty. 

Order. —This was an application lot 
tion under S. 12, Agriculturists' Belirf 
was dismissed by the trial Court on 
that it was not proved that 
decessor-in-interest of the applicanwr 
agriculturist at the time of tbe ^ 

applicants went in appeal and ^ 

"khetauni” of 1304 Faali which shows 
Singh was an agriculturist ?_m6nt 

was effected, should be accepted. 
had been filed late before the triw 
bad been rejected for that reason. Tm 
was accepted by the lower appellate U 
thereupon dismissed tbe appeal on tne^^ 
that Gobre Singh was an occupancy wj- 
the land mortgaged and therefore the . 
was void and an application under 8. » 
culturists’ Belief Act could not lie. . ^ 

[2] Against this decision the ja go 

come in revision. It is urged ju-gp. 

finding of the lower appellate Court *0” 
plicants are occupancy tenants under ^ ^ 
Lnt Act. In A. I.K. J941 craah 626'^^"^ 
that there was a clear-cut Ast 

occupancy tenancy under S. 6, Oudn 
and one created by special agreemen 
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decree of the Court. In the latter a transfer waa 
not void ab initio but if there was a condition 
forbidding transfers, it could be enforced by the 
superior proprietor. 

[3] The khetauni of 1304 Fasli is inconclusive 
as to the nature of the tenancy. The lower Court 
has taken it to be occupancy apparently on the 
basis of other documents on the tile. Exhibits 7 
and 8 indicate that this land is held under a 
special agreement or a decree of the Court. 
Moreover, admittedly part of the land mortgaged 
is grove land. Therefore the mortgage as a 
whole cannot be invalid on the ground that the 
property is occupancy. 

[ 4 ] The ground on which the appeal was dis¬ 
missed depends on a question of fact which was 
never agitated in the trial Court. The conse. 
quence of this is that the proper evidence on the 
point which was necessary for the decision of 
this issue is not upon the file. The Court below 
has committed an irregularity in the exercise of 
its jurisdiction in allowing a fresh question of 
fact which was never taken in the trial Court, to 
be taken before it. 

[6] I, therefore, allow this revision application 
and set aside the decision of the learned lower 
appellate Court. The case will be returned to 
the trial Court for decision de novo on the merits 
after framing the proper issues; the parties will 
be at liberty to produce fresh evidence. Costs in 
all Courts will abide the result. 

G.N. Case remanded. 


A. I. R. (89) 1948 Oudh 99 [C. N. 34.} 

Kidwai J. 

Samarendra Singh and others—Accused _ 

Appellants v. Emperor. 

Criminal Appeal No. 73 ofT947, Decided on 2-6*1947, 
from order of Addl. Sessions Judge, Elicri, Dl'15-2* 
1947. 


(a) Criminal P. C. (1898), Ss. 290 and 342 — 
Written statement filed on behalf of accused in 
Court of Committing Magistrate—Value of. 


Written statements filed on behalf of the accused 
are generally evolved out of tho brains of the counsel 
for the accused helped by his friende and seldom re¬ 
present the ideas of the accused or the facts at 
known to him. Little or no importance should there¬ 
fore be attached to the written statements filed on 
behalf of the accused : 23 A. I. R. 1936 Oudh 405, 

[Para 10] 

There is no provision in Chaps. 18, 23 and 24, Cri¬ 
minal P, 0., which contemplates the filing of a written 
statement on behalf of the accused. Therefore, written 
statemente filed on behalf of the accused in the Court 
of the CommltUDg Magistrate should not be taken into 
consideration at all. [Para 10] 

Annotation ; ('46-Com.) Cri. P. C. 8.290 N. 6 and 
8. 842 N 18. 


(b) Criminal P. C. (1898), Ss. 287 and 342 — Oral 
ttatements by accused before Committing Magistrate 
•dthdrawn in Sessions Court—Evidentiary value of. 


Whore oral statements made by the accused in the 
Court of the Committing Magistrate are not recorded 
by the Magistrate os confessions witli all the formalities 
required by S. 164 but are merely recorded in pursu¬ 
ance of tlio directions given by S. 342 for giving tho 
accused an opportunity of explainingany circumstance.H 
which miglit appear against him, then even though 
the statements are withdrawn in the Sessions Court 
they still remain as evidence in the case to bo consi¬ 
dered along with other evidence. Such statements 
must, however, be read as a whole and it is not a sound 
principle to reject those portions which are in favour of 
the accused and reiy only upon those which are against 
the accused udIks other evidence on the record justi¬ 
fies a diflereutiation. [Para llj 

Annotation : [’46-Com.) Cri. P. C. S. 287 N. 1. 

Case referred : — 

1. (’36) 1936 0. W. N. 691 :23 A. I. R. 1936 Oudh 
405 :12 Luck. 261:164 I. C. 482, Mahomed Anis v. 
Emperor. 

B. F. Bahadnrji, E. K. Glme and Onf<ar Nalli 
Srivasiava — for Appellants. 

P. N. Chaudhari, Asst. Gofcnmcnf Advocate — 

for the Crown. 

Judgment. — The eleven appellants and 32 
other persons were committed to the Court of 
Session at Kheri for trial on charges under 
Ss. 147, 118, 323, 324 and 436 read with S. 119 , 
Penal Code. All tho accused except the appel¬ 
lants have been acquitted and the appellants 
have been convicted under Ss. 147, 823 and 436 
read with S. 149, Penal Code. 

[ 2 ] In order to appreciate the facts fully it is 
necessary to give a little history. From the 
evidence adduced both by the prosecution as 
well as by the defence it appears that the rela- 
tioDS between Kunwar Sri Prakash Singh, 
Taluqdar of Tikra and the Kurmi tenants of 
village Arusarai, which belongs to him and is ab 
a distance of about 3 miles from his bouse, Tikra 
have been strained for some time past. The 
Kurmis had complained to the Deputy Coramis- 
sioner that he was making illegal exactions 
whilst he alleged that the tenants refused to pay 
the legal rents and he got the Deputy Cornnhs- 
sioner to enforce payment. Numerous other 
causes of ill-feeling were also alleged. 

[8] On 13-12-1945, an incident took place in 
Arusarai which further exacerbated feelings. The 
prosecution alleged that on that day, in the 
evening, all the appellants, accompanied by 
numerous other persons, including one Jai Dayal 
Brahman of Ulra, went to village and demanded 
to know where Sumergir was. Gur Baksh, from 
whom the enquiry was made, said that he did 
not know. The party thereupon began beating 
the villagers who retaliated and captured Jai 
Dayal, the rest of the attackers withdrawing 
Although Police Station Biswan is only six 
miles away, no report of this incident was 
made till the morning of I4tb December when 
Sumergir went to make the report after he had 
seen an assemblage in his village on that morn 
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iug. It is woi’thy of note that even then he did 
not take Jai Dayal who was said to have been 
detained in connection with this offence to the 
police station. This i-iot was the subject of a 
separate prosecution with which we are not con- 

corned. , , , . r 

[i] On the other sido. the defence version of 

this affair is that one Bhagwati Singh, a perm 
of the Tikra estate, was coming in the evening 
from Ulra bringing Rs. 300 from the ziladar for 
the taluqdar. He was accompanied by a Pasi 
and Jai Dayal. They were waylaid near Aru- 
sarai by the Kurmis who beat them and robbed 
thorn of the money. Bhagwati Singh went on to 
Tikra from where he, accompanied by Sumrendra 
Singh and others, went to Police Station Biswan 
and lodged a report of the alleged dacoity. It is 
said that the whereabouts of Jai Dayal and the 
Pasi were not known but they were later dis- 
covered to have been captured by the Kurmis of 
Arusarai. This dacoity is also the subject of a 
separate prosecution. 

[ 5 ] The prosecution alleges that Jai Dayal is 
connected with the Tikra estate and that the 
taluqdar, in order to rescue him and to avenge 
himself on the Kurmis collected a force of some 
200 to 250 persons, some of whom are tenants of 
villages owned by him whilst others do not 
reside in his villages, during the night and sent 
them forward to Arusarai where they posted 
themselves in a grove belonging to one Murli, 
getting to it about the time of sunrise on 14th 
December. At Arusarai the Pasi appellants, out 
of whom NOS. 2 to 9 are residents of the village 
joined this group and later on the taluqdar and 
a relation of his, Sumrendra Singh, rode up 
armed with guns and they were accompanied by 
two other members of the taluqdar’s staff, 
XJjagar Singh and Shambhu Dayal, also armed 
with guns. On his arrival at the grove the 
taluqdar ordered the men to attack and burn 
the village and to beat anyone whom they met 
and to rescue Jai Dayal. Thereupon, one Puttu 
of Kamkund (of which village Arusarai is a 
hamlet) set fire to a pile of straw and he and 
some of the Pasi appellants who are themselves 
residents of Arusarai proceeded to set fire to 
various houses in the village. It is said that 
bows and arrows, lathis and brickbats were freely 
used by the assailants so that the inhabitants of 
the village ran away and Jai Dayal was rescued 
from near at, Kolhaura in the middle of the 
village. 

[6] Among the persona who were sent up for 
trial were the taluqdar himself, his servants, 
Ujagar and Shambhu Dayal, Puttu Pasi of 
Eamkund, who is supposed to have taken the 
lead in setting fire to the vill^e, and residents 
of widely scattered villages, chiefly Pasis and 


Kurmis but including also two Muslims and m 
Brahman. All the accused pleaded not guilty in 
the Sessions Court and tiie learned Sesstons 
Judge was of the opinion that the evidence was 
not'sufficient to convict any of the accused 
except the appellants. He has held the appeOanto 
guilty mainly because of the statements which 
they made in the Conrt of the Committing 
Magistrate: the learned Sessions Judge being rf 
the opinion that, although the prosecution evi. 
dence was generally unreliable, it could neverthe¬ 
less be relied upon in respect of these persons 
who had, at one time admitted their participation 
in the incident. 

[ 7 ) With regard to the main incidents of tlie 
prosecution case the learned Sessions Judge has 
held : 

1 . That the Kurmi witnesses have n^ 
grievances against Kunwar Sri Prakash Sinp 
and have named him out of malice. 

2. That Ujagar and Shambhu Dayal have 
been implicated only because they are in the 

service of the Raja. . 

3 . That Puttu Pasi of Ramkund has been 

falsely named by the witnesses and his preana 

at the time of the incident is extremelyrdoubtM. 

4 . That a large number of other aoensw 

persons havebeenimplioated by reason of 

with some one or other of the witnesses althongh 

they were not there. , , 

5 . That no one among the attaflkeis hw any 

guns or bows and arrows. 

6. That brickbats were not thrown. 

7 . That only slight injuries ” 

one man, Jagan (p. W. l) * yiUagers 
which leads to the infereuM that 
ran away and not much weight can » 
their identification of the various 


^^8.° That the number of persons alleged to b* 
.resent has been grossly exaggerated. . 

9 . That there is no doubt 
Srahman was captured by 

arai on the evening of 13th December end 
d by them though it is not shown tot M 

aptured during a riot or rightly 

10. That it is also satisfactorily 

hat a body of persons did go ^ .Jni 

novning of 14th December 1945, to 

;)ayal and did rescue him. alflO con* 

[8] The learned Sessions Judge 

lidered the weight to be atto^ed ^ 

)f each of the witnesses and has heW 
)f the witnesses are whoUy 
rthers, although they 

ars, may nevertheless be ^ Se®*®* 

loubt that the finding of to ^ 

Judge with regard to (a) to h^ Aross*** 
die Tikra estate and the Kunna of 
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(b) the fact of Jai Dayal’s detention by the 
Knrmis and (o) his rescue on the morning of 
14th December are fully supported by the eYi- 
dence. It will be remembered that a report of 
the alleged dacoity had been lodged by Bhagwati 
Singh on the night of I3th December. In order 
to investigate this the Station Officer of Biswan 
(p. W. 27) reached the spot on the morning of 
14th December at about 9-SO A. M. and he found 
the village still burning. Thus the only question 
which has to be determined is whether the appel* 
lants were members of the party which went 
and rescued Jai Bayal. 

[9] All the appellants made oral statements 
and filed written statements in the Coiu’t of the 
Committing Magistrate. They subsequently with¬ 
drew them and Sumrendra Singh pleaded that 
both of them were the work of his compel. With 
r^ard to these statements the appellants’ learn¬ 
ed counsel contended: 

(a) that the written statements should not be 
beUered at all and, 

(b) that the oral statements having been uitli- 
drawn no importance should be attached to them. 
He, therefore, contended that the case of the 
appellants was on the same footing as that of the 
other accused and the Court itself having held that 
evidence was not sufficient to justify conviction 
should have acquitted the appellants also. 

[ 10 ] On the first point the learned counsel 
relied upon the following remarkfl of a Bench of 

this Court in 1936 0. w. Nr69i^ at page 694: 

“Written Btatements filed on behail of accused per* 
sons are eTolved out of the brains of the counsel for 
the accused helped by the fwokars and friends of tlie 
accused, and seldom represent the ideas of the accused 
or the facta aa known to the accused. We, therefore, 
attach little or no importance to these written state- 
meats filed on behalf of the accused and rre would 
therefore ask all I^glstrates and Sessions Judges in 
Oudb eternly to discormtenance the practice of filing 
written etatements on behalf of accused persons." 

No exception can be taken to tte reasoning 
contained in the above remarks. Moreover, the 
only section which contemplates the filing of a 
written statement is 8.256 (2), Criminal P. C., 
which occurs in the chapter describing the pro¬ 
cedure to be followed in the trial of warrant 
cases by a Magistrate. There is no provision in 
chaps. 18,23 or 24 laying down procedure to be 
followed in ‘inquiries into cases triable by the 
Ooort of Session or High Court’ and in 'trials 
before High Courta and Courts of Session’ and 
'general proviaions as to inquiries and trials,’ 
which contemplate the filing of a written state¬ 
ment. In the present case, the written statements 
were filed in ffie Court of the Committing Magis¬ 
trate. They cannot, therefore, be taken intp 
consideration at all. 

[ll] As to the oral statements in the Court of 
the Committing Magistrate, it is to be noticed that 


they W'fire not'recorded'by the Magistrate as confes¬ 
sions with all the formalities required by S. 1G4, 
Criminal P. C.: they were merely recorded in 
pursuance of the .directions given by S. 342, Cri¬ 
minal P. C., for giving the accused an opportu¬ 
nity of explaining any ciraimstances which 
might appear against them. Under the provi¬ 
sions of S. 2S7, Criminal P. C., such statements 
shall be tendered bj’ the prosecutor and read as 
evidence. Thus even though the statements were 
withdrawn in the Court of Session they never¬ 
theless remain as evidence in tlie case to be 
considered along with other evidence. Such 
statements must, however, be read as a whole 
and, as has so often been said, it is not a sound 
principle to reject those portions which are in 
favour of the accu^d and rely only upon those 
which are against the accused iinkss other evi¬ 
dence on the record justifies a difl'erentiation. 

[ 12 ] It is necessary, therefore, first of all to 
consider the statements made by the various 
appellants. An omnibus question embracing all 
the charges against them w’as put to each of the 
accused by the learned Committing Magistrate. 
The reply of Sumarendi’a Singh w’as, ‘Yeh sab 
ghalat hai laikin mai gaya am Jai Dayal ko 
chora laya. Mere pas bandook nahin thi—Chalis 
pachas admi mei-e saththe jo ki meri madat ke bye 
the’ {5M EX. 138). Jangoo stated: ‘Han main 
ne Jai Dayal ko churaya laikin main ne ag 
nahin lagai. Main ne Kui-miyon ko mwa’ [see 
Ex. 139). Mohan stated : 'Main ne na marpit ki 
na balwa kiya na ag lagai balki Jai Dayal ko 
chhura laya. Sumergir (a mistake for Suraaren- 
dra Singh) ne chhura lane ko koha tha keonki 
uski jan ka khatra tha’ (see Ex. 140). Ishuri 
stated : 'Main ne koi halwa nahin kiya aur na 
ag lagai na ma\'pit ki balki pandra bis admiyem 
ko lekar Jai Dayal ko chhura laya’ (see 
Ex. 141). Newaz said: ‘Main no balwa kiya tha. 
Ag nahin lagai thi. Aur jab Jai Dayal ke 
chhui'ane men deri hui to Kurmiyon se marpit 
kiya—dODOon taraf se marpit hui’ (see Ex. 140). 
Pohkar stated: ‘Na balwa kiya na ag lagai. Jai 
Dayal ko chhurane men mai*pit hui—donoon 
party men marpit hui’ (Ex. 146). Autav stated : 
'Main ne balwa kiya magar ag nahin lagai. Jai 
Dayal ko chhura laya tha’ (Ex. 148). Palau 
stated: ‘Main ne balwa kiya magar ag nahin 
lagai aur Jai Dayal ko chhura laya jismen mai- 
pit hui’ (EX. 149). Gajadhar said: 'Main no 
kuebh nahin kiya sewaj iske ki Jai Dayal ko 
juarpit kar chhura liya’ (Ex. 150). Mullu said ; 
‘Main sirf Jai Dayal ko chhura laya our kuehh 
nahin kiya. Darai nahin hui thi’ (Ex. 156). 
Bupan said: 'Main ne suna balwa hu.a—main 
ne ag nahin lagai—main ne koi marpit nahin ki. 
Jai Dayal ko beghair marpit kiya huwe chhura 
bya. Main ne kisi ko nahin mara' (Ex. I7i). 
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[13] It will be seen tliat everyone of the ap- fire because this would not only have effectively 
liclliints denied the charge of ai-son. The state- prevented hia escape but endangered his life la 
iiionts arc, therefore, no evidence and cannot this case the offence of arson is, therefore sot 
justify tho conviction of the apjellants under brought home to any of the accused, 
this charge unless it is proved that there was a [15] With regard to the offence under 8. IIT 

common object of committing arson. There is it cannot be doubted that Jai Dayal was rescued 

no ovidonco to piove any such common object, and that one person at least Jagan (P. w.l) 
It was the case of the prosecution that the whole received some ir uries during the course of ffia 
thing was planned to rescue Jai Dayal. In such transaction. Thus the statements of the accoaed 
an eventuality, it might bo snpjKised that a riot in the Court of the Committing Magistrate an 
might have en.'uiod but arson was not a neces- substantially true and there is no reason to reject 
sary element. Indeed in the situation in which them as untrue. Moreover, even if Jai Dayil 
Jai Dayal was—at the Kolhaura in the centre was held in wrongful confinement by the Kunnii 
of the village—the setting tire to houses in the the attackers were not justified in taking the 
immediate vicinity of the Kolhaura was a dan- law into their own hands. It was not a case in 
gerous thing so far as Jai Dayal was concerned, which persons were trying to capture anotli« 
Woreover, the only evidence of any such common man and bis companion used violence in 
object was the alleged shouting out by Kunwar defence of his person. Here the capture had 
l5ri Prakash tSingh that the men should set fire already been effected sometime previously and 
to wie ^iilagc.•^. Ihis story has been totally dis- no right of private defence of the person arose, 
believed by the Sessions Judge. Consequently particularly when we find that the police station 
there is no evidence at all that any of the ap- was only a short distance off and police Wp 
l^llaiits had any knowledge even that areon could easily be obtained indeed the police did 
would bo committed : much loss can it be said reach the place very shortly after the incident 
that they came with an intention to commit took place. 

arson. It must also be remembered that the [16] The statements of the appellants read 
iasi appellants are said by the prosecution to with the whole evidence in the case show that 

la^ joined the crowd at the village itself. They they were members of the unlawful asssmHy 

at least could, therefore, be no parties to any whose object was to rescue Jai Dayal, if need be 

common intention to commit arson foiined at by force, and that one or more members of that 

some plwe prior to the arrival at the village. assembly did use force and caused iujoriae m 

[14] uhen the evidence as to the participa- the prosecution of “the common ob/srt. 

lou of the individual accused in acts of arson have, therefore, rightly been convicted of an 

IS considered, it is found that none of the wit- offence under S. 147, Penal Code. Even, how- 
nesses whom the Se^ions Judge has believed ever, if it was conceded that as a matter o! fact 

names oumarondra Singh either as one of those no force was used in the prosecution the 

w '10 set fire or as one who ordered the setting common object, the appellants, though they 
01 nro to houses. Some of the prosecution wit- would in that case not be guilty of rioting 
nesses have stated that they saw some of the nevertheless be guilty under S. 147, Penal 
rasi apjiellants w'ho i-eside in this village setting since they were at least members of an unlawnu 
fare to houses. This evidence is uot corroboi-ated assembly, and they would be liable to reoci^® • 
and on the principles which the Sessions Judge sentence of six months’ imprisonment, 
lias rightly laid down for the appreciation of the [ 17 ] Thus the appellants are not guUty of the 
evidence m this particular case, it cannot be offence under S. 436, Penal Code, even if»i® 
accepted to bring home the guilt of arson to any read with S. 149, Penal Code and the 3®“*^ 

of the Moused. Moreover, the evidence is wholly passed on them in respect of the offence und® 

incredible in this matter. A look at the accurate that section must be set aside. They ar®' 

Site plan produced by defence Ex. P, shows that ever, guilty under S. 147 and S. 323/149, 

the houses which were set on fire were in the Code and their conviction under those fisew*" 

immediate vicinity of the houses of the Pasi must be upheld. The sentences passed upon 
appellants. It cannot be believed that these ap- under that section are, however, too severs-1 
pellants would jeopardise their own houses by not even alleged that the accused had 
their own acts, Further it is said that the houses of their own for the attack : the whole 
were set on fire when the attack began, i. e., was aUeged to have been manoeuvred by 
before Jai Dayal was set free. Exhibit p shows Taluqdsr of Tikra yet he and members of W 
that the houses on all the four sides of the staff have been acquitted, prwumably . 
Kolhaura in which Jai Dayal was confined were ground that they had no hand in the affe»* 
burnt. It is hardly likely that the attackers Then it has been held that there is no 
would have surrounded Jai Dayal by a wall of _ to show that Jai Dayal was in lawful costow* 
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'His confinement must, therefore, he held to be 
illegal and his companions, apprehensive of seri¬ 
ous consequences if he was allowed to remain in 
the custody of his enemies for any length of 
time, took the law into their own hands and went 
and rescued him, they have undoubtedly com- 
mitted an offence and must be punished; but the 
punishment will not be so severe as it would be 
in other circumstances. Moreover, the Sessions 
Judge finds that the number of pemons parti¬ 
cipating in the attack has been very grossly 
■exaggerated and the injuries that are said to 
■have been caused are very minor ones on one 
person only. Moreover all the more serious 
element—the use of bows and arrows and brick- 
bats and the presence of guns in the hands of 
some of the rioters—have been held by the 
Sessions Judge not to have existed. It is no 
doubt true that some houses were burnt during 
the course of the attack but I have already held 
that the accused were not responsible for them 
nor was this done in pursuance of any common 
■object of the assembly. Indeed,it is quite possible 
as alleged by the defence, that the fire was the 
result of the confusion caused by the attack and 
was due to the wind blowing the flames or some 
sparks from the Kolhaura to some thatches and 
setting them alight. It is significant that it is 
only bouses in the immediate vicinity of the 
Kolhaura and on all sides of it that have been 
burnt. In these circumstances, a sentence of fine 
only might well have been considered justified. 
I am, however, informed that all tlie appellants 
have been in jail from the date of the judgment 
of the Sessions Judge, i. e., for over three and a 
half months. This punishment is quite suflBcient. 

[18] The result, therefore, is that the appeal 
•is partly allowed and the conviction of, and 
sentences passed on, all the appellants under 
8. 486 / 149 , Penal Code, are set aside and the 
a)nviction of all the appellants under 63.823/149 
and 147 , Penal Code is upheld but the sentences 
are reduced to the period of imprisonment al- 
ready undergone. 

N.s.d. Order accordingly. 


A. I. R. (38) 19« Ondh 103 [C. 35.] 

Kidwai J. 

Chunni Lal — Accused — Applicant v. 
Emperor. 

Criminal Misc. Applo. No. 54 ol 1947, Daided on 
12-5*1047, from order of Addl. Seesious Judge, Dock- 
now. 

Criminal P. C. (1898), 8.5M — Murder case — 
I'rantfer of —■ Mere feeling of apprehension, not 
justified by action of Court, it not sufficient. 

The position of a person being tried of a serious 
ofience is such as to create impressions in bis mind 
-wbiob might not siist in tbe mind of a normal person 
h\ii hi order to justify a transfer the Court must be 


satisfied that there is reasonable ground for apprehen* 
sion in the mind of the accused. A meie feeling, which 
is not justified by the action of tho Court trying tbe 
case, cannot be sufficient. Tho Court has powers to see 
that proper evidence is before it which will enable it to 
do justice. It should not be tho object of a Court necas* 
sarily to secure conviction and to fill up tlio gaps in the 
evidence of the prosc;ution. At tho s-amo time, it can¬ 
not be the business of tho Court to bring abouta failure 
of justice by not exercising its powers in clearing up 
what is not evident from tbe record merely from a fear 
that an accused persou might possibily take it ns an 
indication of the working of the Court's mind against 
him. [Para 3] 

In this case it was found that al) tbe facts taken to¬ 
gether did not lead to the conclusion that tbe Court 
was acting with any prejudice against accused or 
that it was doing anything but its duly in ascertaining 
the truth. 3] 

Annotation 1 ('46-Coni.) Criminal 1*. C ■ S. 526, 
N. 5. 

2Vanr Ahmad — for Applicant. 

Badruzzaman for Asst. Government Advoaale — 

for tbe Crown. 

Order. _This is an application for transfer 

of a case pending against the applicant in tbe 
Oourt of the Additional Sessions Judge, Luck¬ 
now. The accused stands chained tvith an offence 
under S. 302, Penal Code, on the allegation that 
lie had killed his brother's wife, Mt. Munni. The 
first information report was made by the ac¬ 
cused himself and the case taken up by him in 
defence was one of grave and sudden provoca¬ 
tion which induced him to kill his brothers wife. 
During tbe course of the trial,a police constable, 
Muhammad Quddus.was examined by the Court 
as p. \v. 3. The application states that this wit¬ 
ness was examined on the motion of the Court 
itself while the learned Judge in his explanation 
states that he was e.xamined at tlie request of 
the prosecution, Tbe witness’s statement is of 
formal nature and it is only concerned with the 
arrest of the accused and tho recovery of tbe 
articles of attack. Then it is suggested in another 
paragraph of the application that certain ques¬ 
tions were put to witnesses by the Court. In 
para. 4 of the application, tbe questions are given 
and their answers. This is not how the record 
stands. By looking at the questions it would ap¬ 
pear as if they were all leading questions and 
the only answer that the witness had to give 
was ‘yes.’ All the questions, it may be noted, 
are of a formal nature. The Court in its expla¬ 
nation says that it did not put these questions 
but that they were put by the prosecution. 
Again it is said that the first information report 
being of a confessional character was not adrais- 
eible in evidence and the Government pleader 
pointed out that it was not admissible hut that 
tbe Court, nevertheless, wanted to have portions 
of it admitted as being admissions. In reply the 
learned Additional Sessions Judge says that ha 
alive to the fact that so much of tbe first 
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informalioii roport a;? ivas of a confessional 
nature could not le acliniitcd but that he thought 
that certain portions of it which were of a non- 
incriminating nature should bo admiitecl; but 
eventually hO portion of the first information 
report was adniittecl. It isdifhciilt to understand 
what the ap])Iicant means wlien lie says that the 
learned Judgo was anxious to get some of the 
portions of the first information rejxjrt proved 
ns admissions. It i.s only the admi&sions that are 
not admissible, and there appears to be some 
misapprehension in the mind of the applicant in 
this matter. In fact, the applicant’s case is the 
same now, to a large extent, as it was in the 
hmt information report, namely, that he was 
moved by grave and sudden provocation. It is, 
therefore, extremely probable that the motive of 
the learned Additional Sessions Judge was that 
which he gives in his explanation and that, far 
from seeking to prove a fact against the accused, 
the Court souglit to prove something in his 
favour. 

[ 2 ] In para. V of tlie application, it is said that 
the Court put a largo number of questions to 
llotilal, husband of the deceased, after his cross, 
examination -n-as over. In his cross-examination 
Motilal had stated that he Iiad heard of the bad 
character of liis wife and had made some state¬ 
ment as to the circumstances of her having b®n 
killed. In rejily to court questions lie adhered 
to much what ho had said, but in rqJy to some 
other questions he has made statements which 
might be detrimental to the defence. Even, how¬ 
ever, if they are detrimental, it cannot be pre- 
sumed that the Court would know what reply 
the witness iTOuld give, and the Court was fully 
justified in putting questions to the witness 
undoi’ S. 165, Evidence Act, to ascertain whether 
statements made bj' him during the course of 
his examination and eross-oxaraination were of 
such a nature as to be admissible in evidence.' 

f3] It is argued on the basis of these facts 
that the general effect of them all taken together 
on the mind of a person being tried for an 
offence of murder would be to make it appear 
as if the Court was prejudiced against hun and 
that tlio result of the putting of many questions 
by the Court might induce a belief in his mind 
that the Court was determined to convict liiin. It 
is obvious that the position of a person being 
tried of a serious offence is such as to create 
impressions in his mind which might not exist 
in the mind of a normal person but in order to 
justsfy a transfer, the Conrt must be satisfied 
that there is reasonable ground for apprehension 
in tlio mind of the accused. A mere feeling, 
which is not justified by the action of the Court 
trying the case, cannot be sufficient. The Cburt 
has iiowors to see that proper evidence is before 


it which will enable it to do justice. It sliotilffl 
not be the object of a Court necessarily to aS 
conviction and to fill up the gape in the eTi- 
donee of the prosecution. At the same time, ii 
cannot be the business of the Court to bring 
about a failure of justice by not exercising ib 
powers in clearing up what is not evident fain 
the record merely from a fear that an acensed 
pei-son might possibly take it as an indication of 
the working of the Court’s mind against him, 
In the present case all the facts taken toge&er 
do not lead to the conclusion that the Court is 
acting with any prejndice against the a^oadtt 
tliat it was doing anything but its duty in asw- 
taining the tinth. 


[4] Sufficient grounds are, therefore, not made 
out for the transfer, and I reject this applia- 
tion. 

K.S.D. Application rejected. 


A. I. R. (35) 1948 Oudh 104 [G. N. 3S.] 

Kidwai j. 

Nanhey Mai Naroitatri Dass — Accused— 
Applicant v. Emperor. 

Criminal Revu. No. 37 of 1947, Decided on 
Against order of Sessions Judge, Lucknow, 

(a) U. P. Municipalities Act (2 [II] of 19Ifi)i S. 12^ 
(viil)—Terminal tax schedule — ExemptioD ffon 

terminal tax — “Salt”_“Denatured salt w 

exempted. 

When salt is treated in such s ^7 “ 
unusable as salt it cannot be said that H still 
salt. It cannot be that if there is OTenalitu6.|BK 
mixture of salt the commodity prepared froui »suu 
remains salt and is exempt from taisliou. ***“ 
denatured salt is not exempt from the termini W . 
salt. [?%Ti6] 

fb) U. P. Municipalities Act (2 [II] of 191®). 
-.‘Intention’, if essential lor offence. 

For an offence under S. 165, intention to 

doty is not essential. Where it is shown that a 

did introduce within municipal limits 
payment of terminal tax without paying {Oif. 

gailty of an offence under S. 156 j 5 S A. I- a 
O udh 13, Dblmy. [PaiasC*'! 

Case referred 

1. (’45) 1945 0. W. N. 255 1 33 A. I. B. 1946 Oodh «• 
20 Luck. 662 : 221 I. C. 221 : A7 Ct.L.J* ***’■ 
Krishna Kumar v. Emperor.' 

K. P. Misra for Applicask, 

Asst. Giyvefnvient Advocate — fox the Crown» 

Otder. — The applicant is a firin 
lies on business as s^t merchants in the Ow 
Lucknow. The firm also deals in the 
known as denatured salt, which is used to c® 
nection with the industry of tanning . 
is composed of the following materials m 
proportions mentioned. One luanUd of cosi^ 
salt, 1 lb. of commercial naphthaleneA j|l 
of patent blue, methylene blue or 
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green: vide, Ex. 11. For sometime past a contro- 
versy has been going on between tbe Lucknow' 
Municipal Board and various salt merchants 
tyith regard to the question whether denatured 
salt, when it is imported within municipal limits, 
ia liable to terminal tax or w’hether it comes 
within the category of salt and is, as such exempt 
from the tax. Tw’o firms of salt merchants, 
Messrs. Maula Bakhsh Qadir Bakhsh and Rama- 
dhin Mathura Prasad took the matter up to the 
Government and on 7-8-1945, the officers of tbe 
Central Salt and Excise Department wrote to 
the Municipal Board stating 

“denatured s&H is actuftllj salt that has tsen rendered 
nndt by GoTernment foe human consumption by mix* 
ing certain ingredients in very small proportion and, 
therefore, it should remain exempted from terminal tax 
like tbe ordinary salt:’' x\de Ex. 9. 

The Municipal Board did not accept this recom¬ 
mendation of the Collector of Central Excise, 
who thereupon moved the Provincial Govern¬ 
ment for its intervention in the matter. The 
file relating to this could not be produced duriitg 
tbe trial of the case but it was summoned in tliis 
Court by the Hon'ble Chief Judge and is before 
me. Asa result of the reference to the Provincuol 
Government, tins Board was informed that "dena¬ 
tured salt is ‘ salt ’ for all purposes of taxation 
as it is just ordinary salt containing a slight 
mixture of other substances which make it unfit 
for human consumption.” The Government order 
alw pointed out that salt was exempt from taxa¬ 
tion under the terminal tax schedoie and that it 
was a central subject in respect of which the 
Municipal authority could not legislate. The 
Municipal Board did not accept this recommen¬ 
dation of the Provincial Government to treat 
denatured salt in the same way as common salt 
and asked for permission to test the matter in 
the Courts of law to determine, whelkr this 
article was exempt from taxation or not. In the 
meanwhile on 27-6-1945, the applicants had 
brought into the limits of tbe city of Lucknow 
891 maunds and 16 seers of denatured aalfc. The 
matter was reported by tbe Superintendent of 
terminal tax to the highter authorities of the 
municipality and the prosecution of the appli¬ 
cants was ordered. 

[2] The case was tried by Chaudhri Irfan 
Husain, Special Magistrate, First Class, Lucknow, 
who held that denatured salt w'as not salt within 
the meaning of that word contained in the 
schedule attached to Government Notification 
NO. 1196/xi, D. I.-81, dated 24-4-1930, in the list 
of goods exempted from payment of terminal 
tax. He accordingly held it to be liable to tax 
under the head "Wsinfectants” which is item 6C 
o! the Terminal Tax Schedule. He thus came to 
the conclusion that the offence had been com¬ 


mitted by the applicant and he inipo?ed a sen¬ 
tence of Rs. 1000 fine, tbe maximum sentence in 
such a case being ten times tbe extent of tbe tax 
evaded, which, in tbe present case was Rs. 220. 

[S] The applicants appealed to tbe Sessions 
Judge who upheld the conviction bub reduced the 
fine to ss. 400 only. The applicants have now 
applied to this Coui-t in revision and tbeir 
learned counsel has contended that denatureri 
salt remained salt for all purposes and is, there¬ 
fore, exempt from treminal tax. 

[ 4 ] In the course of arguments I was referred 
to Exs. A to I to show that common salt, dona- 
tured salt and bittern salt are all salts manufac- 
tured by the Central Government and are 
treated in the same manner. Oral evidence Iul- 
also been produced by the applicants to indicate 
that all these three kinds of salt are dealt witlini 
the same account by the Central Government 
and that the licences etc., required for common 
salt are also required for dealing witli denatured 
salt. I am, however, not concerned with tin* 
manner in which tlie Central or Provincial 
Governurent deal with the denatured salt or 
whether it is salt wiilun tlio description of that 
commodity given in the Central Excise and Salt 
Act (NO. 1 of 1944 ): I am ouly called upon tc 
determine what is meant by "salt” in the list or 
exempted articles attached to the Terminal Tax 
Scbedido. 1 may note at once tliat no question 
arises of the levy infringing the provisions of the 
Government of Indbi Act. The terminal tax wa^ 
imposed in the yeai- 19:W and if denatured salt wa-^ 
taxable under it the effect of the Government of 
India Act was not to exempt it from taxation. 
The Municijial Boaid lias done nothing fresli 
after the enforcement of that Act which mighi 
make this comraodiiy liable to taxation. Then.- 
is, therefore, no infringement of the provisions 
of the Governjnent of India Act. 

(5l I come then to a consideration of the 
question whether denatured salt can be .said to 
be "salt” for the puiq)0!5e3 of the Terminal Tux 
Schedule. I Ijave not been referred by eitlier 
party to any decdsion on this question and tbe 
first question which arises is to consider what 
are the ingredients nccessoi'y to take a prepara, 
tion of salt out of tiie description of "salt.” It 
cannot be that if there is oven a little inter- 
mixture of salt the commodity prepared from it 
still remains salt and i.s exempt from taxation. 
How then are we to detexmine when salt ceases 
to be salt? The lowei' Courts have examinetl 
this position very thoroughly and Uie leanieil 
Sessions Judge has referred to the Oxford Con¬ 
cise Dictionary which gives the meaning of “to 
denature” as h^g"tocban^ nature or essential 
quahties.” He has, tlicrefore, lield that the very 
name "denatured salt’’ indicates that it is a pro- 
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Il iiration in u'hich ?alt has changed its nature. 
Tins argument cannot bo objected to and when 
.salt is treated in such a way as to render it un- 
lur^ablc as salt it cannot be said that it still 
Remains salt. In this connexion it may be ix)inted 
out that the evidence on tho record establishes 
that the duty chargeable on salt by the Central 
tiovernmont under the provisions of the Central 
J'ixcise and Salt Act ts not charged in respect of 
denatured salt. Thus, for the purposes of taxa- 
tioji, the f’entral Covernment itself does not 
treat denatured salt as salt. The confusion has 
really arisen owing to the name which has been 
given to the article as well as owing to the fact 
that it is manufactured by tho Central Govern- 
[monb as a part of its salt monopoly. I have, 
tlKuefore, come to the conclusion that denatured 
suit is not exempt from the terminal tax as salt 
and that, thei’efore, tlie a])plicants infringed the 
i'l'ovisions of law in introducing it within the 
municipal limits without paying tax in respect 
of it. 

[o] It is also argued that there was no viens- 
Tea and, therefore, tlicre could be no crime. 
The applicants wore under a bona fide mis- 
aijpi'ehension that denatured salt was also exempt 
irom tax. This argument too cannot be accepted 
because in such a case liie intention to evade 
the duty is no longer essential. Section 155, U. P. 
'Mnnici])nlities Act, provides as follows: 

"155, .\ pmon intvoduring or attempting to intro¬ 
duce within octroi limits, or abetting the introduction 
within octroi limits, of any goods or animals liable to 
the payment of cclioi for which tho octroi due on 
introduction has neilbev been paid nor tendered, shall 
be punished with a fine which may extend either to ten 
times the value of such octroi or to fifty rupees, which¬ 
ever is greater and which shall not be less than twice 
the value of such octroi.” 

[7] In the present case, it is shown that the 
applicant firm did introduce within the raunici. 
pal limits goods liable to payment of teiminal 
tax without paying that tax. They are, therefore, 
guilty of the offence with which they were 
cliarged. 

[8] The learned counsel for tho applicants 
relied upon 1945 0. w. N. 255^ for the proposi- 
tion that if a person has no intention to defraud 
he should not be held guilty of the offence. The 
facts of that case were entirely different. In that 
case the pei-son accused had brought cloth within 
the municipal limits and he had taken that cloth 
to the octroi jiost for being assessed to duty. It 
was found that the amonut of duty exceeded 
the sum which the clerk at the octroi post could 
levy. According to the lailes, therefore, a memo¬ 
randum was prepared and he was directed to 
])resent himself at the head office for payment of 
duty. He did not present himself on the same 
<lay and his prosecution was ordered on the next 
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day under S. 155, U. P. Municipalities Act. It 
appeared that the accused had in fact appeared 
before thp junior Vice-Chairman either on tbo 
next day or within a day or two and asked Mm 
to get the duty assessed and levied and had 
complained to him that the people at the bead, 
quarters office bad refused to' take the memoran¬ 
dum and were harassing him. In those cirenm. 
stances it was held that there was no attempt at 
evasion of duty; indeed it was shown that tiie 
person introducing the cloth within the moni. 
cipal limits had done his best to pay the duty. 
It was in these circumstances that the accosed 
was acquitted. In the present case there is no 
evidence to show that, at the time of introdne- 
ing the goods within the municipal limits tiie 
applicant finn ever offered to pay the duty. It 
is, no doubt, true that when they bad been 
detected and a report had been made they did 
at one stage offer to pay up the duty but subse¬ 
quently decided to put the matter to the test of 
a decision by the Courts of law. It can, there¬ 
fore, not be held that the applicants are not 
guilty of the offence with which they are 
charged. 

[9] It was also contended that, in,any case, 
the infringement is a mere technical infringe* 
ment of the law since the matter had not been 
clarified up till then and finally the applicante 
refused to pay the duty merely with a view to 
get at a final decision on the point fro® 
Courts. This is perfectly true and it ie beauso 
of this consideration that the learned Sessioia 
Judge has reduced the fine to Bs.iW 
Under S. 165, U. P. Municipalities 
should not be less than double the value of ^ 
terminal tax. In the present case the fin0 
bare been Rs. 440. The learned Sessions JwiS* 
has reduced it to Rs. 400. There can, 
be no further reduction. At the same timo 
is no application before me for ®®bancein^ 
the sentence. The result is that the 
and sentence are maintained and this appliw 
in revision is dismissed. 

R.G.D, Bevision disrniis^- 


A. I. R. (3S) 1948 Ondh 106 [0. N. 3!j 

Madelet J. 

Ba^ti Manorath Tewari and 
dants — Appellants v. Mohammad 2aj0^ 
Plaintiff — Bes^pondent, ^ 

Second Rent Appeal No. 69 of 1942, 

January 1947, from order of Civil Judge, 

D/- 24-10-1942. 

U. P. Tenancy Act (17 [XVIII of W39K j 
Cosharer lambardar transferring nia)Of 
property — Right of, to sue for under-p™P" 
rent. 


Raj Bahadur Singh v. Ram Dasi 
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The mere fact that a cosharer lambardnr tiaQsferred 
to his 60 D a major part of the property rvbile retaining 
certain specific plots for himself ^vill not alter his joint 
and several liability for tho payment of revenue. He 
^oes not cease to be lambardar merely because of such 
transfer and under S. 245 be is entitled in tho absence 
of any contract or usage to the contrary to collect rents 
and other dues from under-proprietors; 1936 B. D. 4o5 
(B.B.), Disting.-, 7 A.I.H. 1930 All. 162 and 14 A. I. K. 
1927 All. 641, Bel, on. [Paras 4 and oj 

Cases referred:— 

1. (’36) 1936 B. D. 455 (B.R.}, Bakht Bahadur v. 
Baldeo. 

2. {’20) 19 A. L. J. 121: 7 A. I. R, 1020 All. 162 : 42 
All. 311: 55 I. C. 74, Murli Dbar v. Babu Ram. 

3. ('27) 11 R. D. 336 :14 A. I. R. 1927 All. 641 : 103 
I. C. 805, Bhorc v. Habibur Babniah Khan. 

R. K. Agnihotri — for Appellants. 

Ghulam Imam — for Respondent. 

Jad^ment. — This is a defendants' second 
«.ppeal in a suit for arrears of rent brought by 
the lambardar of an undivided mahal. The 
facts briefly are that there were two cosharers 
in the mahal, the plaintiff lambardar and his 
brother-in-law. The plaintiff lambardar made a 
.gift of his property in favour of his son, exempt¬ 
ing certain plots of which he remains tho proprie¬ 
tor. He was lambardar before this transaction 
and was not I’emoved from this' position there¬ 
after. He has sued the present defendants-appel- 
lants, who are under-proprietors of the mahal, 
in his capacity as lambardar, for under-proprie- 
tary rent. 

[2l The appellants mainly rely, upon a num- 
her of rulings, the citation of one of which will be 
sufficient to show the trend of them all. We may 
take 1936 R. D. 455^ as an example. "A lambar¬ 
dar has no right to collect rents or to settle 
land in A patti, in which admittedly he has no 
interest." This decision like the other decisions 
cited by the appellants’ learned counsel is not 
on all fours with the present case. There is no 
question of the respondent being lambardar in 
part of this mahal and not lambardar in another 
imrt of this mahal. He is either lambardar of 
the whole mahal or he is not lambardar at all. 
The mahal is not divided into pattis. Realising 
this position, the appellants' learned counsel has 
argued that the respondent is not lambardar at 
all, and that upon his transferring all his pro- 
l^erty excepting cei-tain specific plots in favour 
of his son, bis position of lambardar automati¬ 
cally came to an end. As respondent's learned 
counsel points out, however, there is no provi- 
Sion for bis laml^rdari coming to an end in 
this way. The appointment to be a lambardar 
is made by Government and entails certain res¬ 
ponsibilities as well as certain rights and powers. 
It could not be contended that the lambardar 
would get rid of all bis responsibilities merely 
by making a transfer of this nature. 

[8] It may also be noted that the fact that 


the plaintiff was lambardar of the malial was 
admitted before tho lower appellate Court. Conn- 
sel, however, attempted to argue hero that it is 
not proved that tho plaintiff is even a plot pro- 
prietor in this mahal. This is a question of fact 
which was not argued beforo the lower appellate 
Court. Moreover, the evidence on the file clearly 
shows that the plaintiff is a plot proprietor in 
this mahal. 

[4l The question whether a plot proprietor 
can be said to be a cosharer in a mahal is one 
which has led to certain clifference.s of opinion. 
In 18 A. L, J. 121" it was held by a Bench of the 
Hon’ble High Court at Allahabad : 

“The word 'coshaiov' in y. 159, Agra Tenancy Act, 
means a person bolding proprietary rights in the 
lualial, who is jointly and severally liable for land 
revenue with other proprietors in the mahal and whoso 
revenue is payable through the lambardar under tbs 
provUious of S. 144, Land Revenue Act (3) [III] of 
1901)." 

The mere fact that the plaintiff transferred to 
his son a major part of the proixjrty while 
retaining certain specific plots for himself will 
not alter his joint and several liability for the 
payment of revenue. In ll R. D. 336^ a single 
Judge of the same Court hold that plot proprie¬ 
tors, i. e., those holding specific plots which are 
assessed to revenue are included in the term 
“cosharers" as used in s. 159 and the following 
sections of the Tenancy Act of 1901. 

[ 5 ] It does not api)ear therefore that there is 
any illegality in the plaintiff remaining lambar- 
dar after the transfer to his son, since he cer- 
tainly has proprietary interest in this undivided 
mahal. Under S. 245, U. P. Tenancy Act, ho is 
entitled, in tho absence of any contract or usage 
to the contrary, to collect rents and other dues. 
It follows that this case is rightly decided and 
I dismiss this apjxjal with costs. 

E.G.D. Appeal dimissed. 


A. I. R. (39) 1948 Oudh 107 [C. N. 38.] 

Misra and Kidwai JJ. 

Raj Bahadur Singh — Platnliff — Appel¬ 
lant V. Mt. Ram Dasi and others •— Defen. 
dants r— Respondents. 

MIbc. Appeal No. 52 of 1945, Decided on 8lh Novem¬ 
ber 1946, against order of Dist. Judge, Rae Bareli, D/- 
31st May 1945. 

Civil P. C. (1908), 0. 41, R. 23 (Oudh amend¬ 
ment) — Plea in answer to defence of limitation 
invoked by plaintiff not decided by trial Court 
Remand by appellate Court—Appeal. 

In A suit for pre-emption one of the issues related 
to limitation. There were two pleas underlying it. Only 
one of these pleas was considered and decided by the 
trial Court and the other plea regarding the aid of 
S. 14, Limitation Act, invoked by the plaintifi and con¬ 
tested by the defendant was not decid^. The appellate 
Court thought that this plea ought to have been de¬ 
cided and therefore it set aside the decree of the trial 
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Court and sent liack the file to llic iiial Court for trial 
dc n(>vo \viiii lilt divcoiiHi that the plea re-j-tirdini^ 
S. 14, Liniitatio)! Act, should he dcfidcd : 

Held that (he remand ovdor fell under 0. 41, R. 23 
nnd 'ta<! appc-ulaijic notwitbslaiidin" the fact thattb<‘ 
trial Coinl purpoued to decide all the issues. iPara 3, 

Casr icfvnxd 

1, ('44) 19 Luck. 411: 31 A. 1. 1\. 1944 Oudh 117: 211 
I. C. 396, Muhal'ir Siindi v. Pitainhar DaS. 

A’. P. -1/iM rt — for Appclliuit. 

Siraj Husain — fer Respondeots. 

Judgment. — Tliis appeal is clifecled against 
an order of remand. The suit out of tvhich it 
arises was for pre-emiAion. It Avas decreed by 
tlie learned Civil Judge, Bae Bareli, on payment 
of Rs. 2COO. One of the issues related to limitation. 
There Avero two j'leas underlying it. Only one of 
thwo I'lcas was considered and decided. Tlie 
learned District Judge in appeal thought that the 
other i>lea oi limitation which related totheappli- 
cability of .S. ii. Limitation Act should have been 
also decided. Ik' accordingly set aside tlie decree 
of the trial Coiu t and sent back the file to the 
kaniod Civil Judge for trial dc voro with Cie 
direction that the question regarding the a\’ail* 
ability of tlie benefit of S. li to the plaintiff 
should bo decided after giving further oppor¬ 
tunity to the parties to produce such evIdeuicB 
as they deem fit, The pre-emptor haj; appealed. ’ 

[ 2 ] The first question which arises for con* 
sidci-ation is whellier the order of remand was 
One under 0.41, it. 2.3 so as to )« appealable 
under o. 4-3, R. ul (u). Buie 23 of o. 41 as 
amended in Oudh is as follows: 

‘■Wbei'B an appllate Coutl has reversed a decree and 
all 'juGsUoiis arising in tbc case have uot been decided, 
jl may, if it Ibinljs Ct, by order leinaud the case, ami 
may furl her direct what issue or issues shall be tried in 
the case so rcniajidcd, and shall send a copy of its judg* 
jnent and order to the Court from whose decree the 
appeal is preferred, with directions to re admit the suit 
under its original nornba’ in the register of civil suits, 
and proceed to delCTmino the suit; and the evidence 
(if any) recorded during the oiigiaftl trial shall, subject 
to all just exceptions, be evidence during the trial after 
i-cniand.” 

[3] In 19 Luck. 411,* a Division Dench of tliin 
Court obscirvecl: 

■‘Rule 23 in onv opinion must be lield to refer to 
tjiiestions which were nused by the parties on their 
pleadings in the trial Court and not to questions which 
may be raised subsequently at the stage of the appeal 
from any cause whatsoever. It is a uratter of daily 
occurrence that parties sometimee raise fresh picas fu 
the appellate Court althongh no such pleas were raised 
in the trial Court. These pleas are sometimes allowed 
to be raised and the trial Court is directed to determine 
these pleas. It cannot bo said however that these pleas 
w hii h tire entei-tainednt the appellate stage for the first 
time Avere pjeas arising in the cose and had not been 
decided.” 

In the case before us, the pUintiff in liis plead¬ 
ings invoked the aid of S. 14, and the defendants 
contested bis right to avail himself of it. It 
must, thcrefoi'B, bs held that the question thus 


raised not having been decided by the learned 
Civil Judge the remand order fell under o. 4 i, 
R. 23, Civil r. C., and is appealable notwith. 
standing the fact that the trial Court purported 
to decide all the issues. 

bi] On the merite, however, the apperi must 
fail. Section 14 (l) prescribes that: 

“in computing the period of limitation prescribed for 
any suit, the time during which the plaintiS has been 
prosecutiug with due diligence another civil prooeedlag, 
whether in a Court of first instance or in a Coortof 
appeal, against the defendant, shall be excluded, where 
the proceeding is founded upon the same causeofactioa 
and is prosecuted in good faith in a Court which, from 
defect of jirrisdiction, or other cause of a like nature, b 
unable to entertain it.” 

We may mention that the plaint waa in the first 
instance filed in the Court of the Mnusif, Dabnao 
on the last day of limitation on a court-fee of 
Rs. 24 only. There was admittedly a deficiency 
of RS. 123-8.0 and this was not made good till 
9th August 1943. The valuation for purposes of 
jurisdiction was said to he Es.l 222 - 8 -Ocaily. Dio 
plaintiff asserted that the price enters in the 
deed AA'as fictitious and that the proportionate 
market value of a portion o! the property »!d 
was not more than the sum mentioned above- 
During the conrse of the trial the learned Munm 
discovered that the valuation of the 
which pre-emption was desired was ahoTe ^ 
pecuniary jurisdiction. He, therafoiSi wtnmed 
the ])laint on IQth Januaiy pres^tiro 
to the p’opev Court. On the sane ^7“®® ‘ 
was filed in the (Jourt of the Civil 
Bareli. By that time obviously the 
prescribed for instituting a suit 
had expired, and Ainless the P^^*o**h Hie 
lish that the proceedings in the 
learned Munsff were prosEcnted with o 
gence and in good faith he could 
exclusion of time under s. 14, ^ the^ 
liable to be dismissed. The 
depended upon the evidence which 
might bring before the Court. Some dei 
also discovered in the plaint, and its . . 
was necessary. The lower Court, in onr pju ' 
was justified in passing the cfrder of 
The appeal has no substance. It fans 
accordingly dismissed with costs. ^ 

D.s. Appeal dtm^‘ 


A. I. B. (3S) 19i8 Oudh 108 [C. 2f. 

Misra J. , 

Ml Ganga Dei — AppellaV^t v. jag 

'id others — Respondents, ^ov.s-iWJ- 

Second Appeal No. 9 oi 1943, fl.ll*l9^ 

5m order of Addl. Civil Judge, Gonda, 

Hiodu Law— Maintenance— V^dowed -, 

►law—Joint family not possessed of 
jrty — Obligation of father-in-IaW «» ofovS* 
r son’s sons inheriting his proper 7 w v 
aitjienance including residence. 
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When a joint Hindu family consists ol ftither and 
sons xvho possess no ancestral property the father is 
under a moral obligation to maintain the widow of one 
of the predeceased eons. After tho death of the father 
the widowed daughter-in-law is legally entitled to 
maintenance against his property which cornea into 
the possession of his sons or sons’ sons either by inheri¬ 
tance or by survivorship : 16 A. I. R. 1929 Oudh 251 
(FB.) and 21 A.I.R. 1934 P. 0.29, Bel m. [Paras 4, 5] 

The right of residence is ono of the rights included 
in the tight of maintenance tho others being raiment 
and other necessities of life according to tho station in 
life of the widow and her husband. [Para 4] 

Hence where the sons inherit the family dwelling 
house from their father the widow of a predeceased son 
has a right of residence in the house and her tight can- 
oot be legally disregarded and the house cannot be sold 
by the surviving coparcener or coparceners without 
legal necessity. If such sale is made it does notafleetthe 
•widow's tight and the purchaser cannot evict her unless 


another suitable residence is provided for her: C Mad. 
130 and 3 All. 353, Bel on. [Para 4j 

Cases referred 

1. (’29) 4 Lock. 491:10 A. I. R. 1920 Oudh 251:118 

I. C. 419 (F.B.), Jai Hand v. Ml. Purau Pei. 

2. (’34) 611. A. 29 : 21 A. I. R. 1931 P. C. 20: G1 Cal. 
221 :147 I. C. 438 (P.C,), Eajani Kauta Pal v. [^^ajani 
Sundary Dassya. 

3. (’83) 6 Mad, 130. Venkatammal v. AndyappaCbetti. 

4. (’81) 3 All. 353, Talemand Singh v. Eakmina. 

Mahabir Prasad—for Appellant, 

P. N. C/mitdhari—for Respondent No. 1, 

Judgment. — Tho ijlaintiff-apvellanfc Mt. 
Ganga Doi, is the widow of Mohan Lai, a pro- 
deceased son of Kam Adliin. Ham Adhin, as tho 
following pedigree will show, left three sons, 
namely Bisheabar, Ram Lai and Shadi Lai. 


BAM ADHIN 

I 


Ram Autar (Predeceased Bisheshav (Deft. No. 4) Ram Lai 
Ram Adhin)_I 


I 


Shadi Lai Mohan Lai (predeceased 
his father=Mt. Ganga Dei 


Jagannath Shiam Lai Ram Piarey 
(Deft. No. 1) (Deft. No. 2) (Deft. No. 3) 


Gopali Gaoga Prasiid Jamnua Prasad 
(Deft. No. 5) (Deft. No. 6) (Deft, No. 7) 


Bam Adhin and his sons constituted a joint 
Hindu family. There was no joint estate. Tho 
father bad two houses, one neat the thana and 
the other near the tahsil in Utraula. The evidence 
which has been believed by the Court below 
shows that for eome time Earn Adhin, Mohan 
Lai and Mt. Ganga Dei lived in the house near 
the thana. Subsequently. Mohan Lai and Mt. 
Ganga Dei took up their residence in the other 
house, namely the one near the tahsil. There is 
nothing to show whether or not the other mem¬ 
bers of the family also shifted to the tahsil 
bouse. As it is a larger house, it is likely that 
they did. After Bam Adhin's death in 1921 
Bishesbar, Bam Lai and Bhadi Lai inherited 
the aforesaid house. Mt. Ganga Dei, it appears, 
went to her brother’s place for a time. On 
24-9-1935, Bishesbar sold his share in the tahsil 
house to Jagannath, defendant 1 and when Mt. 
Ganga Dei returned she found that Jagannath 
did not permit her to live in it. She had, there¬ 
fore, to enforce her right of residence in her 
old dwelling house through the • aid of the 
police. 

[2] In 1941 J^annath instituted a suit against 
Ht. Ganga Dei for possession under S. 9, Specific 
Belief Act. That suit was still pending when 
on 7-6.1942, Mt. Ganga Dei commenced her 
action out of which the present appeal arises. She 
sought a declaration that ehe bad the right of re¬ 
sidence in the aforesaid house which she character¬ 
ised as joint ancestral family property and that 
the sale deed of 1985 did not adversely affect 
that right. The suit was resisted on a variety of 


grounds. They will be apparent from the issues 
which were as follows : 

" 1 . Is tho house joint ancestval property of Bum 
Adhin and his doceudants ? 

2. Has the plaintiC a right of residence in the house? 

3. Is the suit barred by 0. 23 R. 1, Civil P. C .! 

4. Is the court-fee paid iDsafficieut ? 

5. To wliat relief, if any, is the plaintiS entitled ?” 

The learned Munsif who investigated the tase 
decreed tho suit. He held that the house was 
ancestral in the hands of Kam Adhin’s sons, 
that the plaintiff was entitled to the right she 
claimed in the house in suit, that the suit was 
not barred by o. 23, K. l and that the court-fee 
was sufficient. It may bo mentioned that tho 
main contestant was defendant 1 Jagannath. 
The proceedings against the other defendants 
were ex parte. 

[ 3 ] Jagannath absented himself from the suit 
which he had filed under the Specific Relief Act, 
and it was dismissed for default on 14-10-1942. 
Against the decree of the learned Munsif in the 
present case, he went up in appeal. The learned 
lower Court reversed the Munsif’s decree hold¬ 
ing that the bouse was not ancestral and that 
Mt. Ganga Dei bad no right to reside in it. On 
the question of bar of o. 23, R. 1 and the court- 
fee it upheld the view taken by the trial Court. 
Aggrieved by the decision of the learned Ad¬ 
ditional Civil Judge Mt. Ganga Dei has eome up 
in appeal. During the pendency of it Bisheshwar 
defendant 4 died. No substitution was made in 
( his place, and the appeal abated against his legal 
representatives. The question as to whether the 
entire appeal abated in consequence of that abate- 
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ment was leffc over for decision at the time of 
hearing. It is conceded by the learned counsel 
for tlie resiiondents that the appeal has not abat. 
ed. It is unnecessary, therefore, to refer to that 
matter any more. 

[i] The rule of Hindu law in such cases is 
clear and precise. It is to the effect that when 
a joint Hindu family consists of a father and 
sons who are possessed of no family property tlie 
widow of one of tlie predeceased sons is entitled 
to inaintenance as against the property which on 
jthe death of the father comes into the possession 
and enjoyment of the surviving sons either by 
linheritancoor by survivorsliip: see 4 Luck. 491.^ 
Their Lordships of the Privy Council in G11. a. 
29^ while dealing witli Dayabhag law have laid 
down a similar rule, and there appears to be 
hardly any difference in tliis respect between the 
Mitakshara law and the Dayabhag law. It is 
also clear that the right of residence is one of the 
rights included in the right of maintenance, the 
.others being food raiment and other necessities 
of life according to the station in life of the 
widow and her husband. The right of Mt. Ganga 
Dei to live in her family dwelling house could 
not, I am satisfied, be legally disregaixled either 
by Bisheshar or by the other heira of Ram 
Adbin, and the house could not be sold by the 
surviving coparcener or coparceners without 
necessity. If such a sale is made obviously it 
does not affect the widow s right and the pur. 
chaser cannot evict her, unless another suitable 
residence is provided for her: 'okh 6 Mad. 130^ 
and 3 ALL. 353.'* There is no doubt that the 
purchase of Bisheshar’s share by Jagannath was 
with the full knowledge of Ht. Ganga Dei’s right 
of residence and there is no proof that the sale 
was for legal necessity. 

[5] Apart from this consideration, there is the 
further point that Jagannath as an heir of Ram 
Adhin through his father was bound by the legal 
obligation to maintain Mt. Ganga Dei. The lower 
appellate Court, however, thought that the legal 
aspect of the matter need not be considered. It 
further thought that since Ram Adhin, Mohan 
Lai and Mt. Ganga Dei lived at one time in the 
house near the thana it is that house which 
must be regarded as the family dwelling house. 
It does not seem to have occurred to the learned 
Additional Civil Judge that the subsequent 
change of residence would render the house in 
suit a dwelling house of Mohan Lai and Mt. 
Ganga Dei and that Mt. Ganga Dei would there¬ 
fore have every right to live in it after the 
death of her husband. 

[6] The learned lower Court’s view apparent, 
ly was that where there is no ancestral property 
the Mitokshara father-in-law is under no obliga- 
tion to maintain his daughter-in-law, and the 
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plaintiff would not be entitled to claim any 
maintenance from the defendants. IhereaMji. 
ing behind this conclusion is obscure. That there 
was a moral obligation on Ram Adhin to sns- 
port bis widowed daughter-in-law cannot he 
denied. After bis death the moral obligation 
was transformed into a legal obligation of bis 
sons who inherited Ram Adhin's property. 
They must, therefore, provide residence to Mt. 
Ganga Dei as a part of her maintenance, not¬ 
withstanding the fact that the property is not 
ancestral and the further fact that Jagannath 
has acquired by sale the share of Bisheshar. 

[7] I allow the appeal, set aside the decree of 
the lower appellate Court and restore that of 
the trial Court. The plaintiff is entitled to her 
costs of this Court and of the Courts below. 

G.N. Appeal allowed. 


A. I. E. (35) 1948 Oudh 110 [G.N. 40.] 

Misra and Kaul JJ. 

Mt. Maina’-Plaintiff — Appellant r. Sri 
Bhushan — Defendant — Despondent. 

Appeal No. 3 of 1946, Decided on 5*8'1947, from 
judgment of Ghulam Hasan C. J,, Lucknow, D/* 
10'M946, 

(a) U. P. Regularization ol Remissions Act (14 
fXIV] of 1938), S. 2-Remission to lenaots-Thcka- 
dac whether can claim remission of theka money. 

Where the rent payable by the tenants b) 
zamindar is remitted but no order for remi®®® 
tbeka money payable by a tbekadar to the zamindar»» 
made by the executive authority the thekadar cann ^ 
claim a remission of theka money in smt ^fl*®**??** 
ing of the same, under S. 2 of the Act. ”1 

(b) U. P.' Tenancy Act (17 [XVII] of W»), 

Ss. 123 and 124-rOrder of remission— Nccwsity 

An order of remission or suspension can ^ 

made by the Provincial Government or authority 

powered by it. If no order is passed by the P P*, 
authority it is not open to the Courts to proew ^ 
assumption that such au order ought to gt 
passed and to grant relief of remission. 1^ ■' 

Where the rents payable by the tenants were 
ted by Government but no order for remission 0 
theka money payable by the thekadar to the _ 
was made, the thekadar cannot in a suit for r^ * 
of theka money ask the civil Court to grant gj 

Sri Bam — for Appellant. 

D. N. Roy — for Respondent. 

Judgment —This is ap appeal under * 

Oudh Courts Act, against the decision ofalc^f’^ . 
single Judge of this Court in second Rent App®* 
NO. 3 of 1941. . 

[2l The facts material for the detennins 
of the present appeal are as follows: ^ 

[3] Mt. Maina. appellant, granted a 
in respect of two villages Kbiraba « 

Gonda, to the respondent Sri Bhushan. ^ 
the annual theka money reserved by th® 1® * 
R8. 800, Rs. 514 was to be applied to the pej' 
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ment of the land reveDue and the balance of 
B8.286 was to be paid every year to the lessor 
Mt. Maina. The suit which gave rise to this ap¬ 
peal was brought by Mt. Maina for recovery of 
Bs. 429 arrears of theka money due for the year 
1846F. and for kharif 1347, and Bs. 20-11-0 in¬ 
terest—total Bs. 449-11-0. A number of pleas were 
raised in defence, but in the present appeal we 
are concerned only with one of them. It was alleg- 
ed by the thekadartbat remissions were allowed 
by the Government to tenants in these villages 
on account of floods in 1846F. and also for slump 
in prices in both the years, 1346 and 1347F. He 
contended that he was entitled to similar remis¬ 
sions in the theka money on account of floods 
and slump in prices. The trial Court decreed the 
whole claim of the pukhtadaria without allowing 
any deduction to the thekadar on account of 
remissions made by Government orders for the 
benefit of tenants on account of floods and 
slump in prices. In appeal the learned Civil 
Judge of Gonda held that the suit for recovery 
of theka money having been instituted on 8-3-1940, 
after the present U. P. Tenancy Act had come 
into force, any claim for remission on account 
of slump in prices could be made only under 
S. 151 of that Act, and as that section was not 
applicable to thekadars, Sri Bhushan was not 
entitled to claim any deduction on account oL 
slump in prices. As regards the argument based 
on the provisions of Act 14 [xiv] of 1938, U.P. Re¬ 
gularization of Remissions Act, he found that no 
order for remission of theka money was made 
either by the Provincial Government or by any 
authority empowered by such Goverament in 
that behalf. With regard to the claim for remis- 
eion on account of floods, it was argued before 
him that the thekadar was entitled to relief 
under s. 123, U. P. Tenancy Act or S. 4 of Act 
17 [xvil3 of 1938, U.P. Rent and Revenue Relief 
Act. This argument also did not find favour 
with the learned Civil Judge as he observed that 
relief under these provisions of law could be 
granted only by the executive authority, and 
inasmuch as the Deputy Commissioner had re- 
jeoted the thekadar’s application for grant of 
remission in the theka money, the Court in which 
a suit for arrears of theka dues was brought 
could not grant him any relief. The decree of 
the trial Court was accordingly confirmed. 

[4l A second appeal was preferred by Sri 
Bhushan, and the same points which were urged 
before the first appellate Court were pressed be¬ 
fore this Court. As regards the contention based 
on the provisions of the U. P. Regularization 
of Remissions Act, 1988, the learned Judge who 
disposed of the appeal referred to the provisions 
of 8. 2 of the Act and observed as follows : 

“It it «lear from this aectioo that wbatcTer the rights 

m 


of the parties may bo under the Oudh Bent Act of 
1886 (see S. 19A) there can bo no doubt that wbero 
rent has been remitted ou account of slump in priccH 
under the orders of the Provincial Government or any 
authority empowered by it in this behalf Ihiit order, 
whether passed before or after the Act, shall not bo 
questioned in any civil or revenue Court. It is not 
denied that in the present case the rent was remitted 
on account of fall in prices. The order must, therefore, 
be treated to be binding on the Courts. The effect of 
this section, therefore, is that rent remitted cannot be 
realised by the landlord." 

It was pointed out by the learned Judge that the 
appellant before him did not claim remission of 
rent under S. 151 of the Tenancy Act. Tho learn- 
ed Judge then observed as follows: 

“His (Sri Bhushan) contention is that the right of 
the landlord to realise the full rent is negatived by 
S. 2, U. P. Regularization of Remissions Act, 1938, 
and ho cannot claim the rent which has been remitted 
on account of the slump in prices. I am of opinion 
that this contention is well-founded. Section 2 makes 
no reference to a tenant or a thekadar, and I can see 
no ground why the landlord should be held disentitled 
to claim from a tenant the rent remitted by the Gov¬ 
ernment but should be entitled to claim the rent 
remilled from a thekadar. The position of a thekadar 
is no better than that of a collector of rent from the 
tenants. I bold, therefore, that the appellant is en¬ 
titled to the remission in rent on account of slump in 
prices." 

As regards tbe claim for remission due to floods,, 
the learned Judge referred to Ss. 4 and 5, U. P. 
Rent and Revenue Relief Act, 1938, and to Ss. 12.3 
and 124 , U. P. Tenancy Act, and inasmuch as 
by S. 219, U. P. Tenancy Act, Ss. 123 and 124 of 
the Act were applicable to thekadars, he held 
that the claim for remission on account of floods 
made by thekadar was well founded. 

[5] Reference was made in the judgment of 
the Court of first appeal to the rejection of tho 
tbekadar's application for remission made to tho 
Deputy Commissioner of Gonda, and it was held 
by the learned Civil Judge who disixjscd of the 
first appeal that in view of the order passed by 
tbe Deputy Commissioner refusing to grant 
thekadar any relief, the Court in which tho claim 
for recovery of theka money was brought could 
not grant it. With regard to this argument tbe 
learned single Judge of this Court observed as 
follows: 

'T attach little importance to tbe order of tbo Col¬ 
lector refuMDg remission as be merely proceeded upon 
the judgment of tbe Bub-divisional officer. The lower 
appellate Court while recognising that relief was per¬ 
missible to tbe appellant wrongly thought that it wa.4 
powerless to grant it in view of tbe fact that tbe col¬ 
lector bad refused the remissions. To refuse relief to 
tbe appellant in respect of the remissions both on 
account of slump in prices and on account of agricul¬ 
tural calamity such as floods would be to defeat tbe 
very object of tbe Acts of 1938 which were passed with 
tbe express purpose of affording relief." 

The decision of the Court of first appeal was ac¬ 
cordingly set aside and tbe remissions claimed 
by tbe thekadar were allowed. 
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/.] It argued before us by the learned 

-.ouii.^el for !!\rt, Mama, that the provisions of S.2, 

Tb 1\ Itegiilarization of Remissions Act (li [XIV] 

of 193S). could not loiun the basis of any claim 

; 0 r remission liy the defendant-respondent. This 

\ct received the assent of the Governor on 

ic.'.i.l'):",-?, and '^•as piddislied in the U. P. Gazette 

on 2(.0-10SS. Section -2 of the Act is as follows : 

"Not'vithalaiHlin" anythin;^ in tliG Agiu Tenancy 
\( t, 1026, or tlie Oiidli Rent Act. 1A3G, or in any other 
aw lor the lime being in force where veut has been 
!• milted on .atfomit of any fall in tlie price of agiicul* 
'I'al piodiicc which took place before the commence- 
iiicnt of this Act. under the order of the Provincial 
(lovoi'innciit or any authority empowered by it in that 
1 ‘chalf, such order, whether passed before or after the 
.omnienccnicnt of this Act, shall not be called in 
'luestion in any civil or revenue Couit 

The circumstances wiiich led to the passing of 
■(his Act were inenlionod in the Statement of 
Objects and Reasons appended to the Bill which 
was subsequently enacted. These were as follows: 

'The legality of the remissions in the rent ordered 
■ iv Government on account of tlie fall in prices which 
■lok place in 1930-31 was recently called iu question in 
•I -iiit Clod by zamindar of the Bareilly district claiming 
damages from Governmeuton account of the remissions 
• rdered ill the vents due to him for his tenants. The 
•Hie was dismissed by the lower Court but the High 
Criuvl in appeal while holding that no case lay against 
Government held that the remissions in rent were 
uUi a vires as they had not been made in accordance 
with the provisions of S. 73, Agra Tenancy Act. The 
i C'UH is that it is now open to any zamindar to sue 
and obtain a decree for arrears of rent including the 
rcinissicns and such cases have been filed. Difficulties 
will also arise in profit cases as a lambardar may be 
iield responsible for not having collected the remitted 
rent. It is therefore necessary to legalize the remissions 
fudered for the fall in prices and this Bill has been 
dvoftecl to do so." 

It will thus be seen that the only object of the 
Act was to legalize certain orders remitting the 
fonts of tenants which had been made by the 
Government and whereof the legality was doubt¬ 
ed. There was no provision in the Act authoris¬ 
ing any Court to remit any rent, or to treat as 
remitted any rent in respect of which an order 
was not made by the Provincial Government or 
by an authority empowered by it in that behalf. 
Obviously tlicrefore advantage of this Act can be 
taken only by a person from whom a demand 
13 made to recover rent which has been remitted 
by an order of the Provincial Government or other 
,authority. If no order of the Provincial Govern¬ 
ment or some authority empowered by it in that 
liehalf has been made, there is no room for 
basing an argument for relief in a suit for rent 
on the provisions of this Act. Dealing with this 
I part of the case, the learned single Judge of this 

Court observed as follows: 

“It is not denied that in the present case the rent 
was remitted on account of fall in prices. That order, 
must, therefore, be treated to be binding on the Contta." 

This is not strictly accurate. The matter is dealt 


with in the judgment of the learned Civil Jodgi 
of Gonda thus: 

"Had there been any orders for remission of theki 
money made by the executive authority for the yew 
in suit, i. e. 1346 Fasli, and 1347 Fasli khaiif, the 
defendant appellant would have been clearly entillej 
to them. In the absence of such executive order in 
favour of the defendant appellant he cannot be given 
any remissions owing to slump in prices, althoogh 
from Misc. File No. 22 (1) of the Court of theD.C., 
Gonda, which has been summoned in this jippeal and 
has been shown to me, I do gather that B8,287-H 
was the amount of remissions in rent allowed to the 
tenants for the years in suit in respect of the land 
covered by the theka. In spite of this fact, the executive 
authorities seem to have given no relief to the defeo* 
dant appellant in respect of the slump in prices and 
bis claim for reduction of theka rent due to slump in 
prices must fail." 

That no order remitting the rent of thethekadar 
was made is clear from an application made by 
Sri Bhushan to the'Deputy Commiagioner,Gonda, 
on 14-5.1910, praying for such an order. The 

relevant portion of this application is as follows: 

"Remission of rent allowed to tenants in villages 
Kbiraba is 0-4-0 in the rupee for the year. As regards 
the land in Gird Gonda it is 0-7-0 in the rupee. That 
the applicant thekadar allows these remissions to 
tenants. It is therefore prayed that tfaethekadarsbould 
be allowed the same remission in the theka money 
Rs. 800 annually from Mt. Maina zamindar. Ton, 8h, 
have the authority to allow this remission in the theta 
money....” 

It could not be denied that the rent pyable byt 
the tenants to the zamindars was remitt^byanj 
order of the executive authority. Theamoimtrw 
mitted, as we find from the judgment of fiienrst 
appellate Court, was RS. 237.6-1 bat it 
admitted that any order allowing a retmssion oi 
the theka money payable by the thekadar wtf 
ever passed-in fact this was Mt. Maina s mam 
reply to Sri Bhushan’s claim for remission of a 
portion of the theka money. In the abMnce o 
any such order by the executive antborities on 
Bhushan cannot derive any benefit from the pro¬ 
visions of S. 2 of Act 14 [XIV] of 1988. 

[7l As regards the remission claimed on 
count of floods, reference was made hy 
learned single Judge of this Court to t^ 
sions of S 3 . 4 and 5 , U. P. Rent and Be^nn 
Relief Act, 1933, and to ss. 123 and 124, u. r- 
Tenancy Act. He further referred to Para. 3 
the schedule which forms part of that ^ 
to para. 3 of sch. 6, U. P. Tenancy Act. Se^ 

123 and 124, U. P. Tenancy Act. as pomW ^ 
by»th 0 learned Judge, are practically a ver 
reproduction of Ss. 4 and 5, U. P. Boob , 
venue Relief Act, 1938. Similarly Pata. 3 of • 

of the Tenancy Act, is the same as para. 2 o 
schedule found in the U. P. Rent and Re^ 
Relief Act, 1933. Sections 123 and 124, 


Tenancy Act are as follows : . cafa* 

''123. (1) On the occurrence of an of a 

mity affecting the crops of any mahal or P® 
mahal the Provincial Government or any a 
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empowered by it in this behnlf-mtiy, in ncconUnec with 
the provisions ol Scb. 6 remit or suspend for nuy period 
the whole or tiny portion o( the rent of niiy holding 
affected by such calamity whether such holding is held 
mediately or immediately from the landlord. 

(2) When the Provincial Government or any authori¬ 
ty empowered by it in this behalf, remits or suspends 
rent under the provisions of sub-s. (1) it shall in ac¬ 
cordance with the provisions of Sch. Gromit or suspend 
for a like period the whole or a portion of the revenue 
assessed on such mahal.” 

“12-i. (U An order passed under S. 123 shall not be 
questioned in any civil or revenue Court. 

(2) No suit or application shall lie for the recovery 
of any sum the payment of which has been remitted 
under the provisions of S. 123 or, during the period of 
suspension of any sum the payment of which has been 
susi)euded under the provisions of that section." 

It will be seen that under S. 123, the Provincial 
Government or any authority empowered by it 
in this behalf is authorised to remit or suspend 
for auy period the whole or any portion of the 
rent of any holding on the occurrence of an 
agricultural calamity. If any rent is thus remit¬ 
ted or suspended the authority remitting or sus- 
pending it is directed to remit or susiiencl the 
whole or any portion of the revenue assessed on 
the mahal in which the holding lies. The remis¬ 
sion of revenue is to be made in accordance with 
the provisions of sch. 6. 

[8] Under S. 124 such an order cannot be 
questioned in any civil or revenue Court, and no 
suit or application will lie for rocoveiy of any 
sum the payment of which has been remitted 
under S. 123. Paragraph 3 of Sch. 6 runs thus: 

"The relief in rent payable by under-propcictor, 
permanent lessee, permanent tenure-holder or thekadar 
slmll be calculated in occoidauce with the provisions 
of Para. 2 and Para. 4 as if the rent payable by such 
under-proprietor, permanent lessee, permanent tenure- 
holder, or thekadar were revenue and as if the rent 
payable to such under-proprietor, permanent lessee, 
permanent tenure-holder or thekadar were payable to 
the landlord, and as if the sir or khudkasht of such 
under-proprietor, permanent lessee, permanent tenure- 
holder or thekadar were the sir or kbudkasht of the 
landlord." 

It follows therefore that the theka money payable 
by Sri Bhushan to Mt. Maina should be taken as 
if it were revenue and relief in respect thereof 
could be granted under the provisions of S. 4, 
U. P. Rent and Revenue Relief Act and s. 123, 
jU. P. Tenancy Act. But the question arises, who 
can make an order for remission of the whole or 
part of the theka money payable by Sri Bhushan. 
Clearly under both the Acts, it is only the Pro- 
vincial Government, or an authority empowered 
by it in this behalf that could do so, and once the 
order was mode it will be binding on the Courts. 
It is further true that no suit or application 
could lie for recovery of any sum, the payment 
of which was remitted under the provisions 
of these sections. But it is only the existence 
of an order allowing remission or suspen¬ 
sion of rent that can be pleaded as a bar to 
1248 0/16 & 16 


Mt. Mnina’s claim. In tiie case of Khiralia and 
Gild Gonda, I'cmissipns on account of floods 
were made in the rents iiayablo by tenants, but 
there was no order passed by any authority re¬ 
mitting the theka money payable ])y Sri 
Bhushan to Mt. Maina which under I’ara. 3 of 
Sch. G. U. P. Tenancy Act and rara. 2 of the 
schedule appended to Act 17 [xvii] of 1938 
must be treated as revenue. Tbei'e is considerable 
force in the following argument of the learned 
single Judge of this Court: 

“To refuse relief to the upi^llant ia respect of the 
remissioDS both on account of Bhinip in prices and on 
account of agdciiltuial calamity such as floods would 
be to defeat Ibc very object of tho Acts of 1938 which 
were passed with the express purpose of affording’ 
relief.” 

But the Rent and Revenue Relief Act as well as 
the U. P. Tenancy Act have prescribed special 
machinery for the grant of such relief. Orders in 
this behalf can be made only by tlie Provincial 
Government or by an authority empowered by 
it. Any order made in this regard is binding 
ui)Oii the Courts, and no suit or application can 
lie for recovery of any rent which is thus remit, 
ted or susixmded so long as the period of suspen¬ 
sion lasts. But if there is no order passed by the 
proper authority in this behalf, it is not open to the 
Courts to proceed on tho assumption that such 
an order ought to have been passed. We are, 
therefore, unable to agree with the conclusion 
arrived at by the learned Judge of this Court, 

[93 Tho result, therefore, is that the appeal is 
allowed and the decree of the first appellate 
Court is restored. The api^ellant shall get her 
costs from the respondent throughout, 

G.B. Appeal allowed. 

A. I. R. (35) 1948 Oudh 113 [C. N. il.] 

Kidwai J. 

Angne and another — Accused—Applicants 
V. Emperor. 

Criminal Revn. No. IH of 1947, Decided on 28tb 
July 1917, from order of Addl. Sessions Judge, Kbori, 
D/- 29tb January 1947. 

(a) Penal Code (1860), S. 429 - "Horse" - Mare 
comes within the meaning of the word "horse”. 

(Para 2] 

(b) Penal Code (1860), S. 429 — '‘Maiming’’—Ac¬ 
cused striking animal with dandas lor some time 
and fracturing its bone—Intention to maim animal 
presumed. 

When the accused were using even dandas to strike 
the animal and they kept on doing it for some time 
they must be deemed to have knowledge of tho possible 
consequence of that act and. if the darrdas striking tho 
log of the marc fractured the bone, it cannot bo said 
that there was no intention to maim the animal. 

J?. A. ^ for Applicaots. 

Asst. Qwtrnment Advocate — for the Crown. 

Order. — The applicants, Angne and Ram 
Bbarosey, have been convicted by the Sub-divi- 
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sional Jlagi^trate, Xigha?an, District Kiieri, 
mulev ss. ;>23 and •129, Penal Code for having 
caused injuries to a mare, belonging to Gobar- 
dlian.^diich broke her leg and eventually resulted 
in her death. The conviction was upheld on 
apiieal by the learned Additional Sessions Judge 
of Ivlicri and the applicants havo now come up 
to this Court in revision. 

[2] It is contended on their behalf that S. 429 
docs not apply to this case because the value of 
the mare has not been shown to be over Ks. 50 
and a mare is not one of the animals specially 
specitied in that section. Section 429 provides 
that 

"whoever commits mischief by killiag, poisoning, 
maimirgor rendering useless, any elephant, camel, horse, 
mule, bufTalf), bull, c»w or ox wliatever may be the 
value theivof, or auy other animal of the value of fifty 
nipe>'s or upwards, shall bo punished with imprison* 
meut of either dtscript ou for a term which may 
extend to five years, or with fine, or with both.” 

It is contended that a mare does not come within 
the meaning of the word “horse.” Under s. 13, 
U. P. General Clauses Act “words importing the 
masculine gender shall be taken to include 
females.” Consequently a horse would include a 
mare. The learned advocate for the applicant, 
however, contends that in this case there is 
something in the context to the contrary because 
the word “cow” has been used although the 
words “bull” and “ox” are also to be found. The 
use of the word “cow” is due to peculiar circum¬ 
stances inasmuch as it was necessary to use the 
word “bull” as well as the word “ox” and neither 
of the two words could in these circumstances, 
be taken to denote the species. In order, there¬ 
fore, to make the position clear the word "cow” 
is also inserted. In the case of a “horse” there 
was no such difficulty and in the same way as 
the words elephant, camel and buffalo have been 
used to indicate both the male and female of 
the species the word “horse" has also been used 
to indicate both the male and the female. Thus a 
mare is covered by the use of the word "horse.” 

[3] It is next contended that the evidence 
shows that only dandas were used by the accused 
in beating the mare, and therefore it could not 
be said that they had an intention to maim the 
mare. The dandas mentioned were both two 
cubits in length and one cannot say how heavy 
they were. According to the evidence which has 
been accepted by the Courts below the animal 
was beaten mercilessly. When the accused were 
using even dandas to strike the animal and they 
kept on doing it for sometime they must be 
deemed to have knowledge of the possible conse- 
quence of that act and, if the dandas striking 
the leg of the mare fractured the bone, it cannot 
be said that there was no intention to maim the 
animal. The conviction of both the accused 


under S. 429, Penal Code, must, therefore, be 
upheld. 

[i] With regard to Earn Bharosey, it is pointed 
out that Gohardhan, P. w. 1, himself stated in 
the cross-examination that it was only Angne 
that gave him all the seven blows with the dande 
and that Earn Bharosey did not strike him. 
There is no evidence to indicate that there waa 
any common intention to strike Gohardhan. In 
tbe face of this evidence, the conviction of Bam 
Bharosey under S. 323, Penal Code, cannot be 
upheld and must be set aside. 

[ 5 ] Learned counsel for the applicants al» 
urged that the sentences imposed, namely, three 
months' rigorous imprisonment together with a 
fine of Rs. 50 in each case under 8.429 and three 
months’ rigorous imprisonment • under B. 923, 
Penal Code were not jiretified in the circumstances 
of the case since the evidence shows that the 
squabble took place near a field belonging to 
Angne and it is quite p(»sible that it was the resmt 
of Angne’s efforts to ward off the complainants 
animals from the neighbourhood of his field- Id 
the present case, however, the evidence shows 
that the accused caught hold of tbe m^ dd 
administered a merciless beating. Thus 
about to punish the animal for the 
fault of its master for which there ° 

justification and there is no reason to show wy 

greater leniency than that which the . 
has himself shown in the case. I 
not think that there is any reason wt 
the sentence imposed. „ 

[6l The result is that this 
Sion is partly allowed and the con^cho 
Bharosey under S. 323, Penal Code, and » 
sentence passed on him under the sec ® ^ 

aside but the conviction of both the 
under S. 429, Penal Code, and the ^ 
upon them under the section as well w , 
viotion of Angne under S. 
the sentence passed upon him under , ^ 
ate maintained. The accused wiU 
their bails to undergo the rest of the 

N.S.D. Order accordingly- 

A. I. R. (35) 1948 Oudh 114 [0- N. ^ 

Ghulam Hasan C. J. and Mis 

Additional Sessions d^'^dgCtSar 
plicant V. Banwari Lal—Oppostte 

Criminal Misc. Appln. No. 107 of W'r 
26-8-1947. 

(a) Contempt of Courts Act ’ f‘g«t)ofdto*w 
Chief Court, if can punish contempt of sn 

Court. . „ . 

Section 2 (2), Contempt Court .••• 

the inherent jurisdiction of the Ondh . 80 bfl*d^ 
Court of Record to punish con^^ . ( 0 . 

Courts: 26 A. I. R. 1989 Oudh 131 m 0 
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(b) Contempt of Courts Act (1926), S. 1—Con¬ 
tempt, what amounts to — Communication with 
Judge. 

A private commuuicatioQ b; a stranger or a witness, 
addressed to a Judge which is calculated to induence 
bis decision in a pending case constitutes the grossest 
form of contempt: (1849) 41 £. B. 1207 and (1806) 4 
W. R. 80, Rel. on. [Para 3] 

(c) Contempt of Courts Act (1926), S. 3 — Apo¬ 
logy, it entitles the offender to discharge as of right 
—Contempt of grave nature—Offender sentenced. 

An apology, though it often mitigates the offence, 
does not entitle the ollender to a discharge as a matter 
of right, and where the contempt is of a grave 
character in that he addressed a private communica* 
tioQ to the Judge in order to influence him in the deci* 
eiOQ of the case pending before him, in the interest 
of administration of justice the gravity of the ofienco 
requires that he should be punished, in spite of bis 
unqualified apology. fOfitnder was sentenced to suffer 
a fine of Bs. 100 and pay Bs 120 as costs to the 
Government Advocate, or in default of payment of 
fine within two weeks to undergo one mouth’s simple 
imprisonment.) [Para 4] 

Cases referred 

1. (1849) 41 £. B. 1207, In re Dycesombre. 

2. (1865) 4 W. R. 86, Taylor v. Asmedh Koonwar. 

3. ('39} 1939 0. W. N. 296 : 26 A. I. R. 1939 Oudh 
131: 14 Luck. 492 : 180 I. C. 745 : 40 Cr. L. J. 421 
(F.B.), Mahomed Yusuf v. Imtiaz Ahmad Khan. 

Government Advocate —for Applicant. 

S. Rahman and Babu Ram Gir—lot Opposite Party. 

Order. — These are proceedings under S. 2, 
Contempt of Courts Act. They have been com¬ 
menced on the complaint of the learned Addi¬ 
tional Sessions Judge, Hardoi. Banwari Lai, 
opposite party, is the President of the Congress 
Mandal, Sandi and the Secretary of the Arya 
Samaj. He was examined as a prosecution wit¬ 
ness in the Court of the learned Judge in sessions 
Trial No. 14/13 of I9i7 in which four persons, 
namely Cbandika Prasad, Bbim Sbankcr, Sia 
Ram and Sri Earn were charged under S. 302, 
Penal Code, for the murder of one Mathura 
Prasad. The case was adjourned on 15th April 
1047 for judgment. Two days later, Banwari Lal 
sent to the learned Judge a letter now marked 
Ex. 1 by post containing private information of 
matters which were the subject of enquiry at the 
trial. The letter runs thus; 

"Mandal Congress Committee f’andi, Hardoi, 
Head Oflico Mobaila Munsbiganj, 
Bilgram, Saudi. 

Dated I7tb April 1947. 
To 

The Additional Sessions Judge, 

Jai Hind, 

For eome time past the idea has been coming to my 
mind to communicate to yqu the true facts relating to 
the case under section 302 against the acca'^d Chan- 
dika Prasad and others of band! aud also to mention to 
you the orig'n of the case. I want to draw your atten* 
tion to the fact that eicept Sri Bam the three accused 
participated in the oSence when it was commuted but 
Sri Bam at that time was inhislicenaedliqoorsbop. The 
Witnesses have given false evidence. Pand-( Laubmi 
Narain Trivedi, teacher of Adampor Tolshi, Pandit 
Jogat Kiaboie, head ooutable pensioner, and Chotey 


Lal Bhat were not even present at the sceno of oecur- 
roDce. All the remaining witnesses, residents of Mobaila 
Nausbera, participated in the riot. The persons, besides 
the residents of Molinlla Nausbera. did not c<.imniit tbo 
aforesaid offence. Besides Ibis there were many other 
persons who participated in tho riot on bchnil of tbo 
parties but they were let ofl. Bbim Shankar came as 
soon as the accused Cbandika Prasad and Sia Bom 
were injured and at that very time the serious Faujdari 
took place as a result of which innocent Pandit Mathura 
Prasad was beaten unarmed. Sri Bam came immediate¬ 
ly after Matbura Prasad fell down and went away after 
making reproachful utterances. At the time when all 
these incidents took place, lJa)ju, resident of Manimau 
and Munshi Ram’s son, resident of Jasinai, were 
present at the scene of occurrence. I came to know 
these facts from them as well as from other piersons. I 
am sending this to you so that you may know the truo 
facts although you have gone deep into the matter, 

I hope full justice would be done. 

(Sd.) Banwari Lal, 
President Mandal Congress 

Committee, bandi.” 

Fortunately the above conimunicatiou proved to 
be abortive as it reached its destination three 
days after the judgment was pronounced. The 
learned Judge, however, as he was bound to do, 
made a rei^ort to this Court and sent with it the 
letter of 17th April 1947, in original and some 
other relevant documents. The rejx)rt was treated 
as an ajiplication, and a rule was issued against 
Banwari Lal. 

[ 2 ] Banwari Lal has appeared to-day in answer 
to the notice to show cause. In bis statement 
made before us he admits that he wrote the letter, 
dated I7th April 1947 and sent it by iX)8t to tho 
learned Additional Sessions Judge. He says that 
according to his way of thinking he acted right- 
ly but he now realises and admits that his action 
was wrong. He has tendered an unqualified apo¬ 
logy and thrown himself on the mercy of the 
Court. 

[3] There can he no doubt that a privateTom- 
munication which is calculated to influence the 
decision of a Judge in a pending caso constitutes 
the grossest form of contempt: see (1849) 4i e. r. 
1207,* As remarked ly Norman J. in ( 1865 ) 4 
W. R. 86 

"It ie contrary to the practice of all Courts and high¬ 
ly dangerous to the administration of justice that a 
suitor on any pretext whatever sbould communieato 
with a Judge either by letter or any conversation or in 
any manner whatsoever other than by public proceed¬ 
ings in open Court respecting the merits of any case in 
wliich he is interested and which is cither pending in 
the Court of such Judge or likely to come before him,’’ 

The rule applies with equal force to a private 
communication addressed to a Judge by a witness 
or even a stranger to the cause. Banwari Lal had 
no right either as a witness, or as a private in¬ 
dividual or as a President of a Mandal Congress 
Committee, Sandi, to interfere with the course 
of justice, and his conduct in trying to influence 
the decision of the Judge amounts to grOBseat 
form of perversity. We hold, therefore, that he is 


liG Oudh Gajraj Singh V. SuRAj Bcrx Singh A.I,R, 


ot eonti-mpt of Court of the Additional 

Sessions Jndcjo, llardoi. 

[i] Soction 2 f'-d, Contcmj't of Courts Act, 
I(-avM intact tho inherent jiirisdiction of this 
Court as a Court of record to lainish contempts 
of nuhordinato Courts: vide lOoO o. W. N 290.^ 
The sole finest ion w hich, therefore, falls to be 
considered is tliat of sentence. Proviso 1 to S. 3 
of the Act lays down that an accused person may 
h‘ dischari^od or the punishment awarded may 
he rt milted on aiK)logj’ being made to the satis¬ 
faction of the Court. Banwari Lai’s apology is, 
in our opinion, genuine. The contempt, however, 
is, as we liave said above, of a grave character. 
Kotwdthstanding therefore the expression of 
sorrow he should he required to purge it adequate- 
ly. .\n ai'ology, though it often mitigates the 
ofl'encc, does not entitle the offender to a dis¬ 
charge as a matter of right, and in the interest of 
administration of justice we think that the gravity 
of the offence requires that Banwari Lai should 
suffer a fine of Rs. loo and pay Rs. 120 as costs 
to the Government Advocate. We order accord¬ 
ingly. In default of payment of fine within two 
weeks, Banwari Lai shall undergo one month’s 
simple imprisonment. 

R.G.D. Order accordingly. 


A. I. R. (35) 1948 Oudh 116 [C. N. 43.] 
Ghulam Hasan C. J. and Kaul J. 

Gajraj Singh — Applicant v. Siiraj Bux 
Singh and another—Opposite party. 

C. JI. A. No. 95-i of 1946 filed in Bx. Decree Appeal 
No. 93 of 1944. Decided on 21-8-1947. 

(a) Civil P. C. (1908), 0. 41. R. 19 — Sufficient 

cause_Counsel’s pre-occupation before another 

Court. 

The (act that when the appeal is called for bearing, 
the counsel of the appellant was pre-occup=ed before 
another Court is no ground for not attending to appeal 
and is not n sufficient cause within the meaning of 
R. 19: Ca^e law referred. [Para 6] 

Annotation—(’44-Com.) Civil P. C., 0.41,R. 19,N. 3. 

fb) Civil P. C, (1908), 0 . 41, R. 19 — Sufficient 
tause—Delay owing to rain. 

(Oi>i/cr):—The excuse that it was raining and hence 
the appellant’s pleader was a little late in coming to 
Court is not a sufficient reason within R. 19 for 
restoration of the appeal dismissed for default: 13 
A. I. R. 1926 Cal. 1152, Rel. o«. [Para 13] 

Annotation — (’44-Com.) Civil P. C., 0. 41, R. 19, 
N. 3. 

(c) Civil P. C. (1908), 0.41, R. 19 — Sufficient 
cause—Case in regular list of appeals shown as 
likely to occupy two days—Probable list of appeals 
likely to be heard on same day also published— 
Counsel absenting himself on assumption that 
appeal in probable list would not be taken up on 
that day—No sufficient cause. 

The whole object of the probable list is that if the 
regular list is finished, the probable list would be 
taken up in the normal course unless there is no time 
left or lor any other reason the case mustbe adjonrned. 
When a ease is shown in the probable list it obviously 


means that there is a probability or likelihood of iti 
being taken up. Hence where even though a case in the 
regular list was shown as likely to occupy two dsyg, a 
probable list of cases likely to be heard was poblish^ 
iind in spite of all this a litigant or bis counsel acted m 
the assumption that no case in the probable list would 
be takeu up by the Court on that day aud absented 
himself accordingly, he cannot but be said to have acted 
most unreasonably. Such conduct amounts to gnss 
neeligence. In any view of the matter he cannot be said 
to have been prevented by sufficient cause from appear¬ 
ing when the appeal was called, nor can bis default is 
appearance be said to be accidental: Case law rtvievti. 

[Paras IS & 41] 

Annotation — (’44-Com.) Civil P.C. 0.41, B. 19, 
N. 3. 


(d) Civil P.C. (1908), 0.41, R. 19-Sufficlrat 
cause — Counsel’s negligence in not appearing to 
argue appeal. 

If the appellant entrusts his appeal to a counsel and 
the latter does not perform his doty to his client, the 
latter has a remedy against him but the negUgenceof 
counsel in not appearing to argue the appeal will not 
constitute a sufficient cause for re-admitting the appal 
nor will it absolve the appellant of his responsibility to 
prosecute the appeal with due diligence. (P®ra 15] 

Annotation — (’44-Com.) Civil P. C., 0. 41, B.19, 

N. 3. 

(e) Civil P. C. (1908), 0. 41, R. 19 - Sufficient 
cause—Value of precedents. 

The question whether sufficient cause for readmission 
of an appeal dismissed for default has been °. 
or not is not one which can be decided with the aio 
judicial decisions, except in so far as the ^*i®**^^ 
down any principle of universal application. 
must depend upon its special facts and 
determined upon its own circumstanc* Th®” . 
no bard and fast rule in determinings sinipie?“ 
of fact as this. Case law referred. t 

Annotation — (’44-Com.) Civil P. C., 0.41, 

(f) Civil P. C. (1908), O. 4L R. 19 - 
restoration of appeal. 

It is wrong to say that an appeal should ^ 
unless something equivalent to jAfenltiiig 

negligence is shown on the part 
appellant. The sound view to take would to ^ 
whether the applicant had made doa 

and where the applicant has f^ed . jj nof 

diligence in the prosecution of his case, jjj 

entitled to restoration of the appeal. t 

(g) Civil P. C. (1908). O. 41. R. 

There is no inherent power to res 

except under provisions of 0. 41, R« ^ 

There is no inherent power to set 
decree, or restore a suit dismissed for u in 

under the circumstances and conditioM “ -ootb 

O. 9, B. 13 and B. 19 respectively. 

would apply to the provisions pwnassoff' 

of appeals under 0. 41, R. 19, Civil P. C. 

ing that inherent powers can be it i* 

cannot be exercised as a ipatter of oouw 

necessary in the ends of justice or P^^ . tbs* 

of the process of the Court. Wbew it i9 n 

the litigant or his counsel exercised 

in prosecuting the case but on the o ^ 

guilty of negligence and carelessneM. to 

opposed to justice, ^nity and goo* 

exercise these powers in bis favonr- ^ 43] 

Annotation—(*44-Ooin.) Civil P. 0. S-• 
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D. K. Dhaon—tot Applicaut. 

li. B. CAaudftri—for Opposite Party No. 1. 

Ghalam Hasan C. J.— This is an application 
under 0. 41, R. 19, Civil P. C., for readmission 
of the appeal which was dismissed for default on 
18th August 1946. The appeal arose out of exe. 
cation proceedings and was filed by the jadg> 
ineat*debtor on 28rd October 1944. 


[2] The appeal was set down for bearing on 
23rd November 1945, Mtli February 1940, and on 
ICtb April 1946, but was adioiirned as there was 
no time. It was fixed for hearing on 13tli August 
1946, and was shown 'in the prohable list of 
Bench Cases at no. 2, there being two more cases 
shown in that list on that date. The appeal was 
taken up but as no one was present on behalf of 
the appellant, it was dismissed. The order of 
dismissal is as follows : 

■‘Gajraj Singh has been called out and is absent. 
Mr. B. K. Dbaou who filed this appeal is also absent. 
We accordingly dismiss the appeal for default with 
costs to rcsiKnidcnt No, 1 repve.seiited by Mr. R. 13. Chau- 
dhri." 

(3] On the day when the appeal was dismis¬ 
sed for default, the regular list before the 
Bench had two first appeals, one of which was 
shown as part heard for the following day. This 
appeal was^dismissed for want of prosecution 
and another first appeal was adjourned as coun¬ 
sel represented that owing to postal ditliculties 
they had not been able to communicate with 
their clients. The third case, a section U5-applica- 
tion was listed for admission and was admitted. 

f4l The regular list having been disposed of 
in the manner referred to above, the probable 
list was taken up as usual in due course. The 
appellant Gajraj Singh was called out but was 
not present. The counsel was also not present. 
No information was given by counsel or his 
clerk to the Reader of the Court about the 
counsel being occupied in another Court and no 
request was made for adjournment. There was 
no alternative for the Court but to dismiss the 
appeal for default. Neither the appellant nor his 
counsel turned up on that date. The present 
application was filed the following day along 
with an affidavit, which purported to have been 
Bworn on 13-8-1946. All the five paragraphs of the 
application are reproduced in the affidavit. These 
are as follows: 

“1. That a Bench of this Hon'ble Court was pleased 
(0 dismiss the abovenoted appeal for default of appear¬ 
ance at about 11. 30 A. M. on 13-8*1946. 

2. That the counsel for the applicant was arguing a 
First Civil Appeal before the Civil Judge, Lucknow at 
the time of the dismissal of the appeal by this Hon'ble 

Court. ^. 

8. That the case had been shown in tbe cause list m 
the probable list os second and the regular case shown 
in that list before the Bench that has dismissed the 
appeal was fixed for two days. 

4. That the applicant's counsel was (not) and could 
not be a\Yarc that the case was likely to be taken up 
before the Bench on 13*8-1946. 

6. That default in appearance was accidental and not 
deliberate.” 

[6l The affidavit was sworn not by Gajraj 
Singh but by one Shyam Narain Misra, a clerk 
of Mr. Dhaon. No time is given. Paragraph 4 of 
the application, as it originally stood did not 
contain the word “not,” but when this was 
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pomtod out to counsel ho correctetl it and added 
the word “not.” This could not, however, be 
done in the aOidavit which had already been 
sworn. The value ot the allidavit, if any, is 
destroyed bv the carelessness with which it was 
drawn up Tlic Connnissioner of aftidavits ap¬ 
pears to have eiKlor.sed mechanically without 
carefully cxiiminin '4 its contents, although he 
appended a certilicato, “I have satisfied myself 
by cxainining the declarant that he understands 
tlie contents of the affidavit" If the Commis¬ 
sioner of affiadvits had performed his duty 
honestly, ho could not possibly have given the 
certilicato which he gave. This is not the first 
time that this Court has had an opportunity of 
noticing the utter carelessness and disregard to 
accuracy with wliicii affidavits aredrawn upand 
vi'i’dicd. The attention of the Commissioner is 
drawn to iu‘. u, IG and 17 of chap, li of the 
Chief Court Rules. ' 

[6] The application is opposed by tbe other 
side. Coming to the merits of the application, it 
is clear that under R. lO, under which the appli¬ 
cation has been filed, the applicant has to prove 
tiiat he was prevented by sufficient cause from 
appearing when the ap^ml was called on for 
hearing. It is significant that the inherent 
powers of the Court were not invoked, though 
I cases have been cited in support of the exercise 
of powers. So far as the counsel’s pre-occupation 
before another Court is concerned, that is no 
ground for not attending to the apiieal and is 
irrelevant. This Court has repeatedly followed 
the practice that it will not wait untU the 
counsel chooses to appear unless he is engaged 
before some other Judge of tliis Court. 

[7] In A. I, H. i‘J 23 Lah. 97,^ a counsel was 
engaged in arguing a case before another Bench 
of the Lahore High Court and he sent word to 
the Reader of the Court asking to be allowed ten 
minutes time. The Court refused and dismissed 
the appeal for default. In refusing to re-admit 
the appeal tlie Bench observed: 

“The Court c:mnot be expected to await tbe con¬ 
venience of counsel, and it is time that c:iun?el should 
understand that it is incumbent on them to see that 
their clients are properly represented when the case is 
called on for heaving ” 

W Sir. Dalai, A. J. C., in A. i. r. 1925 oudh 
234 in rejecting an application on account of the 
absence of the pleader remarked that when a 
pleader is engaged in another Court at a distance, 
it is due, by way of courtesy to the Court, that 
some one may be left behind to inform the Court 
of the fact, so that if it likes it can take up some 
other business. The disappearance of every 
person connected with the party in the hope 
that the Court will be compelled to wait for the 
pleader, is certainly a wrong method and should 
not be countenanced. 


[ 9 ] In A. I. r. 1940 ALL. 248* the grounds 
given in the application for re-admission of the 
appeal were that two of the vakils were eaga^ 
in another Court and the third had only been 
engaged on the previous day and had not made 
himself sufficiently acquainted with the recori 
The appeal had been adjourned once before. The 
learned Judges held that this was not a suffi. 
cient cause despite tbe fact that the appellant 
himself appeared at 3 p. M. the same day and 
asked for an adjournment. 


[ 10 ] A learned single Judge of tbe Rangoon 
High Court, in 3 Rang. 488,* held that the laches 
of an Advocate or the careless mistake of his 
clerk is not sufficient cause for restoration of an 
appeal dismissed for default nor is it a good 
ground for the exercise of the Court’s inherent 
power to restore. In this case the clerk of 
a counsel had by mistake informed the counsel 
that the case was fixed for hearing on the 17th ot 
18 th, although it was shown in the cause list for 
the 16th. This case was followed in A. i. B. 1933 
Lah. 642.® ^ 


[111 In A. I. E. 1933 Lah. 1043® it was held 
that the failure on the part of counsel to 
ascertain where the case was to be heard was 
due to negligence and was not a sufficient cause 
for restoration of the appeal. The case was 
shown in the weekly cause list before tho second 
Bench on 21-6-1932, but owing to the 
one of the Judges of the second Bench the case 
was taken up by the first Bench on the saiM 
date. It was shown in the daily cause fist issued 
on 20th June before the first Bench. 

[12] In A I. R. 1916 pat. 388^ 

an appeal was sought on the grQund that ^ 
better of the tw'O vakils both of whom 
the appellant, was absent from the station. I 
Court refused adjournment and proceww 
hear the appeal. The other vakil declined 
appear with the result that the appeal 
missed for default. It was held that the vaW 
conduct amounted to a very gross neglect 0 
client’s interests and that there was no 6^ . 
for setting aside the order dismissing the appw* 
for default. 

[13] Tbe excuse that it was raining an^ ^ 

the appellant’s pleader was a little late m 
ing to Court, is not a sufficient . 

R. 19 for restoration of the appeal dismissc® 
default: see a. i. r. 1926 cal. 1152.® 

[ 14 ] I accept the view taken in these 

my opinion they lay down a correct ° 
law and procedure which I think should be 
lowed in this Court. This view while making 

speeding administration of justice will 
elimination of cases of carelessness and iw8 
gence on tbe part of counsel and client* 
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[16) The only other ground which needs con. 
sideration is that the counsel was not, and 
could not be, aware that the case was likely to 
be taken up on that date. There is no reason- 
able ground for this assumption. In the first 
appeal fised for two days counsel stated that he 
was unable to press the appeal as the file had 
been taken away by the client and it was dis¬ 
missed there and then. The affidavit does not 
state that counsel in this case was misled 
by any act of the Court or its officials and 
hence he was unable to attend to the case. 
It is difficult to understand why the counsel 
could not be aware that his case may come up 
on that date. There was no physical impossibi¬ 
lity which could have prevented its being taken 
up. The whole object of the probable list, as is 
well known to litigants and the members of the 
Bar, was—the list is now abolished—that if the 
regular list is finished, the probable list would 
be taken up in the normal course unless there 
is no time left or lor any other reason the case 
must be adjourned. When a case is shown in the 
probable list, it obviously means that there is a 
probability or likelihood of its being taken up. 
It does not mean the contrary as appears to 
have been assumed by counsel. There was no 
reason for thinking that the probable list could 
on no ground whatsoever be taken up by the 
Court nor could counsel entertain any reason, 
able belief that the regular appeals will rule out 
f the possibility of the probable list being taken up. 
No enquiry was made from the Reader or from 
the Court at any time during the day as to the 
probable time the Regular list will take. No 
affidavit is filed to the effect that the counsel who 
did not press the first appeal fixed for two days 
encouraged any wrong belief in the mind of the 
applicant’s counsel as to the probable duration 
of the regular appeal. Indeed, if be bad cared 
to ask Mr. Hyder Husain and Mr, K P. Misra, 
the two counsel who appeared in the first appeals, 
be would have easily found out that bis appeal 
iu the probable list was bound to be taken up 
in the early part of the day. There cannot be the 
slightest doubt, therefore, that the counsel was 
utterly negligent in not making any enquiry 
about bis appeal which he was briefed to argue 
before the Court. As far as the applicant him- 
self is concerned, there is nothing whatever to 
' show that be was present in Court at any time 
during the day. He did not respond when be 
was called out, and the fact that be did not 
^ swear the affidavit himself on that date itself 

I shows that be was not present. Neither the 

I application nor the affidavit makes any reference 

j to bis presence in Court. The case was dismissed 

] foe default at 11-80 A. M.,and if the applicant 

I) came later, be could have informed the Coort 


at once that he had arrived late,—that bis 
counsel was busy elsewhere and his appeal 
should not have been dismissed for default. We 
do not think that the cireurastancea disclosed in 
the present case show due diligence on the part 
of the applicant to prosecute bis appeal. If the 
applicant entrusted bis appeal to the counsel 
and the latter did not perform bis duty by his 
client, the letter has a remedy against him but 
the negligence of counsel in not appearing to 
argue the appeal will not constitute a sufficient 
cai^se for re-admitting the appeal nor will it 
absolve the applicant of bis responsibility to 
prosecute the appeal with due diligence. 

[16l The case for the applicant was argued 
at great length before we issued notice. It has 
been re-argued in the presence of the opposite 
party who opposed the application and pressed 
for costs. Reference in course of the argument 
is made to a large number of cases of the vari¬ 
ous High Courts in India, but it cannot be 
doubted that the question whether sufficient 
cause for re-admission of an appeal dismissed 
for default has been made out or not is not one 
which can be decided with the aid of judicial 
decisions, except in so far as the decisions lay 
down any principle of universal application. 
Each case must depend upon its special facts and 
must be determined upon its own circumstances. 
There can be no bard and fast rule in determin¬ 
ing a simple question of fact as this. This salu- 
tory principle was laid down by several High 
Courts; vide 1939 0. w. N. 787.® a. l. R. 1942 
Oudh 75.'® A. I. R. 1932 ALL. 450," A. I. R. 
1929 Lah. 96'® and A. l. R, 1939 Lab. 267.'® 

[17] I shall refer to these cases in detail 
with a view to showing how utterly futile it is to 
refer to judicial decisions, which are sometimes 
called rulings determined upon circumstances 
wholly dissimilar. The following decisions of 
this Court were cited: Oudk cam, 1940 o W. N. 
1086.'* A. I. R. 1941 Oudh 367'® and 1945 0. A. 
102 .'® 

[18] 1940 0. W. N. 1086'* has not unoften been 
misunderstood and misquoted. In that case an 
auction-purchaser applied under 0. 21, B. 97, 
Civil P. C,, complaining of resistance in 
getting possession of property sold to him in 
execution of a decree. Objections were filed and 
were fixed for hearing on 3-12.1938, before the 
Munsif. North Lucknow. The case was first on 
the cause list and was dismissed for default be¬ 
tween 10 and 11 A.u. but the Munsif was not sure 
of the time. The auction-purchaser applied for 
restoration under 0 . 9 R 9, Civil P. C., and 
s. 151, within half an hour of the dismissal. 
The Munsif accepted the evidence of the auction- 
purchaser that be arrived late by is minutes 
only, that the case bad been dismissed before he 
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entered tbe court room at 10.15 A. M., that be 
ap[)lied for restoration witbin half an hour of 
the dismissal and that tbe delay was due to a 
cycle accident. There was no rebuttal. Tbe 
Munsif restored tbe application. The objectors 
filed a revision under S. 115, Civil P. C. in this 
Court. Tho first contention that 0. 0, B. 9 
did not apply to the case was not decided. The 
second question was that tbe Munsif was not 
competent to restore the application under his 
inherent powers. Contlicting decisions on the 
question whether inherent powers could be^ex- 
ei'Ciscd where an alternative remedy was avail- 
able to the aggrieved party or not were referred 
to by both sides. Cases in which inherent powers 
were exercised were mostly execution cases to 
which the provisions of 0. 9 did not apply. 
In this conflict of authority, the following obser¬ 
vation was made in the judgment: 

“After having carefullj considered the cases cited 
on both sides, I am of opinion that the proposition that 
where an alternative remedy is provided the Court is 
precluded from e.vercising its inherent jurisdiction 
under S. 1-31, Civil P. C., is too wide and does not 
take into account cases of a special and exceptional 
character which may demand the exercise of the equita¬ 
ble jurisdiction in the ends of justice to correct pal¬ 
pable mischiefs ... There is absolutely no reason for 
circumscribing the powers of tbe Court in cases where 
the Court is moved to correct its own mistake and 
wants to afford redress to the party who has been made 
to suffer for such mistake.” 

This remark cannot be read as being divorced 
from the facts of the particular case and given 
a meaning which it is never intended to convey, 
namely, that it applied to all possible cases of 
dismissals whether made by the Courts of first 
instance or by the appellate Courts in the exer¬ 
cise of original or appellate jurisdiction, and 
irrespective of the circumstances of the case. In 
tbe well-known case in 1901 A. c. 495^^ Lord 
Halsbury laid down tbe salutary rule in such 
cases: 

“Now, before discussing tbe case in 1898 A. C. 1*® 
and what was decided therein there are two observa¬ 
tions of a general character which I wish to make, and 
ono is to repeat what I have very often said before that 
every judgment must be read as applicable to tbe parti¬ 
cular facts proved, or assumed to bo proved, since 
the generality of the expressions which may be 
found there are not intended to be expositions of the 
whole law, but governed and qualified by the particular 
facts of the case in which such expressions aro to be 
found. The other is that a ease is only an authority for 
what it actually decides.’’ 

[19] The Munsif had admitted that he was in 
error in dismissing the appheation so early in 
the day when the auction-purchaser was late 
only by is minutes. It is not clear whether the 
order had been signed. Instances are not want- 
ing in this Court when an order has been passed 
in the absence of counsel but it has been re-called 
upon the appearance of counsel the same day 
before it was signed. In making the above re¬ 


mark reference was made to a decision of 
Dalai J. in A. i. R. 1928 ALL. 301^® which was 
also an execution case and was dismissed on 
account of tbe judgment-debtor’s default. He 
immediately appeared in Court afterwards and 
the Court restored the application under S. 161, 
Civil P. C. Dalai J. observed in that case 
that no order of dismissal could be passed fill 
tbe end of the day when the Court was rising be- 
cause there could be no default until the Court 
rose for the day. This observation was clearly 
intended for the guidance of the subordinate 
Courts seised with tbe trial of original cases. It 
was not intended to lay down that the trial 
Courts should wait for the party or his counsel 
till 4 o’clock and then pass an order of dismissal. 
Such a position would be intolerable and would 
joaralyse the administration of justice. Tlus 
would be more true in the case of High Courts 
which deal with the appellate work only and 
where all appeals are generally represented and 
the presence of a party is not essential. In refer¬ 
ring to this case nothing was said by me in 
approval of the above observation. On the other 
hand, a Bench of this Court disagreeing with the 

observation of DalalJ. observed thus: 

“With all respect we are not prepared to sutMm* 
to this view. Litigants are ordinarily required “ ® . 
the Court at 10 A. M. and we know no rMson w J 

they should not be penalized for failure to do so w 

out sufficient cause. To allow them to attend * . 

time in the day before the Court rises, tl»t ft o® ' 

at 3-30 or 4 P. M., might make it iropoaa We to 
on the work of the Court properly by put mg » ^ 

power of litigants to obstruct it." (FideA**' 

Oudh 75.10} 

I entirely agree with this observation. 

[20] A. 1. E. 1942 Oudh 76*® is 
ful. There an application for 
as a pauper was dismissed for default . 
plicant. He applied the'same day f ' 
stating that he was present in the cou 
pound from 10 A. M. but be did no 
the Court as he did not hear the case 
The Munsif did not believe 
tbe witnesses in support of it were 
It was admitted, however, that the app 
was in the court compound but the ^ 

that it was the applicant’s own fault 
not hear the case called out. Conseqnen > 
held that there was no sufficient cause ^ 

the meaning of 0. 9, B. 9, ‘Lon on 

the interest of justice be restored tm 
payment of costs. A revision was 
this order. It was held that a ^ ^ 

tion under S. 115 lay to this Court wj* ^ 
question whether the application hw 
perly restored could not be raised ***„ ^ 

from a decree passed in the suii 
other question whether the Munsif naa ^ 
not the power to restore the apphca 
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judgment leaves no doubt wbatevet that the 
Bench differed from the view taken by the 
Munsif in holding that there was no sufficient 
cause while they no doubt said after referring 
to the above-mentioned quotation from 1940 
0. W. N. 1086^* that they were not prepared to 
hold that the Munsif had no power to restore 
the application. They immediately added : 

“We are not indeed satisfied that he was justified in 
the view that there was no sufficient cause for restora¬ 
tion, that is under 0. 9, R. 9." 

The decision of the Court, as will ap^ar from 
the criticism of the action of the Munsif in deal, 
ing with the application for restoration, rested 
upon the substantial ground of disagreement 
with the view of the Munsif on the question of 
sufficient cause. 

(213 All that 1945 0. A. 102^® laid down 
was that although 0. 9, Civil P. C., does not 
govern execution proceedings the Court has 
jurisdiction to restore an execution applica- 
tion dismissed for default under its in- 
herent powers, even though a fresh application 
has become time-barred. This view was taken 
upon a careful examination of the authorities 
which are referred to in detail in the judgment 
of the Bench of which I was a member. It is 
interesting to note that in this case a decree was 
passed in December 1929, for a heavy amount. 
Several unsuccessful attempts were made to 
realise the decree, but after some small pay¬ 
ments had been made the balance payable to 
the deccee-holder was Bs. l.G2,39l. In December 
1941 , the decree-holder applied for execution on 
the last day. Ho was present with his counsel who 
apphed for time to file papers. The application 
was allowed and 8.a-l942 was fixed for filing 
the necessary papers. On this date neither the 
decree-holder nor his counsel was present. The 
application was coasigned to the records. A 
telegram was received the same day by the 
Court asking for postponement. The deci-ee- 
holder applied for restoration and after explain¬ 
ing his unavoidable absence and'tho absence of 
hia counsel he urged that be bad no other remedy 
left as the decree had become time barred. The 
Court accepted the version of the decree- 
holder and held that his absence was excusable. 
Order 9,R. 9 not being strictly applicable, action 
in restoring the application was taken under 
8.161, Civil P. C. 

[223 Allahabad Cases : 3i ALL. 426^'^ and 
A.,I. R 1932 ALL. 460.*^ In 34 ALL. 426“ the 
lower Court bad dismissed the suit for default. 
Nobody responded when the case was called out 
repeat^ly and the Court waited for 20 minutes. 
It was admitted that the party was present 
though not in Court. The lower Court rejected 
the application for restoration holding that there 


was no sufficient cause. In apjienl the learned 
Judges remarked tlmt: 

“While we think that it might ho difiicuit to 
hold that thevo was sufficient cause in view of the fact 
that the caso was actually called and repeatedly called 
for 20 minutes in the manner in which cases arc called 
in Mofussil Courts both within tho court room and out¬ 
side tbo cjiirt room, so that persons in attendance in 
the court compound were sure to hear, wc areof opinion 
that the case is one ol those in which the Court may 
exercise its inherent powers of passing orders ncces-ary 
for the ends of justice." 

[ 23 ] I am not prepared to follow this case in 
so far as it holds that apart from the provisions 
of 0 . 9 of the Code there is any inherent power 
in Court to restore suits dismissed for default. 

[•243 In A.I.R. 1928 ALL. 301^’' the application 
for restoration was filed on the same date between 
12 and 1 P.U. along with an affidavit. The ap- 
plicant was present but on tho case being called 
be went to search for his vakil and when he 
came back he found that the suit had been dis¬ 
missed for default, The Court of Small Causes 
did not accept this as a sufficient cause. In these 
circumstances the learned single Judge (Niama- 
tullah J.) made the following observations; 

“While litigants would do well to act as the learned 
Judge says they should, we cannot ignore the some¬ 
what natural tendency among the litigants of hurrying 
to their pleaders when their cases arc called on. They 
expect to find their pleaders and take them in time for 
the hearing. In most cases, the litigant himself or his 
pleader appears in Court shortly afterwards. In some 
cases the pleader is not forthcoming or is busy else¬ 
where and if tho caso is dismissed in the meantime, the 
rule as to restorat’ou should not be so rigorously en¬ 
forced as to sacrifice the ends of justice which it is in¬ 
tended to subserve. Award of reasonable costs to the 
opposite party will iu geueral be found to be a suffi¬ 
ciently deterrent penalty on one side and compensa¬ 
tion on the other. I should not be understood as lay¬ 
ing down a rule of thumb applicable to all such cases. 
Each case has to be decided on its own facts, but the 
exercise of discretion should not be divorced^ from 
equitable considerations arising from those facts.” 

[253 This case only shows that the learnecl 
Judge did not agree with the view of the lower 
Court and held it was a sufficient cause. He 
interfered under S. 25, Small Cause Courts Act, 
to advance substantial justice between the parties. 

[26] Lahore cases; A. I. R. 1932 Lah. 387“^ 
and A. I. R. 1939 Lab. 267.^^ The caso in A. I. R. 
1032 Lah. 387*^ was a case in which dismissal of 
the appeal for default was set aside on appeal 
by a learned single Judge. The facts were to¬ 
tally different. Tho case was shown last on the 
list but it was called earlier in order and in 
time. The appellant was present and he was given 
only five minutes to call his counsel who was 
in another Court. The respondent was not pre¬ 
sent. It was held that the appeal should have 
been restored. 

[27] In A. I. R. 1939 Lah 2G7,^® the appeal 
which was shown as the last in the cause list 
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Wiis called out at 11-30 A.M. and was dismissed 
in default. A\'Uiiiu a few minutes of dismissal 
rtu ji])pIiCiition for lesloration was made, snp- 
jiorted I'y an ailidavit, in which it was stated 
that the aiij-ellant could not be present as he 
was attending anotlu r ease in another Court at 
the time, and that the pleader seeing that the 
case was the last on the list, had gone away to the 
Bar room expecting that the case would not be 
taken up for some time. The learned single 
Judge, tiiereforo. held that tlie absence of the 
ap]icllant or his counsel was not intentional in 
the leculiar circumstances of the case. He dis¬ 
tinguished the case in A.I.R. 1927 Lah. 622^^ on 
the ground that there counsel or his clerk had 
not cared to see llio cause list which had been 
exhibited se\-eral days before, and was grossly 
negligent in not ascertaining that the case had 
been fixed for hearing on that date and con. 
eluded with the observation: 

“Each ense has to be decided ou its own facts, and 
in a matter like this no general rule of uaiveisal ap- 
plitation can be laid down.” 

This case is easily distinguishable upon facts. 

[28] Madras cases : A. I. R. 1923 Mad. 63'^ 
and A.I.R. 1937 Mad. SOS.^* In the first case the 
facts are not very clear from the judgment It 
apjiears that the decree was passed ex parte 
against the appellant who was not present on 
the 13th when the case was fixed for bearing. 
The appellant had started from Trichinopoly by 
the evening train on the 12 th and if the breach 
on the railway line had not occurred, he would 
have been in time for the hearing on the 13th. 
The learned Judges, Schwabe C. J. and Wallace J. 
held that this was a sufficient cause. The learned 
Judges were satisfied that the appellant intended 
to reach the Coui’t on the 13tli to conduct bis 
appeal but was prevented from doing so by an 
inevitable accident for which ho was not res¬ 
ponsible. The learned Chief Justice remarked: 

, It should never be the intention of the Court 
that a man should bo deprived of a hearing unless there 
has been soaiething equivalent to misconduct or gross 
ncgl gcncc on bis part or something which cannot be 
put r'ght, so fnr as the other side is concerned, by 
making the nmn to blame pay for it.” 

jl am not prepared to hold that an appeal should 
be restored unless something equivalent to mis¬ 
conduct or gross negligence is shown on the 
part of the defaulting appellant. I think the 
sound view to take would be to consider whe- 
ther the applicant had made out a sufficient 



due diligence in the prosecution of his case, he 
!is not entitled to restoration of the appeal. 

[29] Ihe above case was followed in A. l. R. 
1937 Mad. 503.-* In this case the appellant’s 
counsel was arguing a case before a Division 
Bench of the Madras High Court when his case be¬ 


fore a single Judge was called. He did not 
any representation to the single Judge per¬ 
sonally because he expected his case before tb 
Division Bench to be over earlier but he took 
the precaution of sending information through 
his clerk to the learned Judge of the difficulty 
in which he was placed and stating that he 
would be present before the Court in a few 
minutes. The learned single Judge dismissed 
the api)eal for default. In giving leave to ap. 
peal against his order the learned single Judge 
says: 

••When it was called on, nobody was present on 
behalf of the appellant. After some delay, during 
wh'ch the Advocate was sent for. a clerk cane 
and said that the Advocate was engaged in another 
Court." 

The learned Judge took the view that the 
Advocate should have represented his difficulty 
to the Court either personally or through some 
friend but he did not do so. He considered Uie 
sending of the clerk as tantamount to allowing 
an Advocate to dictate to the Court when and 
where he should appear. It is obvious that the 
case has no application, as no information was 
given to the Court in the present case even 
through the clerk that counsel was engag^ e^- 
where. The remark made by the Bench in that 


“It will be unmerited hardship if the party’s 
should be irreparably prejudiced by reason ol ever; 
default on the part of counsel” 

must be read in conjunction with ? 

that case. The learned Judges recogn^tto 
dealing with an application of this kind tb 
has to consider the position of the pwty 
cerned rather than the conduct of the 
of the Bar though it may some time be 
to dissociate one from the other. ^ 

[SO] Bombay cases ; 

A.1,R. 1938 Bom. 199,“ AJ.R. 

A. I. R. 1945 Bom. 85.“ In the first 
inherent powers of the Court were 
discharging the order dismissing the 
default. A certain person having died 
pendency of the suit, his widow ^bo was a 
applied to be substituted as an heir o 
represented by her father as next ftien • 
application was dismissed on the groi^ 
the right to sue did not survive and a 
ordered that the suit should abate. i ^ 
having been preferred by the next J 
pleader was engaged. The pleader died a ^ 
was served upon the next friend dirb 
to appear and stating that on ® 

w’ould be dismissed for default He did d 
and the appeal was dismissed 
R. 17 in February 1916. In March 1919 on ^ 

majority the widow filed an 

R, 19 for readmission of the appeal* 1 
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Judges in exercising the inherent powers were 
largely influenced by the fact that if they did 
not act the minor was likely to lose a large estate 
for the gross negligence of her next friend. 

[SI] The case in A. I. R. 1938 Bora. 199^® 
is distinguishable on the facts. The case was 
restored on two grounds, firstly because the 
applicant was guilty of slight carelessness owing 
to some misunderstanding and appeared at 
M5 P. M. instead of il A. M. and secondly 
because he applied the same day for restoration. 

[321 In A.i R 1942 Bom. 198,^^ the appeal was 
dismissed for non-deposit of costs for preparation 
of the paper book of the appeal by the Subor¬ 
dinate Judge, who had appellate powers. He 
acted on a certain High Court circular in dis¬ 
missing the appeal and in refusing to restore it 
he held that he could not go contrary to the 
strict rule made by the High Court. The rule 
merely said that the appeal shall be liable to be 
dismissed and not that the appeal shall be dis¬ 
missed. The learned Judge held that there was 
sufihcient reason upon the facts of the case for 
not depositing the costs on due dates and the 
Subordinate Judge was wrong in not restoring 
it. Section 151 was applied, it being held that 
0. 41, R. 19, Civil P. C., was not exhaustive of the 
powers of the Court in a proper case to readmit 
an appeal dismissed for default. 

[33J The case in a i.r. 1945 Bom. 85^® only lays 
down that the Judge is not precluded from 
exercising his inherent power under s. I5l, merely 
becaute there are other remedies oj)en to the 
decree-holder. The case appears to have arisen 
in execution proceedings. 

[34] Calcutta case : 43 cal. 857^® at p. 877. 
In this case the suit was dismissed for default 
under 0. 9, R. 8, Civil P. 0. The counsel stated 
before the Court that he had only instructions to 
apply for adjournment and when this was refused 
he withdrew from the case. The plaintiff was a 
lady. The learned Judge on the original side 
dismissed the suit. It was admitted that the 
counsel took a wrong course and that he should 
have gone on with the case and produced other 
witnesses and asked for adjournment for the 
production of the plaintiff who was ill at the 
time The suit was for a large sum of money 
and there were serious issues involved in the 
case. Two of the learned Judges held that the 
suit should be restored. One of the learned Judges 
expressed doubt whether the appeal should be 
allowed, but in view of the fact that other 
members of the Bench were prepared to give an 
indulgence to the plaintiff, he did not dissent 
from the order proposed. The learned Judges 
agreed that counsel was guilty of a gross error 
of judgment and should not have withdrawn 
from the case. Accordingly they held that the 
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client should not be penalised to the extent of 
the dismissal of the claim without investigation. 

[85] Rangoon case ; A. I. R. 192C Rang. 109*^ 
This is a single Judge decision of the Rangoon 
High Court. In this case the appeal was shown 
as 17th on the list but was taken up at 12-30 p.M. 
much earlier than the counsel had anticipated. 
No other facts are given. Probably the matter 
was brouglit to the notice of the Court the same 
day. The appeal was restored on imyment of 
costs holding that it was eminently a proper 
case for restoration. 

[36l Peshau'ar case : A. l. R. 1934 pesh. 13.^^ 
This is a single Judge decision of the Judicial 
Commissioner’s Court of Peshawar. In this case 
also the application for restoration of the suit 
dismissed for default was put in on the same 
day. It also appears that counsel appeared before 
the Court after the suit had been dismissed. 

[37] Lastly it was argued that even if the 
Court hold that there was no sufficient cause, 
the appeal should bo restored under the inherent 
powers of the Court. I have already indicated 
sufficiently clearly in the preceding paragraphs 
that apart from the provisions of 0. 9 of the 
Code, the Court has got no inherent powei-s to 
restore suits or appeals dismissed for default. 
The case of execution proceedings stands on a 
different footing as 0.9 does not apply to those 
proceedings. No authoritative decision of this 
Court is cited to show that apart from execution 
proceedings inherent powers can be invoked in 
other cases*as well. In any view of the matter, 
even if inherent powers could be invoked, those 
powers cannot be exercised as a matter of course 
unless it is necessary in the ends of justice or to 
prevent an abuse of the process of the Court. 
Where it is not shown that the litigant or his 
counsel exercised reasonable diligence in prose¬ 
cuting the case, on the other hand it appears 
that he was guilty of negligence and carelessness, 
it would be opposed to justice, equity and good 
conscience to exercise these powers in his favour. 

[38] I hold, therefore, that no good ground 
has been made out for readmission of the appeal. 
I would dismiss this application with costs. 

[39] Kaul J. — I have had the advantage of 
seeing the order about to be pronounced by my 
Lord the Chief Judge and I agree with the conclu- 
sion arrived at by his Lordship that no sufficient 
cause for restoration has been made out. In view 
of the o!al>orate discussion of the case law in his 
Lordship’s judgment, I will content myself with 
stating very briefly my reasons for the view I 
take. 

f40] The appeal which was dismissed for de¬ 
fault, and for the restoration whereof the present 
application is made, was fixed for 13*8-194C. It 
was shown in the probable list of Bench cases at 
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No. 2. Tiie list before the Bench bad 

tlireo casts, two brst appeals and a section 115- 
iiliplication. One of the two fir.st appeals was a 
part-lieard case adjourned from the previous day. 
This was dismissed for want of prosecution, and 
tlio other first appeal was adjourned. The third 
case was taken up in its order and disposed of. 
Tlie regular list being exhausted, the Bench took 
uj) the probable list cases. The present appli¬ 
cant's case was called out in its order, but as no 
ono app aral for him, the case was dismissed 
for default. The following affidavit containing 
the grounds on which i-estoration is applied for 
was filed with the application. It is sworn by 
Shyam Narain Misra, clerk of the counsol who 
appeared for the apjilieant. 

“I. That a Bench of this Hon’ble Court was pleased 
to dismiss the abovenoted appeal for default of appea¬ 
rance at al)out ll-ifO A. M. on 13-8-1916. 

2. That the counsel for the applicant was arguing a 
first civil appeal before the Civil .Judge,Lucknow,at the 
time of tho dismissal of the appeal by this Hon’ble 
Court. 

3. That tho case bad been shown in the cause list in 
the probable list as second, and the regular case shown 
in the list before the Bench that has dismissed the 
appeal was fixed for two days. 

4. That tho applicant’s counsel was (not) and could 
not be aware that the case was likely to be taken up 
before the Bench on 13-8*1946. 

5. That default in appearance was accidental and 
not deliberate.” 

[il] Paragraph 1 of the affidavit contains a 
statement of fact. So do paras. 2 and 3. The 
correctness of these paragraphs was not disputed 
before us. It is paras. 4 and 5 whTch mention 
the grounds in sitpport of the application for 
restoration. If, as is mentioned in para. 4 of the 
affidavit, 

“the applicant’s counsel was not and could not be aware 
that the case was likely to be taken up before the 
Bench on 13-8-1946” 

I am of opinion that the application should suc¬ 
ceed. But is this averment correct? The impli- 
cation underlying the averment contained in this 
paragraph is that something led the counsel for 
the applicant to believe that his case would not 
be taken up by the Bench on 13-8-1946. Nothing 
is said expressly as to what induced the counsel 
to entertain this belief. If the only ground for 
this belief was the fact mentioned in para. 3 of 
the affidavit, that a case shown in the regular 
list before the Bench was fixed for two days, I 
am clear that there does not exist any ground 
whatsoever for such a belief. The very fact that, 
even though a case in the regular list was shown 
as likely to occupy two days, a probable list of 
cases likely to be heard was published, was suffi¬ 
cient to negative such a belief. Were it other¬ 
wise, there would be no meaning in publishing a 
probable list at all. If in spite of all this any 
{litigant or his counsel acted on the assumption 


that no case in the probable list would be takea 
up by the Bench on 13-8-1946, and absented 
himself accordingly, he cannot but be said to 
have acted most unreasonably. Such conduct 
amounts to gross negligence. In any view of the 
matter, he cannot be said to have been prevented 
by sufficient cause from appearing when the 
appeal w’as called, nor can his default in appear- 
ance be said to be accidental. It is clear from 
the averments made in the affidavit that the 
counsel for the applicant assumed (in my opinion 
without any grounds whatsoever) that his appeal, 
which was mentioned in the probable list, would 
not be taken up on 13-8-1946. His absence was, 
in these circumstances, deliberate. When I say 
so, I do not mean to suggest that the applicant's 
counsel wilfully absented himself when the case 
was called, but he acted in a manner which 
cannot but be described as altogether unreason¬ 
able. An act can be called accidental only when 
the chain of events in which it occurs is such that 
it could not be foreseen by exercise of ordinary 
prudence. It is everyday experience of persons 
engaged in the business of the Courts that 
which are fixed for any day are either not taken 
up or are disposed of in much less time than 
was expected; for instance, if a party dies, or 
there is a settlement arrived at between the par¬ 
ties and they care not to appear, and allow the 
case to be dismissed. In the presents'll® 
have no material before us to show the a 

applicant or his counsel consulted the co 
engaged in the appeals mentioned in the tegu^ 
list for the day as to the probable time 
cases were likely to take. It appears from 
affidavit that a wholly unwarramted u 

was made that no case mentioned in tn^ 
able list would be taken up on 13-8-19^6, 
one of the cases on the regular list was fix 
two days. If any inquiry had been 
the counsel appearing in the coses on th® 
list, the applicant would hove no doub 
know that his cose would not only be 
on 13-8-1946, but might well be taken np ^ 
early part of the day. No such 
made, and it appears that the case w ^ 
take care of itself. From what has been 
above, it is clear that no sufficient 
templatedby 0.41, R. 19, Civil P. C., 

[42] It may be hard case that 
prevented from having his appeal . yj® 
decided on merits, but as sufficient wnse ^ 
applicant’s failure to appear when the 
called has not been made out, the appn 

must be dismissed. -rtnnael ft® 

[ 43 ] It was argued by the learned of 

the applicant that apart.from the pro 

0 . 41 , R. 19 , CiTil P. C.. a.6 Court cool^^ 

the appeal in exercise of its inherent po 
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pointed out by Chitaley in bis Commentary on 
S.151, Civil P. C., (Note 2) it has been bold by 
the High Courts of Allahabad. Calcutta. Lahore, 
Madras. Patna. Rangoon, and the Judicial Com¬ 
missioner's Courts of Oudh and Sind that there 
is no inherent power to set aside an ex parte 
decree, or restore a suit dismissed for default, 
except under the circumstances and conditions 
mentioned in o.9, R.13 and R. 10 respectively. 
[The same remarks would apply to the provisions 
applicable to restoration of appeals under o.-il, 
K. 19 . Civil P. C. I agree with the view thus 
stated. 

[ 44 ] For the reasons given above, I am of 
opinion that this application cannot be allowed 
and should be dismissed with costs. 

By Court. — For reasons given in our sepa- 
rate orders, wo dismiss this application with 
costs. 

D.s. Avv^^cation dismissed. 


A. I. B. (33) 1948 Oudh 12S [C. N. U.] 
Ghulam Hasan C, J. 

Ram Bhetrosey — Defendant—Appellant v- 
Ram Bahadur Singh and others — Plain¬ 
tiffs — Respondents. 

Second Appeal No. 186 of 1942. Decided on 1-9-1947. 
against order of Dist. Judge, Lucknow, D/-1<'3-1942. 

(a) Hindu Law — Joint family — Self-acquired 
property of father — Devolution of, upon sons — 
It is not joint family property in their hands. 

The self-acquired property of the Hindu father yhen 
it devolves upon bis sons who are members of a joint 
Hindu family cannot in their hands be regarded as joint 
family property: 19 A. I. R. 1932 Oudh 158, Bel- on. 

fb) Evidence Act (1872), S. 18 - Admission by 
party on pure question of law is not binding on 
him - Opinion about character of property is 

question of law. .. . 

An admission mado by a party on a pure question of 

law cannot be held to be binding upon bun. 

Where the defendant has made a statement that the 
three plaintifls with their eldest brother were members 
of a joint Hindu family when the sale deed in question 
was executed and that the property in suit was their 
ioint family property, the first portion of the statement 
may be regarded as a statemont of fact within his know¬ 
ledge but the second portion is clearly his opinion about 
the character of the property which is a question of 
law and is not therefore binding on the defendant. It is 
especially so when the statement was made in answer 
to plaintifl’B counsel’s statement setting up for the first 
time In arguments a new cose which was in variance 
with the pleadings. [Para 5J 

(c) Limitation Act (1908), Art. 44 -Self-acquired 
property of Hindu father devolving on sons — 
Eldest major son and mother on her own behalf 
and as guardian of minor sons executing sale deed 
—Suit by minor sons to set aside sale in respect of 
their share - Art. 44 appUes. 

A Hindu father died leaving behind him a widow, 
four minor sons and his Bell-acquired property. The 
eldest son B who bad attained majority and the widow 
M mother gu&tdlAU ot Iwr tbr6d mioor boos Bt C 


and D executed a sale-docd in favour of P. Subse¬ 
quently B, C and D brought a suit for setting aside the 
sale in so far ns their shave was concerned nil the 
ground that it was not executed for tiu-ir benefit. It 
was alleged in the plaint that Ibcir lather was the 
absolute owner of tho property and it dovolvcd upon 
the iour sons by inheritance ns len;int.;-in-coiiimon. 
The plaint made'no mention that the father formed a 
joint Hindu family with his sons and that sons succeed¬ 
ed as survivors. Two of tho plaintllfs B and C bad 
attained majority three years before suit: 

Held that the suit was governed by Art. 44 and not 
by Art. 144. The mother acted as a natural guardian 
of her three minor sons and tho adult son acted in his 
individual capacity and not as nwn.iger representing 
the joint Hindu family. The suit was therefore time 

l.arred so fur as li and C were concerned and was 
within time so far as D was coiicerm'd: 1 A. I K. 1914 
Oudh 338 : 7 A. I R. 1920 Cal,776 and 7 A. 1 K-1920 
Bom. 1. Bd. on.; 5 A. I. R. 1918 Mad. 730 and 2,5 All. 
407 (P. C.), Disluuj. [Paras 5 and 9] 

Annotation';—(’42'Com,) Lim. Act. Art. 44, Ns 2, 8, 

Cases referred.^ 

1. (’03) 30 I. A- 163 : 23 All, 407 ; 8 S-ir. 483 (P. C.), 

Gharil-ullab v» Khalak Singh, 

2. (’32) 19 A. I. R. 1932 Oudh 158 : 8 Luck. 28 : 137 
I. C 814, Baijnalh v. Maharuj Bahadur. 

3. (’36) 23 A. I. R. 1930 Oudh 3:41; 12 Luck. 273 : 
163 1. C, 935. Mt. Sirtaji v. Algu I'padhyay. 

4. (T8) 5 A. I. R, 1918 Mad. 730:40 1. C, llo, 
Appauna Prasada v. Appaniia Mahapatro, 

5. (’14) 17 0. C. 52 : 1 A. I. K. 1914 Oudh 338 : 23 
I. C. 400. Shconalha v. Sheoraj Singh. 

6. (’21)59 I. C. 589 : 7 A. 1. R. 1920 Cul. 77G. Bro- 

iendra Chandra v. Prosunno Kumar. 

7. (’20) 44 Bom. 742 : 7 A. I. R. 1920 Bom. 1 : 58 
I. C. 257 (F. B.), Fakirappa Limanna v. Lumanna. 

Pajeshwari Prasad — for Appellant. 

Krnhna Swarup Venna — for Resjiondents. 

Judgment.—Tho facts giving rise to this 
second appeal are as follows: One Ratan Singh, 
who was the original owner of the property had 
four sons, Ram Autar Singh, Ram Bahadur 
Singh, Shoo Bakhsb Singh and Bacbeba Singh. 
Ratan Singh died leaving his four sons and his 
widow Mt. Jairaja. On the death of Ratan 
Singh all the sons were minors and they were 
entered in the revenue records under the guar¬ 
dianship of their mother. Ram Autar became 
major on 16 . 0 - 1925 , and was so recorded. On 
31 - 1 . 1931 , Ram Autar as major and Mt. Jairaja 
as mother and guardian of her three minor sons 
executed a sale of the property in suit in favour 
of Badri Prasad. On 18 - 2 - 1941 . the suit giving 
rise to the present appeal was brought by the 
three sons of Ratan Singh excluding Kai^Autar 
Singh for setting aside the sale in so far as their 
share was concerned. It was alleged that the 
deed was not executed for their benefit and was 
not binding upon them. In the plaint it was 
clearly stated that Ratan Singh was the abso- 
lute owner of the property and be left at his 
death four sons as heirs. It is significant that no 
reference was made in the plaint that Ratan 
Singh formed a joint Hindu family with bis sons 
or that the sons succeeded to his property as 


126 Oudh Ram Bhakosey v. Ram Bahadur Sikgh (Ghulam Hasan 0. J,) LIE 


siirvi^'orfl in the joint ffiinily. On the contraryi 
it was allegc-d that Batan Singh was the abso. 
lute owner and his proijcvty devolved upon his 
four sons by inheritance. 

[ 2 ] The suit was resisted by the defendant on 
the croiind that the sale deed was binding on 
the plaintiffs as the consideration was taken for 
payment of Government revenue and to meet 
other necessary charges. It was also pleaded 
that the suit was time-barred as the plaintiffs 
attained majority more than thi’ee years before 
the institution of the suit. 

[3j The trial Court decreed the suit on 30-8-1941. 
That Court held that although two of the plain¬ 
tiffs attained majority more than three years 
before the suit, Bacheba Singh did not become 
major till August 1938 and the suit which was filed 
on 18-2-1941, was, therefore, within time. The trial 
Court further held that, in any case, Art. 144, 
Limitation Act applied because the sale was 
made by the eldest son acting as manager of the 
joint Hindu family. A sum of Bs. 83-2-0 was 
found to have been taken for the benefit of the 
plaintiffs and the suit was decreed upon the pay¬ 
ment of this amount along with certain expenses 
of the sale. The lower appellate Court confirmed 
the decree. 

[ 4 ] Both the Courts below relied upon an 
admission of Ram Bharosoy defendant made on 
13-8.1941, apparently in answer to the plaintiffs’ 
counsel’s statement. The plaintiff’s counsel stated 
for the first time on that date that all the four 
brothers were joint on the date of the sale deed and 
the property in suit was ancestral joint family pro¬ 
perty. Ram Bharosey admitted this fact. The 
arguments were then heard and the judgment 
was delivered on 30-8-1941. Reliance was placed on 
301. A. 165^ in support of the proposition that no 
guardian can be appointed for a minor in respect 
of his share in the property of an undivided 
Mitakshara family, and any transfer made by 
mother as guardian is without legal effect. The 
Courts below, therefore, held that the execution 
of the deed by Mt. Jairaja as guardian for the 
minors be disregarded and it should be taken to 
mean that Ram Autar Singh executed the deed 
as the karta of the joint Hindu family. In this 
view Art. 44, Limitation Act was held not to 
applygind Art. 144 was applied. Article 44 pres¬ 
cribes a period of three years for a ward who 
has attained majority to set aside a transfer of 
property by bis guardian and time begins to run 
from the date when the ward attains majority. 
Article 144 gives 12 years’ period. 

[5J It is contended before me that the Courts 
below were wrong in allowing the plaintiffs to 
set up a new case at the time of the arguments 
.which was in variance with their pleadings. It is 
farther contended that the admi^on made by 


Earn Bharosey was one on a pure question of 
law and was erroneous and should not have beaJ 
held to be binding upon him. I am of opinion 
that this contention has force. There is good 
authority in support of the proposition that the 
self-acquired property of the Hindu father when 
it devolves upon his sons who are members of a 
joint Hindu family cannot in their hands be re¬ 
garded as joint family property: vide ALB. 
1932 oudh 158^ which was explained in A. L B. 
1936 Oudh 331.® The statement made by Bam 
Bharosey is as follows: 

“Ram Autar, Ram Bahadur, Sheo Bskhsh and 
Bacheba Siogb were members of a joint Hiuda famil; 
when the sale deed was executed and the proper^ is 
suit was their joint family property.” 


The first portion of the statement may be re¬ 
garded as a statement of fact within his knowj 
ledge but the second portion is clearly his 
opinion about the character of the property 
which is a question of law. As regards the first 
portion, the admission is sought to be explained 
by the learned counsel for the appellMt as mean¬ 
ing that they as brothers were living tc^ther 
and I am not prepared to say that this interpre¬ 
tation of the statement is unreasonable. Be that 
as it may, the statement is in answer to w 
plaintiffs’ counsel’s statement made for the 
time after the close of the evidence It is 
an admission which can be withdrawn or, at My 
rate, explained that it was due to a nM^eo 
view of the law. In any case the 
contrary to the plaintiffs’ own ple^iugs®^ 
Courts below were not justified in 
into service against the appeBant’s 
admission is disregarded, the 
Ram Autar/-the co-executant „|J. 

acted in bis own individual capacity for ] 
and not as karta of a joint ^du farm y 
sisting of himself and his minor brothers, 
is nothing in the deed to show that 
was acting as the manager. As a mattes 0 
could not. The property was the ^ 

property of bis father and, 
plaintiffs’ own case, had devolved upon 
not as members of a joint Hindu 
tenants-in-common by inheritance Eaca 
sons had a definite share which he wM 
to alienate. It is obvious, therefore, tha 
will apply to the case. No suit has 
by Ram Autar to set aside the ^ 

own share and the plaintiffs have 
the sale should be set aside in toto but ^ 
fined their claim to three-fourths 
property and have excluded the jg 

of Ram Autar. The decision m SO of 
not applicable to the facts and of fiis 

the present case. In that case 
application of Art. 44, Limitation AOi 
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In that case there were three brothers, one of 
them was major and the other two minors. The 
mortgage was made hy the major brother on bis 
own behalf and by the mother on behalf of the 
minors. The mortgagee filed a suit to enforce 
the mortgage. The mother had obtained a certi¬ 
ficate of guardianship from the Court. The ques¬ 
tion raised before their Lordshiis was that 
the mortgage was invalid as the mother did not 
obtain the sanction of Court before making a 
mortgage. Their Lordships held that a guardian 
of the property of an infant cannot properly be 
appointed in respect of the infant’s interest in 
the property of an undivided Mitakshara family. 
They further held that the mortgages were not 
mortgages by the guardian but mortgages by the 
family entered into by the karta of the family 
with the concurrence of the second brother who 
was also probably an adult member. The mort¬ 
gage was proved to be for necessity and was, 
therefore, upheld. In the present case, there is no 
question of any joint Hindu family or the sale 
having been made by the karta of the joint 
family. The ease was followed in A. I. R. 1918 
Mad. 730* which was also a case of a joint Hindu 
family and Art. 44 was held not to apply to a 
suit by a minor member of the joint family on 
attaining majority to declare that the alienation 
by the natural guardian was not binding upon 
him. 

[6] Stuart A. J. C. (later Sir Louis Stuart, 
G. J.) in 17 0. C. 62 * applied Art. 44 to a case 
where the mother of the minors, acting as their 
guardian, bad sold lands belonging to the minors 
during their minority and the minors had 
brought a suit for possession of lands more than 
three years after attaining majority. 

[ 7 ] Article 44 was also applied by the Calcutta 
High Court in 691. C. 589® to a transfer by the 
mother as natural guardian of her minor son 
during minority. That was also a case in which 
the property which had devolved on the son he- 
longed eiclusively to the father and did not be¬ 
long to the family. 

[8] The Bombay High Court in 44 Bom. 742 ’ 
also held that a Hindu minor on bis attaining 
majority cannot sue to recover possession of the 
property transferred by his mother acting os his 
natural guardian during bis minority without 
suing to set aside the transfer within the period 
of limitation provided by Art. 44, Limitation Act. 

[91 In the present case the mother acted as a 
natural guardian of her three minor sons and the 
adult son acted in his individual capacity and 
not as manager representing the joint ^ndu 
family. In this view of the matter, the suit will 
be within time so far as Bachoba Singh is con¬ 
cerned, bnt it would be beyond time in respect 
of the other two plaintiffs. 


[10] Accordingly I allow the appeal and modify 
the decree of the Courts below by dismissing the 
suit of Bam Bahadur Singh and Sheo Bakhsh 
Singh respondents as time-barred and maintain 
the decree in favour of Bachcba Singh so far as 
his share in the property is concerned on pay¬ 
ment of the proportionate amount found to have 
been taken for legal necessity. The parties will 
bear their costs in proportion to success and 
failure in all the three Courts. 

S. c. Decree modified. 


A. 1. R. (35) 1948 Oudh 127 [C. N. 45.] 

Kidwai J. 

Kamlapat Sahai—Defendant—Appellant v. 
Mt. Manho Bibi — Plaintiff—Respondent, 

Second Appeal No. 593 of 1946, Decided on 30-9 1947, 
againet decree of Addl. Civil Judge, Lucknow, D/* 
20-9-1946. 

Transfer ol Property Act (1882), S. 113—Accep¬ 
tance by lessor of money for use and occupation 
during pendency of appeal in ejectment suit, whe. 
ther waiver of notice. 

Once a suit for ejectcneot has been instituted, it can¬ 
not possibly be said that any act of tbe lessor shows an 
intention to treat tbe lease as subsisting unless be with¬ 
draws tbe suit. Ho may renew tbe lease, in wbicb case 
it would not be a question of waiver but a question of 
fresh lease. Whore not only bad tbe lessor instituted 
tbe suit but be had obtained a decree for ejeotmeot and 
be bad attempted to execute that decree, and be did not 
withdraw his suit nor did be withdraw the execution 
proceedings, it could not bo said that bis action in recei¬ 
ving tbe money due for tbe use and occupation of tbe 
looms during pendency of appeal in suit indicated ar) 
intention to waive tbe notice which bad already merged 
in a decree of Court, though in tbe receipts iho word 
"rent’’ bad been used instead of tbe words “damages for 
use and occupation;" 13 A. l.R. 1926 Cal. 763, Dusent. 

[Para 6] 

Annotation. — (’45'Com.) T. P. Act, S. 113, Note 3 
Pts. 6 and 7. 

Case referred:— 

i. ('26} 13 A. I. B. 1926 Cal. 763 : 94 I. C. 156, 
Manickla] Dey v. Eadambioi Dassi. 

M, E. Selh—ioT Appellant. 

ilahabir Pd. Srivastava—lor Respondent. 

Judgment.—This appeal arises out of a suit 
instituted by tbe respondent against tbe appel- 
lant for arrears of rent and for ejectment from 
two rooms occupied by tbe appellant in a buil- 
ding belonging to tbe respondent situated in 
Aminabad in tbe city of Lucknow. Tbe Munsif 
(North). Lucknow, decreed the suit on so-t 1946 
but the appellant filed an appeal in tbe Court of 
tbe District Judge, Lucknow, on 26-2 1946. 
During tbe pendency of tbe appeal when it came 
on for bearing on 12-7 1946, the appellant applied 
to tbe Additional Civil Judge, Lucknow, stating 
that a compromise bad been arrived at outside 
tbe Court, by which tbe respondent bad waived 
tbe notice of ejectment and bad re-admitted tbe 
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appellant to the tenancy of the rooms by accep¬ 
ting rent. It was accordingly prayed that the 
appeal might bo allowed in terms of the compro- 
mise. In soj^port of this alleged compromise, the 
appellant tiled two receipts issued by the respon. 
dent’s husband to him, in both of which it is 
montioned that the imyment was being accep¬ 
ted for the rent of the months of May and June 
respectively. 

[•2] TliG respondent denied that any compro- 
miso had been arrived at or that the notice of 
ejectment had been waived and that there had 
been re-admission to tenancy. The appellant 
produced himself in the witness-box and the 
respondent’s husband was examined on her be¬ 
half. The lower appellate Court, on a consider¬ 
ation of this evidence, has come to the conclu¬ 
sion that there was no compromise. It has also 
not accepted the case of waiver of notice, since 
the rent was paid not only after the institution 
of the suit but also after a decree bad been 
passed in favour of the respondent. The appel. 
lant has now come to this Court in second 
appeal. 

[3l With regard to the question of compro¬ 
mise, the decision of the learned Additional 
Civil Judge, Lucknow, is perfectly correct and 
is based upon good reasons. It is said that the 
compromise was arrived at in the end of the 
mouth of March, yet we find that on 29tb March 
the respondent filed an application in the lower 
appellate Court objecting to stay of execution 
proceedings and alleging that the defendant- 
appellant had been committing default in pay. 
ment of rent. After contest, the application 
for stay was allowed on condition that the 
appellant deposited in Court a sum of Bs. 260 
for rent and Bs. 93 for costs. During all this 
time, no application was made by the appellant 
for having a compromise, which is alleged to 
have been already arrived at, duly recorded in 
Court. After 9-M946, also no application for 
recording of the compromise was made till the 
date of the bearing fixed, namely 12-7-1946. 
In these circumstances, it is difficult to believe 
that there was in fact a compromise in March 
1946. The decision of the lower appellate Court 
on this point must, therefore, be upheld. 

[4] On the question of waiver, the learned 
advocate for the appellant relied upon a decision 
of the Calcutta High Court reported in A. l. B. 
1926 cal. 763,^ in which a learned single Judge 
of that Court has held that acceptance of rent 
during the pendency of a suit amounts to a 
waiver of the notice. The learned Judge pointe 
out that, in 8. 118 , T. P. Act, there is no proviso 
similar to the second proviso contained in 8.112 
of that Act. From this he came to the conclu¬ 
sion that a notice could be waived even after a 


suit had been brought to enforce the tights which 
arose by reason of that notice. With all defe. 
renco to the learned Judge I am uiuible to 
agree with this reason. 

[ 5 l Section 113 does not contain a proviso 
because it only relates to an act showing an 
intention to treat the lease as subsisting. Once 
a suit has been instituted, it cannot possibly be 
said that any act of the lessor shows an inten¬ 
tion to treat the lease as subsisting unless be 
withdraws the suit. He may renew the lease, in 
which case it would not be a question of waiver 
but a question of fresh lease. In the present case 
not only had the lessor instituted the snil 
but she had obtained a decree for ejectment and 
she bad attempted to execute that decree. 
was only by reason of an order of the appellele 
Court that execution proceedings were stayed’. 
She did not withdraw her suit nor did she with¬ 
draw the execution proceedings. It cannot, there- 
fore, be said that her action in receiving the 
money due for the use and occupation of the, 
rooms in the months of May and June indicated 
an intention to waive the notice which bad al¬ 
ready merged in a decree of Court. It is ^ 
doubt true that in both the receipts the word 
“rent” is used instead of the words "damage^ 
for use and occupation,” but in view of her wa 
duct, misuse of the word "rent” would '' 
cate that the notice had been waived. In 
present case even the Court in its order a 
9 2-1946, hasused the word “rent” ^ortbe amount 
awarded by it for the period suteequen* 
passing of the decree. Moreover, it is to n 
ced that the plaintiff has instituted ^ 
suit for the recovery of the money due to 
respect of five months elapsing since s e 
obtained the decree for ejectment A pw 
amount claimed in the suit was order 
deposited before the stay was granted M 
A. 8 , the first of the receipts 
merely a receipt for the payment of the 
remaining due after the deposit had ^ ^ 
in the appellate Court, and it also ® 
payment of the costs of the suit for iijj 0 
these circumstances the learned lower apF 
Court was quite justified in bolding 
had been no waiver of the notice or ^ 
the lease though it is wrong in refernng 

[ 6 ] xte result is that the appeal fails and^ 
dismissed with costa. The stay ^ 
23-1-1947, is withdrawn, and the in 

be entitled to obtain all {be 

respect of the amount due to hM , 
various orders of this Court as well 

lower Court. , 

R.G.D. Appeal 
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A. I. R (33) 1948 Oudh 129 [0. N. 46.] 

Kidwai J. 

Saliti Din—Defendant —AppeJiant v. Shri 
Dhami'-h Dhnriii Bhagwan Brajman Bara 
Asthan — Plaintiff— Be'^pondmt. 

S''i'ond Api'Cal No 282 of 1942, Decided on 30-9-1947, 
against onier of Civil .ludsc, Baliraicb, D/'23-4-1913. 

Evidence Act (1872). S. 92 Provisos 2 and 4 — 
Applicability-Subsequent oral agreement between 
mortgagor and morigagee regarding the rrode of 
payment — Mortu’age deed silent on the method — 
Agreement in no way modifying or rescinding 
terms of mortgage — Oral agreement can be 
proved. 

Where the documeut evidencing the mnvlgage is 
silent as 10 ihe uiauner in wliich the payment is to be 
lItad^ and there is nothin" meonsi-tent with an oral 
agreement suh>e(iuent!y enti rod into belwi en the morlga* 
gor and the morigagrc under which possO'Sion of some 
property is delivered to the latter to realise the jnofits 
and utilise thim towards the payment of the intcicst 
atrd principal, and which does not in any way modify 
or rc-cind any provision of the agreement evidtnerd 
by llie mnrlgngo deed, proviso 4 to S. 92 ba« no appli¬ 
cation, The mortgagor is not therefore pinbibited from 
proving ihe term- of the agnement: 14 0. C. 321, Dis- 
tiug.] 3 A. I U. 1916 Oudh 313, Foil.-, 10 I. C. 196 
(Oudh); 13 .\. I. It. 1926 Oudh 273 and 33 A. I. R 1946 
All 283, Ref. (Para 4) 

Co'Cs rtferred :— 

1. i’ll} 14 0. C. 321 :13 I. C. 813, Ajodlya Prasad v. 
JagMflish Singh. 

2. 1T6) 19 0. C. 166 : 3 A. I. R. 1916 Oudh 313 : 34 
I. U. 745, Jr*gatpal Smub v. HaroHin Sirgh. 

3. (Tl) 10 1. C. 196 (Oudh), Kedar Singb v. Sumer 

Sltigb. 

4. (’26) 13 0. D 3. 95 : 13 A. I. R. 1926 Oudh 273 : 
I* 1 Luck 160 : 95 I.C 1019, Snkh Lul v. Muran Lai. 

5. i’46i li'46 0- W N IH. C.) 6 ; 33 A. I. R. 1946 All, 
283 : I 1., R. (11146) All. 357 : 225 I. C. 482. D«l- 
govii-a V. U m Smgh. 

ilahnbir Pd. Stiv'i.'.tava—tot Apprllant. 

H. Husaxn and E. D. Srivaslava — 

for Respondent. 

Judgment—O q 29-6'1925, Sabib Dmapiel- 
lant, execiiied a uior {rage deed of bis halt sbaro 
ID grove No. 128 in village Bhakrauli Khapurwa, 
di.'triot )3abraicb, in favour of tbe respondent 
, ill consideration of a sum of Rs 181 for a period 

. of 2 years Tbe mortgage deed provided for 

intereut at the rata of 12 per cent, per annum, 
and it was provided that interest would continue 
* to run at tbe rate stipulated even after tbe 
\ expiiy of tbe (leriod of 2 years The mortgagee, 
' respondent, instituted the suit, out of wbicb this 

f ap[)eal arises, for bis mortgage money and 

f prayed for tbe sale of tbe mortgaged property, 

f T be defendant appellant in reply pleaded that 

about a month after tbe mortgage deed bad 
|f been executed, at the instance of the plaintiff, 
be gave to tbe plaintiff possession over tbe plot 
‘f witli a view ihat all the profits from tbe fruit, as 

if well H8 f rom tbe wood,of the grove should be utilis. 

jf ed towards reduction of the interest as well as 

|i tbe principal of tbe debt It was pleaded that 

the profits had lieen sufficient to discharge tbe 
^ 1648 0/17 A 18 


entire debt and that, therefore, no decree could 
bo passed in favour of tbo plaintiff. 

[2] The trial Court framed an issue on this 
question and evidence was recorded. On a con- 
sidcration of the oral and documental y evidence 
on the record the trial Court came to the conclu¬ 
sion that possession was delivered to the plaintiff- 
respondent in accordance w'ith the agreement 
mentioned above which the Court found to have 
been proved. On a calculation of profits from 
this grove the Court came to the concluHon 
that tlie debt bad been wiped out and it, there¬ 
fore, dismissed tho suit ThO plaintiff ap[.ealed 
and tbe learned Civil Judge of Dahraich allowed 
tbe api eal and decreed tbe suit (or Rs. 3i3.n.O 
with costs to he recovered by sale of tbe 
mortgaged property. The learned Civil Judge 
did not go into tbe question as to whether any 
such ngreement bad been arrived at between 
tbe parties or not, and, if such an agreement 
bad been arrived at, whether profits from the 
property were suflicieut to discharge tbe debt. 
Tbe learned Civil Judge was of the opinion that 
proviso 4 to s 92, Evidence Act, bars such an 
inquiry and that tliis was not a case to which 
proviso 2 of S. 92 was applicable. He relied uiion 
a decision of a Bench of the Court of the Judi¬ 
cial Commissioner of Oudh reported in 14 o. C. 
321 * and he distinguishfcd the case ui)Oii which 
tbe defendant relied, namely 19 0. C ICO ” 

[3] In tbe arguments before me the learned 
advocate for tbe appellant has contended that 
tbe view expressed in 19 0. C. 166" is tbe correct 
view and has been adopted in other cases both 
by the Court of the Judicial Commissioner as 
Will as by this Court while tbe facts in 14 0. C. 
321^ are clearly distinguishable from the present 
case. 

[ 4 ] In tbe present case tbe oral agreement 
set up does not in any way modify or rescind 
any provision of ibe agreement evidenced by 
tho mortgage deed. Tbe interest remains tbe 
same All that is done is that a method of pay¬ 
ment is provided, and this is a matter wbicb 
does not in any way affect any of tbe provisions 
of tbe mortgage deed. On this matter the 
mortgage deed was entirely silent. It cannot,' 
therefore, be said that proviso 4 to S. 92 has any 
application to tbe present case. Since tbe docu. 
ment is silent as to tbe manner in wbicb tbe 
payment is to be mode, there is nothing incon-j 
sistent with an agreement between the mortgagor 
and tbe mortgagee under which possession of 
some property is delivered to tbe latter to realise 
tbe profit? and utilise them towards tbe payment 
of bis interest and principal. Thus tbe defendant 
is not prohibited by tbe provisions of 8.92, Evid- 
ence Act, from proving tbe terms of tbe agree¬ 
ment. 
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[ 5 ] In 14 0 . C. 321 ’ the agreement originally 
arrived at varied, since the subsequent 
contract stipulated that the entire profits deriv¬ 
ed ly Uio mortgagee from the property mortga- 
gfd ^vould bo applied iu satisfaction of the 
interest and that be \\-ould bo entitled to redeem 
upon payment merely of the principal sum. 
Thus the stipulation as to interest in the 
mortgage deed was substantially varied and the 
lato which had originally been provided for was 
modified by confining it to the extent of profits 
derived from the property over which possession 
was delivered. The learned Judicial Commis- 
sioner, therefore, held that proviso 2 to S. 92 did 
not apply as this was not a matter on which 
the document was silent and that this term was 
inconsistent with the terms of the mortgage deed. 
As I have already pointed out, in the present 
case the term as to interest remains unaffected 
and the mortgagee continued to be entitled to 
get interest at the rate stipulated for. If the 
income which he derives is not to be sufficient 
to satisfy that interest, he will be entitled to 
recover it under the provisions of the mortgage 
deed. If, on the other band, the profits exceed 
the amount of interest payable, they will be 
credited towards the principal. 

[C] In 19 0. C. 1C6* the position was very 
similar to that in the present case. The learned 
Judicial Commissioner states: 

"I find, therefore, that even after the period men* 
tioned interest ran on the principal sum. lo these circum¬ 
stances there is notbiiig illegal in an arrangement 
between the parties by which the mortgagee is put in 
possession of the mortgaged property in order that he 
may enjoy the profits and devote the amount realised 
towards the satisfaction of the interest. I need not quote 
authorities in support of this view as it is a view which 
is generally accepted. There is nothing in such an agree¬ 
ment which varies, contradicts, or adds to the terms 
of tbeoriginal deed. It is an arrangement which provides 
for the satisfaction of one of the conditions of the 
deed.” 

The principle enunciated iu these words is fully 
applicable to the case before me. This is also the 
view which has been taken by the Judicial 
Commissioner in 10 I. c. 196^ and by this Court 
in 13 0. L. J. 95.* A recent decision of the 
Allahabad High Court has also adopted the 
same view, vide 1946 0. W. N. (E. C.)5.^ 

[ 7 ] In this view of the matter the learned 
Civil Judge was clearly wrong in not consider¬ 
ing the question as to whether the alleged agree¬ 
ment bad been proved and as to whether the 
profits from the property of w’bich possession 
was delivered were sufficient to discharge the 
debt. The result is that the appeal is allowed 
with costs and the decree of the lower appel¬ 
late Court is set aside. Since, however, all the 
points involved in the appeal were not decided 
by the learned Civil Judge, the case is remanded 


to the Court of the Civil Judge, Bahraich, for 
disposal according to law and in the light of the 
remarks made in this judgment. 

R. G.D. Case rmanitd, 

1 

A. I. R (35) 1948 Oudh 130 [C. N. 4?.] 
Chandiramani J. 

Gopi Nath Singh — Accused—Applicant r. 
Emperor through Surajpal Singh —Cwnplfli- 
nant — Opposite Party. 

Crimioal Ref. No. 40 of 1947, Decided on 23-HM7, 
made by SeEsions Judge, Bae Bareli, D/-12-6-1947. 

Criminal P. C. (1898), Ss. 145 and 146-Boih pit- 
ties in joint possession — Applicability of Ss, MS 
and 146. 

Section 145 applies only in cases where the disinle 
is about actual possession and'not abont joint posseewn. 
Section 146 also deals with actual exclusive 
and when S. 146 cannot be applied to cases of janl 
possession, S. 146 also cannot be applied to 
A Magistrato, therefore, has no power to ortet an 
attacbment under S. 146, when he finds that totb ft 
parlies are in joint posseesion: 8 A- 
28 A.I.R. 1941 Oudh 616 and 2 A.I.R. 1915 
Hct OH 

Annotation: (’ 46 -Com.)Criminal P. C., 8.14511.45, 
S. 146, N. 6. 

1. ‘^-2l) 24^a a l"67 : 8 A. 1. B. 1921 Oadh 6; 63 U 
321: 22 Cr. L. J. 626, Arjun Singh v. JJandw M ; 

2. (’41) 28 A. I. B. 1941 Oudh 615 : 195 

42 Cr. L. J. 710, Mahamood Beg v. Eb»n , 

3. (’14) 27 M. L. J. 169 : 2 A.I. R- ’ 

25 I. C. 324 :15 Ct. L. J. 672, Mahomed KooUjiPI* 

V. Abdul Khadir. 

S. D. Bajpai — for Applicant. 

N. Sanerji — for Oppoeite P®/ty. 

idsstsfanf Goi’crnjwenf idtocafe— fwthe 

Order—This is a reference from the lea^ 
Sessions Judge of Rao Bareli 
that a certain order passed by ® ^ 

the 1st class, Rae Bareli, attaching P 
under 8. 14C, Criminal P. 0., be set asi ■ 

[ 2 ] It would appear 

Surajpal Singh filed a «9/l09, 

Nath. Bajrang and 19 others 
Penal Code. aUeging that on 
sons had wrongfully plucked i^looged 

fruits of hathal and mahua trew ^hi jjjj 
to him and one Sheo Kumar the 

after inquiry reported on 
accused persons were taking lorcin 

of the mango and mahua i„d and 

land, and it was requested that tne * ^ 

grove should be attached under 8. 
parties be bound over under 
P. C. The learned Magistrate, Mr. ^ 

receiving the report of the pohee 
property to be attached and isso » 

S. 145 , Criminal P. C. In reply to 
written statement was filed only oy 
Singh who denied that there wafl y 
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siOD of a breach of the peace or that the com- 
plaioant Surajpal Siugh aod Shiv Kumar had 
any claim to tbo property. The evidence which 
was eventually led in the case proved the joint 
possession of the complainants and of Gopi 
Nath Singh and others. The learned Magistrate 
was satisfied that there was an apprehension of 
a breach of the peace but be held that the par¬ 
ties were in joint possession and under the cir¬ 
cumstances ordered the groves in dispute to be 
attached under S. 146, Criminal P. C. The 
learned Sessions Judge in bis referring order has 
stated that according to the authorities of this 
Court S. U5, Criminal P. C., does not apply to 
cases of joint possession and in such circums¬ 
tances the order under S. 146 was without juris¬ 
diction and should be quashed. 

[3] I have heard the learned counsel for the 
parties and am satisfied that the reference must 
be accepted. There cannot be the least doubt 
from the terms of sub-ss. (l) and (6) of S. 145, 
Criminal P. G., that S. 145 applies only in cases 
whore the dispute is about actual possession 
and not about joint possession. This view was 
taken in the late Judicial Commissioner's Court 
of Oudh in 24 0. C. 167.' The same view was taken 
in A. I. R. 1941 Oudh 615^ and it was held that 
the possession should be actual and exclusive 
possession. Section 146, Criminal P. C., also 
deals with actual exclusive possession and if 
S. 146, Criminal P. C., cannot be applied, 
S. 146 also cannot be applied. This view finds 
support in the Madras decision in 27 M. L. J. 
169''' where it was held that a Magistrate has no 
power to order an attachment under s. 146, 
Criminal P. C., when be finds that both the 
parties are in joint possession. 

[4l Accordingly I accept the recommendation 
of the learned Sessions Judge, set aside the 
Older under S. 146, Criminal P. C., and quash 
the proceedings under S. 145, Criminal P. C. 
If the district authorities fear a breach of the 
peace, they may, if so advised, take action under 
B. 107, Criminal P. C., against the party or par¬ 
ties at fault. 

8.C. Order set aside. 

A. I. R. (38) 1948 Oudh 131 [C. N. 48.] 
Ghulam Hasan C. J. and Misra J. 

Mohammad Ibrahim—Applicant v. Bhopal 
Singh and another—Opposite Party. 

Grimmal MIbo. Application No. 68 of 1947, Decided 
on 80-9'1947. 

Contempt oi Courts Act (1926), S. 3 — Interfer¬ 
ence with course oi justice—Prejudicial publication 
during pendency oi suit. 

The question whether the publication by the other 
party during ‘.he Tendency of a suit has resulted in 
any prejudice to the applicant's oefouce Is immaterial. 


Oudh i;;l 

What is essential under the law is that the publi¬ 
cation should be calculated tocr<atcnu atmospliero of 
prejudice against a party or such prejudice ns may 
interfere with the courec of a fair trial. (f'ura 9J 
A, a taluqdnr, sued B for decinrution of liis title t > 
certain plots as part of his estate. Wlido su’ts in respect 
of such plots were pending, C, the Supciintondent of 
tho estate and D, standing counsel, estate issued a 
public notice in papers asserting that the land witliiii 
tho boundary given (which included tlic plots in suits) 
belonged to the estate and that the persons entering 
into transactions with B did so at their own risk. Four 
more suits against B for similar declaration were also 
filed by A for other plots transferred by B from the 
same land. In an applicat’on under S, 3 by /? against (' 
and D that the publ'cation of the said notices amount¬ 
ed to contempt ol Court; 

Beld, that the action of C and D in publicizing the 
assertion of title while the matter was iub judicc 
amounted to contempt of Court, caused real prejudice 
to B and substantially interfered with duo course of 
justice; Case law discussed. [Para 19] 

Cases referred:— 

1. (’40) 41 Cr. L. J. 581: 28 A. I. R. 1941 Oudh 14 : 
16 Luck. 61; 188 I. C. 408, Radba Krishna v. Raja 
Ham. 

2. (’31) 18 A. I. R, 1931 All. 420 ; 63 All. 712 : 130 
I. C. 282 ; 33 Cv. L. J. 259, Babu Guru Charan Prasad 
V. ‘Aj’ Newspaper, Benares City. 

3. ('35) 67 All. 573 : 22 A. I. R. 1935 All. 117 ; 1-39 
I. C. 193, Rajcnder Singh v, Uma Prasad. 

4. (’38) 25 A. I. R. 1938 Cal. 772 : 1. L. It. (1938) 

2 Cal. 447 : 173 I, C. 744, Suresh Chandra v. Biswa 
Nath. 

5. (’39) 43 C. W. N. 333 : 20 A. I. R. 1939 Cal. 672 : 
I. L. R. (1939) 1 Cal. 399 :183 I. C. 286 : 41 Cr. L. J. 
148 (S.B.), Id the matter of Nugeiidra Katb. 

6. (1889) 58 L. J. Q. B, 490 : 61 L. T. 343 : 37 W. R. 
724, Hunt t. Clarke. 

7. (’31) 58 Cal. 884 : 18 A. I. R. 1931 Cal, 257 : 131 
I. C. 267 ; 32 Cr. L. J, 675, Anantalal Singha v. Alfred 
Henry Watson. 

8. (’14) 41 Cal. 173 ; 1 A. I. R. 1914 Cal. 69 ; 20 I. C. 
81; 14 Cr. L: J. 321 (8.B.), Legal Remembrancer v. 
Matilal GLose. 

It. D. Srivusfava—for Applicant. 

It. F. Bahadurji and P. N. Asthana— 

for Opposite Party 1 and 2. 

Order — This application under 8. 3, Con- 
tempt of Courts Act arises out of two notices 
dated 16-3-1947, and 18-3.1947, in the National 
Herald and tho Tanwoor of Lucknow respective¬ 
ly. The application was filed on 9-4 1947, against 
Tbakur Bhopal Singh, superintendent of tho 
Balrampur estate and Mr. P. N. Asthana, an 
advocate of Lucknow. 

f2] The application was made by one Moham- 
mad Ibrahim, who is defendant in two suits 
(NOS. 219 and 3.39 of 1946) instituted by Maharaja 
Sir Pateshwari Prasad Singh taluqdar of tho 
Balrampur estate, against him in tho Court of 
the Munsif, North Lucknow, whero they aro 
pending. 

[3] Suit Ko. 219 of 1946 was filed on 6-7-1946, 
for possession of land measuring eight biawanais 
comprised in kishtwar plots Nos. 88 and 46 in 
village Dogawan Purwa Doom, now a part of 
Lucknow, by demolition of certain unauthorised 
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consh'uctions iiiadi,' l>y j\fol)amniacl Ibrahim. In 
J oi tlie iilnint the j'laintiH alk'^icd that he 
war? the owi’ci- of village i)ogavan and ^‘as the 
o^viicr iji i)( •. 01 the land cncroaclied upon. 

Till" ijiiit \va i'-' ’ p ir/c’ 0)1 2l-lO-lOi(). An 
iipj)!ii'iitioii uiiili'i o. Fk. 1-b C'ivil P. Cfor 
so:ii::g aside ii '- c.r i-inip. decree was made on 
tau ll::.'- was dismissed on 20-U-l0iG. 
An aipeal against tl.c order refusing to set aside 
ihe (•/• / (li'cree was filed in January lOil. 
’llio jij.iea! was allov.ed on M-5.l‘ii7, with the 
re.'iill that the £’.r paile decree was set aside and 
the case was sent back lor trial on the merits. 

[i; hiuit NO, AtO of lOiC was (iled on 10-9-1046, 
upon similar allegations. Tlie land which was 
the subject-matter of dispute was 12 biswansis 
and seven Kachwai sis compiised in ki.slitwar 
plo’s Nos. and 4,'5. The ndief sought was a 
di-ciaratiou that tlio Balrampui- estate is the 
owner of the land in suit and that possession 
should bo given to it by demolition of the 
cncioaehments and a relief for injunction. An 
od interim order for injunction was issued 
against Mohammad Ibrahim and it was made 
absolute on 18-1M04G. upon his counsel raising 
no objection to it, Issues wore then framed in 
the case. The case was fixed for evidence on 
31.7.FM7. 

[b] While the aforementioned two suits were 
pending, the two ofl'ending notices under date 
iGth March and 18-3 1947. appeared in the papers. 
The notices are identical in terms and the one 
appearing in the National Herald may be repro. 
duced verbatim: 

‘ I’ulilic is inf >11110(1 that the land bounded as below 
andl\iiij,Mn village Dog.iwan Purwa D<>em belongs to 
ti p Bulnunpur estate Attempts arc be'ng made by one 
Mobanimad ibtubim, son of Haji Amir Khan to lease, 
and sell and in utgage poifons on the said area near 
Cbomartolia. Anyb 'dy wbo enters 'nt > any transaction 
in respect nf that land will do so at h's risk 

Rust:—Canning Street and Naka H'ndola. 

West—Araz' Mazru'v nioiiza B'rbana. 

North:—Canning ''treet \va Rasta Abadi Chamartolia. 

S'jutb:—Aisbbagli Road. 

Tb. Bhopal Singb, 
Superintendent, 

P. N. Asthana, Advocate, 
Counsel It Balrampur estate." 

[6] In parns. 6 and 8 of the application it is 
alleged that the notices published in the papers 
are calculated to interfere with the course of 
administration of justice and have a tendency to 
preiiidice ihe public against Mohammad Ibrahim 
with a belief that he is a trespasser and an 
invader. It is also staled that the object of pub¬ 
lishing the notices w-as to cast a cloud over his 
title and to prejudice the public against him. 
The application is supported by an affidavit of 
Mohammad Ibrahim. 

[7] In reply the publication of the notices dur¬ 
ing the pendency of the suits is admitted. It is also 


admitted that the Balrampur estate had instituted 
proceedings under S. 145, Criminal P. C., onelh 
February 1047 but the application was dismissed 
on 15th March l9-i7. by the Magistrate. It is 
alleged that. Itloliammad Ibrahim made several 
transfers of the property in dispute by way of 
mortgages, sales and leases from Slay 1946 to 
May 19]7, that enquiries were made from the 
Balrampur estate by certain persons as to who- 
thor the estate had any claim to the land in dis¬ 
pute and that in order to avoid future complica- 
lions and to protect the interests of the Maharaja 
of Balrampur as well as the third parties they 
]iublishcd the notices. It is also pointed out that 
the publication of the notices referred to open 
land situated near Chamartolia in Dogaww 
which hid no concern with the land involved in 
the civil suits over which the applicant Moham¬ 
mad Ibrahim had already made constructions 

and it referred to all that open land about which 

enquiries were made from the estate. It is furth« 
alleged that the publications were made in g(W 
faith and were not in any way calculated to in¬ 
terfere with the course of administration of jushw 
nor had they a tendency to prejudice the pub i® 


against Mohammad Ibrahim. a j- „ 

f8] According to the applicant the offeudmg 
passage in the notice is the first portion in w 
the assertion is made for the information o 
public that the land with the boundan® given 

therein in village DogawanPnrwa Poem “W 

to the Balrampur estate It is no longer , 

that the boundaries given are compreb^nsiveau 

would include the lands in dispute m 
suits mentioned above. There can. J • 
no doubt that the assertion of title 
the offending passage embraces ® 

lage Dogawan Purwa Doem which 
comprised the land in dispute as well, 
to the lands in dispute which is only a . 
portion of plots Nos. 38 and 46 was 5ub 
the tw'o suits and it is obvious tba ^ 
title in respect thereof in a public n 
would tend to prejudice the „ .^nogito 

dant. It is contended on ^ Jned 

parties that the estate could Wnd indis- 

in express terms the exclusion of the , j-g to 
pute from the notice as they were r 
the applicant’s attempt to transfer 
than the land in dispute to outsiders, m 
not think that there was any ob ‘S® jlia 
the opposite parties to issue jjjgig. 

press So far as the transfer of he ud 

pute in the two cases is concerned, there ^ 
point in issuing a notice as S. 5 , • 
forbade the transfer of pro^rty of 

and if a transfer was made no effect oB 

the provisions of that section, it 0 ®“ ga far 
the rights of the Balrampur estate, ou 
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S. 41 of the same Act is co.. ined, evon if ibe 
applicant assumed the ro'o of ostensible owner of 
ptojiei-ty which did no. jelong to him and pur¬ 
ported to transfer it, it would be open to the 
Balrainpur 'I'claie to sue for injunction to prevent 
iiirn from alienacing property and sue him aind 
his transferee for possession if lie persisted in his 
attitude. 

[9] Wo are far from suggesting that it was 
not oi)ento the Bahampur estate to issue in the 
press warning to prospective purchasers against 
negotiating with Mohammad Ibrahim for trans¬ 
fer of lands belongiug to the estate, but the 
gravamen of the charge which is brought against 
the opposite parties is that they asserted title for 
the information of the public to lands which 
were the subject-matter of adjudication in a 
Court of law and which upon criminal proceed¬ 
ings having proved infructuous bad led to the 
tiling of the suits by the estate. Upon tbo own 
showing of the opposite parties there was an 
apprehension of a breach of the peace regarding 
the title to the lands in suit and the fact that the 
estate had to file civil suits against the applicant 
must be a fact of common notoriety in the loca¬ 
lity. The question of title and possession to the 
lands in suit will, in all probahiliiy, depend not 
only on the documentary evidence but on tbo 
oral evidence as well. Witnesses will have to bo 
produced to prove acts of possession or owner¬ 
ship over the land in suit and it may well be, 
as counsel for tbo applicant contends, that he 
will be hampered in procuring evidence or per¬ 
suading witnesses to come forward and give evi- 
dence in his favour. Indeed counsel went the 
length of saying that he has already been handi¬ 
capped in the matter as witnesses are not easily 
forthcoming. The question whether the publica¬ 
tions have resulted in any prejudice to the appli¬ 
cant’s defence is immaterial. What is essential 
under the law is that the publication should bo 
calculated to create an atmosphere of prejudice 
against a party or such prejudice as may inter¬ 
fere with the course of a fair trial. 

[lO] We may mention in passing that four 
more suits were Bled by the estate for possession 
in May 1917 in re.=5pect of other lands which were 
alleged to have been transferred by Moliammad 
Ibtahim to various persona on different dates in 
January 1947. These transfers were evidenced by 
registered documents. Wo do not think that we 
should extend the scope of the application beyond 
the two suits to these four suits on the ground 
that they were In contemplation at the time when 
the publication of the notices took place but we 
do think that it would bo reasonable to assume 
that if property belonging to the estate is trans- 
ferrod by a person having no title thereto, the 
estate is bound to take legal proceedings foi 
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vindicating ils title. The fact that the applicant 
was transferring ix>rlions of the pruporty from 
time to time is a circiimstfuice in I'livour of the 
escrciso of extreme caution and circunHpectic.ii 
on iho part of the estate to issue any notice in a 
newspuicr pr.Llich.liig iis Mile. Mr. Balmdurji 
contended in the conrso of his arguments that 
the four suits could not be used as itenw of com¬ 
plaint by the applicant but they could be con¬ 
sidered collaterally. Mr.B ihadurji also contended 
that the notice was drawn up careles'ly but in 
good faith and the contempt, if any, is a technical 
contempt and this Court sliould exercise great 
caution in using its powers to punish such a con¬ 
tempt, Learned coim.'cl concedtd that the motive 
of the publishers is immaterial so long as the act 
done amounts to contempt. 

[Ill In 41 Cr. L. J. o8»’ a Bench of this Court 
held that the question in all cases of ccmmeni 
on pending proceedings is not whether the piibli- 
cation does interfere, but whether it tends to 
interfere with the due course of justice, and on 
the same principle it is a contempt of Court to 
make a speech tending to inilucDce tlio result oi 
a ponding trial whether civil or criminal, or to 
deliver a speech at a nieoting. 

[12] Ill A. I. R. 19S1 ALL. 420* a Pencil of tie 
Allnliahiul High Court held the publication of a 
will which was contested in a pcndii.'g suit as 
amounting to contemi.t of Court. It was re¬ 
marked that the whole object of publishing the 
will in the advertisement column was to make 
the pniblic believe in the goimineuess of the will 
and to act upon it. It was observed : 

"It is obvious that this was likely t) prcjud'cc tbo 
mind ol the public ng.iin-l the party to tliC su lwlin 
WHS impiigiiir.g llie Reiiuincncss o( llie dccuiiiont. The 
publ'cation imd >ul)icdly helped ti create anntiuospherc 
in favour of the party relying upon it and adverse to 
them who were contest'ng it. If f>ciurc llie d sp'sal of 
a pending suit in which a will is disputed new-papers 
arc allowed to inUrferc in this way wilhu fairadmiiiis- 
tration of justice Ibctc would be a serious harm dime." 

[13] In 57 ALL, 57.3* the defence to the mort¬ 
gage suit by the plaintiff wn.s that his father ha<I 
colluded with some unscrupulous inouoy-lendecs 
in taking advantage of the loose habits of the 
defendant’s futlier and getting fictitious recitals 
made in the deed regarding payment of earlier 
debts. During the pendency of the suit a notice 
was sent by the plaintiff’s advocate threatening 
the defendant that unless he withdrew tbo plea 
and v>aid damages, ho would bo prosecuted for 
defamation of the plaintiff’s deceased father. A 
notice for contempt of Court wa.s issued against 
the plaintiff and his a'dvocatc. It was held that 
the notice amounted to a direct interference with 
the administration of justice in preventing or 
attempting to prevent the defendant from press¬ 
ing the plea, which might prove to te a very 
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r-rO'-ntrinHal and ](‘L;ilimatc\lefeiice; and in that 
way an indirect attempt was made to exclude 
liio plea from the consideration of tlio Court. 
The advocate, who drafted and sent the notice 
on holialf of the plaintiff, was also held respon- 
^iblo for contempt, it bein',' remarked that he 
could not take chellcr beliind the act of his 
client who acted entirely under his legal advice 
and direction. 

[Ml In I. It. 1908 cal. 772‘ it was held that 
the essence of the offence of contempt of Court 
is conduct calculated to produce, so to si)eak, an 
atmosphere of prejudice in the midst of which 
proceedings must go on. The publication of 
anything which tends to excite prejudice against 
tlie parties or their litigation while it is pending 
amounts to contempt of Court. In that case a 
i-nit was tiled on l)clialf of tlio public for a dc. 
claration that certain land claimed by the defon. 
<i'ant was a public pathway. The plaintiffs 
publidicd a notice calling a meeting and stating 
ih.at tlio disputed land whicli had been used for 
general public from time immemorial was 
under risk of I'eing closed. The resolution in 
the meeting and an article in a newspaper also 
iissortod that tho land was being used by the 
])ublic and protested against the act of the defen- 
(lant to close it. It was held that these acts 
amounted to contempt. Kbundkar J. in tho 
course of his judgment observed: 

“Now tho (icfcncG of the pttitionor in the title suit is 
that lb 2 land ia hh own and that do person and far 
less the public have cv<r enjoyed any r’ght of way 
over it. \\ hat would to the cflcct and tendency of the 
resolution quoted above up-in the petitioner's ability to 
establish his defence in the title suit ? In my Opinion 
it will he to hamper and circumscribe. Such a resolu* 
(ion passed at a public meeting would predispose people 
to a belief, right or wrong, that the petitioner was an 
•iivader of the public’s right. It undoubtedly conveys 
the impression of a public denunciation of the peti¬ 
tioner’s conduct and such a denunciation might well 
dclcr inliabitants of the locality from bearing testi¬ 
mony in support of the petitioner’s case.” 

[15] It was observed by a Special Bench of 
the Calcutta High Court in 43 C. W. N. 333* that 
attacks on the conduct of parties to pending 
legal proceedings constitute contempt of Court 
by reason of tho very fact that they are such 
attacks and are to be sternly punished, even 
though they can have no possible influence on 
the proceedings or the Court’s decision therein. 

[IGJ Learned counsel for the opposite parties 
relied upon certain passages in the Law of Con. 
tempt of Court by Tek Chand {1938 Edn.) at 
l*p. 160 to 191 and (1889) 58 L. J. Q. B. 490=01 
L. T. 343® and 53 Cal. 884.^ Some of the passages 
relied upon are taken from (1889) 58 L. J. Q. B. 
490.® The result of these cases is summarised at 
p. 191 as follows: 

“Tho statement of law as contained in the decisions 
levieweJ above has been accepted and followed by the 


. Bhopal Singh i , i. % 

High Courts in this country. The High Courts ore 
chary of using this weapon except where they are 
forced to do so in order to maintain the dignity of the 
Courts and to preserve the Majesty of Law, whenerer 
it is threatened to such an extent that failore to 
summary action would lead to obstruction to the ooone 
of justice. Jenkins C. J. in 41 Cal. 171^ at p. 221, 
alluded to the circumstances justifying recourse to tlu 
summary process of contempt in the following words: 

it is not enough that there should be a technical 
contempt of Court: it must be shown that it was piotr 
able that the publication would substantially interfere 
with the due administration of justice’. " 

We agree with this statement of law, but we 
cannot help observing that the difficulty often 
arises when these principles have to be applied 
to the facts of a particular case. 

[17] (1889) 58 L. J. Q. B. 490® requires to te 
carefully examined. Hunt filed an action against 
Clarke claiming certain moneys for alleged mis. 
representations in connection with certain com¬ 
panies. Pending the trial of this action the Star 
newspaper published a paragraph, which was 
alleged to offend against the law of contempt. 
It was addre^ed to the Investors and others 
and stated that the case was to be tried by the 
Queen’s Bench Division by special juries and 
concluded by saying: 

” Mourners over the Moldacot fiasco are likely to 
hear a little inside history of the businesa." 

Clarke instituted proceedings for content 
against tho publisher of the Star. He mwe 
an affidavit in which he stated that he was not 
before aware of the paragraph, that the para¬ 
graph was inserted in the paper in the ordinary 
course of business as an item of general ne^ 
that he had no interest in the action, and 
not inserted tho paragraph with 
prejudicing the trial and submitted that 
had not been guilty of a contempt of • 
Two learned Judges, before whbm f"*? 
came up, held that it was not calculated P . 
judice the trial of the action and did 
to a contempt of Court as likely to influenw 
Judges or the jury. Clarke’s appeal agains 
dismissal of his application was 
Cotton L. J., in the course of his judgm ' 

observed: . 4 t r^nuot 

“Now these are tw’o distinct questions, by 

quite express my concurrence with the •|,[|j{y 

the Divisional Court in saying Aat by no ^ . 

could what has been done be considered as a 
because I think the rule is laid down by ^ 
wicke, and which has often fl'-noe beep Mted po ■ . 
there may be contempt of Court of ^'s kmi i 
the parties or 'in prejudicing mankind 
before a cause is heard’ and, in my or 

technically become a contempt if pending » ^ 

before a cause even has begun, any ob-erya • 
made or published to the world wh;ch - he tbs* 
to prejudice the parties in the case, and it ® J 
in such a case whoever is guilty of such an 
be liable to be committed.” 

The learned Lord Justice went on to obser^ • 
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"My view \vfi 3 in subslanco this, tliat wbero tho 
oOenoo complained ol is of a slight aal tiiamg natuco. 
and not likely to oause any eubstantial prcjudico to tho 
party in tho condaot of tho action or to tho due admin¬ 
istration of just'cc. tho party ought not to apply, and it 
is mere waste of time to do so, and 'that it is not really 
a proceeding in order to have tho case properly con¬ 
ducted and justico properly administered, but that it 
is a mere waste of timo to attempt to throw costs on tho 
person who has done tho act, where it is obvious thovo 
coold not be any coso calling upon the Court for com¬ 
mitting, which Is a most serious matter to bo done, 
and only to be done when tho administration of justice 
really requires it” 

Pry L. J. and Lopes L. J. both expressed a 
dissent from the view of the Divisional Bench 
and held that it was technically a contempt of 
Court but one of a slight and trivial character. 

[13] This case was followed by Rankin C. J. 
in 63 cal. 88l’ where tho editor, and the printer 
and the publisher of tho Statesman were charged 
with contempt for publishing certain articles in 
tho newspaper relating to the trial of certain 
accused persons charged with throwing bombs 
and other acts of violence. The Statesman 
appeal’s to have suggested that the Congress 
Party could not be acquitted of complicity in or 
connivance at tho acts of violence and tho other 
newspaper “The Advance" had criticised the 
Statesman upon these suggestions. Mr. Sarat 
Chandra Bose, who was a prominent member of 
the Congress Party, appeared for the accused. 
The Statesman appeal's to have criticised the 
action of Mr. Sarat Chandra Bose in appearing 
K for such accused. The accused were referred to 
as tho Chittagong raiders. Mr. Sarat Chandra 
Bose objected before the tribunal trying those 
accused to these criticisms and to the use of the 
word '‘raiders.” The Statesman published 
another article in which it was made clear that 
there was no intention to affect in any way tho 
mind of tho tribunal trying those men. although 
the word "raiders" was used without tho adjec* 

tive "alleged.” It concluded thus: 

"Where juries are not concerned, the Courts in Eng* 
land havo been quick in refusing to admit that tho 
mind of tho bench can be influenced by an accidental 
blip in a newspaper. Wo regret tho slip nevertholosa." 

I In tho third article the regret was repeated but 

^ the criticism against Mr. Sarat Chandra Bose 

, was resumed for his having given up practice 

! at tho Bar to devote himself wholly to Congress 

I activities and now defending prisoners charged 

/ with complicity in a terrorist outrage. The 

1^1 learned Chief Justice held that prejudice of a 

^ fair trial was not part of tho editor's purpose, 

but if one looked at what tho tendency of the 
7 words which ho wrote was, it was teebniwUy a 

contempt of Court. Having regard to the circum- 
K stances he observed: 

*‘1d my opinion, muob mI rogret that theso refcroncos 
ebould have been made, I cannot say that I think It 
r «ven possible to hold that tho prejudice in this case 


nrisinff out of these articles is ofa substantial cbaraoter. 
It U''theoretical and it is at the liUlicat slight, and I 
do not think It is necessary for the protection of the 
tribunal which is engaged upon bearing tho case at 
Chittagong that this Court's pjwor to commit should bo 
invoked.” 

[ID] The circumstances of the present case in 
ouv opinion leave no manner of doubt that the 
action of the opposite parties in publicizing the 
assertion of title while the matter is sub judice 
amounts to contempt of Court. The only other 
question is whether the action of the opposite 
parties is such that there is real prejudice caused 
by the assertion of that title and it amounts to 
a substantial interference with duo course of 
justice. Wo think that it does. In coming to 
this conclusion we have also taken into consi¬ 
deration tho fact that the Balrampur estate con- 
templated a challenge to tho applicant s action 
in transferring pro^ierties by suits which they 
subsequently tiled, 

[20] Thakur Bhopal Singh, we are informed, 
is an educated man being a M. A, LL. B., and 
holds the responsible position of Superintendent 
equivalent loan assistant manager in the estate. 
Mr. P. N. Asthana is an advocate who has been 
practising in Lucknow since 1926. He is descri- 
bed in para. 7 of his application as the standing 
counsel of tho Balrampur estate. Wo should 
havo thought that a man of his education and 
knowledge of law should have refrained from 
making an assertion of title on behalf of his 
client in newspapers while the question of title 
was sub judicB. The suits were hied apparently 
under his advice as the plaints are signed by 
him. He also admits that be has been appearing 
as a counsel for tho estate in those cases. Under 
these circumstances we are not prepared to 
exonerate either of them from the responsibility 
for publications. We accordingly hold that 
Thakur Bhopal Singh and Mr. B. N. Asthana 
are both guilty of contempt. 

[ 21 ] Mr. Bahadurji. on behalf of his clients, 
has offered a verbal apology. In view of these 
circumstances while convicting the oppc«ite 
parties of contempt, we think that the ends of 
justice will be served by giving both of them a 
warning to desist from such acts in the future. 
We make no order as to costa of this application. 

D.R.R. Order accordingly. 

A. I. R. (33) 1948 Oudh 138 [C. N. 49.] 
GnuLAM Hasan C. J. 
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Judgment —This appeal arises out of a suit 
u>i duiiiagca lor ivroDfifiil arrest. The facts are 
as follows. Odo Gur Cbarau, the brother of 
L'llta dtltudaiit, was murdered in village Jia- 
• mail near Lucknow sc-me time ic tho night of 
3l6t iMay/ist June 1041. The murder was not trac¬ 
ed. A.sharti Lal, tbo plaintiff, W’as arrested by 
tbe iHjlice in connection with this murder on 
2 t '7-1941. He was in the jail lock-up up to tbe 
1st bepttmber and then released on bail. Asbarfi 
L'll filed the suit for recoveiy of Es. 600 on 
account of damages for his wrongful arrest and 
detention. Tbe heading of the plaint mentioned 
malicious prosecution also but it was scored out. 
His case was that Laha, who is his cousin, made 
false allegations to the police authorities against 
him and caused him to be arrested on 26-7-1941, 
on the charge of murdering Gur Charan. He 
remained in the jail lock-up till he was released 
on bail. He also alleged that Lalta tiled an 
application btforo the City Magistrate on 
30.8-1941, maliciously and without any reasona- 
lie and probable cause falsely alleging that be 
(Asharti Lal) bad committed the murder of Gur 
Charan, that he should not be enlarged on bail 
and that on account of this wrongful act of 
Lalta the plaintiff suffered loss which be cal- 
culated at Es. 600 on various counts. It may 
be mentioned that there being no evidence in 
tbe case the police submitted a final report on 
12-9-1941, and tbe case was dropped. 


[ 2 ] Tbe defence was that Lalta made no 
false allegations before the police, nor did he ask 
them to arrest Asharfi Lal, He, however, ad. 
mitted that be made the application before the 
City Jlagistrate alleging that if the plaintiff 
was enlarged on bail, his (defendant’s) life will 
be in danger. According to him, he made tbe 
application in good faith after be bad ascer¬ 
tained from reliable source that Asharfi Lal bad 
become hostile to him. 

[3] Tbe two material issues framed in the 
case are; 


(1) Did Hie defendant wrongfully cause thepla'ntiff 
to I.e arrested by makinR; an aecusat'on against him 
ot the murder of Gur Charan deceased > the poli» 
authorities as alleged? 

(2) Did tbe defendant cause tbe plaint'fi to be de- 
tiined in custody after (he arrest? If so, dd the 
defendant do so maliciously and withrut any reasona¬ 
ble and probable cause? If so, its effect? 

[4} Upon the first issue, the trial Court found 
that tbe plaintiff had failed to establish thstiliB 
defendant caused his arrest and on tbe second 
that tbe defendant’s application proved infracta- 
ous as tbe plaintiff was released on ball and, 
therefore, the defendant did not cause Ibe 
plaintiff to be detained in custody after bis 
arrest. As a result of these findings, the colt 
was dismissed. 


[5] The lower appellate Court reversed tbe 
decision. That Court found that the defendant 
was instrumental in getting the plaintiff arrest¬ 
ed and locked up in jail. Tbe learned Judge 
further found that tbe plaintiff remained in the 
lock up for one month and four days and this 
detention w-as caused by tbe defendant. The 
learned Civil Judge further held that tbe defen¬ 
dant did not plead lawful justification for bis 
action and he was, therefore, liable for damages 
to the plaintiff. The suit was decreed for Be. !90 
as damages for wrongful arrest. Bupeea W® 
were awarded for physical difcomfort and 
mental worry and Bs. 190 as fees of ccnnwl- 

[C] It has been contended before me 
two essential ingredients necessary loestabliab 
tbe plaintiff’s claim were not proved in | ® 
case; in other words, it was not proved that e 
defendant bod, without any reasonable an 
probable cause, brought about tbe arrest of ® 
plaintiff and that be was guilty of * 

case in 3 0, W, N. 499^ is relied upon. Ad 
was, however, a case for malicious P^osecu ‘ 
and has no hearing on tbe present case, 
present case is one for damages 
arrest and not for malicious prosecution as 
pleadirgs, the issues and tbe judgments of 
the Courts below make it amply cledl'- 


[7] In Halsbury’s Laws of England, Voi-W. 
part 4, tbe subject is dealt with tbe 
ing "Trespass to the Person." Paragmp 
lays down: 

“Trespass to tbe person is a wrong ^ 

the personal security or peisonal libcity O'tlje 
another. There ere three Tarieties of ^ arOPf 

person, namely,'assault, assault and bsltery, 8 ^ 

ful imprisonmtnt.' Tbe act complainfid W 
either intentional or negligent and 
against tbe will of tbe person who sues for tn 

Paragraph G7 lays down: Hof 

“An action of false imprisonment ^1^®. ** 
a perFOn unlawfullj irrprieonfd 
causes the impritonmeDt.. e The gist of 
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iiDpri^onmeal is the lueie impiii^onment; the phiintifl 
need not prove tlmt ibe iniprixmiiic't whs unUwfi'l or 
malicions.bui. esiii.‘'li-^bcsu /flctc case i{ he proves 

that he whs ittiprisoned by ibcdefendant;the onus then 
lies on Iho defendant of proving n justificnliou.” 
Pai'Hgniph runs thus : 

“The defendant in an act on of false impi’soumdit is 
entitled t> succeed f he pleads nnd proves that the 
imprisonment was legally justifiable, or that the cause 
of action in respect of the imprsoument accruod more 
than four years befjro the comnicnccmcDt of Ibe 
action." 

[8J The distinctiou between malicious pro- 
eecution and laUe impnaonment is brought out 
in ( 1870 ) 5 C P. 534^^ at p. 540, by Wiiles J. in the 
foll«>wing words: 

"Tbe distinction between false imprisonment and 
malicious prosecution is well illu-trnted by the case where, 

patties being before a Mag<strat.--,ono_ makes a charp 
against another, whereup on the Mftgislruto orders the 
person charged to be taken into custody and detained 
until the matter cun be investigaUd. The parly 
making ibe charge is not lable to an action for false 
imprisonment, b»cau?e be does r ot set a rninisUrial 
ofScir in motion, hut a judicial officer. The opinion and 
judgment of a j-idaial officer are interposed btUvecn 
tbe charge and the impiiaonuieiA. There i^, tben^fore, 
at once a line drawn between the end of the imprison¬ 
ment by tbe minisieriu! officer and the couimenccincnt 
of the proceedings before the judicial officer. 

[9l Thus the question is, does the defendant 
set ft minisieriiil or a judiciiil oQicei' in motion? 
If the former, be may be liai’le for false impii- 
sonment, if the laiti-r, for malicious prosecution. 
The reason for Ibis distinction lies in the fact 
that a man cannot be sued for false imprison- 
meut unless he himsi lf has acted wrongfully. A 
Court of justice acts in the exercise of its own 
discretion and its acts cannot render n. person who 
seeks its protection liable for false imprison, 
ment. He is liable for malicious prosecution if 
ho maliclonely end without reasonahle and 
probable cause sots a Court of Justice in motion. 

"In false imprisonment the or-u8 lies on ibc defer;- 
danl to plead and prove aflirmntively the exi.-ttuce of 
reasoniibk' and i rubable cause as his jiistificatii n, wntri^ 
as in nn action for malicious prostcutinn the plnintifl 
must allege and prove tiffirmalively its nor.-fxislonce. 
The reason for this dijlinction is that any interference 
with a mati’s perbonal lihfriy ispt iwtrt fac\c wrongful, 
and thcief'ire ha- to be justified; but any one is pnina 
/acie entitled to set the criminh! law in motion. Im- 
prieoniiient is a turt: proeccution is not so in itself. 

In an action for false iniprisonnunt it is ivd neces¬ 
sary lor the plamtill to prove that the delindant was 
aotualed by malicn"; fitla Ratinlai’s haw of Forts, 
Edn. IH. pp. 20;s and 204; Fraser's Law of Tort', hdn. 
11 , 1027, pp. 196 and 196. 

do] The diBiinctioD between an action for 
malicious proESCution and an action for trespass 
is cleat ly brought out in the following passage 
by 8. Ramaswamy Iyer in the Law of Torts, 

Edn. 8. 1944. at p. 880 ; . . . , . 

“There are eubstaniial pointiof dutinction between an 
action for malicious prnseculion end one lor irerpass to 
person like false imprisonment or ireepess to property 
like Mizure of goods. In en action for malicious prose- 
eullon, the plalntia has to prove abeence of reasonable 


[Gkidam Hasan C. J.) 

cause. In an eciion for trespass be 1ms only to prove ii 
trespass nnd it is for the defondnnt to prove a gord 
cau-o or escu-c. In 'he former the plnintifl must prove 
nmli'C In the latter be need not, and it is no defence 
that the dedeodant Imd no nmlico hut iimdo a bona 
tidii mistiike. Dama.;e is the gist of the furiuer but uot 
of the liilter form of uvlion." 

I bold, Ibertfore, that in order to succeed it wag 
not necessary for ibe plaintiu to prove iiiiilice 
and want of reasonable and probable cause on 
tbe part of the delendant in causing bis wrong¬ 
ful arrest and detci.lion. 

(lij Ic has also been contended that the nud- 
ing that tbe dt-foDclant caused the anest and 
detention of the plaiutitT is erroueoiis in law. 
Reliance is placed on a decision of Ameer Ali J. 
in an original suit in GO cal. 955.^ Tbe facts of that 
case are by no means identical wiih tbe facts of 
the present caje. Indeed it apiears that the let¬ 
ter which the defendant in that case wrote to tbe 
police was for his itrsonal prottetion and he 
bad no intention whatever to cause tbe arrest^of 
the plaintiff. After reviewing a large muuU-r of 
aiitboritits including 52 cal. 615,ibe leained 
Judge c'l sevved : 

“Ii will be seen ll at. in each ease where Ibe Court 
las btld a private individual r« -i on:iMe fi r an anest 
by the polic’, tbe iiidividuai b'i« lither 'given the 
plaintiff inlo cu-tody’, “diiejU'd tbe conjcable to 

arrest,” or “sigotd ihe cliarpe sheet" with tbe know¬ 
ledge ibatUieplniut'rt would notetberwise bedetainid." 

On tbe facts of that case be held that tbe de¬ 
fendant’s letter contained no direction to arrest 
and tbe police cfticcr wlio arrested him was not 
a mere “machine”, ’‘instrument’' or ‘engine” of 
the defendant. 

[i2l In 62 Cal. 016^ the police officer 
arrested tbe jlaintilf, an employee of tbe dofeii- 
dant Bank, after tie anthortftd agent of the 
Bank bad signed a letter charging the plaintiff 
with a criminul offme-e. The arrest was effected 
as a direct consequence of the letter having been 
signed. Tbe ilaintifl wasunanimoualy acquiited 
of the offeree at the High Cc'urt Sessions. It was 
held that the defendant Bank v, as liable for 
damages for fulto imprisonment. 

rial In (1936) 1 ALL.E. K.Gb'^an agent of the de- 
fendants, thinking tbe plaintiff guilty of larceny, 
gave him into custody and signed tbe charge 
sheet. He stated in evidence : ‘1 did give him 
in charge.” This was held in law to amount to 
false imprisonment and the plaintiff was al- 

lowed durnagts. ' 

[14] Coming to the facts of the case, tbe sim- 
pie isiue in tbe case was whether the defendant 
caused the arrest of the plaiotifl’. Two documents 
on this point furnish a conclusive antwer. Tbe 
former is the application made by tbe defendant 
to tbe Deputy Superintendent of Police. The 
very ffret paragraph states that at the request of 
tbe applicant the police officer bad arrested 
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Asbarfi Lai after great efforts and para. 2 of the 
letter laado to tbo City Magistrate repeats the 
admission. A considerable emphasis is laid on 
the necessity of detaining Asbarfi Lai in the 
iock-iip and not releasing him on bail as be 
and bis associates were dangerous people and 
his life would be in great danger if they were 
enlarged on bail. Another ground for not releas¬ 
ing them on bail was that they will tamper with 
c-videncG. The application wound up with the 
I'raycr that Asbarfi La! and his companions 
should not be released so that he may be able 
to produce ample evidence to obtain their convic. 
tioD. In view of these admissions of the defendant 
and the contents of the two applications there 
is not the slightest doubt that Lalta caused the 
jiolice to arrest Asbarfi Lai. It is also clear 
that Lalta had not succeeded in getting Aa- 
iiarfi Lai arrested so long as Hamid Ali, the 
former ofiiccr in charge of the police station, 
was in Lucknow, but be continued his efforts 
and eventually succeeded in persuading his sue. 
ccssor to arrest him. Balbhaddar Singh, Sub- 
Inspector who arrested him, could not have 
made the arrest in his discretion. He knew 
ihat bis predecessor had not agreed to arrest 
Asbarfi Lai and it is only when Lalta persisted 
in repeating the charge of murder against Asbarfi 
Lai that he persuaded him to arrest him, Bal- 
bhadnr Singh waa not produced. In view of the 
admissions contained in Ess. 8 and -i, tbo burden 
for proving that the arrest was not caused at 
the instance of Lalta shifted on to him and it 
was bis duty to produce Balbhaddar Singh, if he 
Avas anxious to show that the arrest was not 
brought about by his action but at the own 
discretion of the police officer. There is also the 
evidence of Bebari (p. w. 6), which was accepted 
by tbo lower appellate Court, to the effect that 
Lalta told the Deputy Superintendent of Police 
in bis presence that a clue to the mystery of mur- 
der could be found if Asbarfi Lai and bis associates 
were arrested. In view of this clear evidence it 
cannot be said that Balbhaddar Singh did notact 
as the agent or the instrument of the defendant. 
I agree with the finding of the lower appellate 
Court that the defendant caused the arrest of the 
plaintiff, that he had no justification for doing 
so and that the plaintiff is entitled to reco¬ 
ver damages for wrongful arrest. 

[15] It was also Contended that the counsel’s 
fees allowed by the lower appellate Court are 
excessive. I see no force in this contention. 
One senior counsel was paid his consulting fee 
which is only Rs. 75. The other counsel repre¬ 
sented him before the police and the City Magis¬ 
trate and was paid Rs. 110 for bis fees. I do not 
think that the fees are excessive. 

[ 16 ] The appeal fails and is dismissed with 


costs. As the appeal has been dismisBeci, sby 
order dated 5-2-1943, passed on civil Mis. 
cellaneous Application no. 1020 of 1942 is beisby 
vacated. 

D.B.B. Appeal dismitsed. 


A. I.R. (35 1948 Oudh 138 fC. N. 50.] 

Kidwai J. 


Gargi Din^Plaintiff—Appellant v. Bilu 
— Defendant — Bespondent. 

Second Appeal No. 181 of 1942, Dec'ded on 15-9*1947, 
against decree of Civil Judge, Babra'cb, D/ 3 2-1949. 

(a) Interpretation of statutes—Procedural laws. 

Laws introducing a change in procedure (e. g. U. P. 

Tenancy Act, 1939) have immediate eSect. [Para 6] 

Annotation:—(’44-Com) C. P. C., Pre. N. 3 Pt.7, 

(b) U. P. Tenancy Act (17 [XVII] of 1939), Ss. 
183 and 242 - Suit under S. 183 - Jurisdiction oi 
civil Court. 

A suit for possession by a tenant against a penoa 
allowed by the landlord to occupy a plot comes within 
S. 183. U. P. Tenancy Act, and the Civil Court ha no 
jurisdiction to entertain it. [Pw* ^1 

(c) Civil P. C. 0908), S. 9-Objectlon to jurisdlc- 
tion—Court is bound to enquire. 

Jurisdiction is prima facie determined accord ng to 
the averments in tho plaint. But if facto are brought to 
Court’s notice indicating that a different Coart bu 
jurisdiction, it is b^^und to enquire into them! 15 
A. I. K, 1929 Oudh 91. Bef. 

Annotation:—(’44 Com.) C. P. 0., S. 9 N. 8, Pt 10. 


Case referred:— ' « .u oi. 

1, (’28) 5 0. W. N. 1117 : 16 A. I. B. 19290ndb91 • 
4 Luck. 347 : 114 I. C. 507, Manohar La) v. Mofi" 
Lai. 

R. B. Lai and S. B. Chaudhari- for Appellant. 

Mabahir Pd. Srivastava — for BespoudenV 

Judgment_Gargi Din, plaintiff appAll^*' 

holds a considerable area of tenancy ^ * 
rental of Rs. 436-11.0 per annum from the 
thala estate in village Bakaina, district Bahj^ • 
Included in this land is plot NO. 1309/t* It^ 
pears that, following floods in the year _ ■ 

when the whole abadi of villt^c paohdeon 
destroyed, the defendant, who was a 
Pachdeori, was allowed by the */, 

to build a house on a part of plot NO. 
which appears to have been lying vactot. 
defendant built his house and moved into i 
began living in it sometime in 1938 to 1939. 

[ 2 ] On 25 - 1 - 1941 , Gargi Din “istitutedl 

suit out of which this appeal has arisen *5*““ 

Bilas, alleging that: . ... 

( 1 ) he was the tenant of the plot in sui. 

(2) Bilas had, without any right, ^^ 
ted a house on a prtion of plot NO. 1309/ 
had thus dispossessed the plaintiff; and 

(3) damage amounting to R3. 20 had 
caused by this action to the plaintiff. 

He accordingly claimed :— . * 

(a) a decree for possession over tho 
suit; 
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(b) a permanent injunction directing the de¬ 
fendant to remove the coustructiona and not to 
interfere with the plaintiff’s possession; and 

(c) damages amounting to Es. 20 os well as 
costa of the suit. 

[3] The Kapurthala estate waa no party to 
this suit and Bilas, the sole defendant, denied 
the plaintiff's tenancy and pleaded ; 

(a) That he had obtained the land from the 
landlord for construction of his house and hod 
built his house more than 2 ^ years before the 
filing of the suit. 

(b) That, even if the plaintiff waa ever a 
tenant of the land in suit, he had lost his tenancy 


f 


5 

li* 

I 


rights. 

(c) That, if the plaintiff bad any remedy it 
was against the Kapurthala estate which was a 
necessary party, and 

(d) That the civil Court had no jurisdiction. 

[4] The Mimsif framed an issue on tenancy 
right and, under the provisions of S. 283, U. P, 
Tenancy Act, ho referred it to the revenue 
Court for a finding. The revenue Court found 
that, though the plaintiff had been a tenant of the 
land in suit, he had lost his tenancy by reason of 
the fact that bo had been dispossessed more than 
one year before the suit and consequently bis 
claim for restoration of possession was barred by 
8.129, Oudh Rent Act. which was in force at the 
time of his dispossession. On receipt of this find- 
ing, the Munsif framed two more issues, one as to 
damages and the other as to relief. It was agreed 
between the parties that the damages should bo 
taken to be Rs. lo, but as a result of the finding 
of the revenue Court, the suit was dismissed. 

[ 5 ] The plaintiff appealed and the CivilJudge 
-of Bahraich uphold the decree of the trial Court. 
The trial Court had failed to frame an issue on 
the question of jurisdiction is spite of the plea 
having been taken by the defendant. The appel. 
late Court felt it necessary to’ decide this point 
and held that the civil Court had jurisdiction. 
This finding os to jurisdiction is challenged by 

the defendant-respondent. 

[6] The suit was instituted at a time when the 
U. P. Tenancy Act (17 IXVUl of 1939) was in 
; force. The jurisdiction of rent Courts and the 

procedure to be followed must, therefore, be 
determined in accordance with the provisions of 
that Act since laws introducing a change in pro- 
codure have immediate effect: whatever may 
have been the position under the Oudh Rent Act 
we are no longer concerned with it because 
S. 242, U. P. Tenancy Act, clearly provides that 
"no Court other than a revenue Court shall.... 
take cognizance of any” suit of the nature specifi¬ 
ed in Scb. 4 to the Act. Among tbs suits so speci¬ 
fied are suits under S. 183: vide Group B, item 19. 
^Tbos, if the pie&ont suit comes within the scope 


of S. 183, Tenancy Act, the civil Court will have 
no jurisdiction to entertain tbo suit. That section 
covers the case of a suit not only against tbo 
landlord but also against “any admitted 
to or allowed to retain possession of the holding 
by such land-holder, or person whether as tenant 
or otherwise.” 

[7] In the present case the defendant express¬ 
ly pleaded, and the evidence clearly establishes 
that the defendant bad been allowed to take 
possession of the land by the landholder. Thus 
tbe case was exclusively triable by the revenue 
Court and the civil Court had no jurisdiction, 
One of the grounds given by the learned Civil 
Judge for rejecting the plea of want of jurisdic¬ 
tion is that jurisdiction is determined according 
to averments in the plaint, 'ihis is, however, 
only prtma Jacic and, if facts are brought to 
Court’s notice which would indicate that a diffe¬ 
rent Court has jurisdiction, it is bound to enquire 
into them : vide 5 0 . W. n’. 1117^ and also Chita- 
loy’s Comraenlaiy on tbo Code of Civil Proce¬ 
dure, vol. I, p. 95, Kdu, 4, wherein tbs'law is 
collected. In tlic pre.sent case it has been found 
by both the Courts below that the defendant had 
been allowed by tbe landlord to obtain possession. 
'Jims tbe civil Court had no jurisdiction and the 
plaint sliould have been returned for presenta¬ 
tion to tbe proi^er Court. 

[8] 'Ihe result is that the appeal is allowed 
and the judgment and decrees of both the Courts 
below arc set aside. The case is sent back to 
the Court of the Munsif, Kaisarganj, Bahraich, 
with directions that be shall return the plaint 
under the provisions of 0. 7, R. 10, Civil P. C., 
for presentation to the proper Court. In the 
circumstances tbo order of the lower appellate 
Court as to costs shall stand and the parties 
shall bear their own costs of this appeal. 

D.R.R. Appeal allowed 

A. I. B. (35) 1948 Oudh 139/0. N, 51.] 

KauIj J. 

Lachmi L^arain — Plaintiff-- Appellant 
V. Lachmi Narain and another—Defendants 
—Bcspondenls. 

Second Rent Appeal No. 33 of 1942, Decided on 24tb 
September 1947, ngainst order of Adill. Civil Judge, 
SilapiTa D/- 2l8t March 1912. 

(a) Evidence Act (1872), S. 101 — Ejectment suit 
—Question of title—Burden of proof—Weakness in 
defendant’s case cannot be taken advantage of. 

In a suit for ejectment, it is n^n Iho plaintiQ to 
make out bis title b; definite evidence «bicb is not 
open to any reasonable doubt. lie cannot succeed 
merely by showing a semblance of title or by adducing 
evidence which would support tbo case only so far as 
to establish it to some slight degree of probability. Ho 
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(b) Evider.ce Act (1872), S. 83 Seulen-.enl maps 

l,c ..ul i.e U.f-ir cvulrntiaiy oaimo 

ukctU'l''^‘^c.ici(.u..u.t.c.tlUlc. IfaKiKJ 

(c) civd p. c, (l 903 ^ s. ICO - 

from documents not being documents 
deciding question whether particular area .a..s 
?vitilrccruin village ^ intcrierence in second 

lUugli the settlement, maps uliich ate nd 
.Icuments of t tie. prci..:iv,l at tl.e subnquent set e 

nunt supersede those p.epare.l at the f®?'® 

ent it is open to the Conrt to tnlte thorn all into 
c n-idovation as hist u-ical matedal in ‘^ons.lenng whe¬ 
ther a parlicnlav fiMd falls within a par icular ullage. 

It is fuvtliei eniilled to draw inferences fiom all tl.e«e 
dccumeiils and to form its conclusion cn the ha, s of 
find. internK-:,^. Even if the lower Cotuts commit an 
u ir‘r in drawmj^ such infoicne..s. Diat 'fj 

Xit'afuenee willi the conchis:rn ainved at by tl'^u in 
ficjond uiineal. Whdhcv a cerlaui 6-Id is included 
within th<. boiiiidavics of one \ilbigc or anotlici village 
is a cincdion of fact. High Co tt Bas uo junsd ct.ou to 
vcver-e the finding of fact arrived at by the louoi 
appellate Court, however ciromons. unless they are 
vit alcd bv some error of law. \Miere the question to 
l;C decided is one of fact, it d >cs not involve an ipue of 
law merely because documents which were not instru¬ 
ments of title or otherwise the direct foundation of 
righis. but were really If stovical material, have to be 
con4rued for iho purpose of deciding the flt^stion : 17 
A. 1. 11. 1950 F. C- 91; 10 A. I. It. 19-28 V. C 1^.7 and 

10 W. It-2-22 (F. C.h Evh DU. 

Annotation : i'44*Com.) Civil 1’. C., bs. ibO-lO , 
Nolo *29 ;uv*l 'S>)tQ 51 Pt. 5. 

1.^80) si: 17 A. I. H. 19:!0 P. C 91 : 11 

Lah. 199: 122 I. C. 510, \Vftli Mahomed v. Mahomed 

A. I. It. 1928 1’ C. ly7 : 71 I. C. 482 (P.C.). 
Midnapur /amindaii Co. v. I'madiaran JIaudal. 

3, ( 78) 19 W. 11. 222 tP.C-), Kowhut bingh v. Cluitter 

Dliarce Siugli. 

Ullah and M. P. Srivaitava - 

for Appellant. 

^^a>U ^d^ah Leo, Govcni}ii>.'nl Advocate — 

lot IkspMiaeut 2. 

Judgment_'I'liis i-enfc appeal arises out of a 

suit brought by the present appellant iimler 
S. 127 . Oiulh Kent Act. for iiosscssiou of plot of 
land ill villii.ge Puhimau, ivhicb defendant-res¬ 
pondent 1 was cuUivatiDg without the plaintiff 3 
consent and rent. The suit was dismissed by 
both the Courts below, hence this appeal. 

[21 The material facts lie within a short com- 
lass : Villages Dulamau and Bbagat Sikror in 
tabsil Biswan of Sitapur District, lie adjaoiOt to 
each other. The suit in the trial Court 3vas 
brought on llie allegation that the defendant 
bad taken possession of Plot No. 479 (1 2 acres) 
two years before the institution of the suit and 
was cultivating the same without the plaintiff’s 
consent. The plaintiffs prayed for rent for the 
period in suit and for the defendant’s ejectment. 
The defendant pleaded that the land in suit did 


not belong to Dulamau but was part of village 
Bbagat Sikror, that it had been let out to him 
by Mallanpur estate to which Bhagat Sikror 
appertained and that he bad been paying rent 
TO tl'.e said estate. As tne management of tiie 
Idalianpur estate had been assumed by the Court 
of \Yards, it was also impleaded as a defendant. 

'I he Cuurt of Wards supported the defence put 

forw'ard on behalf of defendant 1. 

[3] Alter the passing of the U. P. Tenancy Act 
the suit was treated as one under S. 180 of that 
Act. As a question of proprietary title was lai^ 
an issue wjts framed on that point and reierrea 

to the civil Court. , , 

[ 4 l The learned ^lunsif of Biswan, Wore 

whom the matter came up for consideration, 
appointed a commissioner to survey the ocality, 
prepare a plan and report whether the land m 
dispute lay in Dulamau or Bhagat Sikwr. Ih 
commissioner prepared a plan and 
reiiort. Having considered the same m 

oral evidence which was led j 

Munsif came to the conclusion that theJ m 

suit was not proved to belong to 
appertained to village Bhagat Sikror. 
of this finding the revenue Co«rU>9®* 
suit. An apiieal preferred to ^ 

of Sitapur, which was disposed of by 
tional Civil Judge in that distric . 
cei^sful. The present appeal is preferred ega 

that decision. . , niniisBl 

[5] It WM contenrled by ‘t®’^^eWed 

for the respondent that the appe*'' p . ^ 
by a finding of fact with which 7"^. 
no jurisdiction to interfere in (^nsideta- 
Having given the matter my . .u- must 
tion, lam of o,™ion « 
prevail. The suit was decided by 
below mainly on a consideration 
submitted by the commissioner Jo ^ 

objection was taken by either 
documents produced before 
sioner had before “^^aLnpla«^ 

the four settlements, which had . puiftuiwi 

time to time in tahsil from ^ 

and Bhagat Sikror lie. It A®* 

reiAirt that the commissioner ^^poini 
siderahle difficulty in ascerta^"!"/^ 8**'^ ?! 
in these villages from which {jiAodd®' 

survey. He took the boundary p 
between these two viUagM and tn 
piUar of Bahraich district M on 
Ld the sihadda beW'eeo v«®^^ ^ 

Bhagat Sikror and ® ^lans locat*®^ , 
fixed point. He prepared 
position of the land in disp ^^letnenti- 
Z maps of the last 

sketches numbered i, ^ f, aitoation o* 
panying the report show the si 
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disputed land with reference to the three said 
maps: (i) that of 193G-S7; (s) that of 1928-20; 
and (3) the third which is general known as [ho 
darmiaui soUloment. According to all these 
sketches part of the land lies in village Dnlaniau 
and the rest in village Phagab Sikror. ^Vhen 
the commissioner attiinpted to locate the posi¬ 
tion of this land uiih reference to the map of 
the first regular set'lement. ho was faced with 
another dilliculty. He noticed that the present 
sihiiddas hetween villages Dulaman, Phngat 
Sikror and Hariliarpnr did not occupy tho same 
position ns api'carcd from the map of the first 
rcguliir settlement, He could not ascertain deli- 
nitely which of the sihuddus had chafiged their 
positions. He drew another I'gnre, whicli is 
marked No. 4 on the plan accomi»anying bis 
report, on tho nssumi tion that tlie west l>oiindary 
pillar was in its old place and that the {second 
boundary pillar did not occupy its old position. 

'I lie sketch drawn on this assumption showed 
that no portion of the disputed land lay in village 
Dulamau. The commissioner, however, as is 
clear from his report, was very doubtful as to 
the accuracy of the ligure drawn by liim on tiie 
malei'ial furnished by the map of ihe first 
settlement. 

[g] 'Ihe plaintiff did not produce any docu- 
ment of title, nor did he produce the khasra of 
the entire village Dulamau which could have 
shown tho area that was settled with hmi at tiie 
last seltkmerit, and enabled the Court to infer, 
after a survey of tlie locality, that the land in 
dispute formed part of that area. Though settle- 
ment maps are olficial records entitled to weight, 
they are. it was frankly conceded hy Mr. Niamat- 
ulluh, learned counsel for the apiiellant. not 
documents of title, Copies of certain furds- 
mntaUqat which gave the miml-ors of different 
plots at one settlement, as also tlie cnrresiioiiding 
iiuniliei-s of those plots in the previous settle¬ 
ment. were produced; but it was wen that they 
wore nob at all helpful as they were obviously 
wrong. Accordingly there was no material k'fore 
tho Courts below, except tlie reiiort of the com- 
mi-'siorier, and the plan prepared by him, giving 
bis conclusions as arrived at by reference to tho 
map prepared at the four settlements. It was 
im[) 08 sibte to reconcile them. Ihe Courts lielow 
had taken the view tliat though it would appear 
according to the maps of tlie last three settle¬ 
ments that part of the land in dispute lay within 
tho boundary of village Dulamau as found by 
the commissioner, it woe not clear that this was 
BO Hccorditig to the map of the first sett'ement. 
On tlie other hand, it appeared that probably the 
whole of this land belonged to village Bhagat 
Sikror at the time of tho first regular settlement. 

CtI In fairness to the commissioner, it must 


be conceded that ho was doubtful if tliis conclu¬ 
sion was definitely home out liy the evidence 
furnished by tho map of tlie first settlement. 'I'ho 
Courts below, it would thus appear, were left in 
doubt In fact they allached considernble im¬ 
portance to the map of the first regiiiur seltlo- 
mont and were inclined to he of oimiion that 
tho disputed hind really belonged to village 
Dhagat bikror. This being n suit- in ejectment, 
the piiiiiiltfi' having failed to satisfy the Court as 
to the truili of Ins claim, the suit was dismissed. 

[is] It was strenuously argiud by the leained 
counsel for tho appediant that tlioiigh the settle¬ 
ment niai« were not documents of title, they 
were very iinjiortant documents and formed tlio 
basis of tho record of rights which were docu¬ 
ments of title, and accordingly considerable 
weight sliould be attached to them. The inoiiosi- 
tion as stak'd in this bald form is unexception¬ 
able, but we cannot lose sight of the fact tliat 
the settlement ma|S, however imi-orlaiit they 
may be, and whatever bo (heir evidentiary value, 
cannot take the place of documents of title. In 
a suit for ( jcctmcut. it is upon the plaintiff to 
make out bis title by deliiiilo evidence which is 
not open to any reasonable doubt. He cannot 
succeed merely by showing a semblance of title 
or hy adducing evidence which would support 
tbeca'=e only so far as to establish it to some 
slight degree of probability. Ho cannot rely on 
tlic weakness of the defendant's title, but must 
succeed on tl;o strength of his own. 

f'j] Looking at the (juestion from this point 
of view, the Courts below, when tliey were not 
satisfied with the proof adduced by the plaintiff, 
were justified in tlirowiiig out bis claim. 

fiol It was argued by the learned counsel 
that tlie Court-s below had cominiUed an error 
of law in so far that they nltaclicd undue im¬ 
portance to the map of the firet settlement. 
Under 8 52, Land Revenue Act, wlien any local 
area is under record oiierations, the Record Olli- 
Cer is required to prepare for each village therein 
a map and lield-book which shall tiicreaftcr bo 
maintained by the Collector (as provided by 
8 . 28). instead of the map and field-book previ¬ 
ously existing. The learned counsel contended 
tliat the map prepared at each succeeding settle- 
ment superseded the map of the previous settle¬ 
ment and accordingly the Courts below should 
not have allowed themselves to be influenced by 
the map prepared at the first regular settlement. 
This argument is not without force, but herein 
lies the difficulty arising out of the distinction 
between a document of title and other docu¬ 
ments. Settlement maps not being documents 
of title, even though maps prepared at the sub¬ 
sequent settlement suf^ersedc those prepared 
at the pievluus settlement, it was open to the 
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Coui-t 9 l>(‘low to t!il<e aU tlie.-o documents into 
consideration. They were further entitled to 
'draw inferences from all these documents and to 
;forin their conclusion on the basis of such infer¬ 
ences. Even if they committed an error in 
drawing such inferences, that would not justify 
interference with the conclusion arrived at by 
them in second appeal. ^Yhetbcr a certain field 
is included within the boundaries of one village 
I'or another village is a question of fact. Under 
6 . 100 , Civil P. C., a High Court has no jiirisdic. 
tion to reverse the findings of fact arrived at by 
the lower appellate Court, however erroneous, 
unless they are vitiated by some error of law. 
It was held in 57 I. A. 86^ at p. 92 that where 
the question to he decided is one of fact, it does 
not involve an issue of law merely because docu¬ 
ments which wore not instruments of title or 
otherwise the direct foundation of rights, but 
were really historical material, have to be con¬ 
strued for the purixisc of deciding the question. 
In A. I. R. 1923 p. C. 187® the question which the 
Judicial Committee had to decide was the date 
of the origin of an under-tenure. The first appel¬ 
late Court fixed the date from the contents of 
some documents. It was held that the question 
being one of fact, could not he interfered with 
in appeal. In 19 W. R. 222,® it was held by the 
Privy Council that a second appeal would not 
lie because some portion of the evidence might 
he contained in a document or documents and 
the first appellate Court had made a mistake as 
to its meaning. In the case before me the lower 
,Courts have considered the entire material placed 
before them, and the commissioner’s report 
which was based on the maps prepared at the 
four settlements in Biswan tabsil. Both the 
Courts below have concurrently come to the 
' finding that the land in dispute is not proved to 
belong to village Dulamau. Even if they drew 
any inferences from these settlement maps and 
the fards-mntahiqat produced before them with 
which I am not prepared to agree, sitting in 
second appeal I have no jurisdiction to interfere 
with their finding based on such inferences. The 
'result, therefore, is that the appeal fails and is 
dismissed with costs. 

R.G.D. Appeal dismissed. 


A. I. R. (35) 1948 Oudh 142 [C. N. 52.] 
Ghulam Hasan C. J. 

Mohd. Amir Ah7nad Khan •— Plaintiff — 
Appellant v. Bachchoo Singh — Defendant- 
Bespondent. 

Second Appeal No. 334 of 1942, Decided on 3-9-1947, 
against order of Addl. Civil Judge, Sitapur, D/- 30-5- 
1942. 

(a) Landlord and tenant—Abadi—Conversion of 
hacheba well into pacca by riyaya without permis¬ 
sion of landlord—Effect. 


A riyaya is competent to sink a well wlthonl (be ' 
permission of bis lani^iord on sacb portion of the skdi 
land as has been used by him as an appnrtenaiice to 
bis dwelling house. The conversion of a kacbcha well 
intT a pucca well without the permission of the landlord 
furnishes no cause of action to the latter to sae for 
demolition of the well : 4 A. I. B. 1917 0ndh79;6 
A. 1. R. 1919 Oudh 215 and 12 A.I.R. 1925 All. 341, 
nd oti. 8 ] 

(b) Civil P C. (1903), S. 100 — Questions ol fact 
and law—Finding that certain plot was used as 
sahan darwaza or appurtenant to a person's house. 

The findings that a person had been udng a certain 
plot as bis sahan darwaza or as appurtenant to his 
house for a long time are findings of fact wh'cb cannot 
be challenged in second appeal. When, however, the 
first finding depends upon the interpretation of the 
settlement khasra which involves a question of la* It 
can be challenged in second appeal i 23 A. I* Be IW 
P. C. 83, Rel on. 

Annotation—(’44-Com.) C. P. C.j S. 100, N(ita99, 
52 and 53. 


Cases referred , i 

1. (‘38) 1938 O.W.N. 285 , EanumanPershftdv.lndrt 

2!^i’4Ti942^o!w.N. 113 : 29 A. I.R. ^542^^.^= 
17 Luck. 610 : 199 I. C. 12, Birendra Blknm Bmgh 

V. Hanoman Prasad. „ . , ® maftPCftS- 

3. (’36) 1936 0. W. N. 153 : 23 A. I. B. 1936 P.0.83 • 
160 I. C. 579 (P. C.), Ballabh v. Nor Maboorf. 

4. (’40) 1940 0. W. N. 990 : 28 A. I. B. IMl 

16 Luck. 223: 191 I.C. 167, Mahomed Mehdi t. 

5'7"l.J.454 : 4 

I. C. 1006, Sheo Sahai Singh ’?• : 85 

7. (’25) 47 All. 641 :12 A. I. R- 
I. C. 1, Mabadeo Rai v. Jan Mubammaa. 

Ahhtar Busain—tot Appellant, 

S. C. Pas-for Respondent. 

Judgment—Thia is a plaintiff’s 

plaintiff came to Court on 

is the owner of village Lalpurinolu 

Shankarpur, pargana 
defendant ia a nyaya in the 

to him, the defendant had -Ai-oQt hia 

the disputed laud in February 193 ^ 

permission and despite the oppo“ 

^aintiff’B servants. He for the 
possession by demolition of the pu 

Es. 25 as damages. j^f-Adant 

[ 2 ] The defence was that jjiid 

ancestors had been in vtf * 

suit as sahan darwaza, and a 

ch'abutra used for worshipping 
nim tree and that formerly ffie ^eli w ^ 

and was made pucca of 

the plaintiff. An the def®* 

the pleadings was made on wbau ^ 

dant whereby he further ij®®^ ,, B« 

was appurtenant to the defen 
explain^ it to mean that the land IB very 
sary for the defendant’s use._ * ^ bv the 

[3] A commissioner und 

prepared a plan of the dispo 


m 
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referenco to the khflsra abadi of the first settle- 
meot. This shows that plot No. 43 contained the 
house of Baklitawar Singh, the great grandfather 
of the defendant; that Plot No. 69, which is to 
the east of it. was his sahan darwaza; that riot 
NO. 70 to the east of 69 was a ebabutra with a 
nini tree and to the east of this plot is plot 
NO. 60, upon ^hich admittedly the pncca well 

stands. ^ 

[4] The issue framed was: 

“Hoes the well in suit stand on the sahan darwaza or 
the appuiteuant laud of the defendant’s house ? If so, 
Its efiect?” 

[6] Upon this issue the trial Court held that 
the well in suit does not stand on the sahan 
darwaza or the appurtenant land of the defen- 
dant’s house. The trial Court relying upon a 
decision in 1938 0. W. N. 285* which was reversed 
in 1942 0. W. N. 118* did not decree the demoli. 
tion of the well hut awarded Es. 80 to the plain* 
tiff as compensation. 

[6] The lower appellate Court has reversed 
the decree. That Court recorded the finding that 
plot NO. CO was in the possession of the defen* 
flant as sahan darwaza. He further held that 
the defendant had been in possession of the plot 
in question as appurtenant to his house for a 

‘ long lime. Lastly he held that the well in suit 
had been built at the site of an old kacheba well 
and was made pucca by the defendant because 
it used to get chocked in every rainy season. 
According to the lower appellate Court, tho 
construction of the pucca well was not a now 
encroachment and could not give any right of 
action to the plaintiff. The suit was dismissed 
as a result of these findings. 

[ 7 ] The findings that the defendant had been 
using the plot as his sahan darwaza or as appur* 
tenant to his house for a long time arc findings 
of fact which cannot be challenged in second 
appeal. The first finding, however, depends upon 
tho interpretation of the settlement khasra which 
does involve a question of law : see 1936 O.W.N. 
163 .* [lhat finding depends upon the construc¬ 
tion of certain entries in Ex. A.2, the khasra of 
the first settlement. It shows that no. 43 is the 
house of Bakbtawar Bingh, NO. CO is shown as 
ufiad'i main darakht nm qabza Bakbtawar 
Singh, NO. 69 is shown as sahan darwaza of 
Bakbtawar Bingh, No. 70 chabutra Bakbtawar 
Singh and a nim tree and 71 is shown as rosta. 
Now a careful examination of the map preimrcd 
by the Commissioner, in accordance with these 
entries, shows that the present position of these 
plots is that not only plot No. 43 hut riot No. 69 
which was the original sahan darwaza of 
Bakbtawar Bingh has lecn built upon. This is 
ohvionaly an unauthorised ase of the sahan dar¬ 
waza, which was acquiesced in by^the plaintiff 


and no suit for demolition was brought in res- 
l>GCt thereof. Plot no. 70, which was the chabu- 
tra, is also partly built ujxin so that the defen¬ 
dant has been from time to time extending his 
lx)sses3ion to the cast of his house to land on the 
pretext of using it os suhan darwaza so much so 
that plot NO. 60, oi)en parti land, came to bo 
used by the defendant either as sahan darwaza 
or as land appurtenant to his house. The entry 
against plot no. 60 , in my opinion, was rightly 
interpreted by the trial Court as meaning that 
tho words "qabza Bakbtawar Singh" relate to 
the nim tree only and not the entire plot no. 60, 
the reason being that Bakbtawar Singh was 
already in possession of Plots NOS. 67, 68, 69 and 
70 as his sahan darwaza and appurtenances and 
if plot NO. 60 was intended to be sahan darwaza 
of Bakbtawar Singh, it would have been shown as 
such and not as uftada land, I am, therefore, 
not prepared to hold upon the khasra entry that 
plot NO. 60 was used as sahan darwaza by the 
defendant. The first finding of tho lower appel¬ 
late Court must, therefore, he set aside as being 
vitiated by an erroneous interpretation of the 
khasra entry. 

[8] The reversal of this finding, however, has 
no effect upon the plaintiff's case, as the 
second finding must stand undisturbed. The only 
thing that has been urged on behalf of the appel¬ 
lant is that the defendant’s pleader in his plead¬ 
ings before the Court merely introduced the 
amendment that the plot was appurtenant or 
necessary to bis house but he nowhere stated 
that he had been in possession of the plot for the 
requisite period of 12 years, nor gave any evidence 
to show his possession for over 12 years. Tho 
plaintiff’s possession, it is argued, must be pre¬ 
sumed to exist over all parti lilnd in view of 
1940 0. W. N. 990.^ This contention, however, is 
not tenable in view.of the clear finding of the 
lower appellate Court based as it is on admissible 
evidence that the defendant has been in posses¬ 
sion of plot NO. 60 as appurtenant to his house 
for a very long time. The finding, in my 
opinion, is not open to a reconsideration in second 
appeal. Such being the case, the only other 
question which remains to be decided is whether 
tho conversion of a kacheba well into a pucca 
well furnishes any cause of action to the plaintiff 
to sue for demolition of the well. It was held as 
long ago os 1917 by Lindsay J. C. in 4 o. L. J.' 
454 * that a riyaya is competent to sink a well^ 
without the permission of his landlord on such 
portion of the abodi land as has been used by, 
him as an appurtenance to his dwelling bouse. 
The well constructed in this case was a puccaj 
well without the permission of the zamindar.* 
This view was followed by Kanhaiya Lai J. 0. 
in 6 O.LJ. 291.® Both these cases were followed 
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l.y a Bfnch cf ilio Allaliabad High Court in 47 

all. 51L' 

A)] I iiolfl, tiioi'i'fcre, that tlio drCrec of tbo 
lowiA'npivllfito Court is correct. The api.eai is 
di.-inis,-ed with co.sts. 

], n. Ai'pe-il dimisscd. 

A. I. R. (35) 1948 Oudh 144 [C. A'. 53.] 
(iHUL \J[ IIA'-AN C. .T. axp Kaul J. 

r,a;>-.ni(i B’lh'ifhir S.Anih—Decree-hoJdcr ~ 
Api'Ar.ml v. Direudrd Bilnnn Siiinlt — ludg^ 
T,ieii(-det lor-(Opposite Barn; 

C vd MPp. Ai'iiln. No. lift.) of IfUfi filed in Exn of 
llcoKO Appoul No. 16 of l9ld, Decided on 12tli Angu'-t 

(d) Civil P. C. (1008), 0.41, R 19-Sufi cieni 
cause. 

Tlii.' appoll.int li;id two connsf'l rjio of whom 

wfN in I'l -uficof lhfapp.Ml and its file Init on Ii's ap- 
ptiintmont n Innu'd the file to iho appelliiiit. 

Nctic '■( luMi' OS’ was .•(•nl to tlio othev c un-el who 
intimated it hy addi-i-'-ed to tin- a'.^cntof the ap¬ 
pellant, Tlie eoun-el for the appellant wl.o had not 
been paid Ids fees, liad Pft for Agra for s*mP other 
engaRoineiit w tb'Ut inulc'nf’ any aviangement for tbo 
vepi-o.-i'inat on of the iippellant on the date of hearing. 
Tlic appellant himself d d not even c.irc t' pay his fees 
or tn vend the file of the appeal t»the counsel toenablc 
him to prepivc the case and appear at the hear ng. Nor 
d;d be take any steps for pros-ciit’on of his appeal. 
The appeal was consequently di.-mlsscd for def«u!t. On 
appl cation fc^r lost n'at on of tlie appeal: 

IJcUl that there was no sufficent cau-c within the 
meaning of 0 U. IL D as the non-appeirance of the 
appellant at the bcar'ug was duo to Ids own negligence. 

(I’aradJ 

Annotation: (’•}4-Com ) C. P. C, 0 4!, E. 19. N. 3. 

(b) Civil P. C (1908), 0. 19, R. 3—Averment in 

an atiidavit to the etiect that a paiiicular letter did 
not probably reach the adAresst-e being mc-ely a 
guess cannot carry any weight merely because it is 
contained in counsel's afiidavit. [Para 4) 

(c) Legal \ ractitioner—Duties of. 

Apart from the duty which a counsel owes to bis 
cl'ent, he owes an nbl aaf on to the Court also A coun¬ 
sel who has accepted the uu'.afafaanta and s'gned tbo 
incm 'riindiun of appeal and upon whom a u it cc of 
heariug of the appeal has been issued sbiuld approach 
the Court and explain the ciicnmsUnccs wb ch would 
prevent him tro’u being pre.-^eut on the date of hearing 
of tlic appeal. The fact that he has neither received 
his fees nor the file of the cose from h s cl'ent wuld 
not alTcct this obligation A fa lure of the cnuwel to 
discharge the obligation is open to crit c sm. [Para 5] 

D. K. Dhaon and ilohd. Yaqub Std-Hqi — 

for Applicant. 

Ryder UuS'iin, Kartn iTrisliua and Jagdish 
Chandra — for Opposite Party 

Order. — This is an application under 
0.41, R. 19, Civil P. C„ for restoration of an 
appeal which was dismissed for default. 

[2] 'Ihe material facts lie within a short 
compass: In the appeal to which this applica¬ 
tion relates, the apioellant Raja Bajriing Baha- 
diir Singh, taluqdar of Gangwal estate, was 
represented by two counsel, Mr. M. H. Kidwai,' 
Bau-at-law and Mr. Mohammad Yaqub Siddiqi, 


Advocate. Both counsel had signed the memo- 
nindinn of the grounds of appeal. The appeal 
was lixed for hecicmg on 22nd august 1946. Ab 
no one appeared on behalf of the apiiellant when 
the case was Called, the appeal was dismissed. 
'1 he present api>lication was made on llth Sep. 
tenibcr 1946 for setting aside the order of dis. 
miss al for default and restoration of the appeal. 

[3] II appears from the avern^nts made ia 
the application that before the date of hearing 
of tlm api-eal, one of the appellant’s counsel, 
Mr. M. H. Kidwai, was appointed a Judge of 
this Court. Accordingly, as he was in charge of 
the case, on his elevation to the Bench, he 
returned the file to the appellant because he 
could no longer appear as counsel. Notice of the 
duto of heariug was in the circumstances issued 
hy the oOice to the other counsel for the appel¬ 
lant Mr. iMohiimmad Yaqub Siddiqi. Itisstat^ 
in the application that Mr Siddiqi “was paid 
no fee.” On receipt of notice of the date of 

hearing Mr. Siddiqi, as appears from an affidavit 

filed by him along with the application, sent by 
post a letter addressed to Sri Ram, the general 
agent of Raj i Bajrang Bahadur Singh, appel¬ 
lant, informing him of the date of the ap^- 
We know however, from an affidavit filed by 
Bharat Singh, another general agent of the a^ 
liellant, that Sri Ram was dead long before the 
date fixed for the hearing of the 
graph 6 of the affidavit tiled . r' J?! 
reads thus: ”'lhat due to jiostal strike. „ 
Iv’ the letter did not roach Sri Rnm^ 

We know further from this 
on behalf of the appellant went to Ml * 
in connection with the api)eal. and a 
left for Agra on 19th August 1946, where 
to attend to another engagement, and 

did not return to Lucknow till 22 Dd 
the date fixed for hearing, and acco i g 
no one ajipeared when the appeal was 


as dismissed for default , j- 

[4l On the facts above stated, we are ctea j 

: opinion that no sufficient cause. 
ented the appellant from appearing .1 

ppeal was called, has been {joJ 

ajrang Bahadur Singh had, M 
10 vak-fhitnamn executed by him, , _jj^ 
mnsel, Mr. M. H Kidwai and Mr ^ 
aqub Siddiqi. He had paid no fee, 

'om Mr. Siddiqi’s affidavit, to the 3 charga 
jI. It was the first counsel who the 

[ the appeal Wi,en Mr. Kjdwa. a.^^P^_ 
ppointment as a Judge of J . 
aturally returned the iTe to the 
►ajrang Bahadur Singh ai'parent y ‘ ^ 

ny steps for the prosecution of ® tb? 

mt. He must be taken to ba^e “ 
otice of the date of hearing of the app»i 
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in the normal course be sent to Mr. Sicldiqi. 
Mr. Kidwai had returned the tile of the case to 
the Enia. The Raja had not paid any fee to 
Mr. Siddiqi. He did not even care to send the 
file to Mr. Siddiqi to enable him to prepare the 
case and appear at the hearing. Mr. Siddiqi, ae 
stated in his atfidavit, sent a letter addressed to 
the Kaja’s general agent, Sri Earn who was in 
charge of the api)eal. Wo do not know what 
happened to this letter. It is stated, however, 
that Sri Earn was dead long before the date 
fixed for hearing of the appeal. The affidavit 
filed by Mr. Siddiqi only makes a guess that 
“probably the letter did not reach Sri Eam’s 
house.” The Raja had got back the file fiom 
Mr. Kidwai. The mukhtiar who was in charge 
of the appeal was dead. Wo do not know if any 
steps were taken to entrust the prosecution of the 
appeal to another mukhtiar. It will thus be seen 
that the non-appearance of the appellant at the 
hearing was due to his own negligence in taking 
no steps for the prosecution of his case. His 
counsel Mr, Siddiqi, though ho had received 
notice of the appeal left for Agra on lOtli August 
1946 without making any arrangement for the 
representation of the appellant on the date of 
hearing. He did not return till 22ml August, 
with the result that the appeal was dismissed. 
He contended himself with merely posting a 
letter addressed to the Raja’s general agent, Sri 
Earn who, as wo know from Bharat Singh’s 
affidavit, was dead long ago. There is nothing 
before us to show that this letter was not deli- 
vered either at Sri Ram’s house or at the Raja’s 
office as it was addressed to bis mukhtiar. Wo 
find no justification for the guess made by Mr. 
Siddiqi that “probably the letter did not reach 
Sri Eam’s house.” Averments like these carry 
no weight merely because they are contained in 
counsel’s affidavit. The application is accord¬ 
ingly dismissed with costs. 

[5] Before taking leave of this case we should 
like to say a few words about Mr. Siddiqi’s con¬ 
duct in this matter. Apart from the duty which 
a counsel owes to his client, he owes an obligation 
to the Court also. This is well recognised, and 
happily counsel in geneml show by their con¬ 
duct that they are alive to this duty. Wo are 
not oblivious of the fact that in this caso Mr. 
Siddiqi hod received no fee from the appellant. 
The client had not given him the file which was 
returned by Mr. Kidwai on his elevation to tbo 
Bench. Nothing was heard by him from his 
client in reply to the letter which bo bad posted 
to the address of the Baja’s general agent, Sri 
Ram. Still as he accepted the vakalatnama 
and signed the memorandum of the grounds of 
appeal it was in our opinion up to him that 
bMoro leaving for Agra be ought to have ap- 
1846 0/19 & 20 


proached this Court and explained tlio circum¬ 
stances which would prevent him from being 
present at the liGaring, His failure to do so has 
made his conduct in this matter open to 
criticism. 

K.S. Application dismissed. 


A. I. R. (35) 1948 Oudh 145 [C. N. 5i.] 

K.tUL J. 

Baldeo Sail — i^Iortiiarior — Applicant v. 
Ml. Ram Dnhiri and others — Mortgagees — 
Opposite Partij. 

Civil Revn. N'l. 90 ot 1913, Dociibil cii 2-51b August 
1947, I'roni order ol Civil Judje, HaiJoi, D/- lllli 
Febnm}’ 1943. 

U. P. Agriculturists’ Relief Act (27 fXXVII] of 
1934). Ss. 2 110) (a) and 12-U. P. Debt'Redemption 
Act (13 of 1940), Ss. 2 and 9 (4) — Fourth part of 
mortgage debt transferred—Unity of debt, if broken 
up — On accounting, three-fourth of debt found to 
be wiped off — Balance found in hands of mort¬ 
gagee,if can be applied towards satisiaciion of one- 
fourth part transferred. 

Where the liability tor payment of a fourth share of 
a mortgage debt constiliitiog a “loan" was under ii con¬ 
tract transferred to another person, that portion of the 
debt ceases to be a loan within the meaning of tbo 
Agriculturist.,' Relief Act. This would not, however, 
break up the cssciilial unity of tlio debt as between 
the mortgagor and the niovtg-agccs If any portion of 
the mortgage niouoy is not pa'd. the entire property is 
still liable to be sold for satisfaelion thereof. In tlieso 
circumstances though the benefit of tho U. P. Debt 
Redemption Act cannot be claimed with respect of a 
portion of the debt, tho accounting in .a suit fir redemp¬ 
tion should be done as in ordinary mortgage eases. Tho 
transfer of a part of debt constitutes a notional splitting 
up of the debt, hut it cannot bo said that for the pur¬ 
poses of accounting between llie mortgugccs, the debt 
should be treated as two debts, distinct and independent 
of each other. If the debt Lu treated as one, there is no 
reason why the surplus, which wa.s left over in tbo 
liand-i of the mortgagees after throo-fourths of tbo loan 
was found, on ac-coutiting to have been satisfied, should 
not be applied towards the satisiactiou of the remaining 
oiTC-fomtli. It is not a case in which the inortgiigoc 
having pa d someth'iig to the mortgagee wautsa refund 
of an amount p;iid in excess of wimt was duo within 
the meaning of H.9 (4), Debt Redemption Act. [Para 5] 

K. N. Tendon — lor Applicant. 

il. I). Sriva:>tava — for Opposite Party 1 to 3. 

Order. —This application undei’ S. 116, Civil 
P. C., arises out of an application for redemption 
made under S. 12, U. P. Agricultiuists’ Relief Act. 

[2] In order to bring into clear leliof the 
pointa in controversy, it is necessary to state a 
few facts. A 7 biswaneis zamindari share in thok 
Ram Singh, villago Amrauli, Pergana Sarah 
Shuinali, Hardoi district, was owned by three 
persons. Two of them, Kunwar Sah and bis 
brother Gaya But, owned one half of this pro- 
perty. The remaining half belonged to Gajodiiac 
Sah. On 5tb September 1900, Kunwar Sah and 
Gajodhar Sah mortgaged this property with 
three persons, Bisbambhar Nalb. Biubeshwar 
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Nath aud Parganni Lai for a consideration of 
ns TOO Ill inav be mentioned that the zamin- 
dai'i duiro. ■^•hicb formed the security for this 
mortgage, was already subject to a previmia 
mortgage in favour of one Pagbubar Dayal. By 
till* li'iortgase of lOCO.Kmiwar Sah and Gajodhar 
Bab stiiaib.itcd that the mortgagee should advance 
ihcm i:-. -iCO in cn.di which was to carry intei-est 
at IS ivr cent, per annum. It was further stipn. 
iatod that in lOOT, when the mortgage in favour 
of Kiigl'.nlar Dayal could be redeemed, the 
mort-ageu should pay Es 300 to him. redeem the 
morPiK'O, lake possession of the property and 
ivinanriii possession for 40 years. From 1907 the 
transaction was to be in the nature of a usufnic- 
tnary mortgage. '1 bo mortgagee advanced ES. 400 
on :.ih Septi’inUr 1900. and in July 1907, re- 
deemed Raghular Dayal’s mortgage and ob- 
tained po.-^es 3 ion of the mortgaged property. On 
15 th May 1919, Kunwar Sah and Gaya Dutmade 
a gift of their half share in the mortgaged pro- 
])erty to the present applicant Baldeo Sab. On 
9th October 1919, Baldeo Sah acquired by pur. 
chase from one of the two sons of Gajodhar Sah 
(who was dead and was succeeded by his sons 
Babu Bam and Gulzari Lai) a transfer of bis 
interest in this zamindari share. The sale deed 
executed by Gulzari Lai, son of Gajodhar Sab, 
in favour of Baldeo Sah stipulated that his liabi- 
lity for the mortgage debt which was specilied 
in tho deed to ho Es. 300 should be discharged 
by the purchaser. It will thus be seen that Baldeo 
Sah bad under the deed of gift of 15th May 1919, 
and the deed of sale of 9th October 1919, become 
the owner of three-fourths share in the mort¬ 
gaged property. The remaining one-fourth share 
wa's owned by Babu Eam, one of the two sons 
of Gajodhar. On 17 th December 1941, Baldeo Sah 
and Babu Bam jointly applied for redemption of 
the mortgage under S.12, U. P. Agriculturists 
Kolief Act They claimed the benefit of the Agri¬ 
culturists’ Relief Act as VeU as the Debt Eedemp- 

tion Act. ,. , , 

[ 3 ] It was among other pleas urged m defence 

that Baldeo Sah being a transferee only of three- 
fourths share in the property was not entitled to 
the benefit of the Debt Redemption Act. 

U) The trial Court held that inasmuch as one 
half-share of the property was transferred to 
Baldeo Sah by a deed of gift, it did not debar 
him from claiming the benefit of that Act. Babu 
Ram, being the son of one of the original mort- 
gators, was of course entitled to claim the benefit 
of'^the Debt Redemption Act. It further held 
that the benefit of that Act could not be claimed 
in respect of a fourth share of the loan cones- 
ponding to that share of the property which was 
acquired by Baldeo Sah under the deed of sale 
from Gulzari Lai. The Court went into accounts 


A. 1. ffr 

and after considering all the material before it 
came to the conclusion that three-fourths of the 
debt was paid off by 31st July 1934 and out of 
the usufruct of three-fourths share of the property 
a sum of Es. 400 remained in the hands of the 
mortgagees as surplus. This sum was applied 
towards the liquidation of the balance of the 
debt, that is. the remaining one-fourth. As a 
result the entire debt was held to have been satis- 
fied, and redemption was allowed by the trial 
Court without payment of any money to the 
mortgagees. Dissatisfied with this deciaon, the 
mortgagees preferred an appeal which was di^ 
pO'Cd of by the learned Civil Judge of Hatdoi. 

It was contended before him that the sum of 
Es. 400 which was left over in the hands of 
mortgagees after satisfaction of three-fo^M of 
the debt in respect of which the benefit of m 
U. P. Debt Redemption Act could be claimed, 
could not be applied to wipe off the ceiMimng 
onc.foiu-th of the mortgage debt. This contentira 
was accepted by the learned Civil 
he made out a fresh account of the money pay¬ 
able to the mortgagees. He 
benefit of the Agriculturists’ Relief 
this portion of the debt, and found, that a ^ 
of ES. 289 was still due to the mortgagees on 
February 1943. He allowed redemption on ^ 
ment of this sum to the mortgagees 
months. I'he decree of the the 

present revision application was filed. 

[5] Having beard the learned U 

parties I am of opinion that the dec 
learned Civil Judge of Hardoi cannot be^ 

He disposed of the contention 
before him in two sentences. He ooser 

"It was, however, contended Jiat 
could DOtbe taken to wipe out the as the 

shaio of the mortgage money of Debt 

share of Gulzari was concerned, the pro 
Redemption Act did Con^t ^ 

plausible and I have no doubt the affloest 

in setting off the excess sum m 8 of the 

that was due in respect of the one fo 

mortgage money.” . -iiftfpdby® 

This was a case for redeinptiim .gjtaostfl’ 

application under S.12, V. ' f ihat Acti®® 

Eek Act. Under the iftSlgor 

account was to be taken mor^ 

the mortgagees. With , .^^titled to the 

the debt the 

benefit of the U. P- Debt E®d®7‘‘tfourtb of 
not with regard to the splitthtf 

the debt. This necessitated » 
up of the debt, but it canno (^cc(«ioti®6 
good reason that for the P“^^mortgagfi03't^ 
between the mortgagor Jistiuot^ 

debt should be treated as two • ^ tjeat®* 

independent of each other. If aiedew** 
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as one, there is no reason why the surplus, which 
was loft over in the hands of the mortgagees 
after three-fourths of the loan was satislied, 
should not be applied towards the satisfaction of 
the remaining one-fourth, I am not oblivious of 
the provisions of S. 9 U), U. P. Debt Redemption 
lAct, which laysdown that nothing in that section 
shall entitle a debtor to a refund of any sum 
already paid by him. This, however, does not 
touch the case before us. This was a case in 
which there was an advance constituting a “loan” 
within the meaning of that expression as used in 
the U. P. Agriculturists’ Relief Act as well as 
in the Debt Redemption Act at its inception. 
Subsequently, however, as the liability fer pay. 
ment of a fourth share of the debt was under a 
contract transferred to another person, that iw- 
tion of the debt ceased to bo a loan within the 
meaning of the Agriculturists’ Relief Act. This 
would not, however, break up the essential unity 
of the debt As between the mortgagor and the 
mortgagees. It is clear that if any portion of the 
mortgage money was not paid, the entire pro¬ 
perty was still liable to be sold for satisfaction 
thereof. In the.se circumstances, I am clear that 
oven though the benefit of the U. P. Debt 
Redemption Act could not bo claimed with res¬ 
pect of a portion of the debt, the accounting in a 
suit for redemption should be done as in ordi- 
nary mortgage cases. It is not a case in which 
the mortgagor having paid something to the 
mortgagee wants a refund of an amount paid in 
excess of what was due. 

[6] The result therefore is that the revision 
application is allowed. The decree of the lower 
appellate Court is set aside and that of the trial 
Court restored. The applicant shall get his costs 
in this Court and in the lower appellate Court, 
from respondents 1 to 3. 

B.GJ). Uevision allowed. 


A. I. R. (35) 1948 Oudh 147 [C. N. 05.] 

ClIANDIRAMANI AND MiSRA JJ. 

Baghnhar Dayal and others — Appellants 
V. Husain Mirza and others — Respondents. 

Appeal No. 10 of 194C anti S. A. Nob. 90 and 91 of 
1944, Decided on 13-8-1947, against jadgmeot of 
Kidwai J.. Reported tn 34 A. I. R. 1947 Oudh 122. 

(a) Transfer of Property Act (1882), S. 100—Two 
properties burdened with charge—One relieved of 
liability of paying charge by owner’s action — 
Whole charge can be recovered from the other. 

CoDflldcrationB of equity do not arise where a matter 
|g specifically provided lor by Btatuta ; 5 A. I. R. 1918 
Mad. 1030 (F. B.). Foil. [Pam 7] 

When two properties are burdened with a charge and 
one of the proport'ea is relieved of the liability of 
paying the charge os a result of Its tronsfer by the 
owner to a person tor consideration but without notice 
of obargo, the cbaige-boider can recover the entire 
charge from the rentaioing property, and not only a 


proportionate sboio of tlie charge : 29 A. I. R. 1942 
P. C. 50 ; 19 A. I. R. 1932 Oudb 330 and 23 A. I. K. 
1936 Oudh 62, Eel on. [Paras C & 9j 

Annotation. — (’45*Com.) T. P. Act, S. 100, N. 17 ; 

S.C7 N. 28 

(b) Civil P. C. {1908}. S. 11, Expln. 4 - Defence 
which ought to have been taken in previous suit 
not taken—Suit for arrears of maintenance charged 
on property—Partial liability denied-Res judicata. 

Under :i will, two viilages A and 0 were charged 
with in tinti'nanco in f.ivour of .1/und olIiv,s ;-.t Rs, l.j 
per month. M sued the transferees of tbo villages in 
the (kiiut of Mnusif, the claim being bclnv? Rs, 2000, 
for tbo voc'Very of the arrears of maintciinnec from 
liotli the villiigcs. In that -u t It was decided finally 
that v'lhgo 0 w.as not li.ibio nr tlio ehiU:;(i a? it was 
trant-ferivd withoi.t n-A'ce of elvir.’e and the ent'ro 
clrm wns ihcrccd agiinct v llago A. Si)b.-'e«jiient!y, .V 
bi'oiii'lit aU'ither sint to recover arrears of maintenance 
in the Court of tlic Civil Judge, as the amount dalnud 
was over R-.2000, claiming the entire nmiuiit from 
tho village A. The defciuhints contended that since in 
the previous suit villa.gc 0 was held not l.ablc for the 
charge, vltbije A was liaUc only to a pioitorfonate 
shaio of the charge. The qncst’on was wlictlicr the 
defendants were l/irr.'d by res from denying 

their bah I'ty for tho whole claim : 

Ul'IiI. tliat tlie dc’fcneo r.vi>ed 'n the subsequent suit 
ought to have been r-.'sed in the previous suit as it 
would b.wc uiadc't nect'-- - ry to determiiv; the extent 
of tlio r'glits of the plaintii'i to claim ma ntenauco from 
the defendants. Tt was a defeuco wli rh ought, in tlie 
ciicuiiirtim-es of tlie case, t) have been taken and as it 
WUB not takf.'ii, it should be deemed to have been taken 
and decided agamst the defendants The defence in tho 
subsequent .suit therefore was barred by S. 11, Expin 4' 
32 A. I. R. 1945 P. C- 132, Eel on. 'Para 13] 

The mere fact that the previous suit was filed before 
the MuDsif and tho subsequent one before the Civil 
Judge was not material and S. 11 appi od to such a 
case : 30 A, I, R 1913 Oudh 338 (F. B.), Foil 

[Para 14] 

Annotation. — (’41-Com.) C. P. C., S. 11, Notes 35 
37, 39. 
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..udgment. — In thoro throe appeals the 
lacfo arc practically the same and Ly 
Uie order of tl-.e Court they have been connected 
ar.d arc bciir^ di.^poied of together. 


[j] /Inpoft/ I'wt. 10 oj 1040. — This is an 
11 peal under S. 1-2 ( 2 ), Oudh Courts Act against 
!he judgniGnt and decree of a learned Single 
•Tndgo (kidv.-ai -I.) of this Court, dated 2i-9.10i6, 

11 ' a’ suit, instituted by Mt. lilasuda Begam for 
ivcovoiy of i;s. 1G35 as principal and Rs. 4i3-C.G 
as interest as arrears of maintenance at Its. 15 
per month for the period from l-S-1929 to 31-8- 
19 ?? from village Aumau on wliich the said 
maintenance was alleged to be a charge. ITill 
l:\ci 3 of the case are given in the judgment of 
lae learned Single Judge of this Court but the 
' (■levant facts are brielly as follovrs:—Muhammad 
Ahmad Khan was taluqdar of Kasmandi Khurd 
in the Lucknow District. He executed a will in 
and several codicils to that will by virtue 
of which he transferred eight annas share in 
village Oahdeo and the full Bixtecn annas share 
m village Aumau to his three sons, Khwaja 
Ahmad Khan, hlnhammad 2aman Khan and 
Itfuhammad Saecd Khan, from his fourth wife, 
Mt. Imtiazi D3gam. It was also provided in the 
will that their three full sisters, Mt, Masuda 
Begam (plaintiff in the present suit), Mt. Ahmad 
InhanBegam (appellant in second Civil Appeals 
Kos. 90 and 91 of 194d} and Mt. Asia Begam 
..hall get RS. 15 per month each from the profits 
of these two villages. The brothers by various 
transactions transferred their eight annas share 
}n village Gahdeo to Majlis Rai and Lala 
Beghubar Dayal and by other transfers and 
court-sales the entire property in village Aumau 
passed to Lai Raghubar Dayal and later to his 
i-ons, B. Brij Gopal etc., defendants-appellants 
in the present appeal. The transfer of village 
(lahdco took place without notice of charge to 
me transferees but that of village Aumau took 
place with notice of charge. 

[3] In 1925, Mt. Masuda Begam filed a suit 
in the Court of Munsif, South Lucknow (Suit 
Ko. 111/2G of 1925} for recovery of arrears of 
maintenance at Es. 15 per month from both the 
villages. All her brothers and their transferees 
weie"^ parties to the litigation. It was finally 
decided in that suit that village Gahdeo was not 
liable at all for the charge of maintenance but 
village Aumau was, and the entire claim for 
arrears of maintenance was decreed against 
village Aumau. Mt. Masuda Begam filed another 
suit for recovery of arrears in 1929 and that suit 
V’as also decreed and finally in 1938 she filed a 


third suit in the Court of the Civil Judge from 
which the present appeal arises. The plaintiff, 
Mt. Masuda Begam, claimed the entire amount 
from village Aumau only against the appellants, 
Raghubar Dayal and bis three sons. The plaint 
also recited the fact that in the previous suit of 
1925 the entire claim had been decreed gainst 
Tillage Aumau. The defence set up was that as 
in the previous suit between the parties it bad 
been decided that village Gahdeo was not liable 
for the charge and the property had escaped 
from the liability by laches of the charge-holder, 
village Aumau was liable only to a proportionate 
share of the charge and this they valued at B3.5 
per month. The right to claim interest was 
denied. In the oral pleadings of the parties the 
plaintifi’s pleader admitted that owing to the 
decision in the previous suit, he was not entitled 
to claim anything from village Gahdeo but the 
defendants were also barred by the rule of res 
judicata from denying their liability as ownen 
of village Aumau for the whole allowance. ^0 
defendants denied that the previous d^on 
operated as res judicata so far as village Aumau 
was concerned. Several issues were framed ou 
of which Issues 2 and 6 are material for Uufl 


ippeal. They are; ... . « 

“2. Is the plaintifi’s raiviiiteEaiice liable to any 
tion 03 alleged 7 If so, by how much ? .. 

6 . Is the question that the been 

lo any reduction on account of 
freed from its charge res j»dicofttbetweepw pa 

Thereafter the counsel for the parties ad 

that if there was no reduction on 

Gahdeo having been released 

then the defendants would not be ^ 

reduction as the income of 

not gone down and that if any 

made on account of Gahdeo having ^ ^ 

from all liabilities, the amount of 

payable to the plaintiff would be BS- J ^ 

month. The trial Court held 

admitted by the plaintiff’s cou^ Munsif® 
previous suits were fought out in ^ 

Court, the decisions in those 
operate as res judicata and that it 
of the plaintiff as charge.holder ® 

of her charge to the defai**' 

and, on account of the plamtin s 

the security had been reduced -dnoed- 

tenance charge would be proportion® gg. 6 P* 
Accordingly a decree at the rate ^ 

month was given, the interest w ip. 

the suit was decreed for Bs. 664 wi 
terest from the date of the 
per annum to the date of K* pistn®^ 

[4] The plaintiff amount 

Judge, Lucknow and claimed the on ^ 

of the maintenance be«i 

Aumau only and denied that 
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guilty of any lacbes oi' that any case had been 
made out for reducing her claim for the main* 
tenance allowance and urged: 

“That the judgment of the highest Court of appeal 
iox tbe pi\)vince was entitled to tlio gvcalcsl weight even 
though the matter was technically n:t res judicata 

The learned District Judge relied upon a deci¬ 
sion of this Court in 1910 0. A. 1210l This was 
a suit of Mt. Asia Begaiu, a sister of the present 
plaintiff and the right, ohe claimed, was identical 
with the right, claimed intbepresL-ntsuit. There 
also the present defendants claimed a reduction 
in the amount of the charge on the ground of 
release of village Gahdeo from the charge. This 
plea found favour with the learned Single Judge 
of this Court. The District Judge relying on this 
decision, holding that the previous decision in 
suit of 1925 did not operate as res judicata 
dismissed the appeal. 

[5] The plaintitf came up in appeal to this 
Court against the decision of the learned Dis. 
trict Judge. As she died during the i}endency of 
the appeal, her sons were substituted and the 
points, raised before the Court were whether the 
whole of the maintenance allowance could be 
recovered from village Aumau only and whether 
the decision in the previous case oi)erated as 
res judicata. The learned Single Judge of this 
Court (Kidwai J.) has held that the authorities, 
relied upon by Yorke J., in 1910 o. A. 1210 ' were 
of doubtful validity in view of a decision of their 
Lordships of the Privy Council in C9 I. A. 98," 
that every bit of the property, charged with 
maintenance, was liable for the whole of the 
charge, that the question of contribution as 
between the owners of the various properties 
subject to the charge was irrelevant for the pur- 
pose of this case and that the previous decision 
in 1925 suit operated as res judicata. The learned 
Single Judge of this Court has certified that this 
is a fit case for api)eal to a Bench of this Court 
and granted permission accordingly. 

[6] Now two questions arise for consideration 
in this appeal. They are:—(l) When two pro- 
perties are burdened with the charge of a charge- 
holder and one of the properties is relieved of 
the liability of paying the charge as a result of 
its transfer by the owner to a person for con¬ 
sideration but without notice of chargo, can the 
charge-holder recover the entire charge from the 
remaining property, or can he roaliso from it 
only a proportionate share of the charge? 
(3) Does the decision in the previous suit of 1925 
between the parties operate as res judicata'} 

[ 7 ] As regards the first question, the learned 
counsel for the appellants urges that as one of 
the properties has been relieved of the burden, 
its effect is to wipe off or extinguish a propor¬ 
tionate share of the charge. No authority is cited 


for tho proposition and tho learned counsel 
contends that although the authority of 1910 0 a, 
1210 ^ has been shaken by tho decision of tlioir 
Lordships of tho I’rivy Council in oi) I. A. 9S,^ 
the principle, laid down in 1!)10 0. A. 1210.^ is 
the correct principle. Now it i.s settled law that 
considerations of equity do not arise where a 
matter is specifically provided for by statute If 
any authority is needed for this proposition, iu 
will be found in the Tull Bench decision of tho 
Madras High Court in lO Jiad. 9GS^ which lias 
been approved by their Lordships of tho Privy 
Council in GU I. A. 9S.“ 


(7i’.] Tlie law on t!ic sul<icct of charges will 1 1: 
found in S.lCO, T. P. Act, whicli reads as follows: 


ii 


‘100. Wbci'c immoviiM) pioporty of cue pc-uon 
by net of parties or operaU'in oi law inaclo senirity for 
(be p.aymeiit of mouuy t) aiioiber, and (be Ir.uisnctioii 
docs not amount to a morlgagc. the liiUer porson is said 
to have a ebarjjc on tbe propaly;and all the provUioiis 
beroinhefoie contained which apply to a simple nion- 
gii'^e shall, so far as may be. apply to such char;,'e, 
Kolhiug in this section applies to thcchai'se of a 
On the truf-t property for expenses properly incurred in 
the cxccut’on of bis trn-t, and, save ns otbec\vi>u 
cxprctsly provided by any law f-'r tbe tune being in 
force, no charge shall be enforced against any property 
in the bands oi a person to wlioui i-uch property h;>-' 
been transferred lor consideration and wiibcut notice 
of the cbar;;c.” 


This shows that a chargo is not a transfer of 
interest in the property, Section 59, T. P. Act, 
defines a mortgago and, according to it, a mort¬ 
gage is a transfer of interest in tho property. 
Section 100, T. P. Act, provides that provisions 
which apply to a simple mortgage, shall apply, 
so far as may be, to a charge also and a charge 
cannot be enforced against the property subject 
to the charge if the property is transferred for 
consideration and without notice of the charg'o. 
Our question must, therefore, de pend for its 
answer upon the existing provisions of law. 


t8l Now it is clear that a charge can be 
created by a contract between tbe parlies or by 
operation of law or by a decree of a Court while 
a mortgage can only bo created by a contract 
between the parties. It is for this reason that in 
8 .100, T. P. Act, tho expression “so fur as may 
bo" has been used when defining tho extent of 
applicability of tbe provisions, relating to simple 
mortgages, to a charge. Section lOO itself lays 
down one important difference between a raort- 
gage and a charge namely, that a charge cannot 
be enforced against the property subject to a 
charge if the transferee thereof takes it from the 
owner for consideration and without notice of the 
charge. In the case of a mortgage a transferee 
whether he has or has not any notice of the 
mortgage-takes it subject to the mortgage because 
the mortgage is a transfer of interest in an im¬ 
movable property. Now it is true that a trans- 
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f ree without notice of the charge takes the 
property free from the charge but this does not 
moan that the proportionate share of the charge 
IS thereby wiped out. The learned counsel for 
the appeliants says that the proportionate share 
of the charge is extinguished because the trans¬ 
feree OL the jirojierty takes it free from the 
charge and lio cannot be made to contribute 
towards the charge payable by the owner or 
transferee of the rest of the proiicrty with notice 
of the charge. This argument recognises the 
principle.?; (l) that where two properties or more 
are subject to a charge, the charge-holder is 
entitled to recover his charge from the entire 
charged property or from any portion thereof, 
and, (2) that the owners of the property subject 
to the charge can claim contribution from one 
another. Tlieso, in fact, are the principles appli¬ 
cable to mortgages under ss. CO and &2, T. P. 
Act, and those principles do apply, so far as the 
nature of the charge will permit, to a charge 
also. In the present case, the charge has been 
created by a will and it lias been created by the 
act of parties and is, in all respects, to be treated 
like a mortgage except that due effect must be 
given to the provisions of law (S. lOO) that a 
transferee without notice of the charge takes Iho 
property free from the charge. This exception 
clearly redates only to the contribution which 
tlio property is liable to make and has nothing 
to do with the right of tiie charge-holder to 
realise his entire charge. The appellants thus 
raise, in effect, the question of contribution 
between the various owners of the properties 
inter sc, a question which does not concern the 
charge-holder at all 

[ 9 ] Now the law is well settled that, in the 
absence of a contract to the contrary, the in- 
tegrity of a mortgage can be broken only if the 
mortgagee himself becomes the pro])rietor of 
either the whole or a part of the property mort¬ 
gaged and the release of a portion of the mort¬ 
gage property from a portion of the mortgage 
debt doe.siiot break the integrity of the mortgage 
and the remaining mortgagors or their transferees 
or any one of them can redeem the mortgage 
only on paying the whole debt then due and 
there can bo no piecemeal redemption. The 
authority for this is contained in 691, a. 98.^ It 
follows, therefore, that a charge also cannot be 
split up in this mannereven if the charge holder 
were wiUiug by her own action to release any 
one of the charged properties from the liablity 
of her charge. 'The position of the plaintiff is as 
a matter of fact, very much stronger. It is not 
she but the owner who has transferred the joint¬ 
ly charged property. There is no duty whatever 
cast upon her in such circumstances to inform 
the transferee of her charge. There can be no 


doubt that the whole of village Aumau is liaW 
for her entire charge in the present case, 

[ 10 ] There are two cases' of this Court, 

9 0. w. N. 900^ and A. I. R. 1936 Oudh 62® in 
which it has been held that a charge is in the 
nature of a mortgage and the charge-holder is 
entitled to recover the amount due to him from 
whichever portion of the property that he chooses 
and the question how far each of the owners of 
the property burdened with the charge is liable 
is a question of contribution among the owners 
themselves and does not concern the charge 
holder. In 9 0. w. N. 900* a maintenance 
charge holder claimed the entire charge from a 
transferee with notice of charge as in the present 
case. I'he reason for the decisions, mentioned 
above, is that the charge-holder is not interested 
in the question of contribution between the pro¬ 
perties subject to his charge. This is the right 
approach to the question like the present one. 

[11] For the reasons indicated above, we hold 
that the view of Kidwai J is correct and village 
Aumau is liable for the entire claim of mainten* 

[ 12 ] The next question that arises is whetoet 
the decision in the suit of 1925 operates M M 
judicata. It is not disputed that the def^fto 

appellants and their predecessors-in-interert an 

the plaintiffs of the present suit were pariiefl 
the previous suit, and that the claim in 
was similar to that in the present suit, i* 
not disputed that the Previous stuUasmw 
before the Munsif on account of the a 
claimed being below Rs. 2000 and 
was Bled before the CivilJudge because toe 
exceeded Rs. 2000. Exhibit 6 is the plaiot 
suit of 1925, Ex. 8 is the judgmentof th6 ®P^ 
Court while Ex. 3 is the judgment of this ^ 
In the plaint the amount of the ebarp w 
ed jointly and severally from both thepw^^ 
that is, villages, Gahdeo and Aumau. 
claimed was a decree for the entire sum 1 
tely or jointly. The written statement Qw 
been filed but from the ‘^^Kunnents, , 

above, it is clear that no issue ^ 

specifically raised by the the 

were liable only to the proportionate anare 

charge on village Aumau. jpfenoe 

[isJ Now it is clear that this was 
which would have madett necessa^ to w | 

the extent of the rights of tbe plaiDtifls» 
maintenance from the appellant^ 
defence which ought, in tbe ciremnsta^ 

case, to have been taken and as it w ^ 5 ^ 

it shall be deemed (to have contend*! 

decided against the defendants. It 
ed that in cases where, as in 

J.X. -recurring causes gxtent®* 

to raise a plea, regarding the exw“ 
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liability and tbo rule of re$ judicatn, would nob 
apply. Some authorities, A. I. s. 1926 cal. 650,® 
1941 0. w. N. 22,’ 1944 0. W. N. 246,® and A.I.R. 
1933 cal. 794® weco cited. These cases were decid¬ 
ed on the peculiar facts of those cases and on tlio 
pleadings, raised therein. It is not necessary to 
comment further on them because of the autho¬ 
rity in A. I. R. 1945 p. C. 132.^" In that case the 
plaintiff in the previous suit between the same 
parties claimed that he was entitled to one half 
of the entire income from the offerings made by 
pilgrims to the Mol of Bhree Oiikarjit at the time 
of certain annual fairs. The plaintiff’s title to 
one half of the entire income was upheld. In the 
subsequent suit, the plaintiff claimed a half share 
in the income from entire offerings made at 
subsequent annual fairs. Their Lordships of tlie 
Privy Council held that the defence in the sub¬ 
sequent suit that the plaintiff was entitled to a 
half share in the income of only one portion of 
offerings, namely, the shamlat khut or joint 
account, was a matter which might and ought to 
have been made a ground of defence in the pre¬ 
vious suit and was therefore to be deemed to 
have been a matter directly and substantially 
in issue in the previous suit within the meaning 
of explanation 4 to S. 11, Civil P. C. The defenco 
iu the subsequent suit therefore was barred by 
S. 11, Expl. 4 It is clear that the decision in the 
previous suit will operate as res judicata in the 
present case, provided the other requiiements of 
B. il, Civil P. C., are satisBed. 

•tul In the present case, it was urged that the 
decision in the previous suit did not operate as 
res judicata because tbe Brst suit was Bled be¬ 
fore the Munsif and the the present suit was Bled 
before the Civil Judge. This contention has no 
force. Section 11 Civil P. C, applies to such a 
case as held by a Full Bench of this Court iu 
1943 0. W. N. 280. “ 

[15] It was also urged that the plea of res 
jud'cata was abandoned at least in the first ap¬ 
pellate Court and it could not be agitated in 
second appeal. The plea was, in fact, not aban¬ 
doned. Ground No. 8 in the memorandum of 
appeal before tbe District Judge reads as follows: 

"9 That tbe judgmr nt of the Highest Courtof appcil 
for tbo Province was entitled to tbe gre-itest weight 
even though tbo matter was technically not res 
judicata." 

This sort of plea was taken because till then it 
seemed to be more or less the view that a suit or 
any issue, decided by a Munsif would not be res 
judicata in a subsequent suit before a superior 
Court. We are accordingly satisfied that the 
decision in the previous suit does operate as res 
judicata in the present suit. The result, there- 
lore, is that Appeal No. 10 of 1946 is hereby dis- 
missed. Plaintiffs' suit is decreed for Bs. 1635 


with interest at Sj per cent, per annum from tlio 
date of trial Court’s decree till realization. If 
the amount is not paid within six months, the 
plaintiffs shall be entitled to apply for a final 
decree for sale of village Aumau. Plaintiffs 
are entitled to costs here and hitherto. 

Second Civil Appeals Kos. 00 and 01 of 1944, 
[16] It has been seen above that Mt. Hasuda 
Begam claimed her maintenance from villages 
Aumau and Gabdeo, but in her first^suit she was 
eventually given her claim from village Aumau 
only. Her sister, Mt. Alimad Jahan Begam also 
filed a similar suit for maintenance in 1925 from 
1913 to December 1924 in tbe Court of Munsif. 
Her brothers and their transferees were implead¬ 
ed in this suit. It was finally decided that the 
entire charge was recoverable from village 
Aumau. On 3-6-1942, she filed her second suit 
NO. 54/95 of 1912 in tbe Court of Munsif for the 
l)eriod from 1-7-1930 to 31-5-1942. Although her 
claim amounted to Rs. 2145 at Rs. 15 per month, 
she gave up Rs. 145 and filed a suit to recover 
Rs. 2000 only from village Aumau. Tbe defeu. 
dants in the suit were the sons of Lala Raghubar 
Dayal who bad obtained by then the whole of 
village Aumau. Several grounds were taken in 
defence but those which are relevant for out 
purpose are that the previous suit of 1025 did not 
operate as res judicata, and that only a propor¬ 
tionate share of the charge could be realised from 
village Aumau as village Gabdeo had become 
free from the charge due to tbe laches of the 
plaintiff. While the above suit of Mt. Ahmad 
Jahan Begam w'as pending, the defendants, sons 
of Lala Raghubar Dayal, filed suit no. I 6/12 of 
1912 inthe^urt of tbo Civil Judge for a declara- 
tion that as Gabdeo bad become free from the 
charge, the plaintiff could realise from village 
Aumau only a proportionate share of the charge. 
Mt Ahmad Jahan Begam’s defence to that suit 
was that tbe previous decision in the suit of 1925 
operated as res judicata and accoixling to that 
decision she was entitled to recover the whole 
charge from village Aumau itself. On an appli¬ 
cation being made that the two suits should be 
tried by the same Court Mt. Ahmad Jahan 
Begam's suit, filed before the Munsif, was also 
transferred to the Civil Judge and both the suits 
were disposed of by ono judgment, It was held 
that the previous suit did not operate as res 
judicata as it was filed in the Court of Munsif 
and the second suit was filed in tbe Court of 
Civil Judge and that the defendants, sons of 
Lala Raghubar Dayal, were entitled to a reduc¬ 
tion in tbe charge on account of release of village 
Gabdeo from the charge. The claim was accord¬ 
ingly reduced to Rs. 6 per month and the plain¬ 
tiff’s suit was decreed for Bs. 929/8/0 and tbe 
defendants were granted the declaration sought 
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for. Di.'?atisfiOcl ^vitli this rlccision, tlie plaintiff, 
lilt. Ahma'l.lahnn Bo^amappoaleatothc District 
Judge. It bold tliat tbe previoiis suit did 
not opoi’ato as res judiC‘'to, and, in view of the 
ruling in l!iiO 0. A. laio,' tho plainiitl’-appellant 
could claim only a proportiona'.o share of tbe 
ebarg'’ on village Auniau. 'I'lic appeals were 
accordingly dismissfd. Second Civil Appeal Ko. 

DO of lOU arises Irorn theplaintitf’s suib.mol/Oo 
of 1912 for recovery of mainteuancG and second 
civil App al AO. 91 of If*!! arises from the decla¬ 
ratory decree, granted by the Courts in suit KO. 
16/42 of i;n2. Doth these appeals are being dis¬ 
posed of together as they involve the same ques¬ 
tions. 

[ 17 ] It has been urged for the plaintiQ’-appel- 
lant u'lio is nov rcpresenlcd by her sons that the 
decision in 1910 o. a. icio* is not correct in_^vicw 
of the Privy Council decision in C9 i. a. 9S* and 
that the previous decision clearly Ofieralcd as res 
judicata. 

[IS] 'For reasons, already given in detail in 
Civil Appeal Ko. iO of iniG under S. 12 (2), Oudh 
Courts Act, wo hold that the appellants are 
entitled to claim the whole maintenance from 
village Aumau. 

Cio] Now comes the question of res judicata. 
It is not disputed that the i)revions suit of 1925 
for recovery of maintenanco was 61cd in tho 
Court of Munsif. It is also clear that the second 
suit of the appellants (Suit No. 54/95 of 1942) was 
filed in the Court of Munsif though later on it 
was transferred to tbe Court of Civil Judge be¬ 
cause the declaratory suit was pending in that 
Court. There can be little doubt that the decision 
in tbe first suit does operate as res judicata in 
tho second suit for arrears. The question is 
whether the fact that the declaratory suit was 
actually tried by the Civil Judge a higher Court 
affects the principle of res judicata or not. 
According to a Full Bench decision of this Court 
in 1943 0. w. N. 280,^^ the previous suit will 
operate as res judicata notwithstanding that the 
subsequent suit, in which the same issue arose, 
was tried by the Civil Judge and could not have 
been tried by Court, deciding thefirstsuit. There 
can be little doubt, therefore, that the decision in 
the 1925 suit does operate as res judicata in tbe 
subsequent suits that were tried by the Civil 
Judge In view of this decision, it is clear that 
the decrees, passed by the Courts below, cannot 
stand. Weaccordlngly allow Second Appeals Nos. 
90 and 91 of 1914 with costs in all the Courts and 
set aside the decrees of the two lower Courts. 
Suit NO. 54/95 of 1942 is decreed W’ith costs for 
Rs. 2000 with interest at 3^ per cent from the 
date of the suit till the date of realisation. Should 
the money due be not paid within sis months 
from today tbe appellants shall be entitled to 


apply for a final decree for sale of village 
Aumau on which thedecretal amount a acharge. 

[ 20 ] Suit No. 16/42 of 1942 is dismissed with 
cost.'’, 

S.c. Order accordingly. 
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Kaul and "Walford JJ. 

Budra Pratap Singh and another ~ 
Defendants—Appellants v. Ballabh Das and 
another ^ Plainti ffs — B esp widefixis, 

First AppealjNo. 44 of 1942, Decided on 27-2*1947, 
noftin‘?t decree of 'Addl. Civil Judge, Bara Banki, 
D/-8-M942. 

(a) U. P. Agriculturists’ Relief Act (27 [XXVII] 
of 1934). S. 30—Mortgage—Rate of interest reduced 
under Act — Agreement to further reduce rate— 
Registration—Registration Act (1908), S. 49 (c). 

Section 30, U. P. Agriculturists’ Belief Act does not 
put an end to any contract entered into between the 
parties to a loan. All that it says is that the wnlfaet 
shall be enforced subject to tbe limitation that 
allowed by tbe Court shall not exceed the rates 
in the Act. Hence, uotwitbstandiog tbe fact that the 
rate of interest mentioned in the mortgage dew bM 
been already abrogated by tbe provisions of the A«, an 
agreement by which the parties agree to farther rediw 
tbe rate of interest provided by that Act 
registration and cannot be received in evidence u 
registered : IS A. I. R. 1931 Oudh 288, ilel. 

Annotation {’45*Com.) Registration Act, S. 49 N.JS 

(b) Contract Act (1872). S. 2 (d)-Promise of per¬ 
formance of existing duty. , . .i 

Where tbe morigitgors ate under their . 

mortgage under an obligation to pay intet« ^ » 
every six months, this cannot form a _-_iaod 

a fresh agreement to reduce the rate ofjnteres P 
iu tbe mortgage deed : 2 Bom. 362. Rel. iW; g, 
Annotation:—(‘46*Mau.) Contract Act, 8. \ 

Luck. 16 ; 132 1. C. 66, Afsar Jehan Begam v. IW 
2?n8} 2 Bom. 362, Ram Chandra Chintaman v. Kato 

C. Dass, B. S. Srivaslava and S. K 
n. K. Srivastava — for Respondents 1 and 2. 

Judgment. - This appeal arises of 

brought to enforce a mortgage. JJn Li 

simple mortgage was executed by V 

appellant Rudra Partap ,, and 

Turambuk Sah in no. 35 000. 

Madan Murari for a consideration o 

The mortgage was for a period ot ^ 

The deed carried interest at 10 

compoundable with half yearly yHiagefl 

gaged property 

Sonikpur, Qazipur and Chdanli. Th 
stipulated that the mortgagee wonw « 
to sue for his mortgage money ten 

for the expiry of the stipulated 

years, if the interest hjou^®® 

year) fell in arrears. The suit was bro 
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16*2-19il for a sum of R9. 33,223-6-0 wUh future 
interest and costs by sale of the property mort- 
gaged. As the defendants were agriculturists 
the interest claimed by the plaintiffs was limited 
to the rate specified for such a loan in the U. P. 
Agriculturist’s Relief Act. 

[• 2 ] A number of pleas were raised in defence. 
They were, however, rejected and the plaintiffs 
were granted a decree for Rs. 33,228-6*0 together 
with costsof the suit and interest in Rs. 33,0G5 ii-i 
from 18-2-1941 upto the date of the decree at 4| 
per cent, per annum. The entire amount decreed 
was to carry future interest till realisation at 2 
per cent, per annum. It was made payable in 
thirty equal six monthly instalments. In case of 
default of three instalments by the judgment- 
debtors the mortgagee decree-holders were under 
the decree entitled to take out execution of the 
entire decretal amount. The present appeal has 
been preferred against this decree. 

[8] Of the various defences urged in the trial 

Court only three now survive. 

1 . That the mortgagors were entitled to the 
benefit of the U. P. Debt Redemption Act; 

2. That there was an agreement arrived at 
between the parties under which the plaintiffs 
were, in spite of the Agriculturists’ Relief Act 
having allowed a higher rate of interest, entitled 
to charge interest only at 3| per cent, per 
annum; and 

3. That by an arrangement arrived at between 
the mortgagors and the mortgagees the latter 
were put in possession of the mortgaged property 
and out of the income a sum of Rs. 7000 was 
paid towards the mortgage debt. 

[ 4 ] It was frankly conceded by Mr. Das, 
learned couneol for the appellants, that he could 
not in view of the evidence on record press the 
first point with any hope of success. It was 
admitted by appellant 2 in the witness box that 
the legal rate payable by the family of the 
mortgagors was more than RS. 100 pec year. 
Thus it is clear that ten times of this figure will 
exceed Ra. 1000 and accordingly under S. 3 (e) 
(ii), Debt Redemption Act no member of that 
family can be said to be agriculturist for the 
purpose of the said Act. The first point therefore 
must be found against the appellants. 

[5] A suit under 8. 33, U. P. Agriculturists’ 
Belief Act was brought by the present appellants 
to get a declaration in respect of the amount of 
money due under the deed of mortgage. On 
6.4-1986, a decree was passed in the suit and it was 
declared that Rs. 28,600-10 3 was due to the 
mortgagee under tbeii deed of that date. There 
was again a second settlement of accounts 
between the patties on 22.12-1936. On that date 
the mortgagee received a sum of Rs. 873.12-3 and 
granted a receipt (Ex. A49) for the same. After 


acknowledging the receipt of the above sum the 

dooumeut proceeds to recite as follows: 

"In the principal amount under the said 
deed which is for Rs. 25,000 the outstanding iiitorest {■ 
the extent of Rs. -1000 has iitreadj been inclu.h-d in 
ticcordance with the decision of the ca-o under S, 3 ,, 
Agriculturists’ Relief Act. Now the entire sum oi 
money due under the said mortgage deed is It' 20,00(: 
whereon interest sliallibc cbiirgednl 3/8/- from 1.12-103lj 
in accordance with the mutuiil settlement.’' 

[g1 Eelinnca is placed on tho last ^entenco iii 
the above quoted paragraph and itwnsconteiideil 
that in view of the settlement referred to thorair 
the mortgagees could not cljarge interest at a 
rate higher than Rs. O-S-O per cent, per annum 
On behalf of the mortgagees it was contended in 
reply that they were prepared to make a con 
cession to the mortgagors in tho matter oi 
interest provided that they made prompt and 
tegular payments as stipulated by the deed. The 
concession was conditional upon regular payment 
and as this condition was cot complied with, the 
mortgagors were not entitled to claim the benefi: 
of this concession. Apart from this contention it 
was pleaded that the agreement relied on by the 
mortgagors could not be enforced as it varied 
the terms of a document which was compulsorily 
registrable and was without censideratiou. Dotl- 
these contentions w’ere accepted by the trial 
Court and the issue was found against the appel¬ 
lants. The same contentions were repeated 
before us. 

[ 7 ] It was pointed out on behalf of the res¬ 
pondents that this point was not raised in the 
grounds of appeal and accordingly could not be 
permitted to be argued. Even if the appellants 
were permitted to raise the point the finding 
arrived at by the lower Court could not be 
successfully challenged. We have examined the 
appellants’ memorandum of the grounds of 
api)eal with care and find that none of the 
grounds mentioned therein covers the points 
sought to be argued before us. The memorandum 
of the grounds of appeal contains five grounds. 
The first of these is directed to the contention 
raised as regards the U. P. Debt Redemption 
Act. Grounds Nos, 2 and 3 deal with tho pay- 
mont of RS. 7000 towards mortgage debt. This 
is the third point mentioned above. By ground 
NO. 4 the appellants wanted reduction of future 
interest and ground No. 5 prays for grant of 
yearly inetalments. It is, therefore, clear that 
the appellants are not entitled to raise this con¬ 
tention. Apart from this technical ground on 
which the appellants’ contention must be ruled 
out, we are of opinion that the finding of the 
lower Court that Ex. A40 being an unregistered 
document "cannot be received as evidence of 
any transaction affecting tho mortgaged pro¬ 
perty covered by the deed of mortgage and tho 
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nyrcoiHont to rcluce intc-rest being without con- 
.-iloiMtioii, could not be enforced in a Court 
01 lav.-.” 

[■;] The question as to S?. 17 and 19, Registca. 
cion Act is covered by the Bench decision of this 
^oiK t in S u. w X, -rTOd It was held in that case 
ihat if a docunient is required to be registered 
its t'-'i'ins caunot be varied by an unregistered 
agi'oeuiont. In the ease before their Lordships, 
one Sadi(i Ali executed a deed of simple mnrt. 
rape in favoui' of three persons Baldi Ram, 
Mai and Kanbai Lai for Rs. SOOO bearing 
■interest at Us. 1/2 per cent, per mensem, cotn- 
poundable six monthly. Vvben the deed was 
sought to bo enforced it was pleaded among 
other defences tliat the mortgagees had agreed 
to reduce the rate of interest to -llilc only. It 
was found that by an unregistered document 
(he mortgagees had agreed to reduce the interest 
from 1/2 iicrcent. per mensem to-/l4/6 p. m. with 
idfect from a certain date. Reference was made 
in the course of their Lordships’ judgment to a 
number of decided eases, and it was held that 
■uch an agreement fell under S. 17 (1) (b). Regis¬ 
tration Act and the document could not bo 
received under S.49, Registration Act ns evi. 
clence of any transaction affecting the mortgaged 
(iroporty in suit. It was contended by Mr. Das 
ihat in the present case the rate mentioned in 
•the deed was already abrogated by the provi. 
dons of the U. 1\ Agriculturists’ Relief Act and 
that there was nothing in Jaw which required 
registration of an agreement by which the parties 
agreed to further reduce the rate of interest 
ju’ovidcd by that Act. We have no hesitation in 
; lolding that the argument is without substance. 
[Section 30, U. P. Agriculturists' Relief Act dnea 
inot put an end to any contract entered into 
[between the parties to a loan. It lays down that 
jin spite of any contract to the contrary that 
(may he entered into between the debtor and a 
Icreditor interest allowed by the Court shall not 
joxceed the rates speciOed in the Act. It does not 
Iput an end to the contract between the parties. 
All that it says is that ibe contract shall be 
enforced subject to this limitation. What Ex. a49 
did was to vary the terms of the mortgage deed 
as regards interest and this the parties could 
not do except by a registered document. But 
|apart from this ground, it is clear that it was 
Ian agreement for which there was no considera. 
|tion. The appellants’ counsel contended that 
;he mortgagors had failed to pay interest every 
six months as was agreed to, the mortgagees 
were anxious that regular payments should be 
made, so on 22nd December 1936. the mortgagors 
undertook to do so. In consideration thereof the 
mortgagees agreed to reduce the rate of interset. 
We are clear that the mortgagors were under 


their contract of mortgage under an obligation! 
to pay the interest regularly every 6 montia 
and'if they were already under a legal obliga 
tion to do so, this could not form a consideration 
for a fresh agreement. The Uw on the subject 
is thus laid down in Pollock's Principles ol 
Contract, p ISl: 

“Promise of performance of existing duty—Similarij, 
neither the promise to do a thing nor the actual doing 
of it will be a good consideration if it is a thing which 
the party is already bound to do either by the general 
I'lW or by a subsisting contract with the other parly.” 

Reference in support of this proposition is made 
to Leake 43G. 

[9] In 2 Bom. 362' an agreement was executed 
by a client in favour of his vakil after the latter 
bad accepted a vakalatnama to act for bim in 
a certain suit whereby the client bound himself 
to pay to the vakil in the event of his condnefc 
ing the suit to a successful termination a certain 

sum in addition to the vakil’s full fees, A suit 
was brought by the vakil to enforce the agree¬ 
ment. It was held by Westropp 0. J., that ^ 
plaintiff had accepted vakalatnama from the 
defendant previous to the execution of the agree¬ 
ment to render bis beat services as a pleader to 
him in the suit. There was no fresh coDnders- 
tion proceeding from the plaintiff for the 
ment that be obtained. He could pot be boon 
by it to render to the defendant his profeMiona 

service. This he was bound to do by the axis ^ 
of the vakalatnama. The agreement waa * 
cordingly held unenforceable. We are . 
the conclusion arrived at by the lo^e* 
on this contention is simply supported by pi' " 

as well as authority. , .. inn? 

[10] The third point need not 
[Their Lordships agreed with 

that the mortgagees were never put iDP® ^ 
of the mortgaged property and fur 
after discussing the evidence, that t 
RS 70C0 was not paid towards the 
dobt.] - . 

[11] We see no sufBcient groundg f , jji 

with the lower Court’s order making the d 

amount payable in instalments. ^ ^ 

[12] No other question was W'^ed Wio 

The result therefore is that the apped 

is dismissed with costs. . » 

V R Appeal dismtsstH’ 
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Landlord and tenant—Grove lands — Abandon- 
nnent — Custom prohibiting sale — Sale in execu¬ 
tion of decree against grovc*holder—EHect. 

Whero thoro is a custom proliibitiug the sale of groves 
A sale of the grove lands in execution of adccreoagainst 
the grovc-boldcr amounts to an abandonment and the 
proprietor of the village in which the grovesarosituated, 
thereupon becomes cutitled to possC:<sion of the grove 
land, although right of re-entry bas not boon specifi¬ 
cally reserved to tbo proprietor. Tbo sale being invalid 
as being iu coutravention cl the custom tbo position of 
the auction-purchaser and persons bolding tbo laud on 
his bebalf is that of a trespasser: 15 0. C. 91; 17 
A. I. R. 1930 Oudh 235 and 25 A. 1. 11 193S Oiidb 91. 
llel on. [i’arft 8] 

Cases referred 

1 . (’12) 15 0. C. 91: 15 I. C. 385, Ali Mahomed Ivban 
V. Cbbedan. 

2. (’30) 7 O.W.N. 271 :17 A.I.R. 1930 Oudh 235: 122 
I. C. 774, Kanhaiya Lai v. Hamid Ali. 

3. (’33) 1938 0. W. N. 176 : 25 A.I.R. 1933 Oudh 91 : 
173 1. C. 289, Iqbal Hussain v. Kesbo Dayal. 

B. K. Dhaon — for Appellants. 

S. C. Das — for Respondent 1. 

Judgment_This is tho defendants' appeal. 

One Sital Singh had two sons, Ganesh and Lai 
Bahadur. Ganesh had a son Arjuii. Arjun owned 
a half share as groveboldcr in ton giovo plots. 
His half share devolved on bhco Katan. Mata 
Badal is the son of Shco Eatan and Bindeshwari 
is tho brothor of Sheo Eatan. All tho three are 
defendants to tho suit. The other half share in 
tho grove plots devolved upon tho descendants 
of Lai Bahadur. In execution of a decree ob¬ 
tained against Arjun, half share in the grovo 
plots was sold and purchased by Mata Badal. 
Tbo plaintiff, who is admittedly tho proprietor 
of the village in Which the groves are situate, 
sued for possession of the grove plots on the 
ground that Arjun had no transferable rights in 
tho groves, nor could those rights be sold in 
oxGCution of tho decree. Mata Badal, who had 
purchased the grove-holders’ rights at the auc- 
tion in 1923 and had taken ijossession of the 
grove plots, acquired no rights thereunder and 
whatever rights existed in the groves had been 
extinguished. According to the plaintifl', two 
more plots which were other than tho grovo 
plots had been encroached upon by tbo defen¬ 
dants. hence ho asked for iKissession of all the 
12 plots. 

[2) The defence was that under tho custom 
recorded in tho wajib-ul-arz, there was no clause 
for re-entry in the case of sale of tho groves and 
consequently the plaintiff had no right of pos- 
session. The sale in favour of Mata Badal was 
characterised as hetitious. As regards the two 
plots, it was pleaded that a certain portion of 
these plots belonged to the plaintiff and the other 
portion to the defendants. No controversy any 
longer survives respecting these two plots. 

[8] The trial Court held that the sale was not 
fiotitiouB, that the custom applied to voluntary 


ns well as involuntary sales, that it was not re¬ 
butted by the instances produced by tho defen¬ 
dants, that although tho custom pi*oliibiting tho 
transfer of groves existed, yet no right of re¬ 
entry being reserved in favour of tho landlord, 
the plaintiff was not entitled to eject tho defen¬ 
dants from tho grove plots. The suit was, there- 
fore, dismissed in respect of these plots. 

(i] The lower apiiollatc Court reversed the 
decision of the trial (doiirt. According to tho view 
taken by thatCourt tbo wajib-ul-arx of tiie village 
clearly recorded a custom prohibiting sale or 
mortgage of groves by tenants. The sale in 
question lieiug in contravention of tho terms of 
the wajib-ul-ai7. amounted to an abandonment 
which gavo a right to the zamindar to re-enter. 

[5l The sole question that has been argued 
before me is that the sale in execution of tbo 
decree did not amount to an abandonment in 
law ns abandonment connotes change in posses¬ 
sion and as there was nothing to show that Mata 
Badal as a result of the auction sale obtained 
possession, no abandonment should be held to 
have been established. Eelianco is placed on 
15 t). C. 91.^ The terms of the wajib-iilaiz were, 
more or less, identical with the terms of the 
wajih-ubarz before me The gcovc-holder had 
no right to sell or mortgage the giovrs without 
the permission of tho proprietor. There was no 
express provision as to the proprietor s right in 
the event of the grove-holdcr selling or mortgag¬ 
ing the grove in contravention of tho terms of 
the wajib-ul-arz. Tho learned Judicial Commis¬ 
sioners differentiated the case of a mortgage from 
that of a sale. They held that in the case of a 
mortgage tho grove-holder cannot bo said to have 
entirely parted with or abandoned his own rights 
and he has still something loft wliich he can plead 
against the landlord so as to protect the mort¬ 
gagee. whose right of possession is subject to the 
right of redemption of the mortgagor. They ob¬ 
served : 

“At any rate, in the case of a tr.iu^fcr hy way of sale 
it may be paid that there has been on the part of the 
transferor an entire ub.iudonment of bis rights in faroor 
of anotiicr person, so that if a grovc-boldcr in ft cftso 
like the present purports to sell outright whatever 
rights bo may possess in respect of his grovo, ho clearly 
has no r'ght-i left which he can set up agftinst another 
person, a)id the tninsferce who is left in actual posses¬ 
sion cannot plead that there exists n.s between himBelf 
and Ibc landlord any contract of license in respect o! 
tho trees in the grove, or tbe land on which they stand, 
which can secure him against ejectment or prevent the 
landlord from treating him as a mere trespasser.” 

This case, therefore, far from helping tbe appel- 
lants helps the respondents. 

[cl In the well-known Pihani case, 7 0 . aV. N. 
QTl- a person who was merely a riyaya had 
made a wa^f of the land and it was held that 
the liyaya had no right of occupation left in the 
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land afier t’.o ovc-cidionorihowaqr. The learned 
Judges hcM tint be had alaiulonc’d that right 
and liad I'cconie a trosiASser liablo to ejectment 
at the instanc.' ot the sui;erior proprietor. 

[7] In (), W. 1 TC‘ it was held that 
where a grove-holder sells trees which he is for¬ 
bidden to do under the custom recorded in the 
wajib-nl-arz iho sale amounts to an abandon¬ 
ment and a-: Iho purchaser gets nothing by tho 
invalid puiebase, the taliuidar is entitled to get 
possession of tho grove so sold. 

[&] 'I he point that Mata llacbil was not in 
possession was not raised in the Iov;or Courts. 
All that was urged there was that the transfer 
was lictilioiH but that case was negatived. Mata 
Badal, tbercioro, was a real transferee since the 
date of the plu•eha^o. If the purchase in bis 
favour was invalid, ho acquired no riglits under 
it and became a trosi^asser. Assuming that the 
other doj'endauis are in possession of the groves 
with tho acquiescence of Mata Badal, their posi- 
tion is no bettor than that of a trespasser. I 
hold, therefore, tliat the decision of the lower ap¬ 
pellate Court cannot be disturbed. 

[9] Tbo only cross-objection that has been 
pressed is with regard to costs. It is urged that 
full costs should have been allowed and not pro- 
portionatc costs. This is agreed to by the ap¬ 
pellants. Apart from this, I am of opinion that 
the order as regards costs was not correct. The 
lower appellate Court bad allowed the app^eal 
and tboi'G was no reason why full costs should 
not have been allowed. I dismiss the appeal with 
costs and allow the cross-objection with costs. 

K.S, . Appeal dismissed. 


A. I. E. (35) 1948 Oudh 156 [C. N. 5S.] 

Kidwai J. 

Bameshcar—J ndgment-dehlor — Appellant 
V. Gajodhar Prasad — Decree-holder — lies- 
pondent. 

Ex. of Deevee Appe.al No. 43 of 1945, Decided on loth 
Septetubor 1947, n^aiost order of Civil Judge, Unao, 
D/* 23rd March 1945. 

Civil P. C. (1908), 0.21, R. 15 — Joint decree- 
holders applying for execution in favour of one 
only — Nen-mention of 0. 21, R. 15 — Application 
whether in accordance with law — Limitation Act, 
Art. 182. 

Under a decree for foreclosure passed jointly in 
favour of .1 and B, A applied for execution by delivery 
of possession of entire property. On the same date B 
filed a sepmrute application praying that property be 
delivered to -•! only as he bad transferred his interest to 
A. Subsequeutly, A's application was amended by in¬ 
cluding the prayer in D’s application. Order 21, R. 15, 
Civil P. C., was not mentioned in the application nor 
was it stated that it w.as for the benefit of both the 
deoree-holders. In an objection that it was not in ac¬ 
cordance with law so as to save limitation 

Held, that provided there was substantial compliance 
with the provisions of 0. 21, E. 13, it was not neces¬ 


sary that the rule should be mentioned in the applica¬ 
tion ; that its non-mention was not a defect and even 
if it were, it was removed by the simultaneous appliea- 
tion by B; that there was nothing in law to prevent the 
joint decree-holders from applying that actual posses' 
sioD may be delivered to one of them alone; that con¬ 
sidering both the applications together, it was u 
application in accordance with law and the amendment 
by addition of a prayer which could not he granted did 
not affect its validity. [Paras 4,5 and 6 ] 

Annotation : (’44-Com,) C. P. C., 0. 21, R. 15, N. 4, 
Cases referred :— 

1. 1’27} 2 Luck. 259 ; 13 A. I. R. 1926 Oudh 605:97 
I. C. S9C, Gauri Shankar v. Kunwar Jang Bohador. 

2. (’19) 6 A. I. R. 1919 Pat. 286 : 4 Pat. L. J. 675 : 63 
I. C. 803. A, J. Meik v. Midnaput Zamindary Co. Ltd. 

3. (’33) 20 A. 1. R. 1933 Lah. 655 : 14 Lab. 212 j 139 
I. C. 151, Nasir-ud-Din v. Dost Mahomed. 

4. (’.30) 17 A. I. R. 1930 Lah. 603, Uadbo Parshad t. 
Ghinaya La). 

B. N. Shidcla— for Appellant. 

•U. L. Tewari — for Respondent. 

Gajodhar Prasad in person. 


Jud^Dient. — Mani Ram and Gaiodhu 
Prasad obtained a final decree for forecloflure 
against Sheodayal and others on 9th Septembff 
1939. On r.th July 1943, Gajodhar alone applifld 
for execution of this decree by the delivery or 
possession of the entire property. At the sanie 
time Mani Earn filedlt separate applicaboir 
praying that the decree be executed in 
of Gajodhar alone because he had 
his interests to him. Thereafter, on 7lh July r 
the advocate for Gajodhar stated befow 
Court that on that very date Mani Bam 
executed a deed of transfer in favour o 
client and that this matter should ^ \ lu- 

in the application for execution. He 
time to amend his application in order to 
tion this fact. Time having been granted • 
he applied on 8th July 1943, adding to ha 6 
nal application the following words: 

‘ Since decree-holder 1 has 

means of a sale deed, dated 7th July 1 •. 

of decree-holder 2 , therefore notices may 

UDa.r 0. 21, K. 16, Civil P. C., iSum, pro- 

and the vendor and, after makmg ,j., 3 ilone. 

prietary possession be delivered to ® „ 

The sale deed is attached to this appbca 1 • 

[2j Notices were issued accordingly! 

judgment-debtor filed an --nj sod 

lines: - (i) That Mani Ram was ^ 

could not make a valid transfer, if ^ 

assignment was not registered , ^^asioo 
considered by the Court; and (3) 1 
could not be delivered as the neud- 

tected land." While these objeefaons 
ing. Sheodayal died and the deor^ ^ the i6- 
bis execution application consign -uJici- 

cords. On 8rd December 1943, alone 

tion for execution was made by L ani 
in which he set out the transfer fg^ooi 
prayed for execution of the ? mq- of his 
LL He also prayed for 8PW>t»‘'® 
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own name in ihe place of thafc of Mani Ram 
and fot the heics of Sheodayal in bis place. 
After the necessary substitution bad been effected 
the heirs of the judgment-debtor took the same 
pleas which the original judgment-debtor had 
taken. The Court executing the decree dismissed 
the objections but, on appeal, the objection that 
the deed of transfer nob having been registered, 
could not be considered by the Court was allowed. 
Accordingly, the prayer for delivery of posses- 
sion to Gajodhar alone was rejected. 

[3] Gajodhar, thereafter, obtained a fresh 
registered sale deed and then applied on 29th 
May I9i4, for execution on the basis of the trans¬ 
fer. To this an objection was taken that it was 
barred by time. The contention was that, al- 
though the two prior applications were presented 
in time, having regard to the provisions of the 
U. P. Temporary Postponement of Execution 
of Decrees Act, they wore not applications in 
accordance with law and so could not save limi¬ 
tation. The argument was that one of several 
joint decree-holders can only present an appli¬ 
cation for execution in accordance with and 
under the provisions of o. 21, K. 15, Civil P. C., 
and that, if the application is not in accordance 
with that rule, no action can be taken upon it 
and it is not an application in accordance with 
law. The learned counsel relies on 2 Luck. 259^ 
and A. I. R. 1919 pat. 286^ in support of this 
proposition. The first decision does not cover 
this case because in that case, the application 
was by one of the decree-holders to execute the 
decree in bo far as his share was concerned. 
Such an application is warranted by law and it 
was held that it could not be acted on. In the 
present case one of the joint holdera—apart from 
the transfer of the decree, to Mani Ram Gajo¬ 
dhar was aljo a joint decree holder—applied for 
execution of the whole decree. Thus, the appli- 
cation was in accordance with the provisions of 
0 . 21, R. 15, Civil P. C., though the rule was not 
mentioned. The second decision no doubt sup- 
ports the appellant's contention but a contrary 
view has been taken by other High Courts. 

[4l It has been laid down in a large number 
of decisions that, provided the application is 
eubstantially in compliance with the provisions 
ol 0 . 21, R. 16, Civil P. C. it is not necessary 
that that rule should bo mentioned in the appli¬ 
cation. Indeed the Lahore High Court has gone 
to the extent of holding that the procedure 
provided in 0. 21, R. 16, Civil P. C, is for the 
benefit of the joint decree-holders and the judg¬ 
ment-debtor cannot object to execution by one 
of the joint decree-holders: vide A. I. B. 1933 
Lah. 655.* f 

[6l In the present case one of the two joint 
deoree-bolders applied for execution of the whole 
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decree. He did not ask for di-livery of possession 
of the property to himself alone hut be a^ked 
for action under Rr 22 and 35 of u. 21, Civil] 
P. C. If this application is considered by itself, 
there is no defect in it except that o. 21, R. 15, 
Civil P. 0. is not mentioned and it is not men¬ 
tioned that execution is sought for tlie benefit of 
all the dfcree-holders. That is not a defect at 
all—u/du A. I. R. 1030 Lab. (iOo^ but, even if it 
is, in the present case the defect was removed 
because at the same time as the execution appli. 
cation was presented, tho other joint dccreo- 
holder also applied, praying that the decree 
may be executed by dedivery of ]^osiCs.siun of the 
property to Gajodhar alone. There is nothing in 
law to prevent two joint decree holders apidying 
that actual possession should bo delivered to one 
of them alone. Thus, if the two applications are 
read and considered together, as they were by 
tho trial Court, they evidenced an application 
by both tho decree-holders for execution of the 
decree. The mere fact that one of tho two appli. 
cations docs not mention all the details required 
to be mentioned in an application for execution 
is immaterial because it was only a part of the 
execution application proper which did give all 
tho particulars. The mere fact that a reason is 
given for the prayer for delivery of possession 
to one of the decree-holders, which the Court 
could not consider, does not make the applica¬ 
tion itself defective. Thus the application pre- 
sented on Gtb July I9i3, was in accordance with 
law and can bo relied upon to save fimitation. 

[6l The next question that arises is whether 
the amendment made subsequently by reason 
of something that bad happened later, can have 
tho effect of making the original application 
itself invalid. The amendment was the addition 
of another relief, leaving the tv;o original reliefs 
unaffected. The new prayer could not be granted 
hut there was nothing to prevent tho grant of 
the original prayers’ execution. Thus, the amend- 
ment cannot affect the validity of the original] 
application. 

[7] The result, therefore, is that the applica¬ 
tion for execution presented on 29th May 1944, 
is not barred by time. The order of the lower 
appellate Court is maintained and this appeal 
is dismissed with costs. Tho stay order dated 
8 th November 19i5, is vacated. 

D.R.R. Appeal dismissed. 


A. I. R. (35) 1948 Oudh 197 [C. N. 69.] 

Ghulam Hasan C. J. and Misra J. 

Kr. Tej Dat Sinf/h — Applicant v. Dat 
Singh and others — Opposite Parly. 

Civil Bevn. Appins. Nos. 57 und 141 of 1946, Decided 
on 20-8-1947, from order ol Civil Judge, Lucknow 
D/- 22-12*1915. 
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(a) Civil P. C. (1908). 0. 33, Rr. 1 and 5 (b)- 
Anplicants having assets and funds suificient to 

raise money for court-fee but mentally incapacitated 

_Whether can be allowed to sue in tornia pauperis. 

Knk-s ■' and 7 nf 0. :;3 imperativc-ly enjoin Ibat if the 
ftiiplicant fm p rniis-ion to ^ue in frn.ia z-nHpns has 
‘ullieif'iit fun.’- or piMpcity from which ho can pay 
court’fev cc I’li v.bicli iiio rL’i'Ujite money can ho raised 
for Hint piupo.-e pen.iis.-iou to sue in Jon.ia pa»|>.’ris 
must he itiiistd. According to the explanation attach¬ 
ed to 0. lAi, 11. 1 a person can be held to be a pauper 
only wlicn he is not po*=cssed of sufi'icicnt ‘incan^’ 
Tlie liitti'V exprC'Slon covers all realisable as-cts r\ithiu 
tho aiplicant’s rnich. The fact that he is mentally 
incapacitated from contracting or transferring tho pro¬ 
perty is baldly material, since the law provides piopor 
methods bv llie adoption of which the property of a 
person of uo-ound mind can be converted info money. 

‘ (Para 7] 

Annotation t (’IJ-Com) Civil P. C., 0. 33 I’. 1, 
Note 3. IT. 11; 11. d Note ]. 

(b) Civil P. C. (1908). 0. 33, R. 7 and S. 149— 
Application for leave to sue on behalf of lunatic 
— Plaint of proposed suit filed on last date of 
limitation — Application rejected — Payment of 
couri-fcc, ii can be allowed at late stage of revision 
against rejection oi pauper application. 

Where in an application to sue in forma j)aui>eris 
by next friend on behalf of a lunatio, the plaint of the 
proposed suit is filed on the last date of limitation and 
the application is refused on the ground that Ibektnatic 
plaintia bad suflicicnt means to pay the court-fce, 
assuming that the suit is founded on a title which 
dcservts°to bo investigated refusal to permit the plain¬ 
tiff to pay tlie necessary court-fee ia likely to entail tie 
extinction of the plaintiff's claim. Tbo conduct of the 
next friend in uiinimising the extent of the plnintiCi's 
properties should not be allowed to prejudice the plain- 
tifi's interests. The provisions of S. 149, Civil P. C., are 
sufficiently wide and should be applied for granting 
time for tiling the requisite court-fee even at the stage 
of revision against the rejection of tho application for 
leave to sue in forma pauperis. [Para 8] 

Annotation i ('‘14'Con).) Civil P. C., 0. 33 R 7, 
Note 5 and S. 149 Note 10. 

(c) Civil P. C. (1908), 0. 33, Rr. 5 (b) and 7 — 
Rejection of application to sue in forma pauperis 
—Costs—Pleader’s fees—Computation—Civil P. C. 
S. 35 —Oudh Civil Rules, R. 289. 

It is not possible to ascertain the value of a claim in 
an application to sue as a forma pauperis. The plain¬ 
tiff merely seeks immunity from payment of court-fee, 
but since that immunity is not abmlute, it is difficult 
to regard the sum payable as its true value. Sub-rule (11) 
of R.°2!S9, Oudh Civil Rules prescribes that in cases im 
which the subject-matter of a claim does not admit of 
valuation the fco must be calculated according to the 
rules framed under the Suits Valuation Act if they are 
applicable and in other cases reasonable fee must be 
tiled in view of the lime occupied in the trial of the 
case and tho nature of the question involved. Under 
Bub-r. (9) the fee payable to the Government pleader 
for opposing an application to sue as a pauper is 10 per 
cent, on the amount of the court-fee leviable on the 
plaint subject to a maximum of Rs. 75. The fee payable 
to defendants’ pleader obviously should not be larger. 
Computation of pleaders’ fees, on the valuation of the 
suit, made in application for leave to sue as pauper is 
not warranted by B. 289. [Para 9] 

Annotation : (’44-Com.) Civil P. C., S. 35, Note 26, 

rt.9. 


Siraj Husain, Girja Shanliar and Ali Natar 

— for Applicant* 

J?. B. Saraswati Prasad, S. B. Chaudhry, KarUt 
Krishna and Lakshmi Narain (for No.l)ani 
li. K. Higam (for Nos. lor Opposite Par^. 

Order.—These consected revisions are dire^ 
ed against two orders pa^ed by the learned 
civil Judge, Lucknow. The first order rejected 
the applicant’s prayer for grant of leave to sue 
ns a pauper and the second refused to amend 
the memo of costs in the formal order. 

[2] Kr. Tej Singh applicant is alleged to be 
a person of unsound mind. Whether or not he 
is in fact mentally afflicted as alleged has yet to 


be determined. 

[ 3 ] The plaint of the proposed suit was filed 
by one Tbakur Ganga Singh purportbg to act 
as the next friend of Kr. Tej Singh, It prayed 
for delivery of possession of the taluqa of Oelaa 
well as diverse other properties from the pre- 
sent holder of the estate, namely Kaja Yuvraj 
I)utt Singh and Guzaredara of the estate. The 
claim was founded on the allegation that the 
plaintiti.’ was the nearest beit of the previous 
taluqdar, namely, Raja Krishna Putt Sing 
who died on I5th December 1932. The amt ww 
valued at Rs. i.io.oo.coo. The eourt-feo payaWa 
on the aforesaid sum amounted to Es. 12. 

The value of the plaintiff’s total assets wasaboTO 
in a schedule attached to the plaint as ' 
only, and in its para. 18 Thakur . y* 
who signed as the next friend for the ^ 
averred that Kr. Tej Singh wasapsu^r ^ 
not possess sufficient means to enw 0 
pay the fee prescribed by law. R® P .* 
therefore, for leave to sue in forma ^, -j. 
Notice was issued to the goth 

and to the defendants in due 
denied Thakur Ganga Singh’s avermen 

ing the plaintiff’s means. In a ^ 
ment filed by the Raja it was 
Kr. Tej Singh possessed ^ 

worth at least Es. 94,000. Their ^ 

given in eight lists. ® The 

plaintiff’s infirmity of mind were 
interests of Thakur Ganga Singn 
be adverse to those of the plaintin. ^ 
maintained that the so-called goiti 

actuated by self-interest 
and he characterised the O'Otion mv • 
calculated to defeat the ends of 1^ ‘ ' -ggard- 
Ul As stated above, the oontw 
ing Kr. Tej Singh’s mental oonffi ^ 

entered into. It was left for jjjg parfie* 
question of pauperism was 
agreed to the adoption of this jj ^ 0.. ^ 
[5] The inquiry under 0.33, 

vealed that the plaintiff’s , u oontai®* 
more than Rs. 70,000, that the sc ^ jjjiai 
ing the list of assets attached w 
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omitted to dieeloee the existence of many valu- 
able properties of Kr. Tej Singh and that this 
was done in a deliberate attempt on the part of 
the nest friend to conceal them in order to 
avoid the payment of the court-fee. The learn, 
ed Civil Judge, therefore, holding that the plain¬ 
tiff was possessed ol suflicient means to enable 
him to pay the requisite fee refused to give 
leave to sue as paupt-r. It transpired from the 
evidence that previously Thakur Ganga Singh’s 
brother Madbo Singh bad instituted a title suit 
for possession of the taluqa and other properties 
left by Raja Krishna Dutt Singh and claimed 
that ho was the nearest heir of the late Raja. 
In it Tej Singh who is his junior son was 
alleged to be a congenital lunatic and therefore 
excluded from inheritance. The right of succes¬ 
sion of Raja Yuvraj Dutt Singh, who is a son of 
a predeceased son of Raja Krishna Dutt Singh 
was disputed on various grounds which do not 
concern us. All that we need state is that the 
suit was not pressed for decision. It was with¬ 
drawn apparently because llodho Siugh who bad 
simultaneously started proceedings under the 
Lunacy Act in order to obtain a declaration 
regarding Kr. Tej Singh’s mental inhrmity. 
miserably failed to substantiate his allegations. 
Soon afterwards another suit instituted in this 
Court on behalf of the present plaintiff by one 
Raja Jai India Bahadur Singh of Mahewa who 
purported to act as bis next friend was also 
withdrawn presumably for the same reason. In 
view of the aforesaid litigation, the learned 
Civil Judge, it would seem, considered that 
Thakur Ganga Singh's attempt to set up the 
title of Ivr. Tej Singh and to 6ght out bis battle 
by characterising him as a lunatic was a part of 
the design conceived by his brother in 1933 to 
harass, and, if possible, to dislodge the present 
bolder of the Oel estate. The learned lower 
Court, therefore, awarded three sets of costs 
against Thakur Ganga Singh personally. It also 
allowed special costs to the Raja under S. 35.A, 
Civil P. C. The costs of opposite party No. l, 
Raja Yuvraj Dutt Singh, were taxed at rupees 
6281 . 10 . This amount included Rs 5000 in res¬ 
pect of pleader's fee on the valuation of the 
suit, namely Rs. 1,10,00.000. A further sum of 
B8 .600 was shown as the Raja s special costs. 
The costs of the other defendants were taxed at 
B8.160G-0-0 including RS. 1500 for pleader’s fee 
as per certificate. The Government pleader's fee 
was shown as Bs. 76. Thakur Ganga Singh was 
dissatisfied with the taxation of pleader’s fee. 
According to him, the valuation of the suit 
should not have been regarded as the valuation 
ol the prayer for leave to sue as a pauper. He, 
therefore, applied under 8.152, Civil P. C., for 
reduction ol the legal fee but remained unsuc- 


cessful. Revision Application No. 57 of 1946 is 
directed against the order refusing leave. Revi- 
sion Application No. 141 of 1946 challenges the 
order whereby the plaintiff's application for 
correction of the memorandum of costs was 
rejected. 

[61 The elaborate arguments which were 
addressed to us ou behalf of the upplicanl- 
resjlve themselves into three main contoutions : 

( 1 ) that in view of the mental condition of 
the applicant be must bo deemed to be incapa- 
ble of actually possessing the property of which 
he has been found to be the owner, 

12) that in the circumstances of the case the 
Court below ought to have perinilUd the plain¬ 
tiff to make good the deficiency iu court-fee 

within a reasonable time, 

(3) that the pleader’s fee ought not to have 
been taxed on the valuation of the suit. 

[7] The first of the atorementioned conten- 
tions resba upon the assumption that Kr. Tej 
Singh is a person of unsound mind. It is 
pointed out that though the applicant has been 
found to have ca'rh and silver of considerable 
value they are kept with the treasurer of the 
estate and are out of reach of the next friend. 
Iu our opinion the circumstances indicate that 
the plaintiff has full control over bis assets. IIo 
keeps a safe in the Raja’s treasury. The value 
of its contents would seem to be more than 
what is necessary for payment of the court-fee. 
The safe has two keys. One of them is kept by 
the plaintiff himself, while the other is kept by 
the estate treasurer who makes disbursements 
on plaintiff’s orders and gets from him a sepa¬ 
rate allowance for the services which bo is called 
upon to render. There is also reliable evidence 
to show that apart from what is contained in 
the safe there are other properties such as 
groves, a motor car and a number of milch 
cattle which are in the sole control of tbo 
plaintiff. The value of these properties also 
exceed the amount necessary for meeting tbo 
court-fce. Besides, Kr. Tej Singh who lives with 
the Raja gets a maintenance allowance of Rs. 700 
per month. Wo are satisfied, therefore, that the 
plaintiff is in a position to pay Rs. 12,500 as 
court fee. Rules 5 and 7 of 0.33 it]Qi«ratively| 
enjoin that if the applicant has suflicient funds 
or property from which be can pay court-fee or 
on which the requisite money can be raised for 
that purpose permission to sue in jorma paupe¬ 
ris must be refused. According to the explaua. 
tion attached to 0.33, R. 1 a person can be held 
to be a pauper only when be is not possessed of 
sufficient 'means.' The latter expression covers 
all realisable assets within the applicant’s reach. 
The fact that he is mentally incapacitated 
from contracting or transferring the property is 
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■hr-r'llv iitatorial, Einca the hr.- provides proper 
methods by tho adoption of ^-hich tbo property 
';ti a pti'FOii of unsound mind can be converted 
into money. There is no evidence to show that 
uan:;a Singh over made any efforts to secure 
;Le ncecsiary funds from tho plaintiff’s safe or 
u'Oin any other proi:erty. Tbs learned Civil 
Judge was, we think, justiGed in refusing leave 
:0 Kr. Tei Singh to sue as a pauper. There is, 


,u our judgment, no illegality or material irregu- 
i v.i 7 in the exercise of tho lower Court’s juris¬ 
diction, and there is no reason, therefore, to 
iiitorfcve with tbo order refusing to grant the 


leave sought. 

[S] As regards the applicant’s request to permit 
him to make good the dehcic-ucy in couit-feo we 
uave come to the conclusion that reasonable op- 
:;' 0 i'tunily sliould be given to him The plaint of 
.'the proposed suit was filed on the last day of 
dimitatioD, and assuming as we must assume at 
Ithis stage that the suit is founded on a title 
; which deserves to be investigated refusal to 
ipermit the plaintiff to pay the necessary court- 
•fee is likely to entail the extinction of Kr. Tej 
i Singh’s claim. The conduct of the next friend 
;in minimising the extent of the plaintiff’s pro. 
iporties should not be allowed to prejudice the 
iplaintiff’3 interests. The provisions of S. 149, 
•Civil r. C., are sufficiently wide and should be 
lapplied for granting time even at this stage for 
! filing the requisite court-fee. In the circum. 
jstances of the case, we think we should grant 
Ithe indulgence which the plaintiffs seeks. 

[ 0 ] As regards the third contention our con- 
jClusion is that the computation of pleader’s fee 
Ion t'lij valuation of tbo suit was not warranted 
Iby n. 259, Ouclh Civil Rules. The defendants’ 
'costs have been apparently taxed by the lower 
Court under sub-r. (s) read with sub.r. ( 5 ). The 
japplicant’s prayer for leave to sue as a pauper 
has been treated as a miscellaneous case and 
has been valued at Rs. 1,10,09.000. It seems to 
us hardly possible to ascertain the value of a 
claim in o.n application to sue as a forma 
The plaintiff merely seeks immunity 
ifi’om payment of court-fee, but since that im- 
jmunity is not absolute, it is difficult to regard 
the sum payable as its true value. Sub-rule (ll) 
of R. 2S9 prescribes that in cases in which the 
subject-matter of a claim does not admit of 
Ivaluation tho fee must be calculated according 
to tho rules framed under the Suits Valuation 
Act if they are applicable and in other eases 
reasonable fee must be fixed in view of the time 
occupied in the trial of the case and the nature 
of the question involved. Under sub-rule (9), the 
fee payable to the Government pleader for 
opposing an application to sue as a pauper is 
10 per cent, on the amount of the couit-iee 


leviable on the plaint subject to a manmnm | 
RS. 75. The fee payable to defendants' pleader | 
obviously should not be larger. In our jodg. '■ 
ment, tWefore. first defendant’s-pleader’s fee 
should be taxed at Bs. 75, and the same amount 
should be taxed as the pleader’s fee of the other 
defendants. 

[ 10 ] We accordingly uphold the order 0 ! the 
learned Civil Judge, Lucknow, so far as it refoses 
leave to the plaintiff to sue in forma pauptrit. 
We, however, modify the formal order to ffiis 
extent that in the costs of defendant 1 his 
pleader’s fee shall be taxed at Rs. 75 instead of 
Rs. 5000, and in the costs of tbs Other defen. 
dants a similar Bum eball be substituted foj 
R3. 1500, We allow three monlbs* time to Kr. 
Tej Singh from the date of this order to make 
good the deficiency in court-fee. If the court-fee 
is paid, the plaint shall be registered as a suit. 
The applicant having substantially failed in 
S. iis-Application no. 57 of 1946. Thakoi Ganga 
Singh shall personally pay the costs of this 
Court to the opposite parties. We fix Bs. 76 m 
pleader’s fee. In s. 116 -Application no. 141 of 
1946 parties will bear their own costs. 

E.G.D. Order accordinglv* 

A. I. R. (33) 1958 Oudh 160 [G. W. ^0.] 

Kaud J. 
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Second Appeal No. 340 of 1943,0^4^ 0 . 0 . 1945 . 
against order of Civil Judge, Bahraicb, ul* 

(a) Will— Bequest—Validity—Bequest m ts 

of body corporate. oorows* 

There is no restriction In Indiftn law ^ 

tion taking property under a wll. 

bequest in favour of Radha ^^MBanatia' 

Dayal Bagh, a body corporate under 

tion Act, is valid. , 

(b) Succession Act (1925), S. 114 — 

effect immediately on death of iv- jatb 

Where the will takes effect in tbe 

of the testator and tbe property bequeath^ vb 
legatee forthwith, no question of offendi^ ^ 
of perpetuity arises. Tbo fact 
may hold the property for ever ifl no [piiaij 

the rule against perpetuity. . ■ a ii N 6 . 
Annotation i t'44-Oom.) T. P. Act, 3.14, 

(c) Texts-ConstrUction-Stray to 

It is always unsafe to rely on stwy P^f^ng dlb® 
English Law Books and to treat them m jw ^ 
the whole of tbe law on ‘be subjert to « Uj 
relate or the present law appUcable 3 ] 

country. „ . 

SiraiHussairt —for Appellant. 

S. C. Das and J ai Shanker segpond^ 

Judgment. — This is ft 
against an appellate decree I 3 ^ of 

Civil Judge of Bahraioh confirming tM 
the Munsif in the same diatnot. . ^ 

[2] Tbe suit out of which this ^ 

was brought by Radha Swam* 
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Dayalbagb, a body corporate registered under 
the Societies Registration Act. It appears that 
on 17 tb May 1939, one Sbeo Ratan executed a 
will in favour of Radha Swami Satsang Sabha, 
Dayal Bagh (hereinafter referred to as the Sabha) 
plaintiff.cespondent 1 in this appeal, by which 
he bequeathed all his property in favour of the 
said Sabha. On Sheo Ratan’s death Shri Bho- 
khan, appellant, and certain others claiming to 
be collaterals of the deceased, took possession of 
bis property. The Sabha accordingly brought a 
suit for recovery of the same. A number of 
points were raised in defence, but it is unneces¬ 
sary to refer to them in detail. It was found by 
the Munsif, Bahraich, in whose Court the suit 
was brought, that Radha Swami Satsang Sabha 
was an institution in the nature of a math and 
so capable of holding property under a will. A 
contention put forward on behalf of the defen¬ 
dants that the will not being in favour of a 
deity but in favour of Sabha was invalid, was 
repelled. It was further held that the will did 
not offend against the rule of perpetuity. The 
Sabha’s claim was ultimately decreed. Dissatis- 
fied with this decision Shri Bhokhan, Indar Datt 
and Inder Pal, defendants in the suit, preferred 
an appeal before the District Judge of Gonda. 
The case was disposed of by the Civil Judge, 
Bahraich, who agreed with the trial Court and 
dismissed the appeal; hence the present second 
appeal. 

[3] Only two points were raised by the learned 
counsel for the appellant in support of his con. 
tention that the bequest in favour of the Sabha 
was invalid. He contended: (l) that a body cor¬ 
porate like the Radha Swami Sat Sang Sabha 
could not take any property under a will, and 
(2) that the will of Sheo Ratan offended against 
the rule of perpetuity. I am clear that there is 
no force in either of these contentions. In sup- 
port of the first contention, Mr. Siraj Husain 
relied on the following passage from Broom’s 
Legal Maxims, Edn. 9. p. 292 : 

“The latter ol these statutes was explanatory of the 
former, and declared that every person (except as there¬ 
in mentioned) having a sole estate of interest or being 
seised in fee-simple of and in any manors, lands, 
tenements, rents, or other hereditaments in possession, 
reversion, remainder, or of rents or services incident to 
any reversion or remainder, shall have full and free 
liberty, power and authority to give, dispose, will, or 
devise to any person or persons {except bodies polific 
(ittd corporate) by bis last will in writing, all his said 
manors, lands, tenements, rents, and hereditaments, or 
any of them, at his own free will and pleasure." 

He emphasised the words which have been under- 
lined (here italicized) in the above passage 
and contended that the law as laid down there 
lehonld be applied to the present case. It is 
lalways unsafe to rely on stray passages found 
1S4B 0/31 & 28 


in English Law Books and to treat them as 
stating either the whole of the law on the subject 
to which they relate or the present law appli- 
cable to cases in this country. The passage 
referred to occurs in a part of the book which 
describes how the law relating to transfer of 
property developed in England in the different 
periods of history after the Norman Conquest. 
It was pointed out that it was the well-known 
policy of English law to favour alienations and 
to discountenance every attempt to tie up pro¬ 
perty unreasonably; or in other words, to create 
a perpetuity. The feudal system which prevailed 
in England for a long time was, however, direct¬ 
ly opposed to this view. Under the heading 
"Altenatio rei praefertur juri accrescendi 
(Co. Litt. 185-a) alienation is favoured by the law 
rather than accumulation” the author discusses 
the different steps by which restrictions which 
were, in accordance with the spirit of the feudal 
laws, imposed upon the alienation of land by 
deeds, were gradually relaxed, It was further 
pointed out that the power of disposing of land 
by will was equally opposed to the policy of 

feudal law. The learned author observes (p. 291): 

“Consequently, although land was devisaole until the 
conquest, yet shortly afterwards, it became inalienable 
by will and so remained until the enactment of the 
statutes 32 Hen-Vlll.c. l,and 34&33 Hen.VIII, c. 5.” 

Then follows the passage on which reliance was 
placed by Mr. Siraj Husain. But what is stated 
there is not the present law in force in England 
far less law applicable to cases in this country. 
As pointed out in Halsbury’s Laws of England, 

Hailsham Edn., vol. 8, p. 88, para. U2 : 

“Apart from the provisions of the Mortmain and 
Charitable Uses Acts, a corporation aggregate is as 
much entitled to take property under testamentary 
disposition as an ordinary person, for the Wills Act 
repealed all the former statutes restricting corporations 
from taking under sacb a disposition, and itself imposed 
□0 restriction of any kind: (Wills Act 1837 (7 Will IV & I 
Viet. 0 . 26), S. 2 (repealed).” 

There is no doubt now that even in England 
land may be granted to a corporation sole (by a 
deed) and a corporation sole may acquire land 
under a will (Halsbury’s Laws of England, 
vol. 8, para. 141). But whatever be the law in 
England, there can be no doubt that there is no 
restriction in Indian law to a corporation taking 
property under a will. The first of the conten¬ 
tions therefore fails. 

[ 4 ] The second contention raised with refer- 
ence to the rule of perpetuity is equally without 
substance. The rule of perpetuity briefly put is: 
No bequest is valid where the vesting of the 
thing bequeathed is delayed beyond the lifetime 
of one or more persons living at the time of the 
testator’s decease and the minority of some 
person who comes into existence at the expira¬ 
tion of that period and to whom the thing 
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bequeathed is to belong if be attains full age« The 
fact that a corporate body may bold prooerty 
for ever is no infringement of the rule of per- 
petuity. The will w*i3 to take effect immediately 
on the death of tbo testator, Sheo Rutan, and the 
property Ixapicathid vested in the Sabha fortb- 
wi'h; hi neo no uuestion of the bequest offending 
ogiiiiHr, The riilt' of perijctuity arises. The appeal 
is wii'ioiit ^ub^tlDco and is dinnissed. Respon¬ 
dent 1 will git bis costs from the appellant. 

H f/.i). Appeal dismissed. 


A. !. R. (33) 1948 Oudh 162 [C. N. 61.] 

FULL BENCH 

MiSRA, Kaul and Kidwai JJ. 

B. GurCharan Lal —Creditor — Appellant 
V. Shiv I l^arnin and others — Respondents. 

Miv.; App’iil No. Oh of lO'I-}, Decided on 25-9 1947, 
from "idor of Spcciul Judge, 1st Grade, Unao, D/* 
2H-:rl9l5. 

(d) U. P Encumbered Estates Act (25 [XXV] of 
1934), S 20—Decrees under S.14 passed-Proceed¬ 
ings cannot be quashed under S. 20 even if claim 
is subsequently entertained and determined. 

When once decrees under S 14 Lave been passed, 
tlie Sp- cal Judge cannot quash proceedings under S.20 
even if a bonii Gde claim is subsequently entertained 
under S, 11 (2'proviso and dctern.ined by him: 31 
A. I. R. 1944 Oil di 277; 34 A I. R..1947 Oudh 66 and 
Mire. Appeal N >. 14 of 1944. Approved. (Para 17] 
(bl Inierpretaiion of statutes — Plain language— 
Eff' vt to b^r given to its plain meaning even if 
serious anomalies may result thereby. 

It is one of tbccrdinal pvinc pies of the int<»i'preta- 
lion of “itatutHS that, whore the language is plain and 
unambiguous and ad'nits of but one meaning, the 
Ckiurl!> must give el'cet to it according to its plain 
meaning and they aro not justified in departing from 
it even though >erionR anomalies rc>uit or what the 
Court conceives to have been the intention of the 
Le^ihlatuic IS D'^t carried out. (Para 6] 

(ci interpretation of statutes — Harmonious con* 
struction — Meaning of word^ depends on context 

_ All parts of Act to be considered tog-ther — 

Words in one part to be S'l construed as to be 
consi'-teiit With other pans and intention of legis- 
lat ire. 

The ini-an ng of the words u^cd in any portion of the 
Btatuto must di'p nd upin the contex' in which they 
ace placed. Moreo cr m micrpieiing an enactment all 
its parts ni'isi b considered n gether as lorming one 
wh )e ami't is not iii accnrdance w thsound principles 
of c u li uc I' u 1 1 consider one section, or group of sec- 
turns iili iie. div need from the rest of the statute. Fur¬ 
ther, S' far us p)ss'ble, that cousiruction must be 
pl;tc<.‘(l upon Words u-ed iii any pan of the statute 
wh cb m.ike- Iheni coii'istent iv th the n-maiuing pro- 
visr n.s and w lb the inUnlion of the Legi-kture to be 
derived fiom a c us deration of the whole of ihc enact¬ 
in', ni riic w rds may be given a wider or a more res- 
triclcd meali ng tl.an tboy oidmarily b ar if the 
cbniesl teuiiiic^ it: 19 A. i R. 1932 Oudh 152, Be/. 

[Para 6] 

(d) Intvrprstaii m of statutes — Amending Act 
_Vest'd nghis vannot be allowed to be abrogated 
unit sssuch intention is clearly exp-essed. 

It would not be in accordance wiih sound principles 
of coDbUuction lo allow vested rights to be abrogated 


by action under the amendment unless there tm dear 
ind'cation of an intention on the part ol the Legigla* 
tore to allow that to be done. [Para 14] 

Cases referred : — 

1. (’44) 1944 0. W. N.297 : 3U.I.R. 1944 Oudh277, 
Sheo Maugal Singh v. James Own. 

2. (*46i 1946 O.W.N. 253 : 34 A. I. R. 1947 Oudh 66: 
21 Luck. 522 : 224 I. C. 530, Ara Begum v. Boshau 
Jahan Begam. 

3. Misc. Appeal No. 14 of 1944, D/* 9-4-1946, Iishad 
Husain V. Bakhshish Husain. 

4. r46i 1. L. R. 11946) All.588 : 33 A.I. R. 1946 All. 
508 : 22 ) I. C. 159, Ganga Sahai v. Mt. Nafis Bano. 

5. ('32i 9 0 W. N. 229 : 19 A. I. B. 1932 Oudh 162 : 
7 Luck. 648 : 137 I. C. 42 iF.B.), Kedat Hath v. 
Pearey Lal. 

6. (’341 11 0. W. N. 977 : 21 A. I R. 1934 P. C.188: 
9 Lock 421 • 611. A. 322 : 150 I.C. 810 IP.C.), 
Abdul Latif Khan v. Mt. Abadi Begam. 

Anand Madhavn — for Appellant. 

HI — for Respondents I to 4. 

Judgment.—The respondents made an appli¬ 
cation under S. 4, Encumbered Estates Act, and 
notices under S. 11 of the Act were published in 
the Gazette on 8-1-1938. Claims were filed and 
were disposed of by the Special Judge on 
15- 12-1942 Thereafter no application having been 
made under S 20 of the Act, claims by credit^ 
were taken up and decres were pass^ in tbeir 
favour on 5-3-1943. Gur Oharan, the ap^b 
obtained a decree for Es. 24,000. The Speci 
Judge passed an order for the traiismi®on o 
the decrees passed by him to the Collector 
this was not in fact done since, in oonnwi^ 
with an appeal in this Court, the 
of decrees bad been stayed by an 


[2] On 3-1-1945, one Sheo Prasad ^ 
inder S. 11, Encumbered Estates Act, m 
)f a few bighas of “baqqiat j„ 

Che delay in filing this claim was excu 
,he proviso to S 11 (2) of the Act “ 
L5-5-1945 it was allowed. Eleven days • 
andlord-applicaut prayed that, under . 
ibe Act, proceedings be quashed, an 
done by an order passed on 28-5-1946, 

QOtice to the other parties. . , .^jor, 
[3j Gur Charau Lal, the Court. 

api,«aled and a division bench of tnis 

finding that there is a conflict of P 
ween this Court and the and as to 

ba<l as to the interpretation of 8- 

whether an application can be gg^t, has 

section in circumstances such as , j -jjjation 
referred the following question for 

by a Full Bench: has been 

Wbeiher when a bona fide has 

tamed under the proviso of S. t '• 
decided by the Speckl Judge. cl»iO* 

S. ‘20 ba eutcrtalned /hhoogb been 

S. 14 have been determined and th 
paiised?” i_i ja jjot biP* 

L4J The Encumbered Estates 

Wfirdftd and the interpretatioD 
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provisions contained in it has oai«ed considera. 
ble trouble to the Courts and anomalies and 
differences of opinion have resulted. In respect 
of the matter before us, three division benches of 
this Court have laid down the. proposition that, 
if decrees under S. 14 of the Act have been p>ts. 
sed, proceedings cannot be quashed under s. ‘ 20 . 
These cases are ; 1014 0. W. N. 297/ 1946 o W.N. 
258^ and the unreported decision in Misc. Ai'peal 
No. 14 of 1914.* In the judgment in the first of 
these decisions the question is discussed while 
the other two decisions follow the -first case. In 
the last cose an application was made for review 
of judgment on the ground that the remarks in 
the first case wore obiter dicta and that, in any 
case, the decision was incorrect. 'Ihis application 
for review was rejected and it was ruled that the 
remarksVero uotobitoedicta but were necessary 
for the decision of the case. It was also held that 
the opinion expressed in that case did not call 
for reconsideration. 

[ 5 ] It is true that none of these cases was 
exactly similar to the present case. In the first 
two of the cases mentioned, the claim was not 
entertained as the conditions laid down in the 
proviso to S. 11 (2), Encumbered Estates Act, 
were not fulfilled. Thus there was no decision of 
the case on the merits. In the third case there 
was a decision of the claim on the meriis but 
the claim was rejected, though this does not make 
any difference in principle, since even the re¬ 
jection of a case on the merits is a determina¬ 
tion”. This case was not available to the 
Counsel for the patties since it has not been 
reported and was not laid before the division 
Bench which has referred the case. On the 
other hand, in (I. L. R. ALh. SS8=a. I. R.- 
194C ALL. 508)* a division Bench of the Allaha¬ 
bad High Court, in a cas^ in which the circum- 
stauccs were very similar to those in the present 
case, held that 8. 20 of the Encumbered Estates 
Act allowed the quashing of proceedings even 
after decrees under S. H of the Act had come 
into existence. The leacuod Judges considered 
that the use of the word ' any” before the w..rd 
"claim” in S 20 gave it a wide scoijo. They 
held that, in the ab-enco of any exception nr 
proviso to 8. 20, they were bound, on the 
language of the section, to bold that wb-n a 
claim under tlie proviso to S. 11(21 isdecidefi by 
the Special Judge, a fresh jcrioti of limitation 
for making an app'icati in under s .20 commences. 
In view of this difference of opinion, it becomes 
necessary for ua to examine the language of 
the Statute, but before we do this, it will be as 
well to summarise some of the well-es abiished 
rules relating to the interpretation nf statutes. 

[6] It is 01 .e of the caHiual princ’plt-s of the 
I interpretation of Statutes that, where the lang¬ 


uage is plain and unambiguous and admite of 
batons meaning, the Courts must give effect 
to it according to its plain meaning and they 
are not justified in departing from it oven 
though serious anomalies result or v.-hat tho 
C-ourt conceives to have been the inteiiiiou of 
the Legislature is not carried out. It is, however, 
equally well settled that the ineaiiing of the 
words used in any portion of the statute must 
deixjud upon the context in which they are 
placed. Moreover, in iutcrpretiug an enactment 
all its parts must bo cousid<..<d togfiber as 
forming one whole and it is no: m accordance 
with sound principles oi coiistruoiion to i.oiisidor 
one section, or group of sections alone, divorced 
from tho rest of tho statute Further, so far as 
possible, that constructioii must bo placed upooj 
words used in any part of iLi- statute which 
makes them consistent with the remamiug pro- 
visions and with the intention cf the Li'gislatuie 
to bo derived from a cocaideration of the whole 
of the enactment. '1 be words may be given a 
wider or more restrii-ted meaning than they 
ordinarily bear if the context requires it. These 
principles are so well settled that it is not neces¬ 
sary for US to quote authority to support tliom 
but it would bo useful to refer to a Full Bench 
decision of this Court in 9 0. w. n. 229.® 
In that case on a consideration of tbe lemain* 
ing provisions of the statute, tho Pull Bench 
greatly cut down the meaning to be given to 
general words used in s. 14 of the Religious 
Endowments Act (xx of 1863). 

[ 7 ] Coming then to a consideration of the 
policy of tho Legislature as derived from the 
provisions enacted by it, we find that the first 
objective was that proceedings imder tbe En¬ 
cumbered Estates Act should bo commonced and 
terminated a« exi^ditious'y as possible, though 
unfortunately, this objoctive has not bfen attain¬ 
ed. It was a measure unacted to give relief to 
encumbered estates, tho burden upon wliich had 
become very heavy owing to gieat economic 
depression and tho consequont increase in the 
value of the cunency. Tims immediate relief 
was requiiod, and efforts wtro made to secure 
it. Section 4 limits tbe time, within which applica¬ 
tions could be made, to ono year, with some 
extension if the circumstanC's justified it from 
the date of tho enforcemeni i.f the Act. Sections D 
and 11 originally fixed short periods of time for 
making claims to property and to money de¬ 
crees Section 7 (l) results in a stay’of all suits 
and execution proceedings by which creditors 
sought to enforce their rights and S. I4 gives tho 
date of the making of the application a.s the 
point of time at which liabilities were to be deter, 
mined, that is to say, a moratorium for the pay. 
ment of all debts, principal as well as interest, 
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was granted and, for the period no provision 
was originally made for the protection of the 
interests of the creditors from destructive and 
wasteful acts by the debtor who continued in 
possession. At the same time S. 26 fixed the 
year of the application as the year on the basis of 
which the ability of the landlord to pay instal¬ 
ments was to be determined and it was considered 
that all the proi)erby available then, even movable 
property, would continue to be available-virfe ss. 
2i(i) imd 19(2). Section 7,fiub-3S. (2) and (3) forbid 
the execution of decrees and all dealings with pro¬ 
perty until certain stages in the proceedings under 
the Encumbered Estates Act have been passed, 
that is to say, they hold up all transactions 
relating not only to land but to all the property 
of the debtor which is tho subject-matter of the 
proceedings. These, as well as other provisions 
ot the Jilncumbered Estates Act, clearly indicate 
that the Legislature contemplated that proceed¬ 
ings under that Act w’ould be completed very 
expeditiously. 

[8] We next come to a consideration of tbe 
procedure to be followed in disposing of pro¬ 
ceedings under the Act. These proceedings are 
divided into four stages. First there is tbe pre¬ 
liminary stage, namely tbe stage of presenting 
an application before the Collector, filing a 
written statement before the Special Judge and 
getting notices under Ss. 9 and 11 of the Act 
published in the Gazette. Failure to comply 
with the provisions of the Act, or of the rules 
framed under it, or a default in the prosecution 
of the case at this stage entails the penalty of 
dismissal of the application. The next stage is 
the stage of an enquiry into tbe extent of the 
landlord’s prOi)erty, Claims to property were to 
be made within three months of the publication 
of the notice in the Gazette and, originally, no 
extention of timff was allowed. Within one 
month of the completion of tbe enquiry under 
8 . 11 , the landlord-applicant had a right, which 
the Court was bound ; to enforce, of getting the 
proceedings quashed under S. 20 of the Act. 
During this period of one month no decrees 
under S. 14 of the Act were to be be passed: vide 
S. 11 (3). Thereafter comes the third stage, namely 
the determination of claims to money and 
finally the fourth stage, namely proceedings to 
liquidate the debt, for which the case goes back 
to the Court of the Collector. Once the stage 
contemplated by s. 20 is past there is no provi- 
sion for the termination of proceedings which 
must continue their course till liquidation of 
debt takes place in accordance with the provi- 
sions of the Act. Even if the landlord-applicant 
dies the proceedings are to be “continued as 
nearly as may be possible in all respects as if 
the landlord were living.” 


[9] No doubt the choice given under 8.20 is 
offered at the stage at which it is offered for 
two reasons. Firstly, on the determinatioa of 
claims to property the position is crystallised 
and the landlord-applicant is in a position to 
know how much property is available for tbe 
satisfaction of his debts. He also knovra the foil 
extent of the claims for money, against him 
because claims which have not already been 
made under the provisions of ss. 9 and 10 of the 
Act are, by virtue of s. 13, deemed "for all par- 
poses and on'all occasions to have been duly 
discharged”. Secondly, no rights have arisen in 
favour of creditors by having decrees passed in 
their favour. It is no doubt true that decrees 
w’ill, by this time, have been passed in favour 
of persons having a right to property but their 
rights will not be adversely affected by reason 
of the quashing of the proceedings since there is 
no impediment in their way in establishing them 
in civil Courts. In the case of creditors, however, 
the position is different because if their decrees 
are set aside, the priority which they acquire by 
reason of those decrees over persons who have 
become creditors since the commencement of the 
proceedings under the Encumbered Estates Act, 
is lost and they are placed on the same 

as the subsequent creditors. Thus their rights 
under decrees will be materially affected. 

[10] The scheme of the Act, as well m the cot- 

siderations which we have just 

US to the conclusion, in agreement with the 

decisions of this Court to which we * 

red in an earlier part of this 

order quashing proceedings can only w pMsw 

before any decrees have been passed 
of the Act. We consider that 
Act, which prohibits tbe passing of deorew 
8.14 before the period allowed for APP 
get proceedings quashed f-juJ. 

that the Legislature meant that we w 
applicant was to make his choice 
or^itors had obtained decrees for money ag 

him M 

[lU It is no doubt true that the " 

“any” has been used before the 

but this is so not because any ^ the 
arise for a claim to be disposed of ^ 
passing of decrees under s. _ 
shown that this was not possible un ® 
as it originally stood—but because the ®®^^y 
wished to make it clear that -/i ffie 

for the landlord—applicant to wai ,, 

claims under S. 11 had been dispose ^ 
it was possible for him to apply ® 
claim had been disposed of. orgnineJ^* 

[12] We were also pressed <> 

tbat, on this construction, the ^ g. 48 

standing anything contained m S. 
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(a) of the Act have no meaning. It is contended 
that these words clearly indicate that decrees 
under S. U might have been passed before the 
proceedings are quashed, since S. 16 relates only 
to the effect of decrees passed under that Sec- 
tion. These are words which occurred in the 
unamended Act also. 

[181 Under the Act, as it then stood, no 
decrees could have been passed under s. 14 be- 
fore the quashing of proceeding because S. ll-(8) 
expressly forbade the passing of such decrees so 
long as the period fixed for making an applica¬ 
tion for quashing had not expired and it was 
certainaly not contemplated that any decrees 
would be passed after such an application had 
been made but before it was disposed of. Thus it 
appears that these words were inserted by the 
Legislature not to indicate that there could be 
any quashing of proceedings even after decrees 
under 8.14 of the Act, bad been passed but, as 
their Lordships of the Judicial Committee said 
in respect of some words used in S. 3 of the 
Oudh Estates Act, " tx abunda7iti cautela"— 
vide 11 0. W. N. 97*1® at p. 983. 

[14] Thus under the unamended Act there can 
be no doubt that proceeding could only be quash- 
ed so long as the stage for passing decrees under 
8.14 had not arrived. Then came the amend¬ 
ment, It would not be in accordance with sound 
principles of construction to allow vested rights— 
the rights under decrees passed under s. 14— 
to be abrogated by action under the amendment 
lunless there was clear indication of an inten- 
Ition on the part of the Legislature to allow that 
Ito be done. 

[I5l In the present case the amendment was 
made not for the benefit of the landlord-appli¬ 
cant but because it was realised that the period 
of three months was too short for the purpose of 
enabling persons, who had no connection with 
the landlord-appiicant or with his creditors but 
whose property had wrongly been entered in the 
list of the landlord's proi)erty by the landlord 
himself or by his creditors, to file claims. It was 
felt that injustice had resulted, the consequents 
of which might be serious; but there is no in¬ 
dication that the Legislature intended that; in 
making provision for removing this injustice, 
whatever had passed, or whatever proceedings 
had in the meanwhile taken place, between the 
landlord or bis creditors should in any way be 
affected or that proceedings should be in any 
way delayed. 

[ 16 ] It is worthy of note that, in spite of the 
addition of the proviso to 8.11 ( 2 ) allowing claims 
to be filed even at a stage when all decrees under 
8.14 had been passed and the case bad been 
forwarded to the Collector, 8.11 (3) and 8.20 have 
both been left unaltered and no amendments 
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have been mode even to the Rules framed by the 
Government under the powers conferred by a 
64. In the absence of any such amendment there 
is no reason for giving to the words “any claim” 
in S, 20 a mors extended meaning than that 
which they had under the unamended Act, nor 
can it bo assumed that tbe Legislature intended 
to confer any fresh right upon the landlord- 
applicant to apply for tbe quashing of proceed¬ 
ings and consequently the setting aside of decrees 
already passed, the right originally conferred 
having already terminated by eftlux of time. 

[17] Having regard to all these considerations, 
we see no reason to differ from the opinion con¬ 
sistently held by this Court and expressed in 
three decisions of division Benches to which wo 
have referred and we answer the question refer¬ 
red to the Full Bench as follows; 

“When once decrees under S, 14of the Encumbered 
Estates Act Lave been passed the Special Judge cannot 
quash proceedings under S. 20 of the Act, even if a 
boua fide claim is subsequently entertained and deter¬ 
mined by him.” 

[18] The case will now be laid before theB eneb 
for disposal. 

S. c. Amwer accordingJ’j. 

A. I. R. (35) 1948 Oudh 165 [C. -V. 62] 
Haul and Kidwai JJ, 

Baldeo Svigli — Plainti/f — Appellant v. 
Achal Singh and another — Defendants — 
Respondents. 

First Appeal No. 100 of 1942, Decided on 4-1M947, 
from decree of Civil Judge, Rao Bareli, D/- 30-5-1942. 

(a) Civil P. C. (1908), S. 11-Suit against Hindu 
widow by third person—Compromise— It operates 
as res judicata in subsequent suit between third 
party and reversioner if compromise is bona fide 
and for benefit of estate — This principle applies in 
case ol talukdar's widow. 

If a litigation is fought out bona fide between a 
Hindu female and a person who threatens the estate, 
the decision in that litigation operates as''res judicata” 
iu a subsequent litigation between tbe third p;irty and 
the reversioner. The more fact that the person with 
whom the litigation was fought was not aHindu widow 
but a talukdar's widow does not make any difference 
because, during her lifetime the talukdav s widow, 
though not an heir, alone represents tbe estate and no 
one else has any interest in it. Thus tbe same princi¬ 
ples as to res judicata apply to a decision to which she 
was a party. Neither under the Hindu law nor under the 
Talukdnri law does the reversioner claim under the 
widow. Section 11, Civil P. C., has been made applic¬ 
able to a decision obtained against the widow because 
she represeuts the estate but this is subject to an im¬ 
portant condition, namely, that the “decree must be 
fairly and properly obtained against her in regard to 
tho estate", and not have been obtained by fraud and 
otherwise. This does not mean that tho widow must 
necessarily fight out the case. She may eflect a compro¬ 
mise and the compromise decree will bind the estate as 
much as a decree after contest, provided always, that 
the action of the widow is for the protection of tho 
estate. If, however, tbe widow looks not to tbe benefit 


166 Oadh 


Baldeo Singh v. Achal Singh 



tl)e estate I'lf t.-her alvanta^o and after securing 
her own rights ‘ihancions tbc reversion to the assailant, 
it cannot be axi-l that she Uhs entered into the compro- 
iiv'se bo'-a fide :hc- b- 'xlit of t';c estate: 5 AIR 1918 
V 0 k 7; 12 Ml; lr2'> i’ C 272 and 9 A I R 1922 Oudh 

(Paras 17.20] 

TJild on facts. tl-e niu! decision, the coinprom'so 
auil the withdr-nvi' <>1 the appeal in pursuance of it in 
R I tigat'oii l).'tw. a talukiUr’s widow and a third 
pOi^ou c uM t!Oi c.iid to have been arrived at iu 

sueli a w:iy as to liind the estaleand it c >uld not operate 
fw res iud.cata a^aiubt (ho plaintiff in a subsequent 
suit. [Para 21] 

Annoto’ion : ( 44-Coni.) C. P. C., S. 11, N. C3. 


(b) Succession Act (1925). S, 61 — Plea of undue 
ioiluence — Such importunity as takes away the 
free agency ot testator, must be proved — Oudh 
Estates Act ( l [I] of 1869), S. 11. 

In the case oi \ iil wheie a p’ca of undue influence 
on th- tc-;'at)i' is '.'ihcn, what is required to be proved 
i.i not' unrliic inilucnie" r.s such but "such importu* 
r.irv as (altos awav the free agency of the transferor or 
ti-atator.*’ (Para 22] 


(c) Evidence Act (1872), S. Ill—Will—Plaintiff 
pleading undue -.nfluence—Evidence not disclosing 
use of undue influence — Burden is on plaintiff to 
substantiate his plea—Court must however deter¬ 
mine whether evidence adduced by legatee is suffi¬ 
cient to remove all suspicion—Evidence Act (1872), 
S, 10. 

Where in a .su’: cballeuging the validity of a will in 
favour of the defendant, the phiintiff pleads exercise of 
undue infiuonce 'ly tbc father of the defendant on the 
testator on the tp'ound that be stood in the position of 
active confidence to the testator, but the evidence does 
not cstabl'sh this, tiio burden lies upon the plaintiff to 
substaLtiuto his illcgations of undue influence. 

(Pava 24] 

Of course, in spite of th'.s, when considering whether 
the will has been proved to be the voluntary act of an 
intelligent testitor the burden of which resto upon the 
propoiui'or of the will, the Court must hear in mind 
any suspicious circumstances that exist and must deter¬ 
mine whetlier the evidence adduced by the legatee is 
BUflicient to rcmov 2 all suspicion: 9 A.l.R, 1922 PC3$6, 
lid. on. [Para 25] 

Annotation; {'16*Mau.) Evi, Act, Ss. 101 to 103, 
N. 52; S. lll.N. 3. 


(d) Oudh Estates Act (I (I] of 1869), S. 13A (2) 
Interpretation — Remoter male agnate of testator 
is covered by S. 13A (2) in absence of nearer male 
agnate. 

Section RIA cannot be read by itself but must be 
considered along with Ss. 14 and 16. The plain inten* 
tiou of Ss. 13A, 14 and 15 is that so long as the estate 
remains in the talukdar’s family, no matter how re* 
luotely conneded the legatee might be, it will continue 
to be governed by the Act while if it is bequeathed to a 
sfraugcr, a person between whom and the testator there 
is no heritable iilood it will cease to be governed by the 
Act. All that S, 13A (2) provides is that the person 
munt be one “wlio might in the absence of other heirs, 
have succeeded." It does not provide that he must be a 
person coming within any particular clause of S. 22. 
Tlie use of the words "in the absence, of nearer heirs" 
mdic.ate8 that the Courts are to determine the possibi¬ 
lity of >ucces9ion of the legatee to the testator in the 
.absence of any person standing between him and the 
.testator in the line of heirship. Such an event would 
presuppose the absence of male agnates neater in degree 
than him to the testator and in that event he would be 


the nearest male agnate and entitled to Baoceedasmoh. 
Thus a legatee who is a remoter male agnate is covered 
by cl. (2) of S. 13A if there is no nearer coale agnate of 
the testator. [Paras 89,40,41] 
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Hi/tier Hussain and 

Af. IFasim, Bishun Singh, AH Sasan ani OtiJiOf 
Singh — for Respondent 2. 

Judgment. — The following pedigree, to 
found in para. 1 of the plaint will help to 
date the facts of the case: 

(See pedigree on page 167.) 

[2] This pedigree is admitted except for ^ 
fact that; the defendants allege tha . 
Bakhsh Singh was the e^es*;. and no ^ 
youngest, son of Sadhan Singh, 
defendants put forward a fuller j^gt 

the connection between 
holder, Shahdeo Bakhsh Singh. 
which has been held by the learned 
to have been proved—a 1 *3 

challenged in appeal—sho^ that 

the great-grandson ^ ^indant of 

been adopted by Sardar Smgh, a 

llardan Singh grand-uncle ^ iuIaboTa 

[3l Sheoambar Singh, Osah, 

pedigree, was the taluqdw entered 

district Rae Bareli, and hisnam ^(epeied 

at NO. 203 and 93 in lists I ^ a 

under S. 8 of Act I of 1869. H 



GANGA BAEHSH SIKQH 


Oudh 167 


1948 


Bamdia Sisgb 

I 


1 

Sadban Siogb 


Sbeo Dayal Singh, 
adopted by Sardar Singh. 


I 


Soali Singh Gar Dayal Singh 
(Deccsait sine prole) I 

Baldco Singh, Plaintiff. 


I 

Bam Adhin 
Singh 


Cbandika Bukhgb Eiugh 

1 

Miingal Singh 


I 


I 


Sheo Paltan Singh Gokaian Singh (Decessit sioo prole) 


1 


Rameshwar Singh (Decessit sine prole). Jageshar Singh (alive 


I I < . 

Jangjit Singh Sheo Narain Singh Pratnp Singh 
(alive) I (alive) 

Jagdamba Singh (alive) 


! 


Kageshnr Singh Surajpal Singh 
(alive) (Dcccsiit sine ptolc.) 


I t . I . 

Sheoamber Singh (or Sumer Shankar Singh Mabip Singh 
Singh = Ut. Anand Kuer) I (D. S. P.) 

Sheo Sahai Singh 

Sahdeo Bakhsh Singh = Saghunath Kuer 


f 

Jagmohan Singh 
(D. S. P.) 


1 

Sarabjit Singh 
(D. S. ?.}, 


taluqdar to whom the proyisiona of Act I of 1869 
applied and it is agreed that all the property 
mentioned in lists a, b end C attached to the 
plaint was governed in his hands by the Act. 
He died on 1st September 167 land his widow, 
Anand Kuer. entered into possession of his 
estate, although nearer heirs under S. 22 of Act 
l, his brother Mahip Singh, and his real ne¬ 
phew, Sheo Sahai were then alive. On 2 l 8 t Octo¬ 
ber 1877, Babuain Anand Kuer died and Sheo 
Sahai entered into possession. Sbeo Sahai died 
in December 1903 and was succeeded by bis 
only son Sahdeo Bakhsh Singh. About two 
years after ho had succeeded to the projerty 
on 18 bh Juno 1910, Sahdeo Bakhsh Singh 
then a childless man,'about 86 years of ago, 
executed a will in favour of Achal ^Singb, de¬ 
fendant 1, and deposited it with the District Uegis- 
trar under 8.43, Registration Act. Sahdeo Bakhsh 
Singh lived for another 10 years and died on 5th 
December 1920. He left no issue and bis widow, 
Babuain Saghunath Kuer, took possession of the 
property ignoring the will. 

( 4 ) Achal Sifegb, the legatee, was not well 
off.ooosequontl/hesoldaten annas share intho 
property to the father of defendant 2 and the ven¬ 
dor and the vendee jointly instituted a suit on 30th 
August 1921 for recovery of poKe^sioo of the 
estate on the basis of tho will {vide Ex. A-52). 
The widow resisted the claim and challenged 
the genuineness of the will and alleged the absence 
of mental and physical capacity in the testator 
to execute the wUl (vidsEx. A-63). The trial Court 
held that Babu Sahdeo Bakhsh Singh bad exe¬ 


cuted the will and that ho was possessed of a 
sound disposing mind at the time It, however, 
held that the will was not properly registered 
as required by S. 1.3A, Oudh Lstates Act. It, 
therefore, decreed the suit with regard to non- 
taluqdari' property but dismissed it with regard 
to taluqdari property (kx. a-55). Doth parties 
appealed against the decree of the Subordinate 
Judge, and the Judicial Commissioner’s Court, 
after a difference of opinion between the two 
Judges composing the Bench which heard the 
apical had been resolved by reference to third 
member of the Court, uphold the will iu its appli¬ 
cation to taluqdari property also The appeal 
of tho widow was, therefore, dismissed and that 
of Achal Singh was allowed {vide Exs. A-68, 
a-33 and a- 40 ). The widow appealed to His 
Majesty in Council but the appeal was compro¬ 
mised and it was agreed that Babuain Saghunath 
Kuer should remain in jx)3session during her 
lifetime and after her death the plaintiffs of that 
suit should obtain possession. 

[6] On the 23 rd April 1929, Partap Bingh, first 
cousin of the plaintiff, instituted a suit against 
the present defendant 1 as well as against 
bis own brothers and the present plaintiff, for 
recovery of possession of the ornaments and other 
movable property left by Saghunath Kuer. He 
claimed that Babuain Saghunath Kuer was the 
taluqdar of Osah and he and bis brothers and 
cousin were her heirs being the reversioners of her 
husband {vide Ex. 4). Achal Singh set up the will 
and claimed to be entitled to the property either 
ae legatee of Sahdeo Bakhsh Singh or the heir of 
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Saghunath Kuer (Ex. 16 and Ex. l). In the oral 
pleadings the plaintiff’s counsel denied the genuine¬ 
ness and validity of the -will. He also pleaded 

that the will, if held proved, 

“was obtained by undue influence by defendant l’_s 
father inasmuch as be was in a position of active confi* 
deuce and be dominated tbe will of Sahdeo Bakhsb” 
(Ex. 1). 

This suit was decreed and tbe movable property 
was obtained by Partap and others (Ex. A.5). 

[6] The suit, out of which this appeal arises 
was instituted on 18th February 1941. With 
tbe plaint the plaintiff put forward a pedigree 
which showed him as not only one of the four 
persons nearest in tbe degree but also as the senior* 
most in the line among tbe male agnates of Sahdeo 
Bakbsh Singh. The statement of the plaintiff’s 
claim in the plaint is not very happily worded 
but the case is made quite clear in the oral plea, 
dings of 19th February 1942, when the plain- 
tiff's advocate stated that bis first case was that 
Babu Sahdeo Singh was the last male-holder of 
tbe Osab estate and was governed by the Oudh 
Estates Act. He died on 5th December 1920. 
After his death, his widow Mst. Saghunath Kuer, 
succeeded to the estate as the widow of a Talu- 
qdar. She died on 20 th February 1919. The 

plaintiff is tbe nearest heir to tbe Taluqa. 

His case in the alternative is that Mst. Auand 
Kuer widow of Sheoambar Singh, remained in 
possession of the estate from 1 st September 
1871 to 2lst October 1887 adversely against tbe 
rightful heir under the Oudh Estates Act. There- 
fora the Taluqua went out of the Act and conse¬ 
quently succession to the property known as 
Taluqua Osab is governed by ordinary Hindu 
law. 

[7] The will in favour of Achal Singh is noticed 
in the plaint in which it is said that the will 

“was executed under undue influence, is not admis¬ 
sible and is void and ineffectual as against tie plaintiff 
]> 

The pleas were made clearer in paragraph 16 
of the replication and in the oral pleadings of 
l9th February 1942. Paragraph 15 stated: 

“Babu Bisbnath Singh who was tbe father of Babu 
Acbal Singh, always remained in company of Babu 
Sahdeo Singh and managed all bis business and whatever 
Babu Bishuath Singh said, Babu Sahdeo Singh used to 
act upon. Babu Sahdeo Bakbsh Singh was a man of 
weak understanding and all along remained ill.” 

[8] In the oral pleadings it was stated: 

“Sahdeo Bakbsh Singh being physically and mentally 
weak and was constantly ill and consequently the estate 
was managed and everything was done by Bisbnath 
Singh, father of Achal Singh. Sahdeo Bakbsh Singh 
did what be was asked to do by Bisbnath Singh and was 
completely under the influence of the latter.” 

It was also pleaded that tbe will was not regis¬ 
tered as required by law—s. 13A of the Oudh 
Estates Aot—and that Sahdeo Bakbsh Singh was 
not of sound disposing mind owing to a severe 


attack of small pox in May 19io which had caused 
a serious deterioration in his health aad had left 
after-effects lasting till November 1910. 

[g] The defendants pleaded that (l) the will 
was a genuine and valid document which was 
properly registered since the legatee defendant 1, 
was also a male agnate of the testator within 
the meaning of S. 22 (lo) of the Aot i of 1869 and 
( 2 ) That the decision in the case of Achal Singh 
against Babuain Saghunath Kuer operated as res 
judicata. Other pleas were also taken with which 
we are no longer concerned since they are not 
raised in the appeal. They will, however, appear 
in the issues framed by the trial Court which were 


as follows: 

"1. Was Mardan Singh a son of Nehal Sab andig the 
line of Mardan Singh downwards as given in piia. 1 of 
the written statement correct? 2. Was Hardayal Siagb 
second son of Sadban Singh and is plaintiff the neangt 
heir of Sahdeo Bakbsh Singh according to the rule of 
lineal primogeniture? 3. (a) Did Sheoambar Singh 
execute a wili on 14th August 1871 in favour of nil 
wife?If so,is it invalid audits effect upon theposswioo 
of his widow? 3 (b) Whether the estate went out oftbe 
Oudh Estates Act by virtue of the possession of Mst. 
Aoand Kuer or not? If so, its effect on the present case? 

4. (a) Was Sahdeo Bui Singh the eiecntant of the ^ 
dated 18th Juno 1910, not possessed of sound dispoa^ 

mind?4 (b) Was the will in question proper 7 regijere^ 

5. Was its execution brought about nnder undue mflo^ 
as alleged by the plaintiff ? 6. (a) Whether the prop^ 
left by Sahdeo Bakhsb Singh is govern^ by orW 
Hindu Law ? 6. (b) If so, is 

sioner and entitled to succeed under Hmdo 
Did Mt. Saghunath Kuer die on 20th 
and is the suit within time ? 8. Is 
tainable unless and until the decree of Mt ^ 

Kuer is set aside? 9. Did defendonteenter mtoa 
promise with Babuain Saghunath Kuer on 
ber 1926 and is plaintiff bound by 
plaintiff bound by the decision of tte .nother v. 
missioner in re: Babu Achal Singh and ^ 
B. Saghunath Kuer and does the y 

res judicata. 11. To what relief and noes p 
any, is plaintiff entitled? , 

[10] Upon these issues the learced Civil Jaogs 

found: . j ii 

1. That the pedigree set up by the de ^ 

proved and Achal Singh is ® .-aJinappeel 

Bakhsb Singh. This finding is 
except as regards seniority “ ng the Sons 

Singh. 2. That it is not proved that anaong^^ 

of Sadban Singh, Hat Dayal was s®?* , gxe- 

Bakbsh Singh. 3. That Sheoamber Singb^j^^ ^ 
cute a will iu favour of his wife. 4. Tha cf 

not pass out of the Act by reason of t pw^gjjjgj,, 
Mt. Anand Kuer after the death of i ^gpoeing 
5. That Sahdeo Bakbsh Singh was of sound ^ iP 
mind on 18th June 1910 when he ex^ft^ p^petly 
question (Ex. A-20). 6. That wUl „ 

registered by deposit with the registrar ^ 

S. 13A (2) of Act 1 of 1869 applied to Jj® That 
will was not executed under undue a of the 
tbe issue as to whether the property in say 
Act was not argued by the P*®“*^„^3eooo that Mh 
this was not so because there was no lifeestatfc 

Anand Kuer prescribed anything more That it » 

9. That the suit is within lipitatiom i • g^^bunath 
not necessary to set aside the decree agauw 
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Kuer before any relief can be granted to the plaintiff. 

11. That although Babuain Saghunath Kuer and the 
present defendants did enter into a compromise that 
does not bind the plaintiff. 12. That the decree m the 
previous case does not operate as ree judicata. ^ ^ 

[ll] As a lesult of these findings the plaintiff s 
suit was dismissed. The plaintiff has appealed 
to this Court and his learned counsel has raised 
four points in this appeal: 1. That, 'whether be 
belongs to the senior line or not, the plaintiff is 
one of the nearest reversioners and entitled to 
oust a trespasser since the property is governed 
not by Act i of 1869 but by the Hindu law. 

2 . That, even if the property is governed by Act 
1 of 1869 the plaintiff is entitled to it under 
S. 22 (10) of the Act as the nearest male agnate 
of Sahdeo Bakhsh Singh according to the rule of 
male lineal primogeniture; 3. That the will was 
obtained by the exercise of undue infiuence by 
Bishunath Singh, father of Acbal Singh, upon 
Sahdeo Singh and 4. That the will was inopera- 
tive because it was not registered in accordance 
with the provisions of 8. 13A (3) of Act 1 of 1869 
and sub-ss (i) and (2) of that section were in¬ 
applicable to it. 

[12l Mr. Wasim in reply contended : 1. That 
the es»ate was still governed by Act 1 of 1869 
and consequently the heir has to bo found under 
S. 22 (10) and not under the Hindu law. 2. That 
the plaintiff has not been proved to be the 
nearest male agnate of Sahdeo Bakhsh Singh 
within the meaning of S. 22 (lO). 3. That the 
will in favour of Achal Singh was not obtained 
by “undue influence.” 4. That the will was 
validly registered; and 6. That the pleas as to 
the invalidity of the will be barred by the rule 
of res judicata. 

[131 With regard to the question as to whe¬ 
ther the property in suit is governed by the Oudh 
Estates Act or by the Hindu law the answer de- 
pends upon the nature of the estate acquired by 
Mt. Anand Kuer. It is agreed that, in the absence 
of any will, she could not succeed to her husband 
in the presence of his brother and nephew. Her 
possession was, therefore, adverse and she was 
in possession for over 12 years. If, however, her 
possession was adverse only to the extent of a 
limited extent, it came to an end on her death 
and the title of the real owner was relieved of 
.the cloud which bad been cast upon it. If, on 
the other hand, it was absolute then succession 
took place on her death and the property passed 
out of the purview of Act l of 1869: vide (I93i) 
11 0. W. N 861.^ Thofi the question whether the 
property waa governed by the Act or not depen¬ 
ded upon proof of particular facts and those 
facts were agreed upon by the parties who 
agreed that the estate in the hands of Sahdeo 
Bakhsh Singh was governed by Act l of 1869. 
This could only be if Mb. Anand Kuer had pres- 
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cribed for a life estate. Indeed the plaintiff 
clearly asserted in his plaint that she succeeded 
as a Hindu widow and in the oral pleadings, that 
she was in possession as a taluqdai’s widow. 
This position was accepted by the defendants 
who agreed that the estate continued to be gov¬ 
erned by the Act. In view of this agreement of 
the parties it is not possible to bold that Mt. 
Anand Kuer prescribed for any estate greater 
than a widow’s estate. On her death, therefore, 
succession did not take place to her and tbo 
estate reverted to the real owner who accord- 
ingly obtained possession. The estate in the 
hands of Sahdeo Bakhsh Singh was accordingly 
governed by Act l of 1869 and the plaintiff can 
only succeed if ho proves that he is the nearest 
male agnate of Sahdeo Bakhsh Singh according 
to the rule of male lineal primogeniture. 

[Ul On the question of seniority of the plain- 
tiff’s lino, reliance is placed on the testimony of 
live witnesses P. W. l Jagannath, P. w. 2 Bam 
Swamp, P. \v. 4 Jagdamba Singh, r. \v. 5 Partab 
Singh and P. W. 7 Baldeo Singh, the plaintiff. 
The learned civil Judge has discussed this evi¬ 
dence at considerable length and wo agree with 
him that it cannot bo accepted as proving that 
Chandika Bakhsh Singh was not senior to liar 
Dayal Singh among the sons of Sadhan Singh. 
(After discussing the evidence of these witnesses 

the judgment proceeded.) 

[ 15 l Thus the evidence which the plaintiff has 
led to prove the seniority of liar Da^al Singh 
is not satisfactory and it cannot be accepted as 
discharging the onus which rested upon him. 

[I6l This finding is sufficient to dispose of the 
appeal since when the plaintiff has failed to 
establish his title it does not matter whether the 
defendants have any title or not, The case, has 
however been fully argued by the learned coun¬ 
sel on all the points and we think it advisable to 
indicate our decision on these points also. 

[ 17 ] We shall first take up the question of 
“res judicata”. It is not disputed that if a liti¬ 
gation is fought out bona fide between a Hindu 
female and a person who threatens the estate, 
the decision in that litigation operates as “res 
judicata” in a subsequent litigation between the 
third party and the reversioner; vide 45 I. A. 
168 * and 52 I. A. 398.* In the present case the 
person with whom the litigation was fought was 
not a Hindu widow but a taluqdar’s widow. It 
is agreed that this does not make any dift’erence 
because, during her lifetime the taluqdar’s widow, 
though not an heir, alone represents the estate 
and no one else has any interest in it. Tima the 
same principle as to “res judicata” apply to a 
decision to which she was a party: vide 25 0. c. 
189* at pp. 199 and 200, which was affirmed in 
appeal W their Lordships of the Judicial Com- 
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mifcteft in 52 i. A. Wo have, therefore, to 
see v.iiother there is any such decision in the 
present case as may oi>erato as “res judicata/’ 

(isj Tiie decision t\-liich is relied upon is the 
decision in the suit wliich Achal Singh and the 
then l-iaia ot Slicogarh instituted against Babu- 
ain Sugbunatii Kuer to recover jiossession of the 
Citato I'l-oni her on the basis of the will now in 
s-uib (Ex. A..'j2). In that suit Babuain Saghunath 
Kuor chatlengcd the will and alleged that it was 
nob genuine or valid and that the testator was 
nob pO'Sessed of a sound disposing mind. She 
also jiloiided that the will failed for want of 
registration according to law (ex, A-53). The 
trial Court lieid that the will was proved and 
that the testator did possess a sound disposing 
mind hut that the will could not have ell'ect in 
respect of the taluqdari proix'rty because it was 
not iroit rly registered. It accordingly decreed 
the suit with regard to the non-taluqdari pro¬ 
perty but dismissed it with regard to the taluq¬ 
dari projicrty, (kx. a- 55). Both parties appealed 
to the Court of the Judicial Commissioner of 
Oudb. The apjxial of Babuain Saghunath Kuer 
was dismi-sed while the a})i)eal of the present 
defendants was allowed and it was held that the 
will was pro];)erly registered (i-xs. a.68, a.33 and 
A-40). Babuain Saghunath Kuer filed a further 
appeal to His Majesty in Council but before the 
hearing of the api<oal, the matter was compro- 
misod and the appeal was withdrawn; {vide, 
plaint and written statement, para. 6). 

[193 Mr. Wasim coutends that the effect of 
the withdrawal of the appeal was that the 
decree of the Judicial Commissioner remained 
the final decree and continued to have binding 
effect. He relied upon 6 Mad. 43® at p. 44,1 all. 
293,® 15 bom. 370^ and 14 Pat, 633® Of these, only 
the first decision is in point since only in that 
case was the appeal withdrawn as a result of a 
compromise. The Madras case too will, however, 
not govern this case because in that case the 
compromise was between a male-holder and 
another i;crson. In the present case the compro¬ 
mise is between a person holding a widow’s 
estate and a third person and this makes all the 
difference. 

[20] Neither under the Hindu law nor under 
the Taluqdari law does the reversioner claim 
under widow. Section 11. Civil P. C., has been 
made applicable to a decision obtained against 
the widow because she represents the estate, but 
this is subject to an important condition namely 
that the “decree must be fairly and properly 
obtained against her in regard to the estate’’ 
and must not have been obtained by fraud and 
otherwise: vide 45 I. A. 1C8* at p. 178. This does 
not mean that the widow must necessarily fight 
out the case. She may effect a compromise and 


the com'promise decree will bind the estate 
much as a decree after contest provided alwa^. 
that the action of the widow is for the prot^ 
tion of the estate. If, however, the widow looks 
nob to the benefit of the estate but to her ad¬ 
vantage and after securing her own rights, 
abandons the reversion to the assailant, it can¬ 
not be said that she has entered into the com¬ 
promise bona tide for the benefit of the estate. 

[21] In the present case Achal Singh had won 
throughout and the will had been upheld. It was 
open to the lady not to appeal further if she was 
advised that no advantage could be gained by 
the estate and that would have been an end of 
the matter. She, however, did pureue the matter 
further and appeal to His Majesty in Council. 
Before that appeal could be heard, she agreed to 
a compromise under which she obtained posses¬ 
sion of village Osah, shown in the plaint as 
having a net profit of Es. 3107-11-6, in lieu of 
her “guzara" which had been fixed at Bs. 1600 
in the will, and abandoned the rest of the estate 
and the reversion in Osah to Achal Singh, vid^ 
para. 20 of the written statement. It cannot be 
said that action was a bona tide one for tbo^ 
toction of the estate though it may^have been 
fully justified in so far as the protection of hw 
own rights went. Thus the final decision, wo 
compromise and the withdrawal of the appeal id 
pursuance of it cannot be said to have been ar 
rived at in such a way as to bind the ^ 
it ennnot oi>erate as res judioato ^ains 
plainiiff. We have, therefore, to determme 

pleas on the merits. . v„ 

[22] We have already stated id ^'D 

part of this judgment ° 

influence which has been taken. We vo 
of all note that this being a case of a ^ „ 

is required to be proved is not "undue mfiWDW 
as such but ‘ such importunity as takes a y 
free agency of the transferor or testator ^ ’ 

s. 11 of the Act 1 Q] of 1869 and S. 61, 

sion Act. ,, a nfl as 

[23] Much argument was addres^ W ^ . 

to the person upon whom the 
lay in such a case. Mr. Hyder Hu^i 
ded that the evidence disclosed 
Singh stood in a position of active co ^ 
Sabdeo Singh and that, tberefom. by^^^ 
8. Ill, Evidence Act, the burden ^ -g the 
Singh, the son of Bishnath band, 

good faith of the transaction. On th ^ 

Mr. Wasim contended that the evide 
record did not disclose any relai ^jiae 

confidence and that in any {tie foe 

been proved to have been duly ex • gh- 
a person asserting it. to prove « the 
tained by such importunity as wa ^ 
free agency of the testeter. He rehed upon 
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A. 0. 349.® (1868) 1 P. & D. .481,'® (1858-67) 175 
E. E. 860," (1885) 11 P. D. 8l" and 99 I. 0. 671*® 
and contended on the basis of 98 I. A. 15'* at 
p. 19 that the same principle applied to India 
also. 

(24] It is really not necessary for us to con¬ 
sider this question in the present case because 
even if we were to accept the principle of law 
for which Mr. Hyder Husain contends, the evi- 
dence which has been adduced does not disclose 
that Bishnath Singh stood in a position of active 
confidence to Sahdeo Singh. This evidence con¬ 
sists of some letters written by Sahdeo Singh to 
Bishnath Singh, Exs, A-:i to a-39 and Exs. a-40 
to A.43 and oral evidence. All that this evidence 
discloses is that Bishnath Singh managed the 
estate of Sahdeo Singh who consulted him off 
and on. It does nob establish that Bishnath 
Singh was ever the general agent of Sahdeo 
Singh or that he had any very wide or unhmi. 
ted powers of management. Indeed, the letters 
prove the reverse and show that Sahdeo himself 
took an intelligent interest in the work which 
he supervised and in respect of which be issued 
instructions from time to time. Sahdeo was not 
n weakling or a young man who had just 
emerged into maturity. In these circumstances 
it cannot be held that Bishnath Singh stood in 
a position of active confidence to Sahdeo Singh. 
iThe burden was, therefore, in any case upon tho 
■ plaintiff to substantiate his allegations of undue 
influence. 

[26l Of course, in spite of this, wtlen con¬ 
sidering whether the will has been proved to be 
the voluntary act of an intelligent testator, the 
burden of which rests upon the propounder of 
the will, we must bear in mind any suspicious 
circumstances that exist and wo must determine 
whether the evidence adduced by tho legatee is 
gufficient to remove all suspicion— 49 I. a. 413 ® 

P- *, 1 in- 1 

[26] In the present case tho learned tivii 

Judge has found that the testator possessed a 
sound disposing mind and that the will was his 
voluntary act. The first finding was not dial- 
lenged in this appeal. It is supported not only by 
the oral evidence produced by the defendant but 
also by tho letters to which reference has already 
been made. They show that Sahdeo Bakbsh took 
an intelligent interest in his affairs and there is 
no indication of mental wifiakness. All theso let¬ 
ters were written between the date of the execu¬ 
tion of the will and the death of Sahdeo Bakbsh 
a period of close on 10 years. 

[27] As to tho voluntary execution of the 
will—apart from the question of undue influ. 
ence-tbe will was deposited by the testator 
himself in a sealed cover with the District Regis- 
trar under the provisions of Bs. 43 and 48, 
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Registration Act. This was done about 10 
years before the death of the testator and he 
made no attempt during all this time to with- 
draw it or alter it in any way. D. \V. G, Ganga 
Piasad, an attesting witness, proves the due 
execution of the will. Thus apart from the ques¬ 
tion whether any such importuuity as would 
take away the free agency of the testator is 
proved, the due execution and attestation of tho 
will is proved. 

[ 28 ) We come then to a consideration of the 
question whether the requisite degree of import¬ 
unity has been established. Mr. Hyder Husain 
contends that all that tho words of S. 11 of Act 1 
of 186;) require to bo proved is undue influence 
and it is not necessary or always feasible, to 
give direct evidence of such influence which may 
be iuferred from the circumstances. Before we 
come to consider whether any such inference 
can be drawn from the facts of the present case 
we shall briefly review the law on the point. 

[29] In (1885) 11 r. D. 81*®, at p. 82, Sir James 
Eannen said: 

• To bo undue influence in the cyo of the law there 
most be, to sum it op in a word—coercion.lt must not 
bo a case in which a person has been induced by means 
such as I have suege-ted to you to come to a conclu¬ 
sion that be will make a will in a particular pcrson'is 
favour, becaus" if tho testJ'or has only been persuaded 
or induced by considerations which you may coudemn, 
really and truly to intend to givc h'S pr.'perty to an¬ 
other though you may disapprove of the act, yet it is 
strictly legitimate in the sense of its being legal. It is 
only wben the will of the person who becomes a testa¬ 
tor is coerced into domg that which he does not desire 
to do. that ills undue influence. 

" The coercion tuny, of course, bo of different kinds 
it m.iy be in the grossest form, such as actual confine¬ 
ment or violence, or a person in tho last days or hours 
of life may have become so weak and f>eblo that iv 
very little pressure will be suSicient lo bring about the 
desired result, and it may even bo that the mere talk¬ 
ing to him at that stage of illness and pressing s ime- 
thing upon him may so fatigue the brain that tho sick 
person may be induced, for quietness' sake, to do any* 
ting. This would ejiially be coercion, though not 
actual violence." 

" These illustrations will BufSclently bring home to 
your minds that even very immoral considerations 
either on the part of the testator or of some one else 
oScring them do not amount to undue influence unless 
tho testator is in such a condition, that if ho could 
speak his wishes to the last, he would wy, this iu not 
tuy wish, but I must do it." 

" If. therefore, the act is shf)wn to be the result of 
the will and wish of the testator at the time then, 
however, it has been brought about—for wo are not 
dealing with a case of fraud—though you may con¬ 
demn tbe testator for having such a wish, though you 
may condemn any person who has endeavoured to 
persuade and has succeeded in persuading the testa¬ 
tor to adopt that view—still it is not undue influence." 

[30) ThiB exposition of tbe law is so clear and 
complete that it is not necessary for us to refer 
to numerous other authorities on the subject. We 
would, however, say that this is the law which 
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has been deliberately adopted by the Indian Legis- 
lature with regard to wills, vtde s. 11 of Act 1 
of 18G9 and S. 61, Succession Act, both of which 
lay down that a will is only void if the importu¬ 
nity is such as to take away the free agency of 
the testator. If the testator is responsible for 
what ho is doing and it is really a case of his 
being persuaded to do it. that does not invalidate 
the will. The difference between undue influence 
and persuasion is a real one and will be found 
set out in Basu’s Commentary on the Indian 
Succession Act, Edn. 3, p. 185. 

f3l] In this connection it will be useful to refer 
to the following remarks of their Lordships of the 
Judicial Committee in 47 1 . A. 1^® at pp.3 and 4: 

" It is a mistake ... to treat undue influence as 
Laving been c>tablisbed by a proof of the relations of 
the parties having been such that the one naturally 
relied up 'n the other for advice, and the other was in 
a po-^ilinii to domiulitc the will of the first in giving it, 
I’p to that point' influence ’ alone has been made out. 
Such influence may be used wisely, judiciously and 
helpfully. Bat whether by the law of India or the law 
of England, more than mere influence must b 2 proved 
so us to render influence, in the language of the law, 

* undue It must be established that the person in a 
position of domination has used that position to obtain 
unfair advangage for himself, and so to cause injury 
to the person relying upon bis authority or aid.” 

[32] Again in 3S I. A. 13^^ p. 22 their Lordships 
say : 

“ The onus of proving the testamentary capacity of 
Sliib Singh of course lies on those by whom the will ie 
propounded and in their Lordships’ opinion they have 
discharged that obligation by tho evidence indicated 
above. 8uch evidence is imt displaced by mere proof of 
serious illness and of general intemperance, and yet 
that is as far as the evidence of the respondents can 
fairly be said to go. iso far as the charge of undue 
influence is concerned, all that is shewn on the part of 
those attacking the will is that there was motive and 
opportunity for the exercise of such influence by the 
defendants, and that some of them in fact benefited by 
the will to the exclusion of other relatives of equal or 
nearer degree. Circumstances of that character may 
sometimes suggest suspicion, and would certainly lead 
tho Court in the present case to scrutinise with special 
care the evidence of those who propound the will, but 
in order to set it aside there must be clear evidence 
that the uuduo influence was in fact exercised, or that 
the illness of the testator so afiected bis mental 
faculties as to make them unequal to the task of dis* 
posing of bis property.” 

[33] Judged by the standards laid down in the 
above decisions the case of undue influence is 
not established. Mr. Hyder Husain relied upon 
the following circumstances for inferring undue 
influence. He contended that the testator was 
only 36 years of ago and there was no ill-feeling 
between him and his wife: he had consequently 
no reason to despair of issue and the will should 
in any case, have provided for the eventuality 
of the birth of a son. Moreover, if he had so 
despaired, it would be natural for him as a 
Hindu, to adopt a son. Further there was no 
special attachment on the part of the testator 


for the legatee and the sole reason for the will 
in his favour seems to have been the special posi. 
tion occupied by Bishnath Singh vis-a-vis the 
testator. Moreover, the widow and the mother 
were both excluded from the succession—not to 
mention the near reversioners — in favour of a 
distant collateral. It is contended that in these 
circumstances, when taken in conjunction wifli 
the dominating position of Bishnath Singh, un¬ 
due influence should be inferred since the will 
was executed in favour of his son, then a yonng 
hoy. 

[34] The first thing which was requited to he 
proved to make out this case was that Bishnath 
Singh was in a position to dominate the will of 
the testator. Neither the oral nor the documen- 
tary evidence proves this. All that is established 
is that Bishnath Singh was managing the estate 
of the testator. It is not, as if he was an old 
servant of the estate who had had ample oppor¬ 
tunities of establishing his hold on the mind of 
the youth as he advanced to manhood. P. W. 6 
Partab Singh states that Bishnath was never in 
the service of Sheo Sahai father of Sahdeo 
Bakbsh nor bad he ever done any work for him. 
There is no evidence against this and it is the 
plaintiff’s own evidence. Thus Bishnath^ 
only been in the service of the estate for awot 
a year and a half at the most and that at a time 
when Sahdeo Bakhsh was a fully 
man. Moreover, the letters which have weo 
filed, Exs. A-34 to A-39 and A-41 to A-43p y 
established that Sahdeo Bakbsh was by no me^ 
a mere non-entity, accepting wlmtover B 
did but that he always had j 

and issued directions to Bishnath to do f 
in a particular manner. It is no doubt tru 
the letters are couched in respectful - 
that was only to be expected 
the ordinary courtesies of Indian hto . 
Bishnath was not merely the manager 
the uncle of Sahdeo Singh, however tern 
relationship might be. The mere fwb ^ 
deo entrusted the management 
Bishnath cannot prove that the latter d 
the will of the former. Thus the 
tion upon which the plea of undue mn 
based is not established. je. 

[35] The circumstances too Q^tin- 

liance is placed do not make out a 
due influence. The testator informs 

will that he did despair of issue and M 

ter of fact, although he 000 ^ ^ 
he did not have any issue. ^egiredto 

of course have adopted a boy bu 

benefit Achal Singh, he could no .^option 

with ordinary conceptions do so oy ^ ^ 

because Aohal Singh was the ° 
father. Moreover he thought that he 
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ing this ohject by directing in the will that 
Acbal Singh (alias Lai Madbo Singh) “ having 
remained joint with them, shall obey and be 
subservient to them ” (Ex. A- 20). These words 
indicate that be expected the legatee to live 
with his mother and widow and to look up 
to them as his elders in the family. Further 
from an estate yielding a net income of about 
Es. 12,000, he made a maintenance allowance of 
Es. 1,500 per annum payable to each of the two 
ladies for their pocket expenses. This did not in¬ 
clude other expenses such as food, conveyance 
etc., which the testator contemplated though he 
did not expressly so provide should remain a 
charge upon the estate. According to the concep- 
tion of Sahdeo Bakhsh this provision would 
have been quite sufficient for the comfort of two 
widowed ladies neither of whom would have any 
issue on his death. Moreover, it may well be, as 
has been stated in Ex. A-20. the will, that he did 
not consider either of the two ladies competent 
to manage the estate. As to the exclusion of the 
near reversioners, there is evidence on the record 
to show that he was not on good terms with 
this branch and the pedigree establishes that by 
blood relationship, Achal Singh was as closely 
related, though by reason of an adoption his 
great-grandfather had passed to a more distant 
branch of the family. Even so, however, Acbal 
Singh belonged to nearest line next after that of 
Sadhan Singh. Thus all these circumstances do 
nob justify any inference that the execution of 
the will was obtained by undue influence. 

[36] This is, however, not an end of the mat¬ 
ter. There is evidence to negative undue influ¬ 
ence. Even if we do nob attach any value to the 
oral evidence adduced by the defendants there 
is sufficient documentary evidence in this res- 
pect. The first piece of evidence is Ex. A-Gl 
which shows that on 16th December 1913 Babu 
Sabdeo Bakhsh Singh, on being elected a mem¬ 
ber of the Co-operative Bank, Ltd., of Rai Ba¬ 
reli declared that Achal Singh was his heir. 
Then we have the written statement filed by 
Babuain Saghunath Kuer (ex. a. 33) in the suit 
by Achal Singh against her to establish the will. 
In this document the will is challenged on vari¬ 
ous grounds but no allegation as to undue in¬ 
fluence is made. Obviously, if there had been 
any such iijfluence the testator’s wife would 
have been in the best position to know and her 
failure to take any such undue influence. [Sic] 
Thus, we agree with the learned Civil Judge that 
it is not proved that the execution of the will, 
Ex. A-20 was obtained by the exercise of undue 
influence. 

[37] We come now to consider the last point 
raised, namely that the will fails for want of 
registration. Mr. Hyder Husain contends that 
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Ex. A-20 being the will of a Taluqdar is required 
to be registered "according to the law for the 
time being in force relating to the registration 
of assurances,” under S. I3A (3) of Act I of 1869, 
since sub-ss. (l) and (2) of that section were not 
applicable. He relies in support of this proposi¬ 
tion upon the judgment of Dalai A. J. C., in the 
previous case relating to this estate between 
Achal Singh and Babuain Saghunath Kuer, 
Ex. A.33.’ The learned Judicial Commissioner 
did not agree with this view (vide Ex. A-33) and 
on the case being referred to tho Second Addi¬ 
tional Judicial Commissioner the decision went 
against Mr. Dalai’s opinion (Ex. A-40). The 
decision is, therefore, not relied upon as an 
authority but Mr. Hyder Husain contends that 
the reasoning of Mr. Dalai should be adopted by 
us in preference to the reasoning of the other 
two members of the Court. Neither of the learned 
counsel have been able to refer us to any other 
authority on the interpretation of s. 13A in so far 
as it is involved in this case. 

[38] Section 13A of Act, l of 1869, reads as 

follows: , , 

“13A. No taluqdar or grantee and no beir or legatee 
of a taluqdar or grantee and no transferee referred to 
in S. 14, and no heir or legatee of such transferee shall 
have power to bequeath his estate, or any portion there¬ 
of or any interest therein : 

1 (a) to a person who would have succeeded to such 
estate, portion or interest under the provisions of this 
Act applicable to such estate, had the person so be¬ 
queathing died intestate as to his estate at the time 
when the bequest took efiect. 

(b) to his daughter, 

(c) to a son of his daughter, or 

(d) to a younger son. 

except by a will duly executed and attested; 

2, to a person who might in the absence of other heirs 
have succeeded to such estate, portion or interest under 
the provisions of this Act applicable to such estate, had 
the person so bequeathing died intestate as to his estate 
at the time when the bequest took effect, 

Except by a will duly executed and attested not less 
than three months before the death of the testator and 
presented for registration within one month from the 
date of its execution and registered; . , . 

3. to any person other than a person mentioned in 

clauses (1) and (2), , . j , t 

except by a will duly executed and attested not less 
than three months before tbe death of the testator and 
registered according to the law for tbe time being in 
force relating to the registration of assurances but pre¬ 
sented for such registration within one month from the 
date of its execution.” 

It is DOW agreed that Achal Singh is a male 
agnate of Sabdeo Singh but it is contended that 
tbe advantage of 8.13A (2) accrues only to the 
nearest male agnate and not to all male agnates 
so that a will to a remoter male agnate comes 
under 8.13A (3). 

[39] According to tbe words of S.18A (2) there 
is no difficulty in holding that the will in favoutj 
of Achal Singh comes within its purview. All 
that that section provides is that the person 
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must be one '^ho might, in the absence of other 
tors, hove succeeded." It does not provide that 
be must be a p-rson coming within any parti¬ 
cular ol.aiise oi S. 22. There can be no doubt 
'“at Achal Singli would in the absence of neater 

beii'd liavu succceflecl to tbo testator. 

[40 j ‘1 1 k! of the fl-ovcls m the iibsence of 

nearer bi iis" indicates that we are to deter- 
mine the lo-silility of succgssiod of Achal Sin«h 
to the U'siatof ill the absence of any i-er^oa 
stui.linU b^'^een him ami the testator m the 
line of heirship, bucli au event woubl presuppose 
the absence of male agnates nearer m degree than 
him to the testator and in that event he would 
be the nearest male agnate and entitled to sue- 
,ceed as such As Mr. Daniels remarked m his 
judgment in the case of baghunath K aei \. 
^cJuil Si'^ujh (Ex. A.>3) 1 

•Wi.al ihe Suborlinato Judge means by 

talking abent a ro-^biliiy upon a_possibility ^ 
pretend to say. The simple qiicstiou for decision is 
whether the woids ‘in the absence of be [S 

include the absence of ucavev beirs under Cl. (10) 
of S 22, or uiv confined to the abseme 

who would Uik under the preceding clauses. Nor can 
1 follow him in drawing any conctuvoo from the ab 
gence of the words and his male lineal ^®s®endants n 
Cl llOl of S. 22. He is willing to allow that a will m 
favour of any descendant of a brother however remote 
13 g verned by suh-s. (2) of S. 13 A because 
lineal descendants of the brother are mentioned n 
S. 22 (5 , but would exclude a will 
Mcond neire.st aguale because tbe words male l.neal 
descendantB’ do not occur iu S. 22 (10), But on aoy 
construction of S. 13A. these words are 
When the Legislature is dealing with a single line of 
succession such ns that of a brother of a son they are 
appropriate but they are quite out of place m deabng 
with an agnate. U a<rauc.x as the nearest agnate s to 
be found acording to the rule of I neal primogeniture, 
as snon as the lather dies the son becomes the nearest 
agnate in l.i^ place. As scon ns that bne is 

exhausted the senior representative of the next senior 
Sanch bee ..nc- the neaLl agnate. In act as soon as 
the peaie t agnate d'cs tb.> next nearest 
cally into h s p ace. A person who would be a remote 
agnat,- in pie>eiice of another i.gnalic heir becomes at 
once tbe nearest agnate in his absence. 

[ 4 lJ Furtlicr. it must be remembered that 
S. 13 a caauot be read by itself but mmst be con- 
Isidered along with S3.14 and 15. By s. 14, if the 
.bequest is to a perdou mentiooed m els. (l) and 2 ) 
of s 13 A, tlie estate continues to be governed by 
the Act while if the bequest is to a poisou not 
covered by these clauses the estate ceases to be 
governed hy tbe Act. If Mr. Hyder H.^m s 
Lumeui were accepted, an estate bequeathed to 
a male agnate in the presence of ^ nearer male 
agnate wuuld cease to be governed by the Ac 
while a liequest to a cognate, if lie were the nearest 
amongstcoguales, would keep the estate withm the 
Act alLhougii he is a remoter heir tiian the remo- 
test male agnate. This is not construction which 
commends itself to us. Tbe plain mtention of 
S3.13A, 14 and 16 ifl that so long as the estate 
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remains in the taluqdar’s family, no matter how 
remotely connected the legatee might be, it will 
continue to be governed by the Act while if it ifl 
bequeathed to a stranger, a person between whom 
and the testator there is no heritable blood it 
will cease to be governed by the Act. 

[ 42 ] Mr. Dalai raised various objections to tbe 
contention which we adopt and out of deference 
to bis opinion we think it proper to considet 
those objections one by one. He was of the 
opinion that cl. ( 2 ) ‘'includes every kmd o! 
heir mentioned in the amended s. 22 and none 
else.” From this he proceeds to hold that, sinw 
cl 10 of s 22 provides only for the nearert 
male agnate and as the plaintiff wee not mi 
male agnate at the time of the ta^ar a toft 
when the bequest took effect he does not ^ 
under that clause. This reasoning entirely 
ignores the force of the words "in the “■b*™ “f 
other heirs" used in Cl. W of S. 13 A^ In to 
absence of such heirs including nearer nude 

:gnates-ichal Singh would ^ 

agnate and he would have succeeded under S,I1J 

It was also urged that to words "unto 
the provisions of the Act ‘"JT 

dant if the interpretation wto>> we bav ad ^ 

ted is accepted. This is not so. 

recognised a privilege m .ugptoviaioiia 

who would have succeeded under the p ^ 

of this Act or under the dew 

words now used were mtended pp,. 

that If a person were not an i 

visions of this Act. even ^ entiUed to 

be s. 22 (11) or 3. 23. be ^uM ^ 
the benefit of s. 13 A d. (2) estate under 

have succeeded to an aDolicable w him 

the law that would have been apphcam 

had the Act not been passed. gj^^gh 

[ 44 ] We accordingly “ “ of 9 . 13 A 

was a person who was covered by l-' 
of Act. I of 1869 and that a wUl m 
could he validly '^Siotered by ^ 3 ,. „ 

District Kegistrar under tb p of 

and 43. Registration Act. Th . L ^rfingly 
attack on the will also fads. « „ 

uphold the wiU, in favour of Acb 

genuine, valid and and 

[ 45 ] The result m ^bat th® ] upheld ftU^ 

cree of the learned Civil Judg ^ appe*J 
the apjeal is dismi^d The apP«|J 

was preferred m 

having been dismissed the ap^^ pa,d to 

tbe court-fee which -ted to sue 

him if he had not been remit 


pauper. 

S.C. 
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Kaniz Abid — Appellant y . Ck Bazi-nd- 
din — Respondent. 

Ex. Deorco Appeal Nos. 9 and 10 of 1943, Decided on 
13-12-1946, from order of Addl.Civil Judge, Barabauki, 
D/-1-9-1941. 

Limitation Act (1908), Arts. 166 and 181 — Ap¬ 
plicability — U. P. Temporary Postponement of 
Execution of Decrees Act 110 (X] oi 1917), S. 3 — 
Facts entitling judgment-debtor to stay of execu- 
tion not made out — Sale held in execution if 
void or voidable — Application to set aside sale — 
Limitation. 

Where no execution sale is impeached as bcinit void, 
the application questioning the side will bo governed 
by Art IBl and not Art. ICG. 

Where an execution sale is questioned ns boing in 
contravention of S. 3. U P- Temp Tury Postponement 
of Execution of Decrees Act, (1937), a dist nction must 
be drawn between a case wlicre there is total absence of 
juri-d^ctioD and a case where the executing Court 
works out the decree under an impress'on that tbo 
legislative injunction to keep the proceedings stayed did 
not apply. In the former case the sale is void and can 
be ignored. In the latter case it is voidable and can bo 
set aside if irregularity is established: 11 A. I. K. 1924 
Mad. 137, M. on. (P^^ra 4] 

An executing Court will have jurisdiction to pnicred 
with the execution unless and until facts (-ntitling the 
judgment debt it to the henedt of S. 3, U P. Tempo¬ 
rary Postponement of Execution of Decrees Act 1937, 
are made out. Where ibe judgment-debior in spite of 
notice of the execution fads to adduce proof of such 
facts, the executing Court will have juried ct on to sell 
the property. If such a sale is attacked as being m con- 
travniioQ of S 3 U. P, Act. the sale will not be void 
but only voidable and an application to set it aside 

would bo gjverned by Art. 163 and not by Art. 181. 

[Para 4] 

Annotation: (‘42-Com.} Lim. Act, Art. 1G6, N. 2, 
Pt3. 6 to 12. 

Case reftTred ".— « 

1. ('241 47 Mud. 525 : 11 AIR 1924 Mad 137 : 77 I C 
631, Paramiisiva Thevar v. Pbulukaruppa Tlie>ar. 

Akhlaaue i/uium and Kalbe Munaja — 

for Appclhnt. 

Farooq Husain — for Respondent. 

Judgment_Execution Decree Appeals No.4. 

9 and 10 of iy42. Ln these execution of decree 
appeals two principal [loints are ra sed for de- 
teriAination-. ll) Wlictbor ihojudgiueut-deblor's 
applications which purjiortcd U) bo under Ss. 47 
and 161, Civil P. C , and whicli gave rise to the 
proceedings culminating in wliai miy be called 
decrees under apjxiai could lie enierlained as 
valid objeciioiis to the execution of tiie two 
simple money decrees which ba<f already Ifcen 
satishoij. (2) If 80 were the aforesaid applica¬ 
tions barrofl by time ? 

[21 1 he facts are lliese In execution of two 
simple money decrees of 1932 the npi^llani Rani 
Kaniz Abid purciiabed certain zamiudari shares 
of her judgment debtor Zahir-ud-din in iut9. 
The soles were held under sch. 8 of the Co<le 


and were confirmed by the learned Munsif, 
Barabanki, in whose Court the execution pro¬ 
ceedings were initiated. Possession was delivered 
in due course and the decrees were satislied and 
the execution cases consiguecl to records. At the 
time when tbo proceedings in the Court of tho 
sale officer were going on tbo Temporary Post- 
jionement of Execution of Decrees Act (lO of 
1937 ) was in force by virtue of sulisoiiuont legis- 
lotion extending it-s oj-Oration. Section 3 of the 
enactment prescribed inter aha tliat all pro¬ 
ceedings in execution of money decrees passed 
previously by civil Courts against agriculturists 
should bo stayed during tlio currency of the Act 
if the ludgnient-deblor’s laud revenue or rent 
(lid not exceed us 250. On 2i)th June 193S the 
decree-holder’s general agent acconlingly stated 
before the sale officer that from imiuiry ho was 
satisfied that Zabir-ud-diu’s land revenue ex¬ 
ceeded R9. 250 but as be did not know tlie exact 
figure the judgment-debtor might be summoned 
and inquiries might be made from him. Notice 
was, therefore, issued to Zahir-ud-din for I6th 
July 1938. Ho was served personnlly and the 
notice was signed for him by his son Haziuddin. 
The judgmeut.debtor, however, did not appear 
before the Court of the Sale Officer on ;6t!i July 

1938 . He died soon afterwards, and bis sons 
Raziuddin. Rafiuddia an.i Fasibuddin were sub- 
stitutod in place of their father on 17th Decern- 
her 1938 . On that date a rubkar giving ihfima- 
tioD of substitution was sent to tho Sale Officer. 
Thereafter Fasihuddin and one of his brothers, 
namely Raliuddin who also apiwnded his signa¬ 
ture on the petitiOD applied for stay of execution 
on the ground that the judgment debtor's land 
rovenut- was less than Rs. 250, and that ho was 
entitled to the benefits of S. 3 of Act lo of 1937. 
Tiiis claim was not i;er3;3te(l in and the applica¬ 
tions wore dUmissed for default on 28 tli 'pril 

1939. The property was sold and purchased by 
Rani Kaniz Abid on 20 ib June i93j. About a 
month later the sale was confirmed. The case 
waa consigned to records and ix)3scs3ion of tho 
proi>eriy was delivered to the dccree-holdcr on 
6th November 1939. About three monilis after 
tliat date Raziuddin preferred two npplicalions 
in the Court of the Mmisif, Barabanki alleging 
tliut the salts were void as they were in contra¬ 
vention of 3, Tem|iorary Postiionemcnt of 
Execution of Decrees Act He claimed that the 
land revenue paid by liim and Ins brntlierg ilid 
not exteei the Sjecitiwl amount and the pioceed- 
lugs in the two oxecutiouS, ther- fon-, ought to 
have r- mained stayed. Tlio claim wius cmtested 
and be faded lo obtain the decbiranou from 
Munsif a Court. In ajjpeal. however, he succeed¬ 
ed. The Courts below differed on the two points 
stated above as also on the question regarding 
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tbe amount or the applicant’s land revenue. 

Kani Kaniz M bas appealed._ 

[;)] On tbe first principal point of controversy 

ronsiclerable amount of case law bas^ been cited 
before us in respect of tbe parties respective 
view points, but we are of opinion that it is un¬ 
necessary to consider it in tbe facts and circum¬ 
stances of the case. IVe will assume for tbe sake 
of argument that tbe jiidgment-debtor s applica- 
tions. which in substance prayed for setting aside 
the sales, were permissible as objections under 
S. 47 or S. 151 of the Code as held by the Court 
of first appeal and we will proceed to consider 
the second principal point stated above, namely* 
T\-b6thor the limitation bar operated tO put 

Raziuddin out of Court. 

[ 4 ] It has been mentioned above that tbe sales 

u-( re made on 20 th June 19:49. Their confirma- 
tion took place on 25th July 1939. An applica¬ 
tion to set aside a sale in execution of decree 
whether by a judgment-debtor or any other per¬ 
son under the Civil Procedure Code must be 
made within 30 days of tbe date of the sale ac¬ 
cording to Art. ICG of Scb. 1, Limitation Act. 
The applications with which we are concerned 
were not filed till 9 th February 1940. Apparently, 
therefore, they are time-barred. The applicant, 
however, alleged in para. 2 of his petitions that 
he came to know of the sales only 25 days pre¬ 
vious to tho date of his objections that he was 
in service abroad and that the decree-holder s 
agent acted fraudulently throughout. These al- 
legations were not pressed before the learned 
l\Iunsif or before the lower appellate Court ap- 
parently because there was no reliable evidence 
to support them. The Court of first instance held 
that Art. 166 applied and the objections were 
barred by time. The Court below on the con- 
trary arrived at the conclusion that the execu¬ 
tion sales were void and the applications were 
governed by three year’s rule under Art. 181. If 
this approach to the question was correct there 
is no doubt that the applications were well 
within limitation. Tbe question whether the sales 
were or were not void depended on the further 
question whether the Court which executed the 
decrees possessed the jurisdiction to sell. Obvi- 
ously the Court would have jurisdiction to pro- 
ceed with execution unless and until facts 
entitling the judgment-debtor to the benefit of 
S. 3 of Act 10 of 1937 were satisfactorily made 
out. In absence of proof which tbe judgment- 
debtor was called upon to adduce after notice 
sorved od the applicant’s father it cannot be said 
that tbe executing Court had no jurisdiction to 
proceed to seU tbe property. The burden to make 
out a case for the application of S. 3 lay on 
Zahiruddin and after his death on his sons. 
There was no obligation on the Court to stay its 
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hands in spite of their failure. Distinction mart 
be drawn between a case where there is total 
absence of jurisdiction and a case where the 
executing Court works out the decree under an 
impression that tbe legislative injunction to keep 
the proceedings stayed did not apply. In the 
former case the sale is void and can be ignored. 
In the latter case it is voidable and can he eet. 
aside if irregularity is established. Tbe import-l 
ance of tbe distinction was pointed out by 
Spencer J. in 47 Mad. 625.^ In the cases before 
us the sales were nob vitiated by any inherent 
lack of jurisdiction because the conditions precs- 
dent to the application of S. 3 of Act 10 of 1937 
were not established. The fact that the evidence 
now adduced by the judgment-debtor has m- 
duced the lower appellate Court to bold m hia 
favour that the land revenue of Zahiruddin was 
less than Bs. 250 does not appear to have much 
materiality for, it may render the Court s action 
irre'^ular and may entitle Razmddm to set aside 
the sales but until they are avoided they must 
stand and cannot be ignored M void. aw, 
clear, therefore, that Raziuddm s apphea" 
9th February 1940. were governed by Ait^ 
As such they were belated and should havebeenl 

acoordiDgly aUow 
aside the orders of the learned 
Judge, Barabanki, and restore thM 

the learned Munsif. The below 

her costs of this Court and oHhe&inrJ^';. 
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Atma Earn and 

— Appellants v. Shyama Kumar Sm 

others—Respondents. ... on 

Exo. of Decree Appeal N®. 6 0 g^rdoi, P/’ 
21-11-1946. against order of Civil Judge, 

2-11-1942, /e\ ^ 'In 

(a) Limitation Act (1908), Art^ 

cordance with law’— Defective Jp , i82 

The expression ‘in ^plication 5““^^ 

should be taken to mean that ^ ^hich ex^ 

defective in some partioolars, Secution oooJd 

lawfuUy be ordered then the executing Co^ 

ance with law’ and the ^/of auj 

did not issue execution on ^JjSons were such « 
Hty. If, on the other h/nd. the omi® 

to make it impossible for ^ application^ 

upon it, it should be held tW euoh « , 53 , 

not 'in accordance with law . 24 aj 

233, FoU. ^ o, p l6-Ongfo»‘ 

(b) Civil P. C. (1908), 0. 2^'^R-^ijjgdwr^ 

decree-holder “Ot m^tes a P^^'^faeiiat 

The fact that 0. 21, R-1® ^ot 

execuhion of the decree ^ stands fro® 

the person in whose name ^ ^ pj . 

ing an action for satisfaction of the aeo ^ 

ing his d6crC6 alivs* 
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Ca« nfurti 
1 . (’as) la Luck 1G2 : 24 A.I.R. 19:17 0\u\\i 23:1 : 167 
I. C. 34, Cbamlika v. Kamla I’rnsad. 

K. U. Ta)ido}i — for Appellants, 
jrartsb Chandra (for No. 3) and Siraj Eiuain 
(for No. 2)—for Kcspoiulents. 

Judgment_ This is an execution of decree 

appeal. The sole point which falls for determina- 
tion is whether the third application for execu¬ 
tion of the decree, dated lith December 1934, was 
barred by time. This question dei)ends upon tho 
view that may bo taken of tho second applica¬ 
tion for execution which was presented by tho 
decree-holder, Kr.Shyaina Kumar Singh on 15th 
December 19:i9, and rejected on 30th September 
1940 . It is conceded that if the consequence of 
making the second application was to keep the 
decree alive as contemplated by Art. 1S2, Limi¬ 
tation Act, the execution cannot be time-barred. 
Tho Court of first instance allowed tho judgment, 
debtors’ objection on the plea of limitation. It 
did not, therefore, decide other matters in con- 
troversy and dismissed tho application as barred. 
The lower appellate Court on the other hand 
held that tho previous execution application of 
15th December 1939, could be availed of by the 
decree-holder for bolding that the present exe¬ 
cution was within limitation. Since the docreo 
the judgment-debtor had died. His represonba- 
tives were the persons against whom the decree 
was sought bo be executed, and they havo come 
up in appeal against the remand order of the 
Cburb below. 

[•2] The learned counsel for the appellants has 
a>'ain pressed tho point which his clients took up 
in tho Courts helow, and ho has urged that the 
order dismissing tho second execution conclu¬ 
sively determined that tho application was in- 
compotent. lie says that the matter is no longer 
res integra. It appears to me that tho question 
which was before the executing Court in 1939 is 
not exactly the question which arises for decision 
now. What is to be determined in the present 
case is whether the second execution application 
was a mere nullity or whether it could operate 
to keep the decree alive for a further ixtriod of 
three years after tho orders thereon were passed. 
Article 182, J iimitation Act. provides a period of 
three years from the date of tho final order 
passed on an application made “in accordance 
with law” to the proper Court for execution or 
to take some step-in-aid of execution of tho de¬ 
cree or order. In order that the extension gran¬ 
ted by this article may be available, it is 
necessary that the previous application must bo 
one for execution or to take a step-in-aid of 
execution : that it must be “in accordance with 
law": that it was made to proper Court and 
that there was a final order on the application. 

1948 0/23 A 21 
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It has been held in numerous cases that oven 
though an application may be defective and was 
rejected on that ground, it could nevorthelegs be 
regarded as an application “in accordance witli 
law," within the meaning of Art. 1S2. In 13 Luck. 
lC-2,‘ a Division Dench of this Court hold that 
the expression “in accordance with law" should 
bo taken to mean that tho application, though 
defective in some iiarticulars, was one iqion 
which execution could lawfully be ordered. If 
on the other hand tho omissions were such as to 
make it impossible for tlio Court to issue cxecu. 
tion upon it, it should bo held that such an 
application was nob “in accordance witii law." 
Section 51, Civil V. (k. provides that 

"Subject to such conditions and limitations may 
he prescribed, the Court may, on the a^iilicadon of the 
decree-holder, order execution of the decree." 

[ 3 ] Section 140 of tho (iode authorises the 
taking of proceedings or tho making of an appli¬ 
cation by or against a person claiming under the 
decree-holder. Ib follows that a decree may be 
executed either by the decree-holder himself or 
by those who claim under him namely his 
assignees. The fact that o. 21, R. JG, Civil P. C., 
makes a provision for execution of the decree by 
the assignees does not debar the person in whose 
name the decree stands from taking an action 
for satisfaction of the decree or for keeping his 
decree alive. Kr. Sbyama Kumar Singh’s appli¬ 
cation of loth December 1039 must, therefore, be 
held to be “in accordance with law." In deter¬ 
mining this point I need not concern myself 
with the reasons which actuated tho executing 
Court in dismissing tho second execution applica¬ 
tion on 30th September 1910. It is true that it took 
the view that decree-holder had divested himself 
of the i)Owcr of the proprietor of the estate and 
was debarred from executing tho decree. It is 
clear, however, that tho disability to which the 
then executing Court referred cannot operate to 
render the application othorwiso than in accor¬ 
dance with law for the purposes of Art. 1S2, 
Limitation Act. I have only to determine whe¬ 
ther the defect which was pointed out in the 
second execution application of 1939 was or was 
not such as to make it impossible for tho Court 
to issue execution upon it. The fact that the! 
executing Court did not issue execution on it is 
scamely of any materiality. I concede that if 
llaja Shyama Kumar Singh sought to resuscitate 
the second execution application or if ho desired 
to execute it again during iho subsistence of tho 
trust, the finding given by the execution Court 
on :iOlh September l9io, might have stood in his 
way. Tlie present application for execution was 
made by tho president of the trust, and thoro is 
no doubt that he could avail himself of Art. 182 
and of the application made by Kr. Shyama 
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Tv-in-n?r SiD^’h in 1939 foi'maintalDiiig it. I hold, 

thcrciore. that the dGcision of the Court belo^ 

sound. This appeal must, tberetore. fail and 

is accordingly dismissed with costs. 

-- <, Appeal (hsmissed, 

A. I. R. (35) 1948 Oudh 178 [G. iV. G5j 

Kidwai J. 

Gaya Prasad Shukla - AppUcani v. Bam 
Abhilakh Paihak - Opposite Party, 

Applioaliou No. 57 ot 1943 Decided on 1^2 
from order of Munsif, South lyzabad, D/- 2 t-S 1043. 

(ai U p. Debt Redemption Act (13 [Xni]of 1940), 

S ^2 ( 9 )-Goods purchased on credit-Bond execu- 

tedfor unpaid price —Transaction IS loan . 

Where goods are purchased on credit, that does not 
amount to a loan nor is the transaction, in substance, a 
loTn^ 24 A. I. R. 1937 Oudh 124. Eel. on. [Para 3] 
But it the purchaser executes a bond for the unpaid 
nrice of the goods the purchaser’s liability for the un¬ 
paid price is converted into his liability to pay the wjn- 
sideration of the bond and the transaction is. therefore, 
hanged into a loan : 32 A I- R. 1945 All 144. Jcf.on; 

2C A. I. R. 1939 All. 398. Re/. fPara 3] 

(b) U P. Debt Redemption Act (13 [XIII] of 1940), 

S 4 (3)- Proviso 3 to S. 4 (3) applies also to cases 
in which execution has been sought prior to com- 
meJIcemcnt of the Act : 30 A. I. B. 1943 Oudh 333; 

31 A I. B. 1944 Oudh 119 and 29 A, I. R. 1942 AU. 

394. M 

I raG^) 1936 0. \v. N. 1158 : 24 A. I- R- 1937 (^dh 
124 : 165 I. C. 469, Nibal Singh v. Gauesb Das Bam 

2°(T9!'i939 a, L. J. 241 : 26 A. I. E. 1939 AU. 398, 

Mahomed Shibli Khan V. Ish Datt. 

3. (’45) 32 A. I. B. 1945 All. 144 :1. D. R. (I94j) All. 
154 • 219 I. C. 446, Padam Singh v. Baj Saran Singh. 

4. (’43) 1943 0. W. N. 133; 30 A.I.R. 1943 Oudh 333 : 
207 I. C. 127, Kaisar Miiza v. Ajodbia Prasad. 

5. (’43) 1943 0. W. N. 150 : 31 A. I. R. 1944 Oudh 
119 : 211 I. C. 207, Shy am Sundar Lai v. Mt. Chan* 

6'!n 2?29 A.I.R. 1942 All. 394 : 203 I. C. 328 j LL^jR. 
(1943) AU. 48 (F. B.), Mahomed Abdul Razsk v. Mt. 

Parvati Devi. 

S. C. Das - for Applicant. 

Af. P. Srivastava — for Opposite Party. 

Order, — The applicant, Gaya Prasad, ob- 
tained a decree against Ram Abhilakh and his 
son for a sum of Rs. 129.9.0 on 29tb September 
1926. The first application for execution of the 
decree was made on 4th September 1938, and 
this was stayed under Act 10 fx] of 1937 but 
later it was dismissed in 1941. In that applica- 
tion, execution was sought by sale of the agricul- 
tural land of the judgment-debtor as weU as the 
trees standing on various plots. On 29th July 
1942 1 the decree-holder again applied for execu¬ 
tion and on 9tb December 1942 he filed a de¬ 
claration under section 4. V. P. Debt Redemp- 
lion Act. The judgment-debtor also applied for 
amendment of the decree. In reply the decree- 
holder pleaded that the decree was not based 
on a loan and oouid not be amended. He fur- 


ther pleaded that in view of the declaration 
which he had made under section 4, U. P. Debt- 
Redemption Act, the amendment coaid not Iw 
allowed. It appears that the file of the origi. 
nal case has been weeded out. The parties there- 
fore led oral evidence to show the nature of the 
transaction which resulted in the decree. The 
judgment-debtor came into the witness-box and 
stated that originally he bad bought some grain 
from the decree-holder and as he could not pay 
the price he had executed a bond for Be. 60. 
Later this bond was renewed for Bs. 100 whito 
consisted of the principal and interest on the 

previous bond. ,, , .. 

[2] The trial Court held that the transaction 

in question was a loan 
proviso 3 to S. 4, sub-s. (s), U. P. Debt 
tion Act, the declaration could not operate so m 

to prevent the amendment of " 

accordingly aUowed the amendment of the ^ 
cree. The decree-holder has come up m teraon 

under S. 25. Provincial SmaU ’ 

and his learned counsel contends that 
action was reaUy one of purohaf® on cr^^ ^ 

the fact that the promissory note was exM 

for the purpose would not bring it 
definition of loan contained m 

that the application for 

made before the enforcement of the 

tion Act. did not come wito the Purview 
proviso 3 to S. 4, sub-8. (3) 

%3] It is settled law that if 

ed on credit that does not amoun 
is the transaction in suhstanM a oa . 
been laid down by a bench ot tm . 

1936 0. W. N. 1158.* 11**3 ^ , ConitOT tb« 

tion placed by the Allahab^ S 
definition of loan contained m the ag 
Relief Act. The question, eiwe- 

he determined in this case is w ^^joiiflaed 
tion of the bond by the relatioB 

the grain makes any difference ^ 

between the parties. u’Ooart has 

ed Judge of the .^^mortgage deed >3 

down the proposition P^ 

executed by a person who p j^e of 

petty and is unable to pay for the 

the purchase the traijeection gvideno®» 
price of the article sold and d for 1^ 

loan. The learned Judge gives 
decision, A bench of the ^ memb®* 

of which the same learned Judge jf # prt- 

has held in A. I. R. of tbe 

missory note is executed m ^Qj^iggoty 

amount due under'a Agrio^*®^, 

evidences a loan as de^ed in o applicant 
ReHef Act. The learned case on 

sought to distinguish this last mentioi^ 
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the ground that in that case the promissory note 
clearly mentioned the fact that the money bad 
been received by way of a loan in exchange for 
the decree. In the case of every promissory note 
the person who executes it undertakes to repay 
a certain sum of money for consideration recei. 
ved. The exact words used cannot affect that 
relation which is established between him and 
the i)erson in whose favour the promissory note 
is executed. The rights of the parties in respect 
of the unpaid purchase money of articles sold 
are quite different from the rights of the parties 
in a case where there has been a contract by 
which the liability has been converted into one 
evidenced by a bond or a promissory note. In the 
former case the person suing for recovery of the 
price must prove the sale and the rate at which 
the goods were sold. Moreover, he does not in 
every case get interest while in the case of a 
promissory note or bond it is presumed, unless 
the contrary is shown that consideration passed 
and the person in whose favour the document is 
executed is entitled to the interest specified in 
the document. In fact the parties agreed to ter- 
minate their old contract and replace it by a 
contract of loan. The execution of the bond is 
evidence of the intention of the parties to place 
themselves upon a new footing entirely. The 
result therefore of the execution of the bond was 
to convert the liability of the judgment-debtor 
for the unpaid price of the wheat supplied to 
him into his liability to pay the consideration of 
the bond. The transaction was therefore thus 
changed into a loan in the same way as a Iran- 
sanction of loan may by the execution of sale- 
Ito satisfy the loan, be changed into a sale. 

[ 4 ] On the second question as to whether the 
declaration of the decree-holder is operative or 
not it has been held by this Court that provisos 
to S. 4, sub-s. (8), Debt Redemption Act, applies 
also to'cases in which execution has been sought 
prior to the enforcement of that Act: vide 1943 
0 . W. N. 133* and 1943 0. W. N. 150.® The same 
view has been taken by the Allahabad High 
Court in A. L B. 1942 ALL. 394.® The lower Court 
therefore, acted rightly in amending the decree. 

[6] This application is accordingly dismissed 

with costs. . , 

j^g AppUcalxon ciiswissea. 

A. 1. R. (38) 1948 Oudh 179 [C. xV. G6.] 

W ALFORD AND KiDWAl JJ. 

Wazir^Accused—Appellant v. Emperor. 

Criminal Appeal No. 116 of 1917. Decidea on 
8-10-1947, from order of Sessions Judge, Qonda, D/- 
26-8.1947. 

Penal Code (I860), S. 84-Essentlals-Mere .ab¬ 
normality not enough-proof of Insanity-Person 
since death of bis wife showing abnormal state of 


mind and believed to be insane by his father and 
others in his village—Person killing his sons 
without any motive—Person held suffered from 
complete unsoundness oi mind and acquitted of 
murder. 

Mere abuoriuality of the iniud is not au excuse for 
the commission of critno?. To establish a defence on 
the ground of insanity, it must be clearly proved that 
at the time of committing the act, the accused person 
was labouring under such a defect oi reunion from 
(lisoaso of tho mind as not to know tlie nature and 
quality of the act ho was doing nr if ho did know it 
that he did not know that ho was doing what was 
wrong. Proof as to the state of mind with reference to 
cogoiUve faculties of a i)6rson said to bo of uusound 
mind at the time of committing a crime is always an 
eslremoly difficult problem particularly in cases where 
apersonhas not exhibited any signs oi violent insanity 
before the crime though he has shown some abnorma¬ 
lity of the mind. Oi necessity the Court must arrive at 
conclusion from surrounding circumstances such as the 
personal history of the accused, absence of motive par¬ 
ticularly in multiple murders, want of preparedness or 
prearrangemeut and dnally tlie connection or relation¬ 
ship of tho murderer with victim. [Para 9] 

A person, since the death of liis wife and a child was 
in an abnormal state of mind and was believed to 
be insane by his father and others in the village and 
an attempt had been made to 'charm away his insanity’. 
There was no evidence againslhim of bis cruelty or in* 
difference towards his family. One day after his two 
sons about eight or ten years old h.ad gono to bed, the 
person completely severed tho heads of these two sons 
from the trunk and killed them without any motive. 

Held that such a conduct could only be explained 
upon the hypothesis that he had gone completely mad 
and was not conscious of the terrible crime that be was 
committing. The frightful act was in itsolf to a very 
great extent substantial evidence of the fact that the 
person’s cognitive faculties had been completely affec¬ 
ted by reason of uusounJoess of mind. He wastberefore 
not guilty of murder. [Para 10) 

QovernmeiU Advocate—loi the Crown. 

Jadgment.—This is a jail appeal submitted on 
behalf of Wazir who has ^en convicted under 8. 
: 302 , Penal Code, for the murder of his two small 
sons Rojat and Raza Mohammad Khan alias 
Rajai and sentenced to transportation for life by 
the Sessions Judge of Gonda. 

[ 2 ] The facts alleged by the prosecution are 
that sometime during the night between 12th 
and 13th October 194G, the appellant murdered 
his two sOQf'« y severing their heads with a gan. 
dasa. The murder was discovered the following 
morning by Sulaiman. It is said that Sulaiman 
who lived next door called out to his son, the 
appellant, about having the bullocks ready for 
ploughing. On not receiving a reply, he went to 
the bouse and on entering it found one of the 
boys lying on a cot with his head completely 
severed from the trunk while the other with bis 
bead also severed was lying on the floor. He 
then raised an alarm and ultimately went and 
lodged a report (Ex. 1 ) on l3tb October 1946. at 
6 A. M. at police station Colonelganj. The appel¬ 
lant was arrested by police constable Sbeonandan 
Singh who was on his way from the police station 
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to tlie in which the niaiOci- had boon com¬ 

mitted. Itappcarsthattiieapiiollanthimself was 

yoiiig to tho i;olice station. He was arrested and 
taken to the jiolice station. Later, npou inquiry 
it is alleged, the appellant produced from under a 
heal of iiatiii a gaudasa which he handed over 
to the station oOicer. 

Daj The appellant was ultimately sent up be¬ 
fore a ^lagistralo who recorded a statement 
'r:x. T). Hofore the Magistrate he stated that his 
wife died of cholera in Chait since when his 
mind was not under bis control. On the night of 
the occurrence, he and his children wore asleep. 
He did not know what had come over him but 
during tho night he cut- up his two children. The 
children were about ten or twelve years of age. 
J'or the last six months he had been running 
nl)Out bither and thither since the death of bis 
wife. 

til In addition to the confession recorded, 
II witnesses were examined on behalf of the pro¬ 
secution. Their statements are more or less of a 
formal character. There is absolutely no direct 
evidence to prove that the appellant had in fact 
committed the murder, llis guilt is sought to be 
proved by circumstantial evidence and confes¬ 
sion, Ex. 7. The only circumstantial evidence is 
the recovery of blood-stained clothes which the 
appellant was wearing at tho time of his arrest 
on his way to the police station and tho alleged 
recovery of gandasa at his indication by the sta¬ 
tion ollicer said to be blood-stained. 

[ 5 ] From tho evidence of Sulaiman, r. W. 1 
the father of the appellant, it appeal's that tho 
appellant had four sons and three daughters. In 
Chait previous to the murder, the appellant’s 
wife and one of his sons died of cholera. Since 
then the appellant’s mind appears to have been 
unhinged. Of the remaining six children the 
eldest daughter is married and lives in her bus- 
band’s house. The remaining two daughters live 
with Sulaiman liimsolf and two boys, namely, 
Subrati and one 01 tho murdered boys, namely, 
ilaza Molinmmad, normally lived with their 
uncle in village Kusebri ka Monja. Only one 
boy, namely, Kojat lived with his father, tho ap. 
Iiellant. It seems that Eaza Mohammad had 
come only tho day before the murder to see his 
father. It farther appears that Sulaiman had 
taken the appellant to places for, in the words 
of the witness, himself, "charming away his in¬ 
sanity." He stated that when these fits of in¬ 
sanity came over the appellant he would not eat 
or do any thing but sit silently for long periods. 

[C] The appellant was kept under observation 
in jail by the Civil Surgeon of Gonda who ex¬ 
pressed the opinion that it was possible that on 
the day of the occurrence the appellant was in- 
capable of knowing the nature of his acts. In 


cross-examination by the Government Pleader, 
the Civil Surgeon stated that during the time 
lie was under observation, the appellant did not 
exhibit any sign of insanity but his mental con¬ 
dition was below normal and it was highly pro- 
bable that he may have had a fit on the day of 
the occurrence as to have rendered him incap. 
able of knowing the nature of his act. 

[ 7 ] P. W. 6 Kali Prasad Singh inter alia 
stated that the appellant sometimes became in- 
sane for which he was given treatment without 
any effect. 

[8] The learned Sessions Judge came to the 
conclusion that the guilt of the appellant had 
been established and though some evidence of 
the unsoundness of mind had been given there 
was no evidence on the record to establish that 
at the time of the commission of the offence, the 
appellant was of such unsound mind as not to 
know the nature of the act he was doing or that 
he was doing wrong. He, however, inflicted the 
lesser of the two punishments provided under 
the law, holding that “in the circumstances of U 10 
case and specially because there was no motive 
for the murders," the ends of justice would 
met by a sentence of transportation for hfe. 

[9] We have given this case out very 
consideration and we do not feel satisd^ wi 
the view taken by the learned SessioM J# 

to the culpability of the 
the state of mind with reference to 

faculties of a person said to be of - 

at the time of committing a crime is aW ; 
extremely difficult problem particular y j 
where a person has not exhibited any » 1 

violent insanity before the crime tbo«g 
shown some abnormality of ‘--4 1163 

law stands, mere abnormality of th ^ 
never been accepted as an excuse crim J 
mission of crimes. The law , .--onnd 

responsibility of a person said to be 
mind was laid down in England m 

brated Mcnaughton case over a centwy ^ 

fourteen English Judges on ^ugAithas 
them by the House of Lor^, sin , , ^ in 

not only been the law m ® ^ Judges 

India. The answers given by the 1^« ^ 

to the House of Lords ^oud of 

that to establish a defence on . 

insanity, it must be accused, 

time of committing the act the pe 
was labouring imder such a defec 
disease of the mind as not to know jidj 
and quality of the act he was domg 
know it that he did not know 0 i]ihodifld 

w'bat was wrong. This legal tes has 

in S. 84, Penal Code. 

elapsed during which the n^gnlaiddoffii 

has made great advances the law 
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has remained unmodilied. Problems frequently 
arise as to what evidence can be considered to be 
sufficient to establish that at the time of the doing 
of an act by a person pleading insanity bo did 
not know the naturo and quality of the act ho 
was doing or that what he was doing was not 
wrong. To our mind, it is absolutely impossible 
to give positive evidence as to the state of mind 
of any' i^erson about whom there is some history 
'of abnormality of his mental condition. Of neces. 
sity, the Court must arrive at conclusion from 
surrounding circumstances such as the personal 

history of the accused, absence of motive particu. 
lavly in multiple murders, want of preparedness 
'or prearrangement and dually the connection 
lor relationship of the murdei’er with the victim. 
Complete idiots, imbeciles and persons who are 
deprived of all understanding and memory can 
easily bo shown as not responsible for the crimi* 
nal offences and their cases do not present any 
difficulty in law Courts. The difficulty, however, 
arises in those cases where a person labours 
under a partial delusion or becomes a victim of 
sudden fits of insanity. A person for some un- 
discoverable reason may temporarily be afflict- 
ed with such a fit of insanity as to urge him to 
commit an atrocious act as the present without 
knowing the nature of the act ho was committ- 
ing or that what he was doing was wrong and 
yet ordinarily nothing can be specifically point- 
ed to as showing unsoundness of mind. In such 
a case of necessity, one is forced to consider whe¬ 
ther the act of a person who commits the murder 
of his own children without any motive can be 
explained upon any other hypothesis except an 
act of an insane person or at least of a person 
who had been temporarily afflicted with a fit of 
insanity which drove him to commit an act of 
such a terrible nature. 

[lo] In the present case the undisputed evi¬ 
dence on the record is that ever since the shock 
o! his wife and child’s death the appellant had 
shown some abnormality of conduct. He was 
believed to be insane by his father and others 
in the village and an attempt had been made to 
“ charm away bis insanity. " There was no 
burden upon him in regard to taking care of his 
children because except for the youngest who 
i-emainod with his father, all others had been 
living either with their gi'andparents or their 
uncle. One of the victims of this murder had 
come only a day before on a visit to bis father. 
The appellant and his two children in the even- 
ing after taking their meal, had gone to bed in 
the normal manner. In these circumstances, the 
question which is pertinent to the problem before 
us is, why should the appellant against whom 
there is no evidence of cruelly or indifference to 
bis family a man who had felt great grief on the 


loss of bis wife and child have gob up in the 
night and murdered his two young children who 
according to the medical ovidonco are said to be 
about eight and ten years of age by severing 
their heads completely from the trunk. Such con¬ 
duct in a man like the appellant can only bo 
explained upon the hypothesis that be bad gone 
completely mad and was not conscious of the 
terrible crime that he was committing, To our 
mind, the frightful act was in itself to a very 
great extent substantial evidence of the fact that 
the appellant’s cognitive faculties had been com¬ 
pletely affected by reason of unsoundness of 
mind. Added to this, the evidence of bis pcculia- 
rity of conduct since the death of his wife and 
child and the opinion expressed by the Civil 
Surgeon as to the possibility of the appellant 
being of such unsound mind at the time of com¬ 
mitting the terrible murders of bis two young 
children leaves little doubt as to the complete 
unsoundness of mind of the appellant at the 
time of committing the murders. Wo are, 
therefore, of opinion that this appeal must bo 
allowed and the conviction and sentence set 
aside. Wc order accordingly. 

[Ill The next question to bo considered is, 
what appropriate orders should be passed as to 
the appellant’s future. Wo are satisfied on the 
evidence that the appellant bad committed a 
terrible crime of which ho was convicted, in a fib 
of insanity. He has, however, nob since then 
exhibited any violent symptoms of unsoundness 
of mind. We are, however, required under S. 471, 
Criminal P. C. to direct his detention in safe 
custody and report the action taken to the Local 
Government. Wo are of opinion that in the pre- 
sent case, the appellant should be sent to a mental 
hospital to be kept under observation and if neces- 
sary treated for any symptoms of abnormality 
of mind and if it is found that lie has regained 
normal mental balance, he may be released on 
such terms as the authorities then may think fit. 
Let a report of this be made to the Local Govorn- 
ment. 

j, g. Appeal allowed. 

A. I. R. (35) 1948 Oudh 181 [G. N. 67.] 

Walford J. 

The Municipal Board, Bahraich — Appli- 
cant v. Ram Lal-^Accused—Opposite Party. 

Criminal Bevn. No. 32 of 1947, Decided on 3rd Octo¬ 
ber 1947, from order of Addl. Sessions Judge, Bahraicb, 
D/- 5th February 1947. 

U. P. Municipalities Act (2 [11] of 1916), S. 153— 
Bye-laws under — Bye-laws 2 and 7 of Bahraich 
Municipality—Rules for assessment and collection 
of terminal toll fn Bahraich Municipality, R. 2- 
Person or cart entering into Municipal limits but 
not passing toll-bar—Toll cannot be charged. 
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Rulo 2 of llio viilfei fa- is^essment and cnlleci:ou of 
tciniiiial loll ill ilie Habruicb Mmiioipabty caunot be 
fonsU-ucd to niciui that lolU become pyablo Ibe 
moment a cart or person eniers the mnmcipal limits 
irre-nectivf* of whether a toll-bat is p.i^ecd or not. ine 
rulo 'hould be constiucd to mean that entry into 
=ucli area of the nuinlcip.iUy as was not covered by the 
toll barrier is to bo free from the payment of toll and it 
is only when a loll bainer >8 ci---issed that the toll be¬ 
comes payable. 

K. P. jl/tsjfi — for Anplicant. 

■Viraj lluiain — lor Opposite I'arty. 

Order. — This is an application in revision 
against an order of acquittal. The applicant is a 
cartman and was prosecuted for non-payment of 
toll while carrying certain goods from the Sheo 
Rice Mills in Bahraich to the railway station. 
He was convicted under byc-laws 2 and 7 mado 
under S. 153, Mujiicipalities Act and was sen¬ 
tenced to pay a line of Rs. 10 or in default to 
undergo simple imprisonment for two weeks by 
a Bench of Second Class Magistrates. The ap¬ 
plicant preferred an appeal to the District ilagis- 
trate wlio sot aside the conviction and sentence 
and acquitted the applicant. The Municipal 
Board of Bahraich, who are the complainants, 
moved the Additional Sessions Judge in revision 
against the order of acquittal but be refused to 
interfere, The Municipal Board has now come 
to this Court in revision against the order of 
acquittal. 

[2] The facts which influenced the learned 
District Magistrate in acquitting the accused are 
that the question with regard to payment of 
terminal tax or toll On goods going to or com- 
ing from the Sheo Rice Mills had been agitated 
as far back as the year 1920. It was claimed by 
the Sheo Rice Mills that their mill lay outside 
Mimiciiial limits and that though some portion 
of the road which was used by them for carting 
their goods to and from the station lay within 
Municipal limits, it was partly a private !road 
and partly a District Board road and therefore 
the Municipality was not justified in charging 
them either toll or terminal tax. By G. 0, no. 
863/xr.D..D./i00 dated 3rd June 1920, the Local 
Government agreed with the recommendation 
of the Commissioner of the Division that no 
terminal tax, etc., on goods to and from the 
Shoo Rice Jlills should be levied by the Munici¬ 
pal Board, Bahraich. It also appears that the 
Municipal Board unsuccessfully attempted to 
enlarge the limits of Bahraich Mimioipality in 
order to bring the Sheo Rice Mills within its 
ambit. Although goods have been carried to and 
from the railway station never before has there 
been any question of exacting toll upon carts 
passing along the road leading to the Mills, 

[3] The learned counsel for the applicant has 
strenuously contended that the Courts below 
have completely confused the two different 


forms of tax that could be levied by the Muni, 
cipal Board. One is a terminal tax which ia 
exacted on goods imported into Municipal limits 
and the other is a terminal toll levied upon 
vehicles, other conveyances, animals and laden 
coolies entering Municipal limits. It is urged 
that what the Government exempted was the 
terminal tax and not the toll which is normally 
levied at the toll harriers. Assuming that the 
learned counsel is correct that there was some 
confusion in the minds of the Courts below as 
to whether terminal tax was exempted by Gov- 
eminent as well as toll, or whether terminal tax 
alone w'as exempted and further assuming that 
terminal tax alone was exempted, the' question 


which requires determination is whether having 
regard to the rules, any liability has been in¬ 
curred by the opposite party for not having paid 
the toll tax. From a plan given to me by the 
learned counsel for the applicant, which he says 
was made by the Municipal Board, it appears that 
there are two parallel roads, one from the rail¬ 
way station and the other from the goods-shed, 
both running soutbw’ards and joining the main 
road which runs east and west and ultimaWy 
leads into the City and Civil Lines. 
junctions are formed by the three roads. The to 
barrier is shown on the main road between t e 
two junctions and the traffic on either o e 
road coming from the station or the goods 
and going into the City or Civil Lines is 

trolled by the one toll bar. , , . 

[ 4 ] The road coming from the goods s 
dotted with red meant to show the rouw cm 
take from the railway premises to the 

vice versa. It is admitted that „ 

to or coming from the mills do not wm 
where near the main road or the toll 
way along the road from the goods shed ano^ 
road joins it and goes in a north-easterly^w^ 
tion and after crossing the railway Un • 
the mill, which has already been stated, 
side the Municipal boundaries. 

[5] The learned counsel 

relying on rules 2 and 3 of in 

assessment and collection of ^ g]. 

Bahraich Municipality has contended 
though a person or cart may ®nter 

pal limits, no toll is ®the Muni* 

the barrier situated in that portion ^ hy 
cipal area which is intended to be 

the barrier and which no load^ a runs ss 
enter without paying the toll. B 

follows: . .. of 

“No person shah bring withm ‘he pock 

Municipality any head load f wch 
animal or bahngi on or m respect ^ ^ gooh 

toll is leviable until the toll due ^ “.ffrotn 
person and at such barrier as the Boa 
to time appoint.’* 
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[g 1 Tho learned counsel for the applicant, 
ihowever, contends that upon a strict interpceta- 
Ition oi R. 2 tolls become payable the niomont a 
cart enters even the remotest part oi Municipal 
’limits and it would not make any difference whe- 
'ther a toll bar is passed or not and bo invites 
ime to construe the rule with absolute strictness. 

If the rule is construed in the manner I am 
invited to do by the learned counsel, startling 
absurdities would inevitably result, for priraa 
{aeie tho language of the rule is capable ot the 
construction that no cart or person of the class 
mentioned in the rule can enter wirtmi Munici- 
pal limits before the toll is paid. It, therefore, 
follows that a person in charge of a cart or 
carrying a load must stop outside the ilunici. 
pal boundary or deposit the load there and walk 
to the toll bar which may be a considerable dis- 
tance away, to pay tho toU and then return to 
Ihis cart or load. If this construction is accep- 
Ited. it would obviously result m harassment anci 
i inconvenience to tho public at large and it is 
Idifficulb to conceive that the Municipal Boaid 
intended the rule to operate in that manner, io 
me it is clear that by placing the barrier at some 
distance from tho actual limits of the Mumcipa. 
llity it was intended that entry into such area as 
Iwas not covered by tho barrier was to be free 
from the payment of toll and it was only when 
■a toll barrier was crossed, that the toll became 
payable. Had it been otherwise, the toll barrier 
would have been erected at tho actual boundary 
of the Municipality and not where 
I understand is about half a mile from the goods 

qhed and the railway station. , ^ ^ 

[ 7 ] Moreover, it is obvious that the toll tax or 

terminal tax is intended to be levied only if per¬ 
sons of the class mentioned m the rule entered 
Municipal limits for tho purpose of transacting 
business there. People in transit who of neces- 
gity have to traverse some parts of toe area 
within the Municipal limits were never intended 
to bo taxed. I am fortiBed in this opinion by he 
attitude of the Government m the matter of the 
unsuccessful attempt made by the Bahraich 
Municipal Board to impose terminal tax upon 
the goods intended for the Sheo Rice Mills- 

[31 I am satisfied that the opposite party has 
been rightly acquitted. There is no substance m 
this application and it is accordingly dismissed. 

P Application dismissed. 
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Kidwai J. 

, Jagnarain - Accusd - Applicant v. 
Bev. NJ.54 «' 

Jrom order of Seas. Judge, Rae Bateh. Df -4-. 194 . 


Defence of India Rules (1939). R. 81 P- 

Controlled Cotton Clmh^fYarn Dealer s L.cens- 
intr Order — License under, m Form C — 
rra^rh District Controlled Cotton Cloth Distribution 
Order 1946 -Order not published m newspaper as 
stated therein — Accused having information of 
Order and acting under it-He is liable to prosecu¬ 
tion for breach of Order - License m Form L 
held not superseded by latter Order-Accused held 

liable (or failure to comply 

license - Defence of India Rules (1939), ^ 

amended in 1945). I 

1 R 19U Nag. 40 : I- ti. R. (1944) Nag. 
iso?-ai i:C.29 : 45 Ctrl. J, 250, Bbal:oor Hasan 

2 ilB. 1915 Bom, 36S I.Tj.R. (1915) Eom. 
6S1: 22l i C. 239 : 47 Cr. L. J. 123. Leslie Gw,It v. 

A.I.B. 1946 All. 223 : 224 I. C. 76 : 47 Cr. 

V. Emperor. 

K. P. msra and S. P. Misra - lot Applicant. 

.4ssL C?oL'cr»i)i0itt Advocate — for the Crown. 
Order.—The applicant, .Jagnarain, and three 
other persons. Thakur Jagdamba Singh, Pandit 
Kaj Narain and Phoolchand held m 

Form “C" under the U. P. Controlled Cotton 
Cloth and Yarn Dealers’Licensing Order for the 
.retail sale of cloth in viUage Jagnipur, Distc.ot 
Partabgarh and each of them was cartyrng a 
business of his own. 

[ 2 l By an ordet dated 28.1.1940, called the 
Partahgarh District Controlled Cotton Cloth 
Distribution Order, 1916,the District Magistrate, 
however, altered this system and divided fte 
villages in the district into groups each o which 
was to be attached to a group of license holders 
in Form “C”. The groups were to be formed by 
the licensetoolders on their own responaibili y 
subject to the approval of tho District Supply 
Officer and they were to elect a bead to be 
known as the group holder and they wore to 
supply cloth to all householders in the group of 
ville^^Gs to be attached to them. They were re- 
quired to keep tho shop of the group open from 
9 A. M. to 6 p. M. every day except some holi¬ 
days. The order also prescribed that the mode 
of publication under R. 119 of the Defence of 
India Rules was to he that tlio order would be 
oublished in two local newspapers, would be 
affixed at some conspicuous places mentioned m 
the order and would be proclaimed by beat of 

The four persons mentioned at the pom- 
raencement of this judgment formed themselves 
into a group and elected Jagnarain their group 
bolder. The group shop was also located in his 
house and it carried on business. Jagnarain 
maintained the accounts of the group in accord- 
ance with conditions 6 and 7 of the license. 

[ 4 ] On 4-4-1946 some of the householders re- 
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siding in the village attachetl to this group com¬ 
plained to the Deputy Commissioner that the 
groiip-holdero—excepting Jagnarain—^ve^e not 
giving tliein cloth and were selling to other per¬ 
sons who were not entitled to buy. An inquiry 
was ordered liut before this could take place 
Jagiiarain through bis son also tiled an applica¬ 
tion on 9-1-1010 complaining that the other mem¬ 
bers of the group were black marketting cloth 
and did not listen to him and had threatened 
10 beat him when he stopped the issue of false 
receipts. This was also sent for inquiry. The in- 
ijuiry appears to have led the authorities con¬ 
cerned to direct the prosecution of all the per¬ 
sons involved including the applicant on two 
charges, namely, (l) that they bad failed to main¬ 
tain the accounts in accordance with the condi¬ 
tions of their license and (2) that they had, with- 
out reasonable cause, closed their shop from Sth 
April to 12th April. 

[o] The Magistrate before whom the case came 
for trial convicted all the accused persons hold- 
ing that their liability was joint and several. All 
the accused api)eal8d to the Court of Session. 
The Sessions Judge of Rai Bareli wholly dismia- 
sed the applicant’s api)eal and partly allowed the 
appeal of Jagdamba and others and set aside 
their conviction on the first charge holding that 
Jagnarain alone was liable to maintain the ac- 
counts. Jagnarain has applied to this Court in 
revision. 

[G] The first contention of Mr. Misra, coun¬ 


the others under the order for nob opening thei 
shops on the dates specified cannot, therefore, W 
set aside and must be maintained. 

[8] As to conviction of the applicant for tbe 
failure to maintain accounts that too cannot be 
set aside. The license in Form “C” was not 
superseded by the formation of a group and no 
new license was issued nor were any new condi- 
tions laid down. The formation of thegroapwaa 
done by the group holders and their own respon¬ 
sibility and their liabilities continued to be tbe 
same. Every license holder in Form “C" was, 
therefore, liable to maintain the registers and 
accounts (sic) was punishable under the Defence 
of India Rules. It is admitted that Jagnarain 
held a license in Form “C”, He was, therefore, 
bound to see that conditions of that license were 
observed. The fact that others became associated 
with him in the responsibility would not dimi¬ 
nish his responsibility. Each member of the group 
was liable to maintain the registers and accounts 
provided for by conditions 6 and 7 and their 
failure to maintain those registers and accouna 
made them liable to the penalty. The leamedl 
Magistrate rightly convicted them all and the 
fact that the Sessions Judge, on a wrong api^- 
ation of the legal position, has acquitted to 
persons is no ground for the acquittal of tha 

fourth person also. . ^ -i a 

[9] The result is that this application fails an 

is dismissed. , 

S.c. Application imxm- 


sel for the applicant is that the Partabgarh Dis¬ 
trict Controlled Cotton Cloth Distribution Order, 
191G, never came into force because it is now 
agreed that it was never published in the local 
newspapers. In support of this contention he re¬ 
lied upon A.I.R. 1944 Nag 40,* A. I. R. 1945 BOm. 
SG8,^ A.I.R. 1946 ALL. 22ii^ and 24 Pat. 29.* These 
decisions no doubt support his contention but 
they are no longer good law because probably 
with a view to meet the situation created by 
them, R. 119 of the Defence of India Rules was 
amended on 21.7-1915 by the addition of the fol- 
lowing sub-rule; 

“If, in tho course of judicial pioceedings a question 
arises whether a person was duly informed of an order 
made in pursuance of these Rules, compliance with 
sub'i'. (1) or, in a case to which sub-r. (lA) applies, 
the notification of the order shall be conclusive proof 
that he was so informed; but a failure to comply with 
8ub‘r. (1): 

(i) shall not preclude proof by other means that he 
bad information of the order; and 

(ii) shall not aSect the validity of the order.” 

[7] In the present case it ia amply proved 
that the applicant had information of the order 
and acted under it in joining a group created by 
it. He was, therefore, liable to prosecution for 
breach of the order which was a valid and ope¬ 
rative order. His conviction, as well as that of 


A. I. R, (33) 19i8 Oadh IM fC. N. 69 ] 

KiDWAI J. 

Ch. Abdul Aziz Khan-dpplicant^-Sadn 
and others — Opposite Party- ^ 

Criminal Ref. No. 27 of 1947. Decided ^ 
made by Addl.Sossions Judge, Babraicb.W* 

Criminal P. C. (1898), S- 1« - 
Failure to pass order under S. 0) ^ 

—No sulficient material on record to P 
order—Proceedings under S. 145 are w) proper 
diction — Order attaching crops 
order in such case is to withdraw atta 
deliver crops to persons on whose U« 

produced. -th cases 

Normally criminal Courts cannot dw ** 
possession of immovable property, ol 

ever, gives them power to deal even wiw 
cases but the condition precedent is * 
should be satisfied that there ia » V 

a breach of the peace. It ifl only . .wj o***® 
prehension of a breach of the ..Sminal Coorts; 
comes within the jurisdiction of the . _ Reloro, 
otherwise the matter is one of a any 

therefore, a oriminal Court can be » tbepo*^ 
jurisdiction with regard to a ^e Ibet ^ 

sion of immovable property, it ‘ ^ rf 

satisfied that an apprehension of a ® 
exists. That is why an order under 
parssed before any further prooee^og the 

the Court fails to pass snoh an order at 7 
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vtoceedings uud Uicro is not sufficient matedal on tbo 
fwoid on the basis of which such an order can bo pas¬ 
sed, it cannot bo held that tho criminal Court had 
iuriediolion to take proceedings under S. Ho. \N here in 
such a case the Magistrate has attached tho crops, the 
proper order to be passed is to withdraw the attach- 
ment and direct the return of the croi)3 to perwus on 
whose land they were produced : 36 Cv. L. J-i J 
1. ft. 1947 Oudh 159 and 32 A. I. R. 

62. Bel. on ; 15 Cr. L. J. 279 ; 20 L. J. 1333 and 

18 Cr. L. J. 156, Dislmg.', 26 Cr. L. J. bll. Lef. 

[Paras 8,14] 

Annotation; (’4G-Coni.) Cr. P. C,, S. 115, Ns. 3,7,15 

Cates referred'.— ^ 

1 CH) 1 A.I.R. 1914 Lab. 295 : 23 I. C. 4hi: U Ci. 
L. J. 279, Mahomed Sharif v. Dlianpat Uai. 

2 (’32) 19 A.I.R. 1932 All. 446 :141 1. C.'131. 34 Ci. 
L. J. 156. Madan Mohan v. Sheoraj Kunwar. 

3. (’32) 19 A. I. R. 1932 All. 681: 51 All. 1002 : 142 
I. C. 532 : 34 Cr.L..T. 425, Barhma S'Dgh v. Emperor. 

4. (’26) 13 A.I. R. 1S26 Sind 85 ; 18 S. L. R. 278. aO 
1. C. 309 : 26 Cv. L. J. 1333. Moolyamal lopandas v. 

All Mahomed. r -t n r,fi . o-, rr 

5* (*25) 12 A.LR. 1923 Oudh 46 ; toLC. i36 • 2o Cr. 

i. J. 48, Sbet Bahadur Singh v. Fazal Ah. 

6. (’18) 5 A.I.R. 1918 Mad. 1203: 37 I. C. u24.18 Cr. 
L J. 156. In re Tirumalayappa Mudaliav. 

7 . (’35) (1935) 12 0. W. N. 4-54 ; 22 A.I.R. 193a Oudh 

316* 11 Luck. 157 : 155 1. C. 169 : 36 Cr. L. J. 6a6, 
Asffhati Khanaoi Bibi v. Emperor. ,, .-a . 

8 r47) 1947 O.W.N. 139 : 34 A.I.R. 194 < Oudh 1 .j9 . 

230 1. C. 229, Lakbpat V. Mt. Mabarana. 

9. % 1944 O.W. N. 479 : 32 A. I. R. 1915 Oudh 62, 

Bisrani v. Kamta Prasad. . 

10. 1‘25) 12 A. I. B. 1925 Mad. 327 : 8o I. C. 2.>6 . 26 
fir L. J. 512, Natesa Naicken v. Raghavachati. ^ 

1 1 26 A I R 1939 Oudh 284: 184 I. C. 290 . lu 

Lnik. 19 f 4(f Cr i J 930. Daljit Singh v. Tej Singh. 

Jt. S. BaUdurji mu! najIAr rra,ad _ 

K. P. Mtsrfl and S. P. Misra-for Opposite Party. 
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Order.—On 24 . 9 - 194 C, Chandhri AbdiJ Aziz 
I{han. -who i3 a tenant of about 900 bighas of 
land in village Dikaulia, District Babraich, on 
behalf of the Kapurthala estate, filed an appli¬ 
cation under S. 145. Criminal P. C., against 
nine persons. He alleged that he ww a beredi. 
taty tenant of the plots given in the list at ached 
to the application, tho total area of which was 
193 acres and odd and that he bad been in ]^- 
session for a long time, but that for some time 
past some mischievous persons were trying to 
create a disturbance in the village and that it 
was apprehended that they would attempt to cut 
the crops sown by the applicant in the plots 
mentioned above. This application wasforwatded 
by the Deputy Commissioner to tho oub-Divi. 
sional Officer concerned, and the Sub-Divisional 
Officer, after recording the statement of the 
applicant, directed him to file extract? from the 
presentlihasra of the village. After this had been 

done, on l-lO-me, be ordered the police to 
attach the crops in order to avoid trouble and 
he also directed the station officer to report 
[a] The attachment was made in pursuant 
of this order but it appears that the police did 


not coiisidoi it nccossiiry to submit any report 
with regard to tlio danger apprehended to tho 
)>eace. Accordingly an order was passed on 18th 
October for a report on the ipiestion as to who- 
ther there was any apprehension of a breach of 
the peace, and 29tb October was fixed for tbo 
submission of this report and the report was 
received, but the learned Magistrate was not 
present and conseiiucntly the case was adjounied 

to 7.11-194G. „ , , , 

[ 3 ] Up to this time no order at all had been 

issued by the Magistrate under S. 145 (l), Cri¬ 
minal r. C., and no notice had been sent to tbo 
opposite parlies. On 2nd November, however, 

59 persons filed an application purporting to be 
written statement under S. 115, Criminal P. C„ 
and alleging that the allegations of Chaudban 
Abdul Aziz Khan were false and fictitious and 
that the plots in dispute were all actually in the 
cultivation of Shikmi tenants. None of these 
59 persons had been made parties to the pro¬ 
ceedings. Out of the persons who were actually 
treated as opposite parties only one, Maiku, filed 
a written statement, in which ho contested the 
liossession of Chaudbri Abdul Aziz Khan, hut 
ho also stated that there was no apprehension of 
a breach of the peace and that the application 
had been filed merely with a view to obtain an 
illegal order of attachment. Pour of the other 
opposite parties also filed an application on 8th 
November, stating that they were not in i<«S6s- 
sion of the land and had nothing to do with it. 
The remaining four persons, who wei-e men- 
tioned as opposite parties, did not turn up at all. 
The application filed by the 59 persons was not 
complete inasmuch as it did not specify the 
plots over which the said persons claimed to he 
in possession. They were accordingly allowed an 
opportunity of giving a list of these plots which 
they did. On llth November, and thereafter a 
date was filed for the hearing of the case and 
for the evidence of the parties. After the evidence 
of the parties had been recorded, the learned 
Magistrate came to the conclusion that the state¬ 
ments of the witnesses of neither side were credi- 
ble and he accordingly summoned the vdlago 
patwari under 8.540, Cr. V. 0. The patwari gave 
evidence and produced an extract of the khoera 
for 1354 Fasli which has been brought on the 
record as Ex. A-l. In this khasra were found tbo 
names of all tho objectors as sub-tenants "bila 
Tasfia". The "partal" was carried out from 15- 
10-1940, to G-11-1940 and these entries were made 
on 27 - 10 - 1946 . The learned JIagistrate accepted 
the statement of the patwari, and by his order 
dated 31-12-1946, he held that tho persons men¬ 
tioned in the list Ex.X, annexed to his judgment 
were in possession of the land specified against 
their names and they were entitled to remain. 
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.n possession thor' of until evicted in due coukq 
of law. He also held that tbo remaining plots 
were in possession of the applicant. He, there¬ 
fore. directed the attachment to be withdrawn 
and tlie crops to be released in favour of the 
persons whom ho had held to be in |)OS3es3ion. 

[i] Chaudhri Abdul Aziz Khan applied in 
revision to the Additional Sessions Judge of 
Bahraich who was of the opinion that the pro¬ 
ceedings before the Magistrate were wholly ille- 
,‘al and without jurisdiction and should be set 
.aside. Ho has recommended that the entire crops 
.ittached should be released in favour of Chau¬ 
dhri Abdul Aziz Khan and that it should be 
declared that he was in possession of the entire 
land. 

[ 5 ] I have heard the parties at considerable 
iength. Mr. Misra, counsel for the opposite par- 
ties contends that, at the most, there has been 
an irregularity in the proceedings before the 
learned Magistrate and, since this has not resul¬ 
ted in any failure of justice, the irregularity 
should be condoned under the provisions of 
3 . 537 , Cr. B. C. In support of this view he has 
relied upon a. i. R. 19U Lab. 295,^ A. I. R. 1932 
ALL. 446,2 p 1932 ^LL. 631,2 A. I. R. 1926 
Sind 85,* A. I. R. 1925 Oudh 46* and A. I. R. 1918 
wad. 1203.® 

[6] In A. I. R. 1914 Lab. 295^ the learned 
Judge was of the opinion that there had been 
substantial compliance with the provisions of 
S, 145 (1) and that, therefore, the proceedings 
were nob without jurisdiction. In that case when 
the parties had actually appeared an order 
under 3.145 ( 1 ) was recorded. This was belated 
order bub nevertheless there was an order and 
proceedings subsequent thereto could not be 
deemed to be without jurisdiction. It was on 
this ground that the learned Judge distinguished 
an earlier case, which he mentions, in which the 
view taken was that without determining the 
question whether there was an apprehension of 
a breach of the peace or not, the Magistrate had 
no jurisdiction to summon the parties and to 
deal with the case. 

[ 7 ] A. I. B. 1926 Sind 85* does not deal with 
the question as to what is the result of a Magis¬ 
trate proceeding with a case under S. 146 with¬ 
out recording an order under cl. ( 1 ) of that sec¬ 
tion and is, therefore, not relevant to this case. 
In A. L R. 1918 Mad. 1203® there was an order 
issued under S. 145 (l), but it did not give all 
the reasons for the order. It was held that this 
failure of the Magistrate did not deprive him of 
the jurisdiction to deal with the case. This case 
too is not applicable to the facts of the present 
case, because in that case the Magistrate did 
proceed in accordance with law, and, therefore, 
acquired jurisdiction to deal with such a case 


&. I. B. 


aUhough he committed an irregularity in not 
complying with the provisions of the section in 
not giving the reasons for his conclusion. 13iia 
was merely an irregularity which could be 
condoned under the provisions of S. 537, Crimi¬ 
nal P. C. 

[8] A. I. R. 1932 ALL. 446* is more helpful 
to Mr. Misra's contention. In that case there 
was no order holding that there was an appte. 
hensiou of a breach of the peace but there Wis 
an order for the issue of the notice to the oppo¬ 
site parties to file their written statements, 
and thereafter the proceedings took place and 
both the ‘parties produced their evidence. In 
giving his decision in that case the learned Judge 
held that there was no question of any lack of 
jurisdiction in the Magistrate by reason of the 
fact that no proper order under s. 145 (1) bad 

been passed. Ho was of the opinion that there 

could only be lack of jurisdiction if (a) no power 
was conferred to deal with offences or matters 
of the class in question and (b) no power was 
conferred to deal with the offenders or persons 
of the class in question. With all respect to the 
learned Judge, I cannot agree that lack of juris¬ 
diction only arises in the two methi^s 
cd by him. There may be a third method, 
namely that the Court may be competoat to 

deal with the case if particular oond^ am 

satisfied but may not be competent 
it unless those conditions are fulfilled. Nona l 
criminal Courts cannot deal with Mses 0 ! 

Sion of immovable property. Section U5, u 
nalP. C., however, gives them „ 

even with that class of cases but the ^ , 

precedent is that the Cottrt of 

that there exists an apprehension of a d 
the peace. It is only when there i9 a P 
prehension of a breach of the i^aM ' 

matter comes within the jurisdiction 
criminal Courts: otherwise the matter 
of a civil nature. Before, therefore, 
minal Court can be said to have . 
risdiction with regard to a case 
to the possession of immovable 
indicate that it is satisfied that v- jn 

of a breach of the peace exists.^ 
order under s. 145, Clause (1) ^ ^ 
before any further proceedings are ‘ 
the Court fails to pass such an ortet 
stage of the proceedings and there 
cient material on the record on 
which such an order could be P®f7’. _j-^ 0 D 
be held that the criminal Court 
to take proceedings under S. 145i CdwAi 

Thus in a case such ^ 

would have no jurisdiction to 

case. bv tbfl 

[9] I am supported in this vie 
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marks of the learned Chief Judge of this Court in 
U935) 12 0. W. N. 454' in which it is said, 

“I think it must be conceded that a Magistrate cannot 
take action under S. 145, sub-3. (1) unless UeissalisGcd 
reimrdinc the existence ot a dispute likely to cau :0 a 
brwch of the peace. If ho is not so satisfied, then I 
think he would have no juvisdiotion to lake action. 

Three learned Judges of this Court participated 
in the decision of that case, and. on this point, 
there was no disagreement between them, 
though as to what was sufficient to satisfy the 
learned Magistrate created a difference of opu 
inon. This is also the view taken by learned 
Single Judges of this Court in I0i7 0. w. N. 

130® and 1914 0. W. N. 479^ 

[10] In the present case not only did the 
learned Magistrate not pass an order under 
s 145 but there does not exist any material on the 
record upon which he could pass such an Oder. 
No doubt the applicant himself stated that there 
was an apprehension of a breach of the peace. 
The learned Magistrate thought this a good 
reason for exercising his emergency powers and 
attaching the property but he did not think it 
sufficient to justify him in passing an order 
under S. 145.cl (l) and he called for a pohee 
report. The police report, when it was received, 
•was against the contention of the applicant that 
there was an apprehension of a breach of the 
.peace. Further when the opposite parties to the 
proceedings appeared they also did not assert 
that there was any apprehension of a breach of 
the peace. In these circumstances not to pass an 
order under S. 145 (l) was not merely a formal 
defect but went to the root of the mnadiction. 
The learned Magistrate not only did not but 
could not pass an order holding that there was 
nn apprehension of a breach of the ^aee. In 
these circumstances it must he hold that the 
entire proceedings taken by him were without 
jurisdiction and the proper course for him to 
adopt was to withdraw the attachment. 

[ll] In this cose, since no order under cl. (l) 
of S 145 had been passed, no question arose of 
the cancellation of any suoh order. The result 
Bhould, therefore, have been that the Magistrate 
flhould have withdrawn the attachment and 
allowed the person from whose possession the 
property bad been taken to m-enter and thus the 
‘‘status quo” would have been restored. There 
can. therefore, be no doubt that the order passed 
by the learned Magistrate should be set aside. 

[121 The question then arises as to what order 
should be passed. The learned Additional 
Sessions Judge has recommended that the order 
should be to restore possession and to release 
the attached crops in favour of Chaudhri AMul 
Aziz Khan. This recommendation cannot be 
accepted because it would mean that the Court 
held that Chaudhri Abdul Aziz Khan was in 


possession and, if the proceedings were without 
iurisdiotioii. there could bo no lincling of ii Court 
to this effect. Tho only proper orcF'r which could 
bo passed is that the attachment is withdrawn 
and the police is directed to vacate tho land so 
that that person may ontor into possession from 
whoso possession the police had taken it oyer. 
This is tho order that was passed in • 1944 

0. \V. N. 479.” . 1 * 

[ 13 ] There then arises the question as to wbat 

Fbonld be done with tho crops. ^Ir. Misra 

contended that that should be allowed to remain 

in attachment till such time as one of the 

parties has established his right m a Court of 

law. He relies upon A. I. B. 1925 Mad. 32< 

and A. I. B. 1933 oudh. 284 “ to support bis 

argument that such a course is a proper course 

to adopt in these circumstances. There is no 

provision in the Code of Criminal Procedure for 

such an order but in the last mentioned case it 

is made clear that the order was passed in 

exorcise of the powers of the Court under s, 6C1A 

of the Code of Criminal Procedure. This is an 
extraordinarv procedure and recourse should 
not be had to it except in exceptional circums¬ 
tances, In the present case the objector? did not 
claim the whole of the crops and the trial Court 

also did not award to them the whole 0 tee 

crops, but only the crops of less than half the 
area which was the subject-matter of the dispute. 
With regard to half of the crops at ■ least 
Chaudhri Abdul Aziz Khan was held bj’ that 
Court also to be the owner, In these circnms- 
tanccs there is no reason why he should be 
compelled to institute a suit to recover property 
at least half of which is admittedly his. lu^these 
circumstances I see no reason to differentiate 
between tho ci-ops and the lands on which those 

crops were produced. 

[U] Tho order of the learned Magistrate is 
accordingly set aside and it is ordered that the 
attachment will bo withdrawn, tho police will 
vacate the land in dispute and restore possession 
of it to tho person or persons from whose 
Mssession it took it over. The crops attached 
will also be released and retiirned to povaon or 
persons on whose land they were produced. 

Order accmliiioJy- 


A. I. R. (33) 1948 Oudh 18?.tC; N. 7bj_ 
Kadl and Walford .JJ. . ; . , 

piikhai—Accused—AppUcanty. Emperor. 

Criminal Revn.NO. 113 of 194G. Decided <>a.20'12- 
1948, agaimt order of Sesaons Judge. Hardou.p;-.l;4- 
1946. •. 

Arms Act (1878), S. 29-Of(ence under S, 19 (I) 
committed in Hardoi District oi Oudh-Sanctldn, 
U necessary. 
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Sauetioi) of the Dlbtikt Magistiale v.nder ^. 29 U 
neceseary for ibe prosccalion of any person in Hardoi 
District of Oudh under S. 19 (f): Cri. Bev. Appla, NO. 
17 of 1919, i?r/. 

Annotation: — Miiu.) Arms Act, S. 29, N. 


C'lses refeyred:— , . . ,a, . 

1. Cri. Revn. .\pplii. NO. 17 of 191‘2, D/* 14-0'191-, 

Rohop SiD«h V. Emperor. 

2. (’26) 13 A. I. K. 1920 All. 113 : 91 I. C. 17 : ‘2i Cr. 
L, J. 15. Amir Ahmad v. Emperor. 

Uddin—ipT Applicanl. 

Nasir Ullah Beg, Gorernment AdvX'Ue — \'')x the 
Crown. 


Order.— This is a revision application by 
Pakbai against his conviction under S. 19 (f) of 
the Arms Act for being in possession of a country- 
made pistol and cartridges without a licence. He 
was sentenced to two years’ rigorous imprison¬ 
ment. It was heard by a Single Judge of this 
Court, before whom it was contended that inas¬ 
much as the sanction of tho District Magistrate 
for tho prosecution of the petitioner as required 
by 8. 29 of the Arms Act was not obtained, tho 
trial was illegal. Reliance in supiiort of this con¬ 
tention was placed on a decision of Mr. Lindsay 
who, as Judicial Commissioner, in Cri. Revn. 
Appln. NO. 17 of 1912 d/- 14.64912^ expressed the 
opinion that on the material placed before him 
Hardoi was a district where, in view of the provi¬ 
sions S. 29 of tlie Indian Arms Act, no prosecution 
for an offence under S. 19 (f) of the Act, could be 
started without tho previous sanction of the 
District Magistrate. One of us before whom tlie 
matter came was inclined to doubt the correct¬ 
ness of the view taken by Mr. Lindsay, and as 
the question was one of general importance, the 
case was referred to a Bench. 

[2] Section 29 of the Indian Arms Act provided 
that where an offence punishable under S. 19 (f) 
has been committed within three months from the 
date on which that Act came into force in any 
province, district or place to which s. 32, cl. 2 
of Act XXXI of 1860 applied, or where such an 
offence has been committed in any part of Bri¬ 
tish India, not being such a district, province, or 
place no proceedings shall bo instituted against 
any person in resiiect of such offence without 
the previous sanction of the District Magistrate, 
or, in a Presidency town, of the Commissioner 
of Police. Clearly, therefore, if the place in which 
the offence w'as committed is a place to which 
8. 32 (2) of Act 31 of 1860 applied at the date 
when Arms Act li of 1878 came into force, and 
the offence was committed after thelapseof three 
months from the date of the coming into force 
of the said Act, no sanction is required for in. 
stitution of proceedings for an offence under 
S. 19 (f). In the case before us, no sanction of the 
District Magistrate for the prosecution of the 
applicant was obtained, and the question for 
consideration, therefore, is whether such sanction 


Emperor 
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was necessary. This was the only point raised 
on behalf of the petitioner. 

[3] Section 32 of Act 31 of i 860 runs as follows: 

' Claitsi 1. It shall be lawful for tbe Governor-Gaoe- 
ral of India in Council ot for the Executive Govern- 
incnlofany Presidency or for any Lieutenant Gover¬ 
nor, or with the sanction of tbe Governor-General in 
Council for the Chief Commissioner or Comraisaoner 
of any Province, District or place subject to their 
administration respectively, whenever it shall appear 
necessary for the public safety, to order that any Pro- 
viuco, District, or place shall be disarmed." 

"Clause 2. lu every such Province, District or place 
as well as iu auy Province, District, or place in which 
au order for a general search for arms has been issued 
and is still in operation under Act XXVIII of 1857, U 
shall not bo lawful for any person to have in bis pesse- 
sslon auy arms of the description mentioned in S.6 
of this Act, or any percussion caps, sulphur,ganpowdet 
or other ammunition without a licence. " 


[•}] All examination of clause 2 of this seclion 
makes it clear that the previous sanction of the 
District Magistrate for a prosecution for an offence 
under S. 19 (f) of the Indian Anns Act, U of 1878 
would not be necessary if an order for a general 
search for arms was made either under Act, 23 
of 1857 and was still in force on the ist October, 
I 860 (the date up to which Act 28 of 1857 con¬ 
tinued to be operative) or an order for disarms* 
ment under clause (1) was made in Hardoi 
district. Mr. Lindsay was not satisfied that snen 
an order either for a general search for amw, or 
for disarmament, was passed in wspect o 
Hardoi. The learned counsel for the Cwwn in¬ 
vited our attention to a notification in the a- 
cutta Gazette, (no, 5336, January to June, ISSJ* 
page 16) which reads as follows: 

“AlUhabad. tbe 21st December 1858. 

The Right Hon’ble the GoveroorGeneral bas ^ 
pleased to extend the ptovisions of Ss* E f 
XXVIII of 1857, to the North-Western 1^^’^ X 
Bong.'il Presidency. "His ijordship having r^ 
disarming such parts of those Provinces as . 
North of the Rivers Jumna 
been pleased under S. 24, Act XXVIll of 1^ . ^ .j, 
rise a general search and seizure of Qnecifieil. 

tvates and Collectors, within the ganie 

The Magistrate and Collector may jank 

authority to auy officer of his Establish 
not lower than a Jemadar." * 

The learned counsel contended that M 
trict of Hardoi lies to tbe north of tte 
Jumna and Ganges this order of the 
General Bhould bo deemed to apply ^ 
trict. Reliance was further placed up . 
which arose within tbe jurisdiction o 
bad High Court, A. I. R. 
this contention was upheld. In f^t^i (ioyem- 
tion of the view urged by tbe learn ^ 
ment Advocate^ reference was ai» 
para. 92, Arms Act, Manual, Edn. ^ 

page 253 where is quoted G. 0.2I0. * 

10-7-1914, and it is said , 

"that all parts of the United Provin 
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portion of the Mii7,aput District lying to tlio south o( 
iho Sono have been disarmed.” 


The G. 0. further adds •. 

'‘Consequently any one not coiuiug under any ex- 
emptions. who has in his possession ot \m ^ 
trol arms ol any description, ammunition or miUtarv 
stores, except under a liceuco and m the 
to the extent permitted thereby, is punishable under 
S 19 {{) Act XI ot 1378, with Imprisonment for a leyrn 
\4ich may extend to three years, or with fine, or w ith 

It may ho pointed out at once that though the 
District of Hardoi lies to the north of the Rivers 
diimua and the Gauges, the notidwtion pub- 
lished in the Calcutta Gazette was intended to 
apply only to the NorthAYestern Provinces of 
the Bengal Presidency. In 1859 Oudh was a 
separate Province and it did not form part of 
the tecritorv designated “North-WesternPr^m- 
ces of the Bengal Presidency.” What the Gov¬ 
ernor-General resolved was the disarmament of 
such pacts of ‘ those provinces,” as lay to the 
north of the river Jumna and the Ganges. In 
our opinion on the language of this notihcation 
it was only certain parts of the North-Wes¬ 
tern Provinces of the Bengal Presidency that 
were ordered to he disarmed under this noti- 

lication. 

[ 5 ] It is true that, as mentioned in P<ara. 92, 
Arms Act, Hanual. Oudh was also disarmed : 
but the disarmament of Oudh was not made 
<iither under Act 29 of 1857 or under Act 3i of 
18C0. So far as we cau find. Act 28 of 1857 was 
never applied to Oudh which was a Non-regu- 
lation Province.” That was a temporary Act 
iSfifi Index to the Acts passed by the Legislative 
Council of India in the year iSST.-volume con- 
taining the Acts for that year, p, 3) and by 
3 33 thereof the whole or any part of it was to 
take effect in any district or place to which the 
^ame was extended by order of the Governor- 
General in Council or the Executive Govern- 

ment of the place. No order extending the Act 
to Oudh, or to any part of that province, was 
brought to our notice. It is true that Act 31 of 
1860 was applicable to Oudh. A reference, how. 
ever to chap. Vlll. rara. 2Gl of the.General Ite- 
port on the administration of the Province of 
Oudh (Oudh Papers, vol. vill, p. 30) shows that 
disarmament of Oudh was carried out dunng 
the process of “re conquest” of the province after 
the Mutiny of 1857, when the Civil Government 
bod ceased to function and the Army was en- 
^^aged in bringing the provinoo under subjuga- 
tion This report is dated 22-M859. This was 
the first report of its kind to the Government 
ginco the annexation of the province. Para¬ 
graph 2C1 runs as follows. 

“The necessity of dimming the whole population 
dattofing all forts and clearing awar jungles, has oc- 
enpiedi the earnest attention of the Ch-ef Comtni?-,i mer. 


DetaclimenU of columns placed at his disposal, or 
regiments of civil police told ofi to this duty, were ac¬ 
companied by civil ofiicors. whoso solo business was to 

disarm tbo pcoplo. Deputy Ckimmissioners, assistants, 
and ever? available officor. by force or porsuasion, ex¬ 
tracted tlic arms. From the powerful Talo^kdar, whose 
guns defend his fort, to the low caste liasseo who band- 
les the low with deadly cflcct. ail classes have been 
uilled on to give up their arms. Evasion, refusal, and 
general concealmont had to be mot with firmness, per¬ 
severance, and paimlakiug search. 

This, it is clear, could not have ken done under 
tlio provisions of Act 31 of ISGO or of tlio Act; of 
1857 . The destruction of forts, clearing the jungle, 
etc., and the disarmament of the jicoplo of the 
province, in the manner sot out in the report, 
were jiarl of the operations undertaken by the 
military authorities. It was not a procedure ad¬ 
opted under the Agts above mentioned. The fact 
that S. 32 (2) of Act 31 of 18C0 was applicable to 
Oudb would not necessarily load to the conclu¬ 
sion that any order, as contemplated by that 
section, was made in respect of the pi'ovinoc of 
Oudh. On the other hand as we find from the 
report to which reference has been made, dis¬ 
armament of Oudh was carried out before Acb 
31 of 1860 came into force. Thus the require¬ 
ments which would make the previous sanction 

of the District Magistrate unnecessary for insti¬ 
tution of proceedings against any person in res¬ 
pect of an offence under s. 19 ( 0 , Arms Act,' 

committed in Hardoi District as contemplated 

by S. 29 of the said .Vet, have not been iiilullecl. 

[o] We ace confirmed in this opinion by the 
fact that after the decision of Mr. Lindsay in 
cri. Revn. Apple. No. 17 of 1912,^ the Govern¬ 
ment of the United Provinces issued a circular 
letter to all the Deputy Commissioners in Oudh 
calling their attention to the decision of the 
Judicial Commissioner and directing them that 
in future no prosecution under S. 19'0. Arm? 

Act. should he instituted in any district “until 
specific sanction had been accorded by the Depu¬ 
ty Commissioner to its institution, (See G. 0. 
NO. 719 /VI .811 of 1912. dated 28-2-1913). It may 
be recalled that Mr. Lindsay had not definitely 
held that no prosecution for an off ence under 
S. 19 {[) could be instituted against an accused 
in Hardoi District without the sanction of the 
District Magistrate, He observed : 

"It is posiblo th%t further ewreh may show that 
this Eeclion was in fact so specifically applied but I can 
only go on the materials which nro before mo and 
which have been produced by the learned Government 
pleader after be has had notice of the question of law to 
be determined. At present all I can say is that lam 
not satisfied that it h&s been proved that B. 32. cl. (2) 
of Act XXXI of I860 did apply to the District of Har- 
doi at the date when present Arms Act was introduced 
and from this it follows that a trial for an oCence 
under S. 19 (I) which was held without previous ranc- 
tion having been given was void as being without juris¬ 
diction." 
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If the Government iiad been in possession of 
mr.ter'als showing that any oi-aer for a general 
disarmament as contemplated by _ Act 31 of 
i»:o0, S. 33, cl. 13), bad been made in regard to 
(}adh in general, or to the District of Hardoi in 
pardcular, it would not have issued the general 
circular letter to which reference has been made. 
In any ease no miterials liavo been placed be- 
fore us which would go to show that the pre¬ 
vious sanction of the District Magistrate was 
unnecessary. Wo refrained from pronouncing 
the order in this case for a considerable time to 
enable the Government Advocate to place before 
us any material which further research on bis 
paij might bring to light. We waited for four 
weeks, but no such material has been placed be¬ 
fore ns. At the hearing the Government Advo. 
cate placed before us type-written copies of 
what purported to be a proclamation foe dis¬ 
armament applicable to Oudh, but there was 
nothing to show that this was issued under Act 
•28 of 1857 or Act 31 of 1860. 

[ 7 ] For the reasons given above it must be 
held that the trial of Pukhai without the pre¬ 
vious sanction of the District Magistrate was 


V. JaiRani 

died on I5tb April 1933 and the two mort- 
gagees are also dead and each of them is repiesen. 
ted by his widow, Msfc. Jai Rani, respondent 
1 , being widow of Sheoratan Lai and Mt. 
Ambica Devi, widow of Pandit Chandika Piasad. 
The two widows as well as one Mt. Bam Piari, 
who was the widow of Sheo Dulatey, brother of 
Sheoratan Lai and Chandika Prasad, institoted 
a suit for foreclosure on the basis of this mort. 
gage on 4tb October 1943 in the Court of the 
Civil Judge, Unao. They stated that limitation 
began to run on 12th October 1930 but that 
they were entitled to an extension of time under 
the provisions of Act x of 1937. 

[2] Among the various pleas that the defen¬ 
dants took was a plea that the suit was barred- 
by limitation and that Act x of 1937 did not ap¬ 
ply to it. The learned Civil Judge decided vari¬ 
ous issues necessary to give relief to the plaintiff 
in their favour and be also held that the suit 
was not barred by limitation because the plain¬ 
tiffs were entitled to the benefit of 3.5 of Act x or 
1937. He accordingly passed a preliminary decree 
for foreclosure. Defendants have now come op 
in appeal. 


illegal. The application is allowed and the con- gi-oands of appeal raise a large num- 

viction and the sentence passed upon Pukhai are points but the learned advocate for the 

set aside. He shall be set at liberty forthwith if has confined his argument to the 

not otherwise wanted. applicability of Act X of 1937. to the present oass. 

S.C. Application allowed. Sub-section (1) of S. 5 of Act X of 1997 reads as 
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B, Sheo Kumar and others — Defendants — 
Appellants v. Mt. Jai Rani and others — 
Plaintifs^Respondents. 

First Appeal No. 72 ot 1944, Decided on 26-2-1948 
from order of Addl. Civil Judge, Unao, D/* 27-3'1944. 

U P. Temporary Postponement of Execution of 
Decrees Act (X of 1937), S. 5- Suit is against agri¬ 
culturists even if some only of defendants are agri¬ 
culturists. 

A suit is "against nu agriculturist" within the mean¬ 
ing of S. 5 (1). even if ono of the defendants is not an 
agriculturist. This is borne out by the general scheme 
of the Act, specially S, 2 (2), which omits from the defi¬ 
nition of "agriculturists", the proviso to the definition 
as given in the Agriculturists Relief Aotand Ss. 3 and 4. 

[Paras 3, 4 and 5} 

Anand iladhava—lot Appellants. 

S. N. Bajpai, N, Benerji and Shree Bifos Pandc— 
for Respondents (Nos. 1 & 2) 

Judgment.—On the 12th oct. 1927 Msfc. Ram 
Piary and her song, Sheo Kumar, Nand Kumar 
and Jagdish Kumar executed a deed of mortgage 
in favour of Sheoratan Lai and Chandika Prasad 
to secure a loan of Rs. 5.000. The mortgage 
was by way of conditional sale and the term fix¬ 
ed for three years. Out of the mortgage money a 
Bum of RS. i,20o was not paid, Mst. Ram Piari 


i (1). In computing the 

by the Indian limitation Act, 

for the time being in force, for (a) lot 

lit in a Civil Court against ^^3 of » 

ley or for foreclosure or sale m „ la 

tgage, and (b) the execution of su . 

cred to in S. 3. and not ^ce ^1 

od during which this Aot-shali remain in force, 

. iL. 

have, therefore, to “”‘der wWber 
sent suit has beeu mstituted .. X,. 

I„ri 8 t."ltisnotdemedtbattooffte». 

its, namely, defendants 2 »nd j 

turists. It is W “^ooe- 

lot an agriculturist J'®, („t that 

suit cannot be deemed b) be a sat ^ 

, agriculturist.” We cannot arf » 
tion because it la undoubted t 
endantg in the case in 

suit was a suit against an ^ ,^^3 and. 

ease of at least two of gach a 

refore, in determining .A^fceinain- 

t the whole period during which the Act tmu 

in force is to be excluded. ^ 

[4] This interpretation ia ^he enW*- 

eratiou of the vatioua legialfttioA 

nt. The preamble shows ^ give 

3 of a temporary nature m 



1948 


Mt. IUm Bati V. Bam Das 


Oudh lOj 


time foi- fui-ther legialation to giant relief 
from indebtedness to agricuUaiists. The legis¬ 
lature did not anticipate the exact nature of 
the legislation that was going to be passed and, 
therefore, very general words have been used 
in the enactment. Then when we come to 
the definition of agriculturist given in sub-sec- 
tion ( 2 ) of S. 2 of the Act, we find that it is very simi- 
lat to the definition of that term used in the Agri- 
culturists Relief Act but a very important onus- 
Sion occurs in this definition. In the Agriculburi- 
ets Relief Act the definition contains a proviso 
that if a non-agriculturist joins with an agnciil- 
turisb in any transaction of loan, save for the 
purpose of adding his name as security the agn- 
Oulturist shall not be considered as such for the 
purpose of that transaction. In the definition of 
agriculturist in Act x of 1937 there is no such 
'proviso. This fact is of great importance as show¬ 
ing that the legislature, while it was adopting 
the definitton of agriculturist given in the Agri- 
icuiturists Relief Act. thought it proper to omit 
that portion of the definition which would deprive 
jan agriculturist of the benefit of Act X of 1937 
lif he joined a non-agriculturist. 

[ 5 ] Sections 3 and i of Act x of 1937 also 
make it cleat that a judgment-debtor is entitled 
to get the benefit of these sections even if he 
himself is not an agriculturist, if one or more o 
the other judgment-debtors are agriculturists. It 
is reasonable to suppose that the benefit, which 
section 5 conferred upon the creditor, was meant 
to be equally extensive and to cover those cases 
in which any of the proposed defendants was an 
agriculturist. No doubt there is a difference m 
the language used in the two sets of sections but 
that difference was necessitated by the circum¬ 
stances of the two sets of cases. If tbat languap 
bad not been used in ss. 3 and 4, then the 
objection by a non-agriculturist jadgment-debt- 
or to further execution or to his conbinuea deten¬ 
tion in prison might well have been rejected on 
the ground that be himself was not an agcicultu- 
tist The legislature, therefore, thought fit to 
make it clear that if any one or more of the 
iiidgment-debtors was an agriculturist, even non- 
agriculturist would be entitled to benefit under 
these sections. The same meaning has teen given 
to the words of S. 5 by using the word, an before 
■agriculturist’. This clearly implies that even if 
one oi the defendants is an agcicaltunst, the 
extended period of time will be allowed. 

[6] Thus the suit was instituted by the plain- 
tiff within time by reason of 3.6 of Act x of 
1997 and the decree passed by the learned Civil 
Judge must be upheld. 

[7] Respondent 8 has presented an appli- 
cation disclaiming all interest in the property 
and making it clear that the mortgage in suit 


was in favour of tbc husbands of respondents i 
and 2 and that respondents 1 and 2 alone are 
entitled to a decree. This application is support- 
ed by an afl'idavit and has been presented thro¬ 
ugh an advocate of this Court who supports it, 
In these circumstances, while dismissing the ap¬ 
peal of the ^appellants, we modify the decree ot 
the learned Civil Judge and pass a preliminary 
decree for foreclosure only in favour of plain- 
tiffs.respondents l and 2. The appellants will 
pay the cost of this appeal to respondeuts 1 and 2. 


RG.D. 


Appeal disviisied. 
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GuaLAM Hasan C. J. 

ilTi. Earn Eati — Dejendant.Appdlani v. 
Earn Das Ukra, and another, De¬ 

fendant — Bespondents. 

Second Apped No. Si? of 1942. Decl^dcd on 7-1-1947, 
from order of Civil Judge, Saltanpur, D/- 21-5-19i-. 

Oudh Laws Act (1876), S. 9- Superior proprietor 
and under-proprictor— Distinclion- Under-pro- 
prieior cannot carve out under-proprieitary right 
Held that deed in question was not sale of under- 
proprietary rights but was perpetual lease and was 
not liable to pre-emption. 

There is a distioction between the case of a superior 
proprietor and that of an undoc-proprietor, in so fat as 
while a superior proprietor can ^ 

proprietary right, such a position is not availab e to an 
under-proprietor. An uDde^p^oprietor can only carve 
out a subordinate interest. bj 

By a deed described as palla htenmari ilalahti m 
under-proprietor transferred two plots of land, confer- 
Tic' on the transferee heritable and transferable rights 
in The plot for a certain nazarana and declaring that 
tb$ traosferee shall ba io possession ot the plots genera- 
tion by generation with full rigbtsby appropriation and 
possession of rights of transfer of all kinds. The trans¬ 
feree was to pay Re. 1 per annum along with haq 
malikana lagan of the plots to the transferor^ and his 
heirs year after year. The transferee was_ given the 
right to "et her name mutated as under-proprietor m the 
Itlvenue papers. The transferor reserved no right of re¬ 
entry in his favour or in favour of his heirs. Nothing 
was said in the deed as to the liability for payment of 
the uodef proprietary rent payable by the transferor to 
the superior proprietor • 

Held, that the deed was not a sale of under^proprie- 
taty rights but was a perpstual lease and, ihor^ote, the 
transaction was not liable to pce-omption : Case law 
referred. 5 and 8] 

Cases referred-.^ 

1 f34U934-ll 0. W. N. 1494 : 22 A, I. R, 1935 

Oudh 217 : 10 Luck. 392 : 153 1. C. 334 (P. B.). 
Jagdoo Singh v. Ram Naresh Singh. ' , . , 

2 (’ 42 ) 1942O.W.N.50it 30 A. 1. R. 1943 Oudh 
125 : 18 Luck. 303 : 201 1. 0. 85. Sri Nath v. Ram 
Warain 

3 (’41)1914 O.W.N. 153: 31A. I.R. 1914 Oudh 
263 : 20 Luck. 15 : 218 I. 0. 322, Jagdeo Misir v. 

4^*(’4?S41 0. W. N. 1122 : 29 A. I. R. 1942 Oudh 
55 : 17 Luck. 281: 196 I. 0.617, Sita Ram Singh v. 
' Jagdeo Misir. 


102 Oudh Mt. Kam Rah v. Ram D.\s(Ghulavi Eassan C. J.) A.I.8, 


5. (’47) 1917 0. W.N, 500 : 35 A. I, II. 1943 Oadh 7, 
Kamla I’raiad v. Kam Naraio. 

5 . (’37) 1937 0. W. N. 1007 : 24 A. I. R. 19;'>7 Oudh 
492 : 171 I. C. G3, Kizim Ilujain v. Mabf-joz All. 

Ali Ildsan- for Aprcllaut. 

K. N. Tonihn^lov Re.-pondcnt No, 1. 

Judgment.-* This is n veudee’s appeal in 
a suit for pro-omption. The transaction which 
waa the subject-matter of dispute was evidenced 
ly a deed dated 24th February 1940 (Ex. l) execu¬ 
ted ly Rishi Xarain Singh in favour of Mfc. 
RamEiti. This deed formed the bone of con¬ 
tention between the parties. The plaintiff filed a 
suit for pre-emption on the ground that he was 
an under.proprietor and entitled to pre-empt as 
against Mt. Ram Rati, who was an utter stran- 
<'Gi’. lie descriled the deed (Ex. i) as a sale*. 

[ 2 ] The main defence was that the deed was 
only a perpetual lease and not a sale of under- 
IH'Opi’ietary rights and was, therefore, not liable 
to pre-emption. The other defence was a denial 
of the plaintiff’s right to pre-empt but this con¬ 
troversy no longer survives. 

(3) Tho trial Court framed several issues but 
the crucial issue with which we are now concer- 
ned is the first issue whether the deed in suit is 
])re.effiptiblo. In oral pleadings before the Court 
the plaintiff’s pleader thus stated on tho date of 
the issues: 

’’Even if Uie doed in suit is not held to be a sale deed, 
the sale of uoder-proprietary right has been effected by 
it and under-proprietary right has been carved out. As 
.-•ach it is prc-cmptible.” 

In view of this statement the trial Court did not 
thinli it necessary to decide whether the deed in 
suit is a sale or not. According to the view taken 
by that Court the transferor, who was admitted¬ 
ly an undcr-propi’ietor, conferred under.proprie. 
tary rights upon the transferee w’ho was entered 
in the village papers as an under.proprietor. His 
finding may be reproduced in bis own words: 

" So it is clear that defendant 2 who is a puhhla’ 
(Jar has transferred under-propvietary rights or carved 
out an under-propiietnrv and as each gives a right of 
pre emption, vide 1934 6. W. N. 1494.” 

The pre-emptor’s suit was thereupon decreed. 

[i] The vendee appealed but with no success. 
In that Court although the first issue was chal¬ 
lenged in tho grounds of appeal, yet I do not find 
any clear reference in the judgment of the lower 
appellate Court upon that point. On the other 
hand, the sole question to which he addressed 
himself was whether the pre-emptor belongs to 
any of the classes enumerated under s. 9, Avadh 
Laws Act, or not and ho held that be was an 
under.proprietor and the vendee a stranger and 
confirmed the decision with a slight variation in 
the decree, which is not material. 

[6] In second appeal by the vendee before me 
it has been contended that the deed (Ex. l), upon 
a true construction, does not constitute a sale of 


under-proprietary rights and the transferor, who 
was himself an under.proprietor, had no tight to 
carve out another under-proprietary ri^t ia 
favour of the transferee. I have examined the 
deed carefully. The deed is described as paUa 
Islemrari maiahti. Rishi Narain Singh is ad- 
mittedly an under.proprietor and the superior 
proprietor is the Ajudhia estate. The property 
transferred under the deed consists of two plots, 
NO. 1937 measuring one biswa and No. 1933 
measuring two Bigbas and four biswas liaqiat 
imlililadari with seven mango trees situate in 
village Katka Khanpur. The transferor confen 
heritable and transferable rights in the plots in 
dispute for a nazrana of Rs. 155 declaring that 
the transferee shall be in possession of the plob 
in suit generation by generation with full rights 
by appropriation and possession of rights of 
transfer of all kinds. It is further laid down 
that the transferee shall pay Be. 1 per annom 
along with haq malikana lagan of the plots to 
the transferor and bis heirs year after year. The 
transferee was given the right to get her name 
mutated as under.proprietor in the Revenue 
papers. Lastly the transferor reserved no right 
of re.entry in his favour or in favour of bis 
heirs. These are the essential features of the 
deed. It is not denied that the Ajudhia estate is 
the superior proprietor of the village in which 
the plots are situate and Rishi Narain Singh is 
an under.proprietor of a part of the village in¬ 
cluding these plots. As an undet-proptietot ha 
pays rent to tho superior proprietor. Nothm^e 

said in the deed as to the liability for payment 


of this under-proprietary rent to thesaperior 
proprietor. No relationship between the ^os- 

feree and the superior proprietor is cre^ y 

this transaction. The deed imposes the liabui y 
to pay the annual rent of Re. i not only on ® 
transferee but upon her heirs. It is clear, there- 
fore, that the transferor has not divestd i®* 
self of all rights in the plots in suit. Possibly 
imposition of the rent was adeviceto j 

emptiOD and hence it was taken in the form 

a lease. Such a device is 1 

opinion, therefore, that the terms of /“h 
read as a whole do not support the in e 
that the transferor meant to ® 

his under-proprietary right. On the ’ 

they show that his intention was to t. 
permanent lease only and not to divest 
of his rights in the property. On the par 
transferee the intention to take a lease m J 
have been to avoid a suit for ‘ J-rie* 

cordingly I hold that no sale of 
tary rights having taken place, the deed 

subject to pre-emption. . jbat 

[6] In 1942 0 . W. N. SOI- I 
where a heritable transferable leas® 
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by an under-proprietor for a spaoified premium 
teserving an annual rent and malikana, the re- 
fiorvation is inconsietent with the transaction be¬ 
ing a sale, as an under-proprietor cannot sell his 
under-proprietary right and still continue to be an 
under-proprietor. The case of superior proprietor 
is different,as he can carve out an uoder-proprie- 
tary holding by executing a heritable transferable 
lease. The fact that no tight of re-entry is re¬ 
served will confer on the transferee an interest 
in the land so as to entitle him to be a member 
of the village community and claim pre-emption 
under S. 9, Oudh Laws Act, but cannot convert 
•the transaction into a sale subject to the liability 
to pre-emption. The Full Bench decision in 1931 
0. W. N. 1194,^ which was referred to by the trial 
Court is, among other cases, also noticed in this 
judgment and is explained by the fact that there 
the transfer was by a superior proprietor. At 

o. 508 the learned Judge (Bennett J.) observed; 

“A dUtitction must therefore io my opmion be 
drawn between deeds of this nature executed by supe- 
rioc proprietors and similar deeds executed by under- 
woptietors. The position of the parties is'n the one 
Sase consistent with a sale ; m the other it is not. I 
the under-proprietor has not transferred all bis interest 
in the land I fail to see that be has transferred any in¬ 
terest except by way of lease. The Courts below have 
not shown what the transferor has sold. It is clear that 
be cannot have eold any proprietary interest. Ihold 
therefore that the deed under consideration was a lease 
Qot a sale deed.” 

This decisioQ was given on 20-8-1942, and was 
aot available to the lower appellate Court, whose 
decision was given on 21-8-1942. It was followed 
by a Bench in 1944 o. W. N. 165,’ where it was 
held that where a lease executed by an under- 
proprietor purports to transfer rights of a herit¬ 
able and transferable nature, bat reserves to the 
transferor an annual rent though nominal and 
does not transfer the under-proprietor’s liability 
to pay rent to the superior proprietor for the pro¬ 
perty transferred, the document is a lease and 
not a sale and the grantee is a lessee and not an 
under-proprietor. That decision was given on 
appeal under 8.12 (2), Oudh Courts Act, from 
decision o! Msdsley J. ic 1941 0* 1122 » 

[ 7 l The most recent decision of this Court is 
to be found in 1947 0. W. N. 500® which followed 
1942 0. W. N. 604’ and 1944 0. w. N. 155.’ 

(83 Learned counsel for the respondeat urges 
that the words of transfer in fix. l show that the 
tranafecor was transferring out and out bis 
under-proprietary rights and this is conhrmed by 
the fact that tto transferee was entered in the 
revenue papers as an under-proprietor. As re¬ 
marked in 1947 0. W. N. 600® mutation of names 
cannot confer a title which does not exist. Fur¬ 
ther the deed cannot bo construed to evidence a 
complete transfer of under-proprietary rights, al- 
though it purports to do so. The terms and con- 
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ditions inserted in the deed not only do not 
warrant any suoh inference but conlradiot it. 
The reference to a decision of a single Judge of 
this Court in 1937 0. W.-N. 1007® is hardly helpful 
to the respondent’s case. There also the vendor 
who had transferred the plots was a superior 
proprietor. The authorities that have been re¬ 
ferred to above emphasise the distinction between 
the case of a superior proprietor and that of an 
under-proprietor, in so far as while a superior 
proprietor can carve out an under-proprietary 
right, such a position is not available to an 
under.proprietor. An under-proprietor can only 
carve out a subordinate interest. I hold, there¬ 
fore, that the deed is not a sale of under-pro¬ 
prietary rights but is a perpetual lease. If this 
view be correct, the transaction is not liable to 
pre-emption. 

[ 9 ] Accordingly I allow the appeal, set aside 
the decree of the lower appellate Court and dis¬ 
miss the plaintiff-respondent’s suit with costs in 

all the Courts. 

y App6(ii O'llowod* 
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FULL BENCH 

MisRA, Kaul and Walford JJ. 

NaziruddinAhmad—Decree-kolder—Appel 

lant v. Parmanand and others^ Respondents. 

Second Rent Appeal No. 48 ^ 1941. D^ided on 27-11- 
1947, against order ot Dist. Judge, Rae Bareli, D/-12-8- 
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••Limitation Act (1908), S. 20-‘‘Person liable 
to pay the debt”—Joint decree against several per¬ 
sons—Payment by one does rot save limitation 
against otbers-Limitation Act (1908), Ss, 19 and 
21 . 

Section 21 is explanatory of S. 19 as well as S. 20 and 
doesnot constitute an exception in the case of either of 
these sections. Where, therefore, a joint decree for under- 
proptietary rent is obtained by the superior proprietor 
aginst a number of persons a payment towards the de¬ 
cree made by one of them does not save limitation 
affainst the other judgment-debtors also : Case law 
rLwed. 1 ““-i 44] 

Annotation:—(’42-Com) Lim. Act, S. 21 N. 6 Pts. 5 
and 9 to 16. 
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1 (*05) 27 All. 575, Ahsanullah v. Dakhini Din. 
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3 . (’27) U A. I. B. 1927 All. 209 : 99 I, C. 424, Ibra¬ 
him V- Jajtdish Prasad. 

4 (-37) I. L B. (1937) All. 272 i 23 A. I. B. 1936 All. 
82 ; 166 1. C. 106 (FB), Mahomed Taqi Khan v. Baja 

5 (’35) 22 A. I. B. 1935 Cal. 648 :158 I. C. 612, An- 
anda Charan MUhra v. Jhatu Cbarao Boy. 
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7 . (’12) 14 I. 0. 128 (Cal), Atjun Ram Pal v. Rohima 

8^(’20) 7 A. I. R. 1920 Mad. 416 : 651. 0. 763,Muthu 
Chettiar v. Mobd. Hussain. ' 
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9. ('29) 16 A. I. B. 1929 Mad. 881 : 53 Mad. 119 : 121 
I C. 858, Tbavamal v. Mutbu Kumaraswami. 

10. (1880) 11 A C. 639 ; 55 L. J. P. C. 75 : 65 L. T. 
410, Lcwin v. Wilson. 

11. {’3H)2r)A.I.B. 1938 Cal. 129 : 17G I. C. 191, 
A7.izur Eftbarnan v. Upendra Kalb. 

Bydcr Hussain aiidJagdith Chandra— iot Appel¬ 
lant. 

Jlarish Chandra—lot Ecspondent 1. 

Judgment_TbefollowiDg question has been 

referred to a Full Bench by a Division Bench: 

“Wberp a joint decree for under-proprietary rent is 
obtained by the superior proprietor against a number 
of persons docs a payment towards the decree made by 
one of tbem save limitation against the other judgment- 
debtors also ?” 

The answer to the question mooted above de¬ 
pends upon the construction to be put upon 
S9. 20 and 21, Limitation Act which so far as 
relevant for our purposes run as follows: 

" i‘0. (1) Where interest on a debt or legacy ie, before 
the expiration of the prescribed period, paid as such by 
the person liable to pay the debt or legacy or by his 
agent duly authorised in this behalf, 

or where pari of the principal of a debt is, before 
the expiration of the prescribed period, paid by tbe 
debtor or by his agent duly authorised in this behalf, 

a fresh period of limitation shall be computed from 
tbe time when tbe payment was made... 

(2) Where mortgaged land is in the possession of tbe 
mortgagee, the receipt of the rent of produce of such 
land shall be deemed to be a payment for the purpose 
of sub-section (1). Explanation—Debt includes money 
payable under a decree or order of Court.” 

" 21. (1) The expression ‘agent duly authorised io 
this behalf.’ in &s. 19 and 20, shall, in tbe case of a 
person under disability, include bis lawful guardian, 
committee or manager, or an agent duly authorised 
by such guardian, committee or manager to sign tbe 
acknowledgment or make the payment. 

(2) Nothing in tbe said sections renders one of seve¬ 
ral joint contractors, partners, executors or mortgagees 
chargf’able by reason only or a written acknowledgment 
signed or of a payment made by or by tbe agent of, 
any other or others of tbem. 

(3) for the purposes of tbe said sections — 

(a) an acknowledgment signed, or a payment made, 
in respect of any liability, by, or by the duly authoris¬ 
ed agent of any widow or other limited owner of pro¬ 
perty who is governed by tbe Hindu law, sbal) be a 
valid acknowledgment or payment, as tbe case may be, 
as against a reversioner succeeding to such liability; 
and, 

(b) where a liability has been incurred by, or on 
behalf of a Hindu undivided family as suefa, an ac¬ 
knowledgment or payment made by, or by the duly 
authorised ageut of tbe manager of the family for tbe 
time being shall be deemed to have been made on be¬ 
half of tbe whole family.” 

It was considered desirable to refer the matter 
to a Full Bench as there was conflict of opinion 
among different High Courts and sometimes in 
tbe same High Court over the correct construc¬ 
tion to be put upon tbe words "tbe person liable 
to pay tbe debt or legacy" occurring in 8. 20 ; 
nor is there unanimity of opinion on the ques¬ 
tion whether the categories mentioned in S. 21 
(S) are exceptions to Ss. 19 and 20 or are only 
explanatory. As pointed out by tbe Division 


Bench which made tbe reference it was argued 
on behalf of the appellants that tbe words "tbe 
person liable to pay the debt” do not mean all 
tbe persons liable and that a payment made 
by any one of tbe persons thus liable was suffi. 
cient to save limitation against others also except 
in cases covered by S. 21 (2), that is joint con. 
tractors, partners, executors or mortgagees. The 
contention on tbe other side was that "the 
person liable to pay tbe debt" was not the same 
thing as "a person liable to pay tbe debt," that 
is where the liability of a number of persons 
was joint payment made by one o! the joint 
debtors would not save limitation against any 
one except himself. 


[2l The case-law on tbe point was reviewed 
at some length in tbe order of reference by tbe 
Division Bench and it is unnecessary for ns to 
refer to those cases in detail. The view taken by 
the Allahabad High Court in 27 ALL. 676'was 
that a payment by one of several persons joint¬ 
ly liable under a decree otherwise than as agent 
of his co-judgment-debtors cannot operate to- 
save limitation as against any one of the jndg- 
ment-debtors other than himself. In the same 
Court a different view was taken in 41 ALL. HI 
and A. I. R. 1927 ALL. 209.^ These cases were 
however overruled by a Full Bench in i. L- B. 
(1937) ALL. 272^ at page 285. It may be menton- 
ed that tbe Full Bench decision was given in a 
ease which arose under S. 19 and not under B. 80, 
Limitation Act. 


[3] The same view was taken in some ol tho 
cases of the Calcutta High Court: A. LB -^ 
Cal. 648^ though there are cases of that wort m 
which a contrary view baa been taken. 
in some of those cases was placed 
decisions of the Allahabad High w 
were overruled by the Full Bench in I. 

(1937) ALL. 272.* . _ . 

(43 A different view was taken m Batn^ 
A. I. E. 1933 pat. 1® where the following obser¬ 
vations were made by Rowland J: 

“Though S. 20 may not apply to one deb^J 
of a payment made by another debtor in 
the debts or liabilities are distinct and the 3 
may apply where a mortgage has been eat ^ 
two or more persons or where two perso J 

cute a simple money bond, i™‘^*‘®°.^jt-{BoneaDd 
the debt ia a single debt and tbe liabu .y^perty 

indivisible notwithstanding that * those (S 

liable for the debt may be in /.ila vritbin 

the person making the payment. Such a com 

8 . 20 and is not takehout of its operation by ' 

of the Act.” , , . T n 128,^ 

He dissented from the view taken ^ ‘ j 

and referred to a large °Be- 

Calcutta High Court in support of hi 
ference was also made by him to j 
of the Allahobaa High 6nt»- 


A T TJ lOO^ 
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quenily held by the Full Bench case in i. D. R. 
(1937) ALL. 272* as not laying down good law. In 
the Madras High Court also, it appears that the 
view taken is the same as that taken by Rowland 
J. '.see A. I. R. 1920 Mad. 418® and A. l. R. 1929 
Mad. 881,® He refused to follow the decision of 
Blair and Banerji JJ. in 27 ALL. 575^ and relied 
primarily on the observations of LordHobhouse 
in (1886) 11 A. C. 639^®: 

“Payment is certain to be made only by those who 
bave some duty or interest to pay. As regards tbe reci¬ 
pient, fo long as be is paid according to tbe intention 
of tbe cootraisting parties be is in full enjoyment of bis 
bargain and is not put upon any further assertion of bis 
rights." 

[6] It appears to us with the greatest respect 
that in interpreting tbe section due regard has 
not been given to the history of the provi¬ 
sions of the Limitation Act dealing with the 
keeping alive of limitation by acknowledgment 
and payment. As pointed out by U. N. Mittca 
in his ‘Tagore Law Lectures’ 1882, Yol. I, page 
862, tbe exception in respect of acknowledgments 
of liability, by tbe party against whom a claim 
is made, has to some extent or other been always 
recognised by the law of British India. The first 
exception was to be found under s. 14, Regula¬ 
tion 8 [III] of 1793 (Bengal Code). Then came 
Act 14 [Xiv] of 1859. Section 4 of this Act runs 

thus; . , , 

"If, in respect of any legacy or debt, tbe person who, 
but for the law of limitation would be liable to pay tbe 
same shall ba^e admitted that such debt or legacy or 
any part thereof, is due by an acknowledgment in writing 
sianed by him a new period of limitation according to 
the nature of the original liability shall be computed 
from tbe date of such admission: , , 

Provided that, if more than one person be liable none 
of them shall become chargeable by reason only of a 
written acknowledgment signed by another of them. 

It is significant to note that the form in which 
this aectiOD was cast resembles very closely the 
form of 8. 20 (l) of tbe present Act, Tbe proviso 
to this section made it clear that where more 
persons than one were jointly liable an acknow¬ 
ledgment by one of them would not save limita¬ 
tion against others. There were two other pro- 
visions in Act 14 [xivl of 1859 which recognised 
an acknowledgment in writing, namely, s. 1 (16) 
and 8.19. By clause 16 of S. 1, if the title of tbe 
depositor, pawnor or mortgagor, or his right of 
redemption was acknowledged in writing signed 
by thedepositaiy, pawnee or mortgagee, or some 
person claiming under him, the period of limita¬ 
tion was renewed. Section 19 referred to a decree 
or order of (Dourt established by Royal Charter. 

(6) Tbe law was again altered in some respects 
by Act 9 (IX] of 1871. Section 20 of this Act was 

as follows: , , .. * j 

"20 (a) No promiflc or ackoowleagmeot m respect oi 

a debt or legacy aball take tbe case out of the operation 
of this Act, unless snob promise or acknowledgment is 
ooolained in some writing signed, before the expiration 
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of the prescribed period by llio party to bo'charged there- 
with or by his agent generally or specially authorised 
in this behalf. 

(b) When such writing exists, a now period ofliraita- 
lion, according to the nature of the original liability, 
shall be computed from the time when the promise or 
acknowledgment was signed. 

(c) When the writing containing the promise or ac- 
knowledgmoot is undated, oral evidence may bo given 
of the lime when it was signed. But when it is alleged 
to have been destroyed or lost, oral evidence of its con¬ 
tents shall not be received. 

i/'ipliJiafion i. For purposes of this section, acorn- 
promise or acknowledgment may be sufTioient, though 
it omits to specify the exact amount of the debt or legacy 
or avers that the time for payment or delivery has not 
yet come, or is accompanied by a refu-al to pay or 
deliver or is coupled with a claim to a set oil’ or is ad¬ 
dressed to any person other than the creditor or legatee; 
but it must amount to an express undertalking to pay 
or deliver the debt or legacy or to an unqualilied admis¬ 
sion of the liability as subsisting. 

Explanaixon 2. Nothing in this section renders one 
of several partners or executors chargeable by reason 
only of a written promise or acknowledgment signed by 
another of them." 

The form in which S. 4 of the Act of 1S59 was 
cast was changed and tbe proviso to this section 
appeared in the new Act in tbe form of Expla¬ 
nation (2) in a modified form. It was in 1871 that 
under the Indian Law payment as distinct from 
acknowledgment was recognised for the first time 
as a ground for renewing tbe period of limitation. 
Section 21 of Act 9 [ixl of 1871 ran as follows : 

"When interest on a debt or legacy is, before the 
expiration of the prescribed period paid as such by the 
person liable to pay the debt or legacy or by bis agent 
generally or specially authorised in this behalf or when 
part of tbe principal oi a debt U before tbe expiration 
of the pro-cribed period paid by tbe debtor or by his 
agent generally or specially authorised in this behalf a 
new period of limitation according to tbe nature of tbe 
original liability shall be computed from the time when 
the payment was made: 

"Provided that, in the case of part-payment of princi¬ 
pal, the debt has arisen from a contract in writing and 
tbe fact of the paym'-nt appears in the handwriting of 
the person making the same on tbe instrument or in 
hU own books, or in the books of the creditor," 

This wa3 followed by Act 15 [XV] of 1877. 

section 19 of this ran thus: 

"If, before tbe expiration of the period prescribed for 
a suit or application in respect of any property or right 
an acknowledgment of liability in respect of such pro¬ 
perty or right has been made in writing signed by tbe 
party against whom such property or right is claimed 
or by some person through whom bo derives title or 
liability a new period of limitation, according to tbe 
nature of the original liability shall be computed from 
tbe time when tbe acknowledgment was eo signed : 

When tbe writing containing the acknowledgment is 
undated, oral evidence may be given of tbe time when 
it was signed; but oral evidence of its contents shall 
not be received. 

Explanation J:—For tbe purpose of Ibis section, an 
Bcknoffledgmont may be sufltnient though it omits to 
specify the exact nature of tbe property or right or 
avers that tbe time (or payment, delivery, performance 
or enjoyment has not yet come or is accompanied by 
a refusal to pay, deliver, perform or permit to enjoy, or 
is coupled with a claim to a set-oS or is addressed to a 
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person other than the person entitled to the property or 

right* , , 

Exvlanalxnn 2: —In this section signed means 
signed either personally or by an agent duly authorised 
in this behalf." 

It enlarged the scope of the section relating to 
acknowledgments which now was applicable to 
any property or right instead of being limited to 
cases referred to in S. 1 (15), S. 4 and S. 19 of the 
Act of 1859, or s. 20 and Art. 148 of the Act of 1871. 

In the Act of 1877 what was originally a proviso 
to S. 4, and then appeared as Explanation (2) to 
S, 20 in the Act of 1871 was enacted as S. 21 in 

the Act of 1877. It ran as follows: 

“Nothing in Ss. 19 and 20 renders one of several joint 
contractors, partners, executors, or mortgagees charge¬ 
able by reason only of a written acknowledgment signed 
or of a payment made by or by the agent of any other 
or others of them/' 

The presents. 21 contains three sub-sections. 
Sub-section (2) is the same as old S. 21 of 1877, sub¬ 
section (1) was added in 1908, and sub-section (3) 
by the Limitation Amendment Act 1 [l3 of 1927. 

[7] It will thus be seen that originally the 
proviso to S. 4 of the Act of 1859 had a very wide 
scope. In that section reference was made to an 
acknowledgment in writing signed by the person 
“liable to pay’’ the debt or legacy. The form of 
tbat section resembled closely the form of sub- 
section (l) of our present S. 20. With the altera¬ 
tion of the form of S, 20 in Act 9 [IX] of 1871, it 
became unnecessary to have the proviso in the 
same general form. In the main part of the sec¬ 
tion, it was mode clear that no promise or 
acknowledgment which is not signed “by the 
party io he charged therewith or by his agent 
generally or specially authorised in this behalf” 
could renew limitation. Explanation (2) there¬ 
fore was limited to partners or executors where 
ordinarily one partner would in matters of the 
partnership business, represent other partners 
and the powers of all executors (where there are 
more executors than one) may be exercised by 
any one of them. The Legislature made it clear 
tbat even in such cases an acknowledgment 
given by one would not affect others. Under the 
Indian law till the year 1871 though acknow¬ 
ledgment could be relied on for the purposes of 
renewing limitation, payment of principal or 
interest had no such effect. It was by Act 9 [ixl 
of 1871 tbat payment of principal or interest as 
such was recognised as a ground like acknow¬ 
ledgment for renewing limitation. This was 
only an extension of the same principle which 
underlay the provisions relating to acknowledg¬ 
ments. No proviso or explanation, such as was 
the case in the Acts d 1859 and of 1871 was 
added to S. 21 of Act 9 [IX] of 1871, when pay- 
ment of interest or part of principal was for the 
first time recognised in the Indian law as a 
ground for renewal of limitation. Can this be a 




ground for holding that the Legislature, though 
it did not in the case of an acknowledgment 
allow the act of one person to bind others who 
were jointly liable with him, followed a different 
line with regard to payments in the matter of 
renewal of limitation ? The expression used in 
s. 21 of Act 9 [ixl of 1871 was "when interest.. 
is before the expiration of the prescribed period 
paid .by the person liable to pay the debtor 
legacy.'* This is not the same thing ss “when 
interest.... is paid as such by any person lie- 
ble to pay the debt or legacy.”- It will be 
remembered that it is the same form of expres¬ 
sion which was used in 3. 4 of Act 14 txiv] of 
1859, in relation to an acknowledgment. It is 
difficult to conceive that though originally the 
law would not treat a payment for the purpoM 
of renewal of limitation even on the same footing 
as an acknowledgment it would, when once^ it 
recognised a payment as a ground for renewing 
limitation, make a payment made by one oo. 
debtor effective to save limitation as against 
others, though it could not be so in the case of an 
acknowledgment. There is no good ground m 
our opinion for holding tbat "the person liable to 
pay the debt or legacy" has the same meaning 
as “any person liable to pay the debt or legacy. 

[8] We are confirmed in this opinion by an 
exatQinatioQ of 8ub-s6Cfcion 3 (b) of ssotion 3 • 

It reads thus: 

"Where a liability has been locuttd by or o beWd 
of. a Hindu 5^5^ 

meat or payment made by. or by tbeWij v 
agent of, the manager of the of the 

shall be deemed to have been made on 

This makes it clear that if a ““ 

by a member other than the ® 
family it would not be deemed to 

made on behalf of the whole 2fami. 

bond is executed by four members of i 

lyA.B.c andD.ofwhichAis theman^,pay^ 

ment of interest or part of jot 

who were all liable to pay ^ taken 

extend limitation against all. U th 
by the Calcutta High CourUnd m ^ 
case, referred to earlier, against 
Blair and Banerji JJ. in 27 ADD 675 
correct, a payment “ade *)y B. o or y 
renew limitation against all the fou mj pat 

“ t; “To-s r. bf»!- 

necessary to add sub-s. (s) (b) * ' ^ ]jy the 

pBCtive whether the paynoent membefi 

manager of fte family ^ °y\hB debt,» 
every one of whom L-t of liffli* 

would be sufficient to of A® 

tation for bringing a smt for recovery 

debt against all the members. 
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[9] There does not appear to be ary good 
ground for bolding that S. 21 is an exception to 
S. 20. 

[10] It is clear that for the purposes of S. 21, 
ss. 19 and 20 are treated as having common 
scope. Both are treated on the same footing and 
it will be difficult to hold that this section would 
operate as an explanation so far as S. 19 is con. 
cerned and an exception in the case of s. 20 ; 
obviously so far as S. 19 is concerned, S. 21 is 
only explanatory because on the language of 
that section it is only an acknowledgment 
given by the person against whom the property 
or right is claimed that can have the effect of 
renewing limitation. The law has, abundanii 
cautela made it clear that even in the case of 
several joint contractors, partners, executors or 
mortgagees, an acknowledgment given by one 
of them would not be effective to save limitation 
against others unless of course the person mak. 
ing the acknowledgment was acting as the agent 
for others. There does not appear to he any 
sound reason to bold that if s. 21 was explanatory 
of S. 19, it was intended to have the effect of an 
exception so far as S. 20 was concerned. Is there 
any reason of the numerous categories to which 
persons subject to joint liability may belong only 
these four joint contractors, partners, executors 
or mortgagees, should be selected for special 
treatment? 

[Ill To put the construction contended for 
by appellant decree-holders in a case like that 
which necessitated this reference would create 
numerous anomalies and give rise to a crop of 
difficult questions. If there ate several joint 
contractors and one of them dies are his heirs 
joint contractors with the remaining contrac¬ 
tors? If a contractor leaves several heirs, are 
they all joint contractors for the purpose of S. 21? 
If one of several mortgagors transferred a part 
of his mortgaged property to some one is the pur¬ 
chaser from such mortgagor a joint contractor 
with the other mortgagors? 

[12] Reference in certain cases has been made 
to the Privy Council decision in ( 1886 ) 11 A. c. 
689^^ especially to the following observations of 
their Lordships: 

"It must bo tcmemborcd that payment and acknow¬ 
ledgment are two very diOerent things. As r(^ard3 the 
person making them, acknowledgment may.... be 
made by a person who, thoogh a party to a mortgage 
contractibas ceased to have any substantial interest in 
it and has nothing to lose by acknowledgment, whereas 
payment is certain to be made only by those who have 
some duty or interest to pay. As regards the recipient, 
so long as be is paid according to the intention of the 
oontractiog parties be is in full enjoyment of bis bar* 
gain and is not put upon any further assertion of bis 
rights; but not so if bo only receives acknowledgment. 
If therefore we find that the Legislature has used dif¬ 
ferent language about the two cases, we must not readily 
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conclude that it has done so by accident or without 
meaning it." 

The obaeivatioDS were made in coDuection with 
certain sections of the Statute of New Brunswick 
dealing with limitation of Beal Actions, and it 
has been taken for granted that the observations 
of their Lordships in that case should be applied 
to the provisions of ss. 19 and 20 , Indian Limita¬ 
tion Act. We may with the greatest respect observe 
that in a matter like the one before us it is un¬ 
safe to try to seek light from observations made 
on the construction to be put upon a Statute of 
New Brunswick, especially as the language of 
ss. 29 and 30 of that Statute is not tbo same as 
that of our Act. As pointed out by Nasim Ali J. 

in A. I. R. 1938 cal. 129:'^ 

"Under the English law there is a distinction bet¬ 
ween secured debts and unsecured debts. By S. 8 of B. 
P. L. A., 1874, part payment of principal or interest 
checks the running of tho statute in case of secured 
debts. There is no statutory provision regulating the 
effect of payment upon unsecured debts and payment 
only saves the debt when it is such that a promise to 
pay the debt can be implied. The Limitation Act, how¬ 
ever, makes no such distinction. In India it is not ne¬ 
cessary to import the doctrine of implied promise to 
save by payment a simple debt from limitation.’’ 

[13] We have been at paiog to trace tbs hig. 
tory of S. 21 of our Limitation Act in order to 
show the Hue on which the law has developed in 
this country and its process of growth. We have 
not the same information as regards tbs Statute 
of New Brunswick and having regard to the 
difference in the language of the Statutes in the 
two countries, we should not merely on account 
of certain common expressions in the two Sta¬ 
tutes assume that what was observed by their 
Lordships of the Privy Council as regards cer¬ 
tain sections of a statute in another country would 
be equally applicable to tho interpretation of 
ss. 19 and 20, Indian Limitation Act. 

[14] We are for tbo reasons given above of 
opinion that S. 21 is explanatory of ss. 19 as 
well as 20 and does not constitute an exception! 
in the case of either of these sections. We there-! 
fore answer the question referred to us by the' 
Division Bench in the negative. 

V.E. Reference anmered 

in the negative. 

A. I. R, (35) 1948 Oudh 197 [C. N. 74.] 
Kaul and Misra JJ. 

Collector of Moradabad — Defendant — 
Appellant v. Equity Insurance Co. Ltd. — 
Plaintiff—Respondent. 

First Appeal No. 71 of 1942, Decided on U-I2-1947, 
from decree of Civil Judge, Malibabad, Lucknow, D/- 
30-4-1042. 

(a) Companies Act (1913), S. 24 (1)-Certificate 
under, is conclusive as to number of shares subs* 
cfiber took—Proof to contrary not permissible— 
Companies Act (1913), S. 6(3), and Evidence Act 
(1872), S. 4. 


Collector op Moradabad v. Equity Insurance Co. 
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A certiQcate of registration given by the Registrar 
in re-pcct of a Company is conclusive evidence of the 
fact tiiat cacii sub'Cnber wrotb opposite bis name the 
number of shares he took, and in view of the provi¬ 
sions of S. 6 read with S. 21 a subscriber cannot be 
permitted to prove tbo contrarv: (1867) 2 Ch. 674 and 
40 Cal. l(?.C.),Re/. ‘ [Para 12] 

Annotation:— (’iG-Man) Companies Act, S. 6, Note 
1 and S. 2}, Note 1. 

(b) Companies Act (1913), S. 30(1)—Subscribers 
become members ipso facto on incorporation of 
company—Neither allotment of shares nor entry of 
their names in members’ register is necessary. 

In tbo case of subscribers of memorandum, no allot¬ 
ment of shares i.s necessary; nor is the entry of their 
names on the regiiter of members necessary. Every 
subscriber becomes a member ipso facto on the incorpo¬ 
ration of the company, .and liable as the bolder of 
whatever number of shares he has subscribed foe: 
(1900) 2 Ch. 56, (1877) 5 Ch. I). 525; (1885) 29 Ch. D. 
421 and 25 A. I. R. 1938 Sind 187, Bel. on. [Para 13] 

Annotation;—('4C-Man) Companies Act, S. 30 Note2. 


4. (1377) 5 Ch. D. 523 : 46 L. J. Ch. 842 : 36 L. T. 
545, In re London and Provincial etc. Go. 

5. (1885) 29 Ch. D 421: 52 L. T. 933, In re Florence 
Land and Public Works. 

6. (’38) 25 A. I. R. 1938 Sind 187 : 32 S. L. R. 167: 
177 I, C. 577, Vazirmal Kevalram v. Makran Gout 
Steam Navigation Co. Ltd. 

7. (1902) 2 Ch. 14 : 71 L. J. Ch. 541 : 88 L. T. 671 j 
50 W. R. 566. Bellerby v. Rowland and Marwoods 
Steamship Co. Ltd. 

8. (1887) 12 A. C. 409 : 57 L. J. Ch. 23 : 57 L, T. 457: 
36 W. R. 145, Trevar v. Wbiteworth. 

9. (’42)1. L.R. (1942) 1 Cal. 132 ; 29 A. I. R. 1942 
Cal 516 : 203 I. C. 469, In re Bengal Eleotrio Lamp 
Works Ltd, 

10. (’41) 16 Luck. 701 : 23 A. I. R. 1941 Ondh 254: 
192 I. C. 833, Deputy Commr. Eherl v, Dt. Bam 
Kumar Saxena. 

11. (’38) 65 I. A. 66 : 25 A. I. R. 1938 P. C. 67:1. L 
B. (1938) 2 Cal. 72 : 32 S. L. R. 374 : 1731. 0.15 
(P. C.), B. N. Rly. Co. Ltd, v, Ruttanji Bamji. 


(c) Companies Act (1913), S. 30_Ways by which 
person may become member or shareholder stated. 

A person may become a member or a shareholder of 
a company in any of the following ways: 

(1) by subscribing the memorandum of association 
before its registration; 

(2) by agreeing with the company to take a share or 
shares and being placed on the register of members; 

(3) by taking a transfer of a share or shares, and 
being placed on the register of members; 

(4) by registration on succession to a deceased or 
bankrupt member; and 

(5) by allowing his namo to be on the register of 

members or otherwise holding himself out or allowing 
himself to be held out as a member. [Para 13] 

Annotation:— (’46-Man) Companies Act, S. 30, 

(d) Companies Act (1913), S.55-Surrender of share 
amounts to reduction of capital—Such surrender 
is unlawful unless confirmed by Court. 

It is not open to a shareholder to surrender the shares 
held by him, or to the company to accept the surren¬ 
der, unless the act of the company can be brought 
within the rules relating to forfeiture of shares. A 
surrender of share amounts to a reduction of capital 
which is unlawful, unless confirmed by the Court: 
(1902) 2 Cb. 14, Foff. [Para 16] 

Annotation:—(’46-MaD)Companies Act, S. 55, Hotel. 

(e) Companies Act (1913), S. 49-Call Resolu- 
lion authorising making of call -Time and place of 
payment need not be specitied therein 

It is not necessary that the time and place of pay¬ 
ment should be specified in the resolution authorising 
the making of the call. This should be done subsequently: 
29 A. I. R. 1942 Cal. 516, Ref. [Para 17] 

Annotation: —(’46-Man)Companies Act, S.49Hotel. 

(f) Companies Act (1913), S. 207(l)_Affidavii by 
all directors not necessary. 

Section 207 docs not require that there should be an 
affidavit by each of the directors making the declaration. 

[Para 18] 

Crises referred '.— 

1. (1867) 2 Ch. 674 : 36 L. J. Ch. 757 :16 L. T. 780 : 
15 W. R. 1100, Peel's case. 

2. (’12)39 I. A. 237 : 40 Cal. 1 : 16 I. C. 70 (P.C.), 
Nco^a Goolam Ariff v. Ebrahim Goolam Arifl. 

3. (1900) 2_Cb. 56 : 69 L. J. Ch. 428 : 82 L. T. 400 : 
48 W. R, 546, Aiesandar v. Automatic Telephone Co. 


Nasirullah Beg and J. E. Tandon—loi Appellant. 

Ram Prasad Verma and Sri Ram Oupla — 

for Respondent. 

Judgment—This is a defendant’s appeal in 
a suit brought by the liquidator of Equity Insu¬ 
rance Co. Ltd., Lucknow (in liquidation) again¬ 
st the Collector of Moradabad, Manager, (loart 
of Wards, Sabaspur Bilari Estate, Moradabad. 


[ 2 ] The facts material for the decision of this 
appeal are as followsA limited liability com- 

pany, called Equity Insurance Co. Ltd. Laoknow, 

was registered with the Registrar, Joint Stock 
Companies, U. P. on 12-5-1993, with a capital of 
10 lacs divided into 40,000 shares of Rs. 35 each. 
The eight promoters of the Company who aao- 
scribed tbo Memorandum of Association were;u) 
Jagat Kumar, Raja of Sahaspur, district 
Moradabad, (2) Goverdban Prasad Bhargawa, 
(3) D. 0. H. Dinshaw, (4) Krishna Narain, (5 
T. C. Jaini, (6) Choudhary Mohammad InnjaD. 
[ 7 ) Sikhar (^hand Jaini, and (8) H. N. 

The number of shares taken by Roj^ 
Kumar, as noted opposite his name in the Memo¬ 
randum of Association, was 1500. Besides 
lagat Kumar, all the other promoters 
io Lucknow, where the company bad its he 
office. The Raja was a young man ? jl 
w-as being managed by the Court of 
was released from the superintendence 0 
Oourt of Wards in January, 1933. 

Kumar signed the company’s Articles of A 
tion also, and the number of shares taken by 
IS noted there was 1500, as in the 
3f Association. No money was pai^ 
lagat Kumar in respect of these ^ 
leath which occurred on fl.3-1934, within * ' 

Df coming into existence of the .uy 

ioes it appear that any shares were tor 

allotted to him. 
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[8] It appears that on the assumption of the 
superintendence of the estate of Raja Jagat Kumar 
by the Court of Wards, the usual notice under 
S. 17 of the Act was published in the Gazette. 
In response to this notice the company intimated 
to the Collector of Moradabad that the Raja 
held 1500 shares of Rs. 25 each as promoter of the 
company, and was also one of its directors. As no 
amount was paid by the Raja in respect of the ap. 
plication and allotment money, Bs. 15,000 was due 
from his estate (at Bs. 6 application money and 
BS. 5 allotment money per share). In reply to 
this, the Collector intimated to the company that 
if the Raja had to pay any amount on account 
of the shares alleged to have been held by him, 
the Court of Wards “would like to withdraw 
from this position” as it no longer wanted to 
incut any further expenditure of this kind. By 
the same letter (ex. 16 ) he asked the General 
Secretary of the Company to send him a detai¬ 
led explanation of the fees claimed against the 
Baja. By a letter dated 8.11-1934, the managing 
agents of the company informed the Collector of 
Moradabad that in deference to his wishes, the 
company “would forego the claim”. 

[4] On 26.2.1936. a Call in respect of bs. 12.8-0 
per share was made by the directors of the com. 
pany. Jagat Kumar being dead, and as superin. 
tendance of his estate was assumed by the Court 
of Wards, (sometime in April 1934.) a notice of 
the call was6erved;upon the Collector of Morada. 
bad who was the manager of the Court of Wards 
in charge of Sahaspur Bilari Estate. The Court 
of Wards did not pay any money.towards this 
call. The directors of the company made a 
second call of bs. 12.8-0 per share on 27 8-1938. 
Notice of this call was served upon the Collector 
of Moradabad who denied the liability of the 
estate of Raja Jagat Kumar to pay anything. 

[5] The company went into voluntary liqui. 
dation by a resolution of the shareholders passed 
on 7.12-1940. The liquidator made an applica. 
tiOQ to bring a suit against the estate of Raja 
Jagat Kumar in respect of the money due for 
the second call,- which was made in 1938, in 
forma pauperis. The application was dismissed. 
Thereupon the liquidator, Mr. Sbyam Manohar 
Rastogi instituted on 27-8.1941, the suit which has 
given rise to the present appeal for recovery of 
as. 25.600 including Rs. 18.750 on account of the 
call money (due in respect of the second call 
made in 1988) and Bs. 6,760 on account of in- 
terest at the rate of 12 per cent, per annum. 

[6l On behalf of the defendant, it was denied 
that Raja Jagat Kumar signed the Memorandum 
of Association or agreed to purchase ISOO shares. 
It was pointed out that no allotment of shares 
was made to the Raja, and that the notice of the 
■call in respect of which the suit was brought was 


V. Equity Insdrnace Co. Oudh 190 

bad in law. It was further pleaded that even if 
the Raja be held to have purobasod any shares 
in the plaintiff company, they were surrendered 
by the Collector after the Raja’s death, and the 
surrender was accepted by the company. That a 
call in respect of 12/8 per share could not be 
made and that the proceedings relating to the 
company going into liquidation were not 
legal as the necessary formalities required by 
law were not complied with and accordingly the 
present liquidator bad no right to institute the 
suit. The liability to pay interest was denied. 
It was also pleaded that the suit was barred 
under S. 20, Court of Wards Act. Two other 
pleas namely that the suit was barred by the 
law of limitation and that a fraud was practised 
upon Raja Jagat Kumar in inducing him to put 
his signature to the Memorandum of Association 
of the company, were also raised. It is, however, 
unnecessary to consider these pleas as they were 
not pressed in appeal. 

[71 The learned Civil Judge of Malibabad, 
by whom the case was heard, framed the fol¬ 
lowing issues: 

1. (a) Did the lato Baja Jagat Eumar sign the Arti¬ 
cles ol AssocialioQ and MemoraDdum, as alleged by 
the plaintifis? If so, itseScct? 

(b) Did the late Baja Jagat Kumar enter into an 
agreement to purchase 1500 shares at Bs. 25 eaoh? 

(c) Did the plaintiff make the calls as alleged? Were 
the calls valid? Could the plaintiS make a call for 
Rs. 12*8-0 pec share on 27*8*1938, as alleged in para- 
gtapU 5 of the plaint? 

2. Did the plaintiS agree to forego the claim in res¬ 
pect of the aforesaid shares, and did defendant surren¬ 
der them, as alleged in paragraph 15 of the written 
statement? If so, its effect? 

3. (a) Is the suit barred by time under S. 20, Court ol 
Wards Act? 

(b) Is the suit barred by time under the general law? 

4. Whether the agreement about the purchase of 1500 
shares is vitiated by fraud as alleged by the defendant? 

5. Whether the plaintiS is entitled to get any in¬ 
terest? If eo, at what rate? 

6. To what relief, it any, Is the plaintiff entitled? 

7. Was no allotment necessary in case of the subscri¬ 
bers of the Memorandum of the Association, as alleged 
by the plaintiff? Was any allotment made? 

8. Did the plaintiff company go into liquidation and 
Is the plaintiS entitled to sue? 

[8] The loacned Judge held that; Raja Jagab 
Kumar signed the Memorandum and the 
Articles of Association of the company aud 
agreed to take looo shares of Rs. 25 each, and 
that a call foe payment of Bs. 12.6 0 per 
share was made on 27-8.1938, which was a good 
and valid call. As regards the plea of surren- 
der of shares, it was held that the Secretary 
of the company did forego the amount of the 
calls that bad been made up to 8.11.1934, though 
be was not authorised to forego the allotment 
money and the application money. The pleaa 
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based upon s. 20, U. P. Courts of Wards Act, 
tbe law of limitation and fraud were negatived. 
It was further held that no formal allotment of 
shares to Raja Jagat Kumar, who was one of 
the promoters of the company, was necessary; 
that tbe proceedings relating to the company 
going into liquidation were not vitiated by any 
defects and that in tbe circumstances tbe plain¬ 
tiff company was entitled to the interest claimed. 
The suit was accordingly decreed. Dissatis¬ 
fied with this decision, the defendant has prefer¬ 
red this appeal. 

[9] All tbe pleas raised in the lower Court 
except those covered by issues 3 (a) and (b) and 
issue 4, were raised before us in appeal. 

[10] It was contended that the plaintiff-res- 
pondent bad failed to prove that Raja Jagat 
Kumar signed the Memorandum and the Arti¬ 
cles of Association, or that be agreed to take 
1500 shares. [After discussing the evidence on 
the point their Lordships held that Raja Jagat 
Kumar signed the Memorandum and tho Articles 
of Association and agreed to take 1500 shares.] 

Ill] Lengthy arguments were addressed to us 
on tho provisions of s, 24, Companies Act, and 
considerable time was devoted to a discussion of 
Peel's case (1867) 2 Cb. 674.^ In view of the finding 
of fact at which we have arrived, it is unnecessary 
to examine in detail either S- 24, Companies Act, 
or tbe dicta laid down in (1867) 2 cb. 674.^ We 
may, however, point out that by S. 6 (3) in tbe 
case of a company limited by shares, each sub¬ 
scriber is required to write opposite his name the 
number of shares he takes. We find that in tbe 
Memorandum of Association of the company to 
which this appeal relates (Ex. 2/p. w. l) the con¬ 
cluding portion of para. 6 is as follows: 

“We tbe several persons whose names are subscribed, 
are desirous of being formed into a company in accord¬ 
ance with this Memorandum of Association and we 
respectively agree to take tbe number of shares in tbe 
capital of the company set opposite to our respective 
names." 

Just below this paragraph are given the names 
of the persons who subscribed the Memorandum 
of Association and opposite each name is men¬ 
tioned the number of shares taken by the sub¬ 
scriber. The first name is that of Raja Jagat 
Kumar, Raja of Sahaspur, with the figure 1500 
Boted against it in tbe column headed “number 
of shares taken by each subscriber." It is difiB- 
cult to believe that Raja Jagat Kumar signed tbe 
Memorandum of Association in ignorance of what 
was clearly noted just above where be signed his 
name. This is another reason which confirms 
the view taken by us. 

[12] Section 24 (i) reads as follows: 

“ A certificate of incorporatiou given by tbe Regis¬ 
trar Id respect of any association shall be conclusive 
evidence that all tbe requirements of this Act in respect 


of registration and of matters precedent and inddeatal 
thereto have been complied with and that the 
tioQ is a company authorised to be legisteied anddoiy-. 
registered under this Act." 

This rule of evidence is applicable to associatkns- 
coDStituted under the Indian Companiee AoL 
Section 6 lays down what tbe memorandnin d 
association of a company shall state. Admittedly 
a certificate of registration was given by the 
Registrar in respect of Equity Insurance Oa, 
Ltd. The certificate is, therefore, conclusive evi¬ 
dence of the fact that each 'subscriber wrote 
opposite his name tbe number of shares he took. 
It is not disputed that Raja Jagat Kumar sub¬ 
scribed the memorandum of association. We find 
the figure indicating the number of shares taken 
by him noted opposite his name. In view of tbe 
provisions of S. 6, read with S. 24 the appellant 
cannot be permitted to prove tbe contrary (S. 4, 
Evidence Act, i [i] of 1872; and 39 L A. 237.^ 


[13] It was suggested at one stage of argn- 
ments that even if Raja Jagat Kumar signed the 
memorandum of association for 1500 shares, then 
was no liability incurred to pay any calls madw 
in respect of those shares because “there was no 
allotment of any shares to the Raja." Theaiga- 
ment is without substance. A subscriber of tbe 
memorandum of association of a company le- 
deemed under s. 30 of tbe Act to have agreed to 
become a member of tbe company and od tho 
registration of tbe company tbe Act requires that 
bis name shall be entered in the register (rf 


members. Section 30 of our Act corresponds to 
S. 25, English Companies Act (rf WW 
S. 24, English Companies Act of 1903. It ^ 
held by Lindley M. R. in (1900) 2 ch. 66? that 

subscribers to the memorandum of association « 

a company limited by shares are liable, but only 
liable, by virtue of their subscription to P*? ^ 
the amount of their shares as and when call™ 
up. A subscriber of a memorandum of associa¬ 
tion becomes by S. 23 (tbe Master of Bolls was 
dealing with tbe Act of 1862) a member to 
pect of the number of shares subscribed by ^ 
without any further application by him « 
ment of shares to him. Every such snbscn 
becomes a member ipso facto on tbe 
tion of the company, and liable as the 
whatever number of shares he has.subswbw • 
Section 30 of our Act is the same as 8. 25 
English Act of 1929. The section deals ^ 
classes (l) • persons who have subsenw® 
company’s memorandum of assoflstwn, 

(2) those who have agreed to be 
and whose names are entered to the 
A person may become a member or * 
holder in any of the following 
subscribing the memorandum of ^ 

its registration; (2) by agreeing wito 
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pany to take a share or shares and being plaoed 
on the register of members; (3) by taking a 
transfer of a ehaie or shares, and being placed 
on the register of members; (4) by registration 
on succession to a deceased or bankrupt mem* 
ber, and (6) by allowing bis name to be on the 
register of members or otherwise bolding himself 
out or allowing bimself to be held out as a mem¬ 
ber. The original subscribers are by the act of 
Legislature deemed to have taken shares set 
opposite their names, the object being that the pub¬ 
lic might rely with conhdence on the subscribers 
of the Memorandum becoming members of tbe 
company. In the case of subscribers of tbe 
memorandum, no allotment of shares is neces¬ 
sary : see (1877) 5 Ch. D. 625*. Nor is tbe entry 
of their names on the registers of members 
necessary, (1886) 29 cb. D. 414^ and A.l.B. 1938 
Sind 187.® 

[14] It was next argued that after the death 
of Baja Jagat Kumar, tbe Collector of Morada- 
bad, as manager of Court of Wards, Sahaspuc 
estate, surrendered tbe shares held by the Baja 
and that the surrender was accepted by tbe 
Secretary of tbe plaintiff company; accordingly 
Raja Jagat Kumar's liability in respect of tbe 
shares was extinguished. On 23rd April 1934, tbe 
following letter (Ex. 13) was written by the Sec- 
cretary of tbe company to tbe Collector of 
Moradabad. This was in reply to tbe notice 
published in tbe Gazette calling upon all credi¬ 
tors of the Raja under S. 17, Court of Wards Act, 
to submit tbeir claims: 

"Sir, 

Ro: Late Baja Jagat Kumar of Sahaspur. 

With reference to your notice nbiut theclaimsagainst 
tbe late Baja Jagat Kumar of Sahaspur, Biiari estate, 
district M iradabad, we beg to inform you t)mt tbe late 
Baja was holding 1500 ffaarea of Bs. 25 each as a pro¬ 
moter of this company and was also a Director in tbe 
same. No amount was paid by tbe late Baja towards 
these shares and tbe application and allotment money 
at Bs. 5 each on each account or Ba. 10 per share of 
the share of Bs. 25 each has been made. At present a 
sum of Ks. 15,000 is due from tbe late Raja towards 
tbe application and allotment money and tbo remain- 
ing calls will be communicated to you as tbeyace made. 
Hope you will make a note of this when inquiring into 
the extent of tbe late Baja’s indebtedness.” 

To this tbe following reply was sent by the Col- 
lector (EX 16): 

"Dear Sir, 

With reference to your registered letter dated 23rd 
April 1984, addressed to tbo Collector of Moradabad, 
regarding your claim of Bs. 15,000 against tbe late 
Baja Jagat Kumar of Sahaspur, I do not quite follow 
your claim. Does it mean that ibe Baja had to pay you 
this amount for bolding chares? If that is so 1 would 
like to withdraw from this position as we no longer 
want to incur any further expenditure of this kind. 
Will you please send me a detailed explanation of your 
claim?” 

On 8tb November 1934, Dinabaw Trust Com¬ 
pany, who were the Managing Agents of Equity 
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loBurance Company, sent a reply ex, A17 to tbe 
Collector of Moradabad as follows; 

"Sir, 

In reference to your letter No. 1C5 dated tbe 2Glh 
ultimo wbiob reached us on tbo 6th current wo have 
tbe honour to inform you that our claim against tbo 
late Baja Jagat Kumar is for the cost of 1500 shares of 
Bs. 25 each (Bs 10 paid up) which bo bad applied for 
as one of tbe signatories of this company. 

Under separate cover we are sending you a copy of 
tbo Memorandum and Articles of Association, and the 
original documents with bis signatures are Sled with 
the Registrar of Joint Stock Companies,U.l’., Lucknow. 

As in yoiif letter No. 278/X dated Jtd May 1934, you 
wished that e>tate should not be burdened with this 
debt, in deference to your wishes wo will forego tbo 
claim, although legally wo are entitled to enforce same, 
and tbe giving up of this amount entails a heavy strain 
on (he company.” 

[15] It was contended on tbe basis of this cor¬ 
respondence that there was a surrender of shares 
by ibo Collector on behalf of tbe Raja and tbe 
surrender was accepted by tbe company through 
its managing agents. In reply to an argument 
advanced on behalf of tbe plaintiff-respondent 
that tbe letter of Stb November was sent by tbe 
General Secretary, who bad no authority to ac¬ 
cept any surrender of shares, it was pointed out 
that tbe acceptance of surrender was acted upon 
by the company as will appear from the copy of 
return of allotment of shares prepared under 
8.104 of the Act, (ex. ai), which does not con¬ 
tain tbe Raja's name. This document is dated 
2 Dd October 1984. Though the letter accepting 
the surrender was despatched on 8th November, 
it appears that tbe company bad decided upon 
acceptance of tbe surrender of shares subscribed 
by Raja Jagat Kumar before 2Qd October 1934, 
Tbe appellant's learned counsel further relied on 
tbe summary of capital and list of sbare-holders. 
Ex. AC, made up to Slst December 1934. Tbe 
number of shares mentioned therein (2042) clearly 
shows that tbe shares subscribed by Raja Jagat 
Kumar were not included in this statement; nor 
do we find tbe Raja’s name mentioned in the list 
of share holders. Article 34 of tbe Articles of As¬ 
sociation gives tbe directors the authority to ac¬ 
cept a surrender of any shares "on such terms 
as they think fit provided that no part of tbo 
assets of tbe company shall be employed in tbo 
purchase of the company’s shares." Under 
Art, 119, the powers and duties which were ex¬ 
pressly or impliedly vested in the directors by 
the Articles of Association, except tbo power of 
borrowing money, were to be taken as delegated 
to tbe managing agents. In view of tbe conclu¬ 
sion at which wo have arrived'on tbe legality of 
acceptance of the surrender of shares we will 
without any detailed examination of tbe mate¬ 
rial bearing on tbe point, assume that by their 
letter dated Stb November, tbe managing agents 
agreed to forego their claim against the Raja. 
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This must aatiually relate to the claim which 
was then made. This is clear from para. 1 of 
the letter, The claim, it will be recalled, made 
by Ex. 13 was for Rs. 15,000. Specific reference 
is jiuule to this claim by mentioning the number 
of shares subscribed by the Raja, the price of 
each share, and thereafter adding (“Rs. 10 paid 
up”). Though some support is lent to the appel- 
lant’s contention by Ex, A1 and Ex. A6 having 
examined the entire correspondence on this sub- 
ject, we arc unable to bold that there was a sur- 
render of the shares held by Raja Jagat Kumar, 
or that the company either through its directors, 
or managing agents, accepted this surrender. 

[IG] It appears to us, however, that even if 
the Collector intended to surrender the shares 
which is by no means clear and the secretary 
of the company intended to accept the same, the 
transaction would bo ultra vires. There can be 
no doubt that the secretary’s act in the present 
case would not only mean release by the com* 
pany to the shareholder of the money due in res¬ 
pect of the calls that bad already been made, 
but also release of uncalled capital on the shares 
held by him. This is not permitted by law. Un¬ 
der our law, it is not open to a shareholder to 
surrender the shares held by him, or to the com¬ 
pany to accept the surrender, unless the act of 
the company can be brought within the rules re- 
latiug to forfeiture of shares. That a surrender 
of share amounts to a reduction of capital, which 
is unlawful, unless sanctioned by the Court, was 
laid down by Cozens-Hardy L. J. in (l902) 2 Ch. 
14^ where it was held that a surrender of 
shares in a limited company, the company 
releasing the shareholder from further lia¬ 
bility in respect of the shares, is equivalent to 
a purchase of the shares by the company and is 
therefore illegal and null and void, on the prin¬ 
ciple of the case in (1887) 12 A. C. 403.® Under 
S. 55 of our Act, the share capital of a company 
limited by shares can be reduced only if so 
authorised by its articles, and subject to con¬ 
firmation by the Court. To reduce tbesharecapi- 
tal of the company in violation of the provisions 
of s. 55, unless it is done in conformity with 
some other provision of the Act is illegal and 
cannot be recognised. Admittedly in the present 
ease the reduction of the share capital of the 
company was brought about not in any of the 
modes provided by the Act, and so must be held 
to be void. The result, therefore, is that the appel- 
lant cannot take advantage of any acceptance 
of surrender of shares, even if it could be esta¬ 
blished. 

[17] Another point raised by the learned coun¬ 
sel for the appellant was that the call of 27th Aug¬ 
ust 1938 was invalid. Article 23 of the Articles of 
Association reads thus: 


“The diiectoi3 may from time to time sabjeot to any 
terms on which any share may have been issoed maka 
such calls as they think Gt upon the abateholders in m* 
pect of all moneys unpaid on the shares held by them 
respectively and each member shall pay the amount of 
every call so made on him to the persons and at the 
times and places appointed by the directors. A caU may 
be made payable by instaimeots.” 

It was urged that the directors failed to appoiot 
the time, place and person to whom the coll 
money was to be paid, There is a short reply to 
this argument. The directors delegated their po- 
wer to make calls to the managing agents, Arti¬ 
cle 119 has already been referred to, Everythiog 
that could be done by the directors, except bor¬ 
rowing money on behalf of the compny, could 
be done by the managing agents. On 27Ui 
August 1938 (Ex. 55) the Board of Directors pss- 

sed the following resolution: 

'■On the managing agents pointing oat in the mee* 
ting that funds were not available for depositing the 
security as ordered by tho Chief Court of Avadh, and 
also for filing suits against the defaulting sbareholdOT 
for recovery of arrears of previous call made on 26m 
February 1936, which they had not paid till now, » 
was resolved that a further call of the entire balanoe 
of the unpaid capital on the shares issued by the ooa* 
pany, be aud is hereby made iu pursuance of 
of the Articles of Association of the company, and Ih# 
managing agents are hereby authorised to take neces¬ 
sary steps in the matter." 

The contention of the learned counsel for the 
appellant was that the resignation of MesOT. 
Bankers’ Syndicate, who were the managing 
agents, was accepted and thereafter any 
representing the Bankers’ Syndicate comd no 
for the company. On 27th October » 
the following resolution was passed ^ w 
of Directors under the chairmanship o 


Parshotam Das; .. u^nkers' 

"Resolved that the resignation of „„ 

Syndicate from the managing agency of « 
be accepted but they should be requested . 

to fuDolion till such time as a new sneh 

introduced and they should cease to 
Managing Agents from the date on wme J 
over the charge to the new maoegements 

We agree with the learned 
below that the managing agents bad 6 e 
rity "to continue to carry on the 
company" till the newly appointed ° 
nager took over charge. There ia no minted 
show that any new manager had been 
or that he took over charge on the daw 
the notice for the call, forming the ws ^ 
suit which has given rise to this 

made. It is not necessary that the time an pte 

payment should be specified gjjooidbe 

thorising the making of the call. T 
done subsequently: see i. L. B. (1942/ ulfoed 
[18] Another contention raised by ^ 

counsel for the appellant -gt com- 

the provisions of S. 207 of the Act ff , -jotha 
plied with, the entire proceeding teiaimg 
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windiDg up of the Company was bad in law. It 
was urged that the declaration referred to in 
S. 207 (!) (Ex. A 20) was Qot accompanied by an affi. 
davit. We find however that Ex. A19 is an affi. 
davit sworn by Jagannatb, one of the directors 
of the company. It bears the same date as the 
declaration though it was sworn before Kb. Qua. 
maruddin Ahmad, Special Magistrate, Lucknow, 
on 7th November 1940. We do not think 
that this affects the validity of the proceeding. It 
was also urged that the affidavit was sworn by 
only one director and not by all who signed the 
declaration. We are of opinion that 9.207 does 
not require that there should be an affidavit by 
each of the directors making the declaration. 
The expression used is "verified by an affidavit." 
We are clear that the requirements of the sec¬ 
tion were met by the affidavit sworn by Jagan- 
natb. 

[19] The last point raised related to interest. 
Article 27 of the Articles of Association reads 
thus; 

"Iftliesum payable in respect of any call or instal¬ 
ment be not paid before or on the day appointed foe 
payment thereof the bolder for the time being of the 
share in respect of which such call or instalment shall be 
due shall be liable to pay interest for the same at such rate 
as the Directors may determine not exceeding 12 per cent, 
per annum from the day appointed for payment thereof 
to the time of actual payment.” 

There is no evidence, however, that the directors 
fixed any rate in the present instance. By the 
plaint interest at the rate of 12 per cent, per 
annum "as provided in the Article of Associa. 
tion" was claimed from the date of notice, 27-8- 
1938, and the whole of it was decreed by the 
lower Court. Interest can be claimed by a cre¬ 
ditor, (l) under a contract, (2) under a statute, 
or (3) on the grounds of usage : see 16 Luck. 
701.^'’ It was held by their Lordships of the Judi¬ 
cial Committee in 65 I. A. 66^^ that interest for 
the period prior to the date of the suit may be 
awarded if there is an agreement for the pay¬ 
ment of interest at a fixed rate, or it is payable 
by the usage of trade having the force of law, or 
under the provisions of any substantive law en. 
titling the plaintiff to recover interest. Reliance 
in tbe present case was placed on Art. 27 of the 
Articles of Association, but no rate having been 
fixed by the Directors, it is not possible to decree 
tbe claim for interest on that basis. May be that 
tbe directors did not want to charge any interest 
on this call. Their failure to fix any rate of in¬ 
terest is capable of such a construction. Nor can 
tbe claim for interest succeed on any of tbe two 
other grounds mentioned above. 

[201 We hold, therefore, that tbe decision of 
the lower Court as regards tbe payment of tbe 
call money must be upheld. Tbe decree in so 
iat as it awards interest up to tbe date of the 


suit is set aside. But for tbe modiGoation noted 
above the appeal is dismissed. Parties shall get 
and pay costs in both Courts in proportion to 
their success and failure. Tbe stay order dated 
11-9.1942, is vacated. 

v.R. Appeal partly allowed. 
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Kidwai and Chandiramani JJ. 

Radha Krishna and others — Defendants 
—Appellants v. Lachhmi Narain and others 
— Plaintiffs—Respondents. 

First Appeal No. 115 of 1942, Decided on 8*12*1947, 
from decree of Civil Judge, MobuDlalgaoj, Lucknow, 
D/-21-10-1942. 

(a) Civil P. C. (1908), S. 92-Public or private 
trust—Tests—Real test is not whether “Utsarg” 
was proved but whether facts and circumstances 
prove that that user by public was as of right. 

The performance of tbe ceremony of “Prasad Utsarg” 
does not provide the infallible indication of the nature 
of the trust. “Utsarg” is nothing more than parting 
with the proprietary right which is just as much neces¬ 
sary in private endowments as in public endowments. 
The real test as to whether a trust was a private or a 
public trust is not whether tbe "Utsarg” is proved 
but whether the facts and circumstances establish that 
tbe user by the public was as of right: Case laiu re¬ 
ferred. [Paras 18, 23] 

Annotation;—(’44*Com) C. P. C., S. 92, N. 15. 

(b) Civil P.C.(1908),S. 92-Scope-Suit for admi¬ 
nistration of trust, removal of trustees and appoint¬ 
ment of new ones—One of plaintiifs claiming to be 
sole surviving trustee — Defendants alleged to be 
not properly appointed trustees — Suit held fell 
within S. 92. 

It cannot be said that a suit brought by several 
plaintiffs for the due administration of tbe trust, re¬ 
moval of trustees, appointment of new trustees and for 
accounts, alleging that plaintiff 1 was the sole sur¬ 
viving trustee and defendants were not propsrly ap¬ 
pointed trustees, does not come within the scope of 
S. 92 merely because it was open to plaintill 1 to follow 
a different course, namely, to bring a suit for the vin¬ 
dication of bis personal rights. The position of the de¬ 
fendants in such a case is not that of trespassers but 
that of trustees do son tort; 1 A. I. It, 1914 Oudh 408 
25 A. I. U. 1938 Rang. 339 and 27 A. I. It. 1940 Fat. 
425, Ref. [Paras 29. 30] 

(c) Civil P. C. (1908), S. 92-Breach of trust al¬ 
leged in plaint is sufiicient to give jurisdiction 
under S. 92. 

It is the allegations contained in the plaint that 
determine jurisdiction. If, therefore, a breach of trust 
is alleged in tbe plaint that is sufficient to confer juris¬ 
diction under b. 92; 27 A. I. it. 1940 Pat. 425 and 10 
A. I. It. 1923 Bom. 6?, Rel. o». [Para 41] 

If once a Court has jurisdiction, it is not neoessary 
that a breach of trust should be proved before the 
reliefs contemplated by S. 92. Civil P. C., or any of them 
is granted : 21 A. 1. R. 1934 Bom. 26, Foil. 

[Para 43] 

It is as much a breach of trust for a person not en¬ 
titled to act as trustee to meddle with trust property as 
it is for a properly appointed trustee not to manage tbe 
property. [Para 44] 

Annotation:—(’44*Com) C, P. C,, S. 92, N. 2. 
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(d) Civil P, C, (1908). S. 92-Suit to get fresh 
trustees appointed on ground that no validly ap¬ 
pointed trustees were in existence falls under S. 92. 

A suit to get fresh trustees appoioted on the ground 
that there arc no validly appointed trustees in exis¬ 
tence clearly conies within the second category of suit 
contemplated by S. 92, Civil P. C., namely, “where the 
direction of the Court is deemed necessary for the 
administration of any such trust:” 1 A. I. B- 1914 
Oudh 40s i'olL 41] 

Annotation:~(’41'Com) C. P. C., S. 92, N. 6. 

(e) Civil P. C. (1908), S. 92-Scope-Suit for vin- 
dication of private rights is beyond scope of S. 92. 

If the suit is for the vindication of the private rights 
of the plainliDs or any of them and not for the pro¬ 
tection of the trust it is a suit which should have been 
brought in the regular manner and it would be beyond 
the scope of S, 02, Civil P. C : 14 A. I. R. 1927 Mad. 
838, Foil. [Para 46] 

Annotation:—(’44'Coiu) C. P. C., S. 92, N. 2. 

([) Civil P. C. (1908), 0. 41, R. 2-New plea- 
Plea not raised in trial Court or in grounds of ap¬ 
peal and at variance with original pleadings 
cannot be allowed to be raised in appeal. 

Where in a suit under S. 92 both the parties accept¬ 
ed the position that there was only one trust and the 
case proceeded on thoso lines, a new plea that there 
were several trusts and the suit related to only one of 
them which was not raised in the trial Court or in the 
grounds of appeal and which was inconsistent with the 
original pleadings of the defendants cannot be allowed 
to be raised for the Grat time in appeal. [Para 64] 

Annotation:—(’4i-Com) C. P. C., 0. 41, R. 1, N. 12. 

(g) Civil P. C. (1908), S. 35—Trust case—Suit 
for appointing new trustees after removal ol defen¬ 
dants—Trial Court ordering costs of plaintiffs to be 
paid by defendants personally—Order held justified. 

A suit under S. 92 was brought for the removal of 
the defendants who were alleged to be trustees not 
properly appointed and for appointing new ones and 
for accounts. The defendants opposed the grant of the 
sanction by the Advocate General. The suit was con¬ 
tested on tbe ground that the trust was a private trust 
although under a compromise which was not accepted 
by tbe Court the parties had agreed that tbe trust was 
a public trust. The defendants took a plea that they 
were lawfully appointed trustees which was clearly un¬ 
tenable in view of the clear terms of the trust deed. 
Tbe trial Court made the plaintiS’s costs payable by 
tbe defendants personally. 

Held, that tbe order ol the Court was justified in tbe 
circumstances. [Para 63] 

Annotation:—(’44-Com) C. P. C,, S. 35, N. 16. 
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S. C. Das and Ram Krishna SJinvasftttio—for Bes* 
pondents 1 to 3. 

Judgment:— The following short pedigree 
will help to elucidate the facts of the case: 

(See pedigree on page 205.) 

[2] In moballa Top Darwaza in the city of 
Lucknow there existed a temple (Shivala) bnilt 
by the ancestors of Jagannath Prasad. In 1^5 
he built a Thakurdwara near that temple and in¬ 
stalled in it an idol of Sri Radha Knshnaj’i Maba* 
raj on 7th February 1B95. On 17th September 
1905, there was a partition of their ancestral pro- 
Ijerty between Jagannath Prasad and Lacn mi 
Narain, and on 21st September 19u5, wt e 
brothers executed a deed of trust dwica g 
property to Sheoji and Thakurji— ewb ee 
properties being separately 

(EX 1). The properties dedicated to Tbatap 

consisted of-moveable and immovable prop® _ 
and were valued at Rs. 1.250 including tw 

Thakurdwara itself, which was 
600. Tbe properties dedicated to 
valued at Rs. 125 and were a 
tbe Shivala and a shop. By tbe deed 
sons, the two authors of the Trust, Muds 
Prasad, Pandit Kesho Nath and Pan i 
Shankar, were appointed trustee v 
was laid down for the appointment^of ir^ ^ 
tees in case any of the trustees i9 

work or refuses to work." ,, p-- 

[3] On 19th September 1907, Jagw « 
sad alone executed another deefl 
(ex. a.2), conveying a house in ^ 
Moballa in the city of Lucknow to on 
Krishnaji Mahraj and appointing th 

sons as those appointed by tbe deed ' jg, 
the exception of 

All the conditions of tbe deed of 190 

applicable. In 1908 he, as iu jop 

Thakurdwara, acquired a bonse m Moballa 

Darwaza {vide ex. a-S sale-d^)* a 

[ 4 ] On 16th April 1917 . Kamte 

cousin of Jagannath Pras^, 6^ 




Am 


Kali Charao 


loder Narain 


Enmta Prasad 


I 


Jagannath Prasad alias Nanoa 
Mabraj: Mst. Jaoki Dei 
(Oecossit sine prole). 


BASTI BAM 

I 


I 


Laobmi Naiaia 
(Plfi. 1) 


Sbiam Narain. (Plfi. 2) 


Oudh 205 


I 

Manni Lai 


Mst. Menda : Govind Narain 


Nand Rani alias Sukb 
Rani; Maiku Lai 

I 

Badba Krishna (Deft. 1) 


(Ex. A-4) dedicating some land in village Bud- 
hoi, district Lucknow, some trees in village 
Bhumar, district Lucknow and a half share in a 
bouse in Moballa Top Darwaza in the city of 
Lucknow, By this deed be appointed Jagannath 
Prasad, Pandit Gauri Shankar, Pandit Kesho 
INath and Badba Krishna Sbukul (defendant 
1) trustees. Thus it will be seen that Lacbmi 
Karain was omitted from the list of trustees and 
Badha Krishna was added. It is agreed that Mata 
Prasad had died in 1914. 

[5] On 25th March 1910, Jagannath Prasad 
died leaving no issue, His widow, Janki Dei, 
became his successor and on 26th November 
1940, she executed a will, Ex. 3. In this 
will the lady recited the religious bent of mind 
and the charitable inclinations of her husband. 
She then stated that she was in financial 
difficulties with regard to the necessary cere¬ 
monies for the benefit of her husband's soul and 
for her own maintenance so much so that the 
trustees had to grant her Bs. 8 per month for 
her subsistence in consideration of which she bad 
agreed to execute a will dedicating all the pro. 
.perty in her possession. She, therefore, proceeded 
to execute the will to 

“express my personal opinion and reduce to writing 
directions of my husband in this deed which is to take 
efieot after my death.” 

It is further stated that the testator’s husband 
bad always treated his nephew, Badha Krishna, 
as bis son and that she also did the same, while 
there bad been hostility between Jagannath Pra. 
sad and his brother, Lachmi Karain. She accord¬ 
ingly dedicated the entire property of which she 
might die possessed stipulating that, so long as 
she was alive, she would remain in enjoyment 
of it. Nine persons are named in this deed as 
truatees of whom 7 were defendanta 1 to 4 and 6 
to 8. 

[6] Mt. Janki Dei died on 25tb March 
1941, and disputes began at once between the 
trustees and Pandit Lachmi Narain, so that on 
27tb May 1941, the trustees gave notice to the 
latter to vacate a boose belonging to the trust 
which be was occupying becaose 

“gince the death of Jagasoatb Cbatorvedi some overt 
aoU done on your beb^f indicate your intention that 
you have become against the trust” (Ex. A'26}. 


To this the sons of Lachmi Narain replied by 
making a claim to considerable moveable pro- 
perty which, they alleged their uncle, Jagannath, 
bad left (Ex. A.2S). This claim was repudiated 
by the trustees who insisted upon Lacbmi Narain 
vacating the bouse (Ex. A-29). 

[7] Thereafter the present plaintiffs applied for 
permission to file a suit under S. 92, Civil 
P. C., and permission having been granted by 
the Advocate-General on 3rd December 1941, 
the suit, out of which this appeal arises, was 
instituted on 2nd January 1941. The plaintiffs 
alleged: (l) That the temple had been dedi¬ 
cated for the benefit of the Hindu Public gener- 
ally, and property bad been dedicated for their 
upkeep by several persons. (2) That under the 
conditions of the deed of trust, Jagannath Pra¬ 
sad was appointed manager by the trustees and 
he continued to work as such till bis death. (3) 
That Kesho Natb, Gauri Shankar and Mata 
Prasad bad died during tbe lifetime of Jagan- 
natb; thus on tbe latter’s death plaintiff 1, Lacbmi 
Narain was tbe sole surviving trustee. (4) That 
defendant 1, Badba Krishna bad great in¬ 
fluence and he used it to create mischief and 
quarrels in tbe family which he utilised to induce 
Mt. Janki Dei to create a fictitious trust. (6) 
That all tbe defendants combined to allow 
defendant 1 , to derive unlawful advantage 
from tbe trust and, after the death of Mt. Janki 
Dei "the defendants, now alleging tbemeelves to 
be trustees, do not allow plaintiff 1 to man¬ 
age tbe trust property.” (6) That it is necessary 
to appoint trustees in tbe place of all the trus¬ 
tees except plaintiff l,and to take accounts from 
tbe defendants who are not lawful trustees, 

[8] Consequently tbe suit was filed with the 
sanction of tbe Advocate-General and tbe folio- 
ing reliefs were claimed : (1) A declaration be 
granted that tbe defendants are not lawful trus- 
tees of tbe Trust of Thakurji and Mabadeoji 
situated at Top Darwaza and they be removed 
from the tros^esbip. (2) That four new trustees 
be appointed according to the conditions of the 
trust deed and a proper scheme be prepared for 
the management of tbe trust. (3) That accounts 
of the income and expenditure of tbe trust pro¬ 
perty be taken from the defendants. 
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[ 9 ] The defendantg filed a joint written state, 
niont in which they pleaded t (l) That Lachmi 
Navain had nothing to do with the construction 
of the Thakurdwara and temple, nor did he 
dedicate any property but all the property dedi. 
cated belonged to Jagannatb who only got 
Lacluni Marain’s signature to the deed by way 
of precaution. 12) It was admitted that Jagan- 
nath Maliaraj himself as well as other persons 
liad dedicated various properties at different 
times to the said tomplos. (3) It was denied 
that Lachmi Narain was a trustee. He had been 
opposed to the trust and had caused loss 
to it. He never took any interest in the trust 
and did not perform any work relating to 
the trust so he was removed long ago. 
{ 4 ) That there is no conspiracy to enable defen¬ 
dant 1 , to enjoy the profits and the defendants 
do not rely upon the will of Janki Dei for their 
status as trustees but they were duly appointed 
by Jagannatb Mabaraj under the terms of the 
deed of trust. (5) That Lachmi Narain claimed 
property dedicated by Kamta Prasad as his own 
property. (6) That after the death of Jagannatb 
Prasad and his widow, plaintiffs 1 and 2 assert¬ 
ed title to-property belonging to the trust and 
tried to induce tenants not to pay rents. They 
thus acted against the interest of the trust. (7) 
That the trust involved in suit is a private trust 
and S. 92, Civil P. C. is not applicable. (8) That 
there is no charge of mismanagement against 
any of the trustees who are respectable and res¬ 
ponsible men. (9) That the suit is mala fide to 
serve the acts of plaintiffs 1 and 2. 

[ 10 ] It was pleaded later on that, according 
to the allegations in the plaint, the defendants 
were nothing more than trespassers and con- 
sequently no suit under S. 92, Civil P. C. could 
be maintained against them. 

[ 11 ] Upon these pleadings, the Civil Judge of 
Mohanlalganj at Lucknow, framed the following 
issues: 

1. Did Jagannatb make a public trust as alleged f 

2. Are tbe plaintiOs the representatives of the Hindu 
public of Lucknow and can they maintain the pre¬ 
sent suit? 

3. Did defendant 1 not allow plaintiS 1 to carry 
out tbe duties as a trustee? If so, its efieot? 

4. Is tbe interest of the plaintiffs 1 and 2 adverse to 
the trust? If so, its effect? 

5. Have tbe plaintiffs left out any of the trust proper¬ 
ties? If so, what are the trust properties? 

6. Have the plaintiffs got any cause of action for tbe 
suit? 

7. To what relief are the plaintiffs entitled? 

8. Are the defendants duly elected trustees? 

9. If not so, can the present suit under S. 92 be 
maintained? 

[ 12 I The learned Civil Judge found : 

1. That tbe trust is a public trust. 

2. That plaintiff 1, being a founder of tbe trust 
and defendant 2 being his son, they had a sufficient 


interest in the trust property to justify them in com- 
mencing proceeding under S. 92, Civil P. 0. 

3. That defendant 1 did not allow plaintiS 1 to carry 
out bis duties as a trustee. 

4. That tbe defendants are not duly appointed 
trustees. 

5. That, in spite of ibis, they ate not rank tres¬ 
passers but trustees de son tort and oonseqaently they 
may be sued under S. 92, Civil P. C. 

6. That tbe interests of plaintiffs 1 and 2 are not ad¬ 
verse to tbe trust, and any claims made by them to 
property of tbe trust was made under a bona fide belief 
of right. 

7f'That all tbe property shown in Ex. A-32onpp. fi 
to 9 except the bouses shown as items 15 and 16 on 
page 9 are trust property. 

8. That tbe trust is not being administered according 
to the wishes of the founder. 

[I3l The Court accordingly directed the re- 
moval of the defendants and appointed five nev 
trustees—Lachmi Narain is not one of them. It 
also directed that accounts be taken and that 
defendant 1 should hand over the trust property 
to the new trustees. It refused to frame any 
new scheme and held that the scheme laid down 
in Ex. 1, tbe first trust deed, was suitable. Tbe 
defendants have appealed to this Court and tbe 
plaintiffs have filed cross-objections. 

[ 14 ] Tho appellants’ learned advocate has 
divided his contentions under the following 
!b6&ds * 

I. That tbe suit did not come within the pur¬ 
view of S. 92, Civil P. 0. on the following 
grounds: (a) it did not relate to a public trust 
but to a private trust; (b) it was not a wit 
against trustees since the defendants were alleg¬ 
ed by the plaintiffs to be trespassers and plaiu- 
tiff 1 claimed to be the sole trustee; (o) 
terest of plaintiffs 1 and 2 is adverse to 0 
trust; (d) no breach of trust has . 

and no necessity for any directions by the Wu 
has been shown- (e) the. suit is not bona 
since it is intended to enforce the ^ 

of Luebmi Narain and not to safeguard the 

II .That tbe defendants are duly appomw 
trustees and they are not liable to be , 
without proof of breach of trust which as 

been proved in this case. ^r^aW 

III. That costs of the suit have been wW 6 

allowed against tbe defendants. . ^ 

IV. That some properties belonging 


:ust have been omitted. ig qJ 

V. That there were two trusts 
rustees and the suit relates only to . 
rust. Hence no decree can be passed m 

f tbe other trusts. . .. --003. 

[16] The sole questions rais^ » ® ^ 
bjeotions relate to the extent of wfi ^ 
erties; the plaintiffs contending tba . , 
roperties, entered in lists A and B & failore 

I plaint are trust properties, and ^ 

rirrii .Tn/iofl atiDOUit plaihtin 


trustee. 
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[16] With regard to his first point, the appel- 
lants, learned advocate bases bis contention 
upon the absence of evidence to show that the 
"utsarg” was performed. He contends that the 
difference between a public and a private 
endowment is that, in the former, “utsarg” is 
performed while in the latter it is not. In sup. 
port of this contention he relies upon the deci¬ 
sions of a Bench of this Court in U 0 . w. N. 
1485^ in which, be contends that, the learned 
Judges have upheld this contention. No ^ubt 
the head-note supports his argument but a re¬ 
ference to the judgment itself-at page 1450 shows 
that there was no decision by the Court to this 
effect but that it was only mentioned that a 
certain witness, H. S. Narain Swami, bad de¬ 
posed that the real criterion of a temple being 
a publio one is proof of the performance of 
the ceremony known as the “Prasad Utsarg.” 
The learned Judges, in that case did hold 
that the temple was a private one not because 
no “utsarg” was formed—indeed no evidence as to 
this could be given since the temple bad been in 
existence for a century and a half at least—hut 
because they could not believe that a Muslim 
ruler, like the Nawob Asafuddaula, would have 
made a grant to a temple for the worship of an 
idol and thereafter there was no evidence that 
the grantee had performed the “Prasad Utsarg" 
and 

“there is no evidence that even after the grantoffire 
bigfaas of waste land by Nawab Asafuddaula to Dariao 
Gir, tbe latter or any desceodaot of bis ever consecrated 
this land or the buildings standing thereon to tbe idol 
of Bhaironji.” 

They then held: 

“In the absence of any such evidence we fail to see 
how tbe rights of private ownership granted to Dariao 
Qir in nawabi times and inherited by bis descendants 
and subsequently re-invested in them by the British 
Government at tbe timeof tbe preparation of tbe kbasra 
abadi of the city of Lucknow can be enatebed away by 
us from tbe plaintiSs and be made to vest arbitrarily in 
tbe idol of Bhaironji." 

In another part of tbe same judgment, at page 
1462, tbe learned Judges say ; 

"Tbe learned connsc) for the detendaDts-appellants 
has argued that user can convert a private temple into 
a publio trust, but that user must be unfettered and 
unreetricted by any act on tbe part of tbe owners of tbe 
temple. In other words, tbe owner or owners of tbe 
temple must allow tbe general publio tbe free use of tbe 
temple at all hours of tbe day and night without let or 
bmdrance and further tbe o&ecings made to tbe idol 
in tbe temple should be utilised for the upkeep of the 
temple. In the present ca^e there is evidence, which is 
accepted by us as true and which goes to show that the 
temple of Bhaironji remained closed for some time in 
the year, and nobody oballcnged tbe rights of tbe 
plaintids to do so. Further it is proved to our satisfac¬ 
tion in Ibis case that tbe oOeringa made to tbe idol were 
used by tbe plaintifis for their own personal benedtand 
were shared equally by the three branches of Dariao 
Oir’s family." 

[17] There was an appeal from this judgment 


to His Majesty in Council and tbo decision of 
their Lordships of the Judicial Comniitleo is 
reported in 1939 o. W. N. 1078.^ In this judgment 
the absence of proof of tbe ceremony of Prasad 
Utsarg is not even mentioned by tbeirLordsbips. 
Their Lordships considered tbo proved facts of 
that case and held that they did establish tbe 
claim that tbe temple was a private trust. The 
following passage, to be found at page 1035 of tbe 
judgment, is instructive: 

“Facts and circuinskncos, in order to be accepted ns 
sufficient proof of dedication of a (oiuple as a public 
temple.must be considered in tbeir historical setting in 
such a case as Ibc present; and dedication to the public 
is not to be readily inferred when it is known that the 
temple property was acquired by grant to an individual 
or family. Such an inference if made from the fact of 
user by the public is hazardous, since it would not in 
general be coDSonant with Hindu sentiments or practice 
that worshippers should bo turned away; and as worship 
generally impUes offerings of some kiod it is not to be 
expected that tbo managers of a private temple should 
in all circumstances desire to discourage popularity. 
Thus in 61 I. A. 405* tbe Board expressed itself as 
being slow to act on the mere fact of the public having 
been freely admitted to a temple. Tho value of public 
user as evidence of dedication depends on tbo circum- 
Btanc.'s which givestreogtb to tbo inference that the 
user was as of right." 

[18] Tbus this decision does not bear out the 
appellants’contention and real test laid down by 
their Lordships, as well as the learned Judges of 
this Court, was not whether tbe “utsarg" was 
proved but whether tbe facts and circumstances 
established that the user by tbe public was as of 
right. This is also tbe test that has been laid 
down in a targe number of decisions of various 
Courts which are collected together in Ghosh’s 
Law of Endowments, 2nd edition, page 140. Nei- 
tber Ghosh nor Mulla mention tbe performance 
of tbe ceremony of “Prasad Utsarg" as providing 
the infallible indication of the nature of tbe 
trust. 

[19] In A. I. R. 1924 p. 0.44^ also, their Lord- 
ships did not even mention the ceremony of 
"Prasad Utsarg” but held that 

“It could be a legitimate inference to draw that tbe 

fouudec of the temple bad.dedicated the temple 

to tbe publio if it was found that be bad held out tbe 
temple to the public as a public temple.” 

[ 20 ] Mulla in bis Hindu Law, paragraph 424 
(1) says; 

“424. (1) Religious eodowments are either public or 
private. In a public endowment the dedication is for 
tbe use or benefit of the public. When property is set 
apart for tbe worship of a family god in which the 
publio are not interested, tbe endowment is a private 
one. Where tbe main purpose of tbe endowment was 
tbe puja of a deity eUablisbed by the settlor in a house, 
and tbe surplus income was directed to be utilised for 
feeding the poor and helping tbe studenti, it was held 
tbe trust was a private trust and that all the trustees 
most join in its execution. Tbe distinction between 
public Bud privatee ndowmeots is important, for it has 
been held by the Judicial Committee that, where a 
temple is a public temple, tbe dedication may be such 
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that the family itself could not put an end of it, but in 
the case of property dedicated to a family idol, the 
consensus of the wbi^le family mi_’ht give the property 
another direction. This is regarded as one test to deter¬ 
mine whether the endowment is private or public. It 
has accordingly been held that where the heirs of the 
founder are unable to carry on the worshipof the family 
idol out of the income of the endowment, they may 
transfer the idol and its property to another family for 
the purpose of carrying on the worship. Such a transfer, 
if made without consideration and for the benefit of the 
idol, isvalid and binding on the heirs of the transferors. 
In other respects, however, there is no distinction be¬ 
tween the 1*0 kinds of endowments. Thus property 
dedicated to the services of a family idol cannot be ali¬ 
enated except (or unavoidable necessity, nor can it be 
laken in execution of a personal decree against the 
sbebait.” 

[21] Again in paragraph 407 (2) the learned 
author says: 

“407 (2) A Hindu, who wishes to establish a religious 
or charirable institution, may according to his law, 
ospress his purpose and endow it. A trust is not required 
for that purpose. All that is necessary is that the reli¬ 
gious or charitable purposes should be clearly specified 
and that the property intended for the endowment 
should be set apart for or dedicated to those purposes, 
Even in the case of a dedication to an idol, which can¬ 
not itself physically bold lands, it is not necessary, 
though it is usual, to vest the lauds in trustees. Nor is 
it necessary that there should be any express words of 
gift to the idol. No religious ceremony such as sankalp 
or samarpan is necessary and a clear and unequivocal 
manifestation of intention to create a trust and vesting 
of the same in the donor or another as a trustee is 
enough to constitute dedication." 

[22] Similarly, we find no mention of this 
test—namely, the performance of the ’“Prashad 
Utsarg”—either in Golapcbandra Sarkar Sastri’s 
works on Hindu Law or in Gour’s Hindu Code. 

[ 23 ] Saraswati in his Hindu Law of Endow¬ 
ments does mention the "utsarg" in para. 86 at 
page 127 but be only mentions it as the formula 
by which the owner divests himself of proprie¬ 
tary right and vests it in the deity. Ghosh in 
his Hindu Law of Endowment, p. 217, says the 
same; neither of them mentions it as a point of 
distinction between a private and a public en- 
dowment and, according to this view, it would 
appear that "utsarg” is nothing more than part¬ 
ing with the proprietary right which is just as 
much necessary in private endowments as in 
public endowments. 

[ 24 ] It is surprising that, if the performance 
of the "Persbad Utsarg” was such an essential 
element in a public endowment, as distinguished 
from a private endowment, neither their Lord¬ 
ships of the Judicial Committee, nor the learned 
Judges of various High Courts noticed it in 
dealing with the numerous cases that came be¬ 
fore them in which the question involved was 
whether a particular endowment was public or 
private endowment. Further it is equally sur¬ 
prising that the eminent Hindu jurists who 
wrote the test books on the subject should not 
have noticed this distinction. must, there¬ 


fore, consider not the question whether the 
"utsarg" is proved to have been performed, but 
whether the other trats laid down for distin¬ 
guishing public from private endowmeniB ate 
shown to ekist. 

[25] There is a considerable body of evidence 
on this point and the plaintiffs and defendanta' 
witnesses both agree that "the Sbivala is always 
open. Every member of the public is free to go 
and worship at the Sbivala”: see D. w. 1, Pan- 
di^dh Nath Misra. The same witness farther 
admits "no private individual or private family 
draws benefit under the trust in suit." The 
most important evidence, however, of the natoie 
of the trust is furnished by the deed of dedica¬ 
tion, EX. 1, by which Jagannatb Prasad aod 
Lachmi Narain dedicated property for the ap- 
keep of the Thakurdwara and Sbivala. Ttds 
deed clearly recognises the right of the public in 
this matter. Firstly, among the first trustees ap. 
pointed there were only two members of the 
family and the three others were strangers. The 
line of trustees was to continue is the line of 
these five trustees. Secondly, the deed provides 
that, if the successors of the executants fail to 
appoint fresh trustees within two months of any 
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the Dfttiive of the endowment'. In the circum- 
stances of the present case, bis evidence was, 
however, not necessary. In 1896 when tbo temple 
was founded, no property was dedicated and, ac¬ 
cording to EX. A-ll, the foundation of the temple 
was the act of Jagannath Prasad alone. Thus 
tbe evidence of Lacbmi Narain could have 
thrown no light upon wbnt actually happened at 
that time. When tbe time for dedicating pro¬ 
perty came, it was done by means of a deed, 
Ex. 1, and tbe evidence provided by that L^^^i 
Narain might make. 

[ 28 ] Tbe appellants' learned advocate next 
contended that even if it is established that tbe 
wakf is a public one, the case still does not come 
within the purview of S 92, Civil P. 0., because, 
according to the case disclosed in the plaint, the 
suit is by persons, one of whom is alleged to be 
a trustee, against persons all of whom are alleged 
to he trespassers. It is in reality a suit for tbe 
vindication of the personal rights of plaintiff 1 
and not for the protection of the trust and con- 
sequently no suit under s. 92, Civil P. C., lies. 
This contention does not Snd support in tbe 
facts of the present case. 

' [29] It is no doubt true that the plaintiffs 
allege that plaintiff i is tbe sole surviving trustee 
and the defendants are not properly appointed 
trustees, but the plaintiffs do not claim posses¬ 
sion for plaintiff 1 on this ground. No doubt 
plaintiff 1 could have brought a regular suit 
alleging himself to be the sole trustee and claim¬ 
ing possession of tbe trust property from alleged 
trespassers but plaintiffs 2 and 3 could not have 
l.joined such 'a suit nor could they have prayed 
for such a relief. When, therefore, they join and 
transform the suit into one not for tbe vindica¬ 
tion of the personal rights of plaintiff l but one 
for the due administration of the trust, it cannot 
be said that this suit does not come within the 
scope of S. 92. Civil P. C. merely because it was 
open to one out of several plaintiffs to pursue 
a different course. The reliefs claimed are re¬ 
moval of trustees, appointment of new trustees 
and accounting, all of which are reliefs which 
may be granted under 8,92, Civil P. C. Further, 
in view of tbo uncertainty of the position, which 
will appear in a subsequent portion of our judg¬ 
ment plaintiff 1 might well have considered it 
undesirable to vindicate his personal right to 
trusteeship and might have preferred to safe¬ 
guard the inferests of tbe trust by providing for 
its due administration by properly appointed 
trustees. There is nothing in 8. 92, Civil P. C., 
which will prevent him from doing so. 

[so] With regard to tbe contention that a suit 
under s. 92, Civil P. C., is not maintainable 
against trespassers, we would point out that, in 
•the present case, tbe defendants are not really 
1948 OJ27 & 28 


alleged to be trespassers but a position is assign¬ 
ed to them which would make them trustees de 
son tort. Tbe plaintiffs dcSnitcly allege that tbe 
defendants call tbomselvos trustees although 
they are not trustees in law, and it is also 
prayed that the defendants not being tbe lawful 
trustees should " be removed from the trustee¬ 
ship.” 

[31] In 18 0 . c. 33' a Bench of the Court of 
the Judicial Commissioner of Avadh discussed 
tbe matter and held that S. 92, Civil P. C., 
covered a suit for tbe removal of a person who, 
though not a trustee de jure, had taken upon 
himself the management of the trust property 
and thus become trustee de son tort. The same 
view was also taken in A. l. R. 1936 Rang. 339® 
and A, I. R. 19J0 Pat. 426.® 

[32] The learned counsel relied upon a large 
numtec of decisions which, be contends, have 
laid down tbe proposition that S. 93, Civil P. C., 
does not cover a suit against a trespasser. The 
position of a trespasser is different to that of a 
trustee de son tort: the former claims adversely 
to the trust and so he cannot be deemed to be a 
trustee within the meaning of tbe section, while 
the latter does not claim adversely though there 
may be a defect in bis title to act as trustee. 
Moreover, tbe facts of these cases were different. 

[33] In A. r. R. 1921 ALL. IIG^® it was said: 

"riiere is no allegation whatever thit of the defen¬ 
dants those who arc the heirs of Rarozin Shah were 
either appointed as, or ever took upon themselves tho 
duties of Iruitees, and therefne they could not ba 
charged with committing a breach of the trust. They 
are trespassers pure and simple, having regard to tho 
way in which they have dealt with the property and 
we think tbe proper course for the plaintiffs to proceed 
against them should have beon by an ordinary suit in 
the civil Court for ejectment," 

[31] This authority by no means lays down 
any general rule that S. 92, Civil P. C., does not 
apply to the case of persons who are alleged to 
have taken "upon themselves the duties of trus¬ 
tees ” In that case a takiadar began alienating 
portions of tbe cemetry of which he was takia^ 
dar as his private property and the suit was by 
a person claiming that bis ancestors were buried 
in the cemetry. Thus that was not a suit against 
a trustee de tort. 

[35] In A. I. R 192S p. c. lo" the suit was 
merely for declaration that the property in tbe 
jwssession of tbe defendants was wakf property 
and their Lordships of tbe Judicial Committee 

^held that such a suit did not fall within the 
'^Bcopo of S. 92, Civil P. C., because none of the 
reliefs specified in that section was claimed. In 
tbe present case all the reliefs claimed are men- 
tioned in 8. 92, Civil P. C. The case is, therefore, 
not relevant. 

[36] In 50 ALL. 1G5=A.I.R. 1928 ALL. 33^Hh0 
contest was between two persons each of whom 
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claimed to be a trualeo. The suit was brought 
iiiGiely to enforce the personal right of the plain- 
tiff and was not a representative suit instituted 
to safeguard the interests of the trust. 

[37] The case in A.I.R, 103C Mad. 449^^ instead 
of supporting the aj^pellants’contention supports 
the opposite view. In that case it was held that 
if, in a suit brought against a person who has come 
irito possession of trust property through or in 
right of a settlor or of a trustee, the defendant 
denies the title of the trust or the existence of 
the trust, the jurisdiction of the Court under 
R. 92, Civil P. C., is cot ousted. At p. 451 of the 

report the learned Judges say: 

“It is well settled that tho mere fact of a trustee de 
jure or dc facto denying the existence of the trust or 
ibe title of the trust to the property in bis possession 
does not oust tho jurisdiction of the Court under S. 92, 
Civil r. C.” 

Thus in the present case the jurisdiction of the 
Court acting under 3, 92, Civil P. C,, was not 
ousted. 

[ 38 ] It was next urged that although plain- 
tiffs 1 and 2 have an interest in the trust 
that interest was adverse and consequently they 
bad no locus standi to sue. There is nothing in 
the language of S. 92, Civil P. C., to support this 
contention and there does not appear to be any 
good reason for engrafting such a rule on to the 
section. In dealing with a case under S. 92. Civil 
P. C., the principal object is the protection of 
the trust. In the present case, it is agreed that 
plaintiff 1 is one of the founders of the trust and 
plaintiff 2 as bis son is interested in the trust. 
Plaintiff 3 is a Brahmin resident of the locality 
and. having a right of worship in the temple, is 
interested by reason of the provisions of the deed 
of endowment, Ex, 1, in the appointment of pro¬ 
per trustees, With regard to him, there is nothing 
to indicate that bo has any interest adverse to 
the trust. The only allegation against him — an 
allegation of which there is no proof—is that be 
is a friend of plaintiff 1. As to plaintiff 2 the 
only allegation against him is that he is the 
son of plaintiff 1 and consequently he would take 
his father’s side. This, however, does not deprive 
him of his interest, as the son of one of the 
founders, to see that proper trustees exist. Thus 
as to the right of two at least out of the three 
plaintiffs to sue as representatives of the public 
there can be no doubt. 

[39] Even with regard to plaintiff 1 we see ho 
reason to deprive him of the right to sue. He is 
one of the founders and consequently it is a mat¬ 
ter of great concern to him that the trust should 
be properly administered by properly appointed 
trustees. Even if the contention of the appellants 
is accepted that he claims some of the trust pro- 
perty as his own, this may be a very good 
ground for refusing to sanction his continuance 


as a trustee or for his removal from that office^ 
but it would be no ground for refusing to allow 
him to move the Court with a view to getting 
properly appointed trustees to adminUtei the 
trust. 

[40] We have, therefore, come to the concln- 
sion that the three plaintiffs, having obtained 
the sanction of the Advocate-General, were com¬ 
petent to sue as representatives of the public. 

[41] The appellants’ learned advocate next 
urgod that a suit under S. 92, Civil F. C., can 
only be brought if a breach of trust is alleged or 
a direction of a Court is necessary. He contends 
that in the present case no breach of trust is 
alleged — much less proved — and no occasion 
arose for any directions. It is quite trne that 
even the plaintiffs’ witnesses stale the property 
of the trust is well managed and that the trustees 
are responsible persons but the plaint does allega 
breach of trust in that it alleges that defendant 1 
is utilising the profits for his purposes and that 
tho remaining defendants have conspired to 
allow him to do this. It is no doubt true that no 


evidence has been given of this but, in acc^* 
ance with the principle that it is alJegatiMS 
contained in the plaint that determine jorisdio 
tion, the Patna High Court has held in A. I. R 
1940 pat. 425® that if a breach of trust is allegro 
in the plaint that is sufficient to wnfer jurisdic¬ 
tion under s. 92, Civil P. C. - see also 46 bob. 
101 .^* In that view of the matter tbs 
this case sufficiently complies with the 
of the law to give the Court jurisdiction un vt 
8 . 92, Civil P. C. It is. however, not necessary 
for us to go further into the matter 
suit which seems to get fresh trustero appoiD 
on the ground that there are no 
ted trustees in existence clearly comes within 
second category of suit contemptoted 
Civil P. C., namely, "where the i-.- 

Court is deemed necessary for the .. .. 
of any such trust": vide 18 0. c. 38 my i 
matter is fully discussed with reference to 

rities and A. I. R. 1938 Rang. 339. t.-rtoa 

[42] In A. I. E. 1934 Bom. 26^^ the learned 

Judges say at page 27 : . g, 9 J, 

“Tbe lower appellate Court took the jjjg gnit 
Civil P. C., could be held to apply only fSw trust 
alleged a breach, of any express or ^ gamiDiS' 
and asked for a direction of the Court fo ^ 

tralion of such a trust. It was of opinion t 

nodirectionoftbeCourtcouldbesaid to . 

for. Section 92, Civil P. 0 ., does not say tbat 

tion of the Court can be asked for only It. 

been a breach of any eiprep or court maf 

contemplates cases where the direction 
be necessary even though there has been 
breach of trust.” ^ 

[43] Thus this objection also 

however, notice another onnnexio®- 

appellants' learned advocate in tnifl 
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He contended that even though the Court may 
have jurisdiction to deal with the caso under 
S. 92, Civil P. C., the defendants have committed 
no breach of trust and cannot be removed. He 
referred to the statements of the plaintiffs’ wit¬ 
nesses who themselves clearly stated that there 
was no mismanagement and that the defendants 
were all responsible and re-ipectable persons. The 
answer to this is furnished firstly by the passage 
in A, I. E. 1934 Bom. 26*^ which we have just 
quoted and which makes it clear that if once a 
Court has jurisdiction, it is not necessary that a 
breach of trust should be proved before the re¬ 
liefs contemplated by S. 92, Civil P. C, or any of 
them is granted. 

[44] Secondly, it must be remembered that 
not only is it necessary that a trust should be 
properly administered but it is equally necessary 
that it should be administered by a person enti¬ 
tled to administer. If a person having no title as 
trustee takes possession of the trust property, be 
does so in contravention of the provisions of the 
deed of trust and commits a breach of it. It is 
as much a breach of trust for a person not enti¬ 
tled to act as trustee to meddle with trust pro¬ 
perty as it is for a properly appointed trustee 
not to manage the property. Were this not so, 
any one who had somehojv obtained possession 
of the trust property and was managing it efii- 
ciently could always continue in possession in¬ 
spite of the specific provisions of the deed of 
trust. 

[45] The appellants' learned advocate relied 
upon a passage in 46 Bom. lOl’^ in which one 
learned Judge says : 

"I do Dot ibink that this suit comes directly vitbin 
tbe provisions of S. 92, and I do not thick that merely 
because the suit cooceros the validity of tbe appoint¬ 
ment of defendants 1 to 4 as trustees of tbe temp'c and 
because it mi(;bt oo that account be considered that tbe 
suit was somewhat akin to suits which come witliin tbe 
provisions of S. 92, Civil P. C., that, therefore, wc are 
entitled to bold that the suit in the language of Eng¬ 
lish lawyers is a suit that comes within the C(juity of 
the statuto 

These remarks must, however, bo read in the 
light of the facts of tie case. That caso was one 
purely for a declaration that tbe defendants were 
not properly appointed trustees, and this was 
held by the learned Judges neither to be an 
allegation of breach of trust nor a request for 
directions as to tbe administration of the trust. 
Moreover, tbe relief did not come within the 
scope of 8, 92, Civil P. 0. That decision, there- 
fore, has no application to tbe facts of the pre- 
sent case. This objection too must be overruled. 

[46] Tbe last contention of tbe appellants' 
learned advocate under Ibis bead is that tbe suit 
is in reality a suit for tbe benefit of plaintiff l 
and not for tbe protection of tbe trust estate and 
consequently is beyond tbe scope of S. 92, Civil 
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P. C. We agree that if tho suit is for the vindi- 
cation of the private rights of tho plaintiffs or 
any of them and not for tho protection of the' 
trust it is suit which should have boon brought 
in the regular manner and it would be beyond 
tbe scO[)e pf S. 92, Civil P. C., as has been very 

properly stated in A.I.R 1927 Mad. 3.3S’® at p. .'^39: 

"Now, tbe real tost whether S. 92, Civil P.C, arplie.? or 
not is, I lake it. wbolher the suit is fundamentally on 
behalf of the puhl'c for the vindication of a public right, 
or on behalf of a private individual for tho vindicatioD 
of his private rights,” 

An examination of the facts of the case, how. 
ever, discloses that it is a suit of the former 
category. 

(47] No doubt plaintiff i could have chi- 
med possession for himself as the sole surviving 
trustee but he has not done go. It is true that it 
has been asserted that plaintiff l is a trustee 
but no prayer is made that he should be placed 
in possession of tbe property on that ground : 
indeed tbe prayer is that the trustees appointed 
by the Court should be placed in possession. 

[46] Further, although it would have been 
more advantageous for plaintiffs l and 2 assert 
that the trust is a private trust of their 
family because then they might, in certain 
eventualities have a right to divert it to otfier 
purposes, they seek to vindicate the right of tbe 
public in the trust. 

[49] It is true that the suit seems to have been 
brought very shortly after the defendants served 
plaintiff 1 with notice to quit a house, It is 
also true that tbe plaintiffs have not shown that 
house in the list of trust properties. But by get- 
ting new trustees appointed by tbe Court and 
getting possession delivered to those trustees, 
even though one of them was plaintiff i himself, 
plaintiffs 1 and 2 could not escape liability to be 
corai)elled to vacate the Louse if tho bouse was 
found to be trust property. If this was their object, 
it could have been attained much more easily by 
plaintiff 1 himself appointing as tbe solo survi- 
ving founder, his otvn nominees as trustees and 
then suing for possession of tbe trust property. 
He has not done so but has placed the matter in 
tbe hands of tbe Court which is bound, when the 
matter has properly come before it, to see that 
tbe trust is administered by properly appointed 
trustees. Thus this ground too fails, 

[50] The appellants’ learned advocate next 
urged that, in any case, tbe defendants were all 
properly api>ointed trustees and, no breach of 
trust having been proved against them, they 
could not be removed.*Tbe positions of defen¬ 
dants 2 to 9 need not detain us long. It is admit, 
ted that they are not in any way connected with 
the five original trustees. In view of the provi- 
sions of El. 1, they could only be appointed 
trustees if tbe descendants of tbe five original 
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trustees refused to act or were unfit to act as 
trustees. No evidence has been ltd to prove this 
nor is it shown that those trustees left no descen¬ 
dants. In the absence of such evidence, the con¬ 
dition precedent to the appointment of strangers 
as trustees is not fulfilled, Moreover, Es. 1 pro¬ 
vided for the appointment of five trustees alto¬ 
gether. In no case, therefore, could nine trustees 
be appointed under its terms. The appointment 
of defendants 2 to 9 even if it is deemed in fact 
to have been made, is bad and does not consti¬ 
tute them properly appointed trustees. 

[ 51 ] With regard to defendant l, the case 
made in the written statement was that he had 
been appointed in the place of the plaintiff who was 
removed by the trustees. This was the case 
which the defendant sought to establish by his evi¬ 
dence but he has wholly failed to do so. Accord, 
ing to this case, it was first of all necessary to 
prove that the plaintiff 1 had ceased to be a trustee. 

[52] Exhibit 1, the deed of trust does not contain 
any provision for the removal of the five trus¬ 
tees appointed by it. Paragraph 2 , however, does 
provide for appointment of another person in 
the place of any member who "is not fit to work 
or refuses to work.” There is absolutely' no evi- 
defee in the case that plaintiff 1 was not fit to 
work or refused to work. 

[ 53 ] In the present case, although two of the 
defendants stated in the witness box that accounts 
and a minute hook used to be maintained no 
accounts have been produced and no minute 
book is traceable. Defendants 1 and 2 have 
stated they could not be found. It is somewhat 
remarkable that not a single paper of this nature 
should be found if it, in fact, existed, because 
according to his case, defendant 1 was a trustee 
taking an active part in the management for S3 
years before the death of Jagannatb and the 
other defendants bad become trustees about i 
years before that event. Further the evidence is 
that Jagannatb Prasad had himself become 
paralytic towards the end of bis life and would 
not keep the papers himself. The absence of the 
papers then only leads to the inference which 
the trial Court has drawn, that no such papers 
were, in fact, kept. Further this is in accordance 
with probabilities also since the property was 
email and Jagannatb Prasad was looked upon 
practically as its owner. It was, therefore, not 
likely that he would keep accounts or minutes, 
even if any meeting of trustees was ever held. 
Be that as it may, no documentary evidence is 
available of the alleged rej^ioval of plaintiff 1 or 
the appointment of any of the defendants and 
we have to fall back upon the oral evidence 
which is not of such a nature as can be relied 
upon. 

[ 64 ] In this connection, as we have already 


pointed out, the case made in the written state¬ 
ment was that defendant 1 was appointed 
in the place of plaintiff 1 after the latter bad 
been removed for acting against the trust in 
claimiug property given to it by Kamta Prasad 
by means of Ex. A-4 as bis. Exhibit A-4 is dated 
I6tb April 1917 and disputes can only have arisen 
thereafter but the only evidence as to actually 
when they arose is furnished by Ex. A-IS which is 
a judgment delivered by the Munsif of Lack, 
now on 17th February 1919. This indicates 
that the suit was filed some time at the end of 
1910 or the beginning of 1919 and we cannot 
place this dispute earlier than that period, Yet 
the defendant swears that be was appointed in 
1917 and that Lachmi Narain was a trustee only 
till 1916. This witness bad stated in an earlier 
case—.■wide Ex. 4—that Lachmi Narain was remo. 
ved after he himself had been appointed. The 
whole of this statement was read over to tlw 
witness who said that he "cannot tell if this 
statement of mine is correct or not." 


[55] The appellants'learned advocate referred 
us to some documentary evidence—Exs. A'5, A-16 
and A-3—which showed that the relations between 
Jagannatb and Lachmi Narain were bad. This 
may well have been so and perhaps that is the 
reason why Jagannatb tried to foist other trustees 
on the trust which he had no right to do. 

A-2, A.4, and A-6 to A-lO are also indications to the 
same effect and indicate that it was theende^ 
vour of Jagannatb Prasad that Lachmi Narain 
should not have a hand in the manegemento 
trust. They cannot, however, prove that Lw 
Narain had rendered himself unfit or , . 
removed, Itistobe noticed that it is agr® 

up to the time of the execution of Ex. A-4 a 

Lachmi Narain was a trustee and defen a 
was not and yet in Ex. A.4 it is clearly s 
quite false—that defendant 1 was one o 
trustees of the endowment created by Bx. • 

[56] It may also be noticed that 

2 admits that Lachmi Narain did no 
any difficulties till after the death of ’ .j 
the widow of Jagannatb and it is significant ^ai 

in EX. A-26 the notice given by the 

T»«ti tn vacate the do®*’* 


he death of Jagannatb 
e on your behalf indicate your intention* 

lome against the said trust. 

,t that time the case was that ^ ^ 
ruat—as distinct from hostility 
,nly began after 

ie adduced by the of 

ot satisfactorily establish the 

i Narain to work as», hg ^ 
;o do so, not is it established 
id frnm the trustesshipi 
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[ 57 ] Even, however, if it is assumed that be 
w^sso removed, the only evidence of the ap. 
pointment of Radha Krishna is bis own state- 
ment as D. \v. 3. He is such a highly interesled 
witness and bis statement is not correct in so 
many particulars that it cannot be accepted on 
this point. "With regard to a previous statement 
of his own on oath, Es. 4, he clearly stated that 
he could not say whether it was true or false. 
His evidence by itself is wholly insufficient to 
establish bis appointment. Moreover, even if it 
is accepted it is not established that tho condi- 
tions precedent to his appointment were fullilled. 
By thetermsofEx. 1 , he could only be appointed 
in the place of Lacbmi Narain, if the sonsoftbe 
latter were unwilling, or unfit, to act as trustees. 
It is agreed that Lacbmi Narain baa sons—plain¬ 
tiff 2 is one of them—and there is no evidence 
of any sort either, as to their unwillingness to 
act or their unfitness for the office of trustees. 
Thus the appointment of defendant 1 is also not 
established. 

[581 The appellants’ learned advocate next 
contended that the plaintiffs bad not shown all 
the properties of the trust in the list attached to 
the plaint. They particularly alleged that three 
houses which they specified in paragraph 25 of 
their written statement were also trust property 
but the learned Civil Judge has not accepted 
this plea, We have come to the conclusion that 
the decision of the learned Civil Judge on this 
point is incorrect. 

[sol Houses NOB. 1 and 2 mentioned in para- 
graph25 are houses occupied by kahars on rent. 
There is no evidence to show when or by whom 
they were purchased but the defendants have pro¬ 
duced some sarkbats executed by their tenants on 
variousdates. These are Ex3.A-20,A-33 and A.34. 
Kacb of these documents is executed in favour 
of Jagannath Prasad as "member karkum" of 
the trust committee of Sri Radha Krishna Temple. 
Thus this clearly indicates that Jagannath Pra¬ 
sad, who is alleged to have been the owner of 
these houses, treated himself only as manager of 
the trust in respect of thorn. From the evidence 
which has been given of bis character, it would 
appear very probable that, even if he purchased 
the property himself, he would give it to the trust. 
He had no offspring and be was very religiously 
inclined. He had founded the temple and had 
made considerable donations for its upkeep. In 
these circumstances, it is highly probable that 
this property, even if t bad belonged to him at 
one time, would be conveyed by him to the trust. 
There is no evidence in rebuttal of this evidence. 
These two houses should, therefore, have been 
held to be trust property. 

[col The third bouse, which is in the occupa¬ 
tion of plaintiffs 1 and 2 is also trust property. 


Tho sale deed Ex A.3. is in the name of the trust, 
Jagannath Prasad having purchased it in his 
capacity of manager of the Tbakurdwara 'Be 
hasiijat manager tJiakurdwara". In these circu- 
mstances, it was for the plaintiffs to prove that the 
property was not that of tho trust and they have 
led no evidence on this point. Even Lacbmi 
Narain who lives in this bouse has not come into 
tho witness box to depose as to how he came to 
occupy his bouse. It must, therefore, be held 
that this house is trust property. 

[61] There is another piece of documentary 
evidence which has a- great bearing on this point 
and that is Ex, A-ll. This is the copy of an ins¬ 
cription put up in the Tbakurdwara by Jagan- 
natb Prasad. It is proved to be in the writing of 
Jagannath Prasad himself and it states that 
Jagannath had dedicated IG bouses and shops. 
If list A alone is considered to be the dedicated 
property there areonlynhousesandshopswbilst 
if these three bouses (which are in reality four 
since the third consists of two houses) are added, 
the total comes to IG bouses and shops. Thus 
there can be no doubt that the alleged owner, 
Jagannath, treated these three bouses also as trust 
property and they should have been held by the 
Civil Judge to be trust property, 

[G 2 l The next question relates to costs. The 
Civil Judge has made the plaintiffs’ costs payable 
by the defendants. The appellants argue that 
they fought for the protection of the trust and 
not for their private rights and so the costs should 
come out of the trust estate. The proceedings in 
this case do not bear this out. 

[63] To begin with, the defendants opposed the 
grant of sanction by the Advocate-General and 
sent a lawyer to represent them before the Advo¬ 
cate-General. Then after the'suithad commenced 
and the written statement bad been filed the 
parties compromieed the case and agreed that the 
trust was a public one. As to the property of 
the trust it was agreed that that matter should be 
left over for decision by the newly appointed trus¬ 
tees who were named. Unfortunately, this compro¬ 
mise could not have effect because, after it had 
been accepted the learned Civil Judge observed 
that the suit, being one under S. 92, Civil P.C.,could 
not be compromise’! and he called upon the parties 
to proceed. In spite of this, however, there was no 
further reason for the contest and the defen. 
dants might well have left matters to the discre¬ 
tion of the Court. Instead of doing so, they con. 
tested the case on the ground that it was a private 
trust. Further they took the plea that all of 
them were lawfully appointed trustees—a plea 
which was clearly untenable in view of the 
terms of Ex. 1 . This had nothing to do with the^ 
protection of the trustorof itsdue administration.! 
In these circumstances, the learned Civil Judge^ 
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[was quite justified in allowing coats against the 
Uefemliints personally. 

[Ci] The last point raised is that there were 
sevi.ral trusts, ovklcnccd Ly i'-ss. .\-l, A-2, A-4 
and A 10 etc., and the sanction of the Advocate- 
(ieiieral was received with regard to one only— 
the trust evidenced by Ex. 1 . It was, therefore, 
contended that the relief granted must bo con¬ 
fined to i;x. 1 alone. This is entirely a new 
q-lea ; it was not taken in the trial Court and it 
is not mentioned in the grounds of appeal in this 
iCuurl, In the trial Court the position accepted 
by both the parties was that there was only one 
trust—that created by Ex. 1— and various persons 
added property to it. The case proceeded on 
these lines and was disposed of in accordance 
with those pleadings. We cannot allow the de- 
jfendants to depart from their pleadings and to 
take up a position which is not only not taken up 
in those pleadings but is clearly at variance with 
tliGin. In this Court this plea is taken probably 
because in none of those other trust deeds is 
Lachmi Narain mentioned as a trustee while in 
most of them Radba Krishna is. No doubt it 
was the ditticulty created by this position that 
induced Lachmi Narain to join a suit under 
s. 92, Civil P. C. rather than sue for possession 
in his own rights; in the latter event, it might 
eaily have been argued that he was not a 
trustee of the properties covered by Exs. A-2, 
A-3 and A G to A-10 . As matters stand, however 
we must treat this suit as relating to one en- 
dowinent to which properties have been accreted 
from time to time and we cannot entertain this 
new plea now raised. 

[C5] The plaintiffs have filed cross-objections 
by which they assert the right of plaintiff l to 
be one of the trustees and they challenge the 
finding of the learned Civil Judge as to the 
property. 

[09] We have held, in agreement with the 
learned Civil Judge that plaintiff 1 never ceased 
to be a trustee. When, however, the matter 
comes before the Court in a case under s. 92, 
Civil P. C,. it is the interests of the trust that 
are the primary considerations. If the Court 
holds that it is in the interests of the trust that 
an existing trustee should be removed, the Court 
is justified in removing him. In the present case 
there is a confiict of interest between! the per¬ 
sonal rights of plaintiff 1 and the rights of the 
trust: the fomer claims to be the sole heir of 
his brother, Jagannath Prasad, while the latter 
claims to have become entitled to his property 
by reason of a will. Further the extent and nature 
of the trust properties is also in dispute. It would, 
therefore, be prejudicial to the interest of the 
trust to allow plaintiff 1 to be one of the trustees 
and the trial Court was quite right in ‘removing 


him. It will appear that plaintiff 1 bad agreed 
to his own removal when tha parties comprogiifr 
ed the case and that is why the karned Civil 
Judge has not given any reasons for not making 
him one of the trustees. Nevertheless, the ao. 
tion of the Court was fully justified by the cir. 
ciimstances of the case. 


[Ct] During the [course of the arguments it 
was pointed out to us that one of the trustees 
appointed, Mr. Shargha, Advocate,'bad resigned 
and we were asked to substitute Lachmi Narain 
for him. We have already given reasons for 
bolding that Lachmi Narain is not a proper 
trustee for this trust. Moreover, by subsequent 
proceedings, the Court has appointed another 
trustee in bis piece. We are not called upon to 
decide the merits of this appointment but we 
will only say that if this is a valid appointment, 
there is no vacancy in the trust. 

[08] As to the second objection it must pre¬ 
vail. The plaintiffs put forward lists of trust 
properties and defendants put forward supple- 
meiitary lists. The Court below had no justifica- 
tion for proceeding on the basis of a separate 
list, the correctness of which was not admitted 
by the plaintiff. Further that other list does not 
describe the property at all accurately and its 
adoption is likely to lead to confusion. 

[69] The result is that the appeal and the 
cross-objections are both partly allowed and 
only the property entered in lists A and B atta¬ 
ched to the plaint together with the property 
entered in parageapb 25 of the written statement 
will also be considered to be trust property. U 
this view the plaintiffs are not entitled to their 
full costs because they deliberately kept soine 
trust property out of the list of trust properties 
with a view to benefit one of them. Nevertheless 
they have succeeded in the main o 
their case, namely, in their claim that the trus 
was one of a public nature and they have 
trustees appointed. They will, therefore, receij 
only half their costs of the trial Court ^ 
as of this Court from the defendants-appeh 

personally. ,, , 

s.c. Appeal partly 
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gage and further charge exceeding Rs. 500—Mort¬ 
gagor applying lor redemption of mortgage only— 
Collector has jurisdiction to entertain it, 

I{ a mortgagor applies for redemption of only one 
morigage, it is the principal sum under that mortgage that 
determines jurisdiction. The mortgagor cannot becoro* 
veiled by the fact that a deed of further charge is proved 
to exist to sue for redemption for that deed also at the 
same time, notwithstanding a contract prohibiting scpa- 
inte redemption in the deed of further charge and the 
money due under that deed must be ignored in determin¬ 
ing jurisdiction. If, on the other band, the morigagot sues 
for redemption of mbre mortgages than one, jurisdiction 
will be determined by sum total of the principal of all the 
mortgages. Thus, where a mortgagor applies under S 12 
for redemption of a mortgage the principal money secu¬ 
red by which does cot exceed Rs. 'lOO, the Collector lias 
jurisdiction to entertain the application notwitbstandieg 
that it is found at the close of trial that the mortgaged 
property was subject to a deed of further charge and 
the principal sum secured by the deed of mortgage and 
the deed ol further charge exceeds Rs. 200: 30 1.11. 

1943 Oudh 300, Dissent.', 32 A.l.E. 1945 All 204. 
Eipl. [rara 17) 

(b) Interpretation of Statutes—Interpretation of 
enactment is to be made of all its parts together. 

The interpretation of an enactment is to be made of 
all its parts together and not of one part by itself. Such 
a survey is always indispensable even when the words 
ate plaiu, for the true meaning of any passage in a sta¬ 
tute is that which best harmonises with the subject and 
with every other part, so that inconsistencies might be 
avoided and operative effect might be given to every 
provision of tbe statute, if a reasonable cooslrueiion so 
permits. Where there is no other alietnative but to 
admit that the fact is inconsistent and unintelligibk it 
is permissible to construe the Act in a manner which 
might be regarded as dangerously neat to tbe process 
of legislative enactment. If, however, an intelligible con¬ 
struction can be put upon a provision contained in a 
statute, there is no justification for a construction which 
would necessitate the insertion of words which are not 
to be found therein. [Para 11) 

Cases referred'.— 

1. (’45) 1943 0. W.N. 169 : 30 A, I. R. 1943 Oudh 
300 : 208 I. C. 45, Mutli Sbukul v. Lalta Singh. 

2. (’4.5) 1945 0. W. N. 130 ; 32 A, I. R. 1945 Ml 204 
: I. L. B. (1945) All. 301 : 220 I. C. 151, Lai Rcbari 
Eurmi v. Mahadeo Singh. 

K. N. Tandon—for Applicant. 

Srn liajtt—for Opposite Party No. 1. 

Order _ Sugrim Misir and two nephews of 

his, Jagrup Misir and Jagmohan Misir, owned 21 
bigbas 10 biswAS of zemindaci land in village 
Hiranpur, pargana and tabsil Akbarpur, district 
Faizabad. On 26th July 1898, they mort- 
gaged this land with possession to Mahadeo Su- 
kul for a consideration of Rs. 415. Tbe term of 
the mortgage was stated to he 50 years. On tbe 
12th January 1904,- the mortgagee sold his inte- 
rest to Bam Lakhan Misir. On 5tb June 1916, 
Ram Surat, grandson of Sugrim,executed adeed, 
which be called a deed of further charge, in 
consideration of Be. 325 in favour of Ram Lak. 
ban Misir. This deed stipulated that the money 
due under it would he paid before the mortgagor 
could redeem the mortgage executed by Sugrim 
in favour of Mahadeo Sbukul and that the mort¬ 
gagor and bis heirs could not redeem the earlier 


mortgage without first paying off the money duo 
under the deed of further charge. 

[2] Jagrup Misir died issueless, Jagmobaa 
died leaving one son, Panebu, and Ram Surat 
died leaving five sons of whom Ram Nain was 
said to be untraced and Ram Nowal and Ram 
Dawal were minors, and tbe other two, Ram 
Pratap and Raj Kishore, were majors. On 3-B. 
1937 , Panchii and Ram Partap purporting to act 
for himself ani his minor brothers, Rarn Newal 
and Ram Dawal, and as "kavla" of the family, 
and Raj Kishore sold the equity of redemption 
in the entire mortgaged properly to Risbesbar 
Misir, oi^posito party. 

[3] On 11.101941, Bisbesbar Misir presented an 
application under S. 12, L. P. Agriculturists 
Relief Act. in tbe Court of tbe Sub-Divisional 
Magistrate, Akbarpur, district Faizabad, for 
redemption of the mortgage of 2'j-7T898. He also 
claimed the benefit of the provisions of tbe U. P. 
Debt Redemption Act in order to enable him to 
sue before tbe expiry of the term fixed in tho 
dted and to get tbe interest reduced. It was fur. 
ther pleaded that the whole of the debt had been 
liquidated out of the usufruct and that the appli. 
cant was entitled to get back tho property with¬ 
out payment. The deed of further charge was 
not mentioned at all and tbe valuation given 
was RS. 415, being lbs principal sum secured by 
Uie deed of 26-7.189S. 

[ 4 ) The opposite party raised various pleas but 
the only plea which calls for notice at this stage 
is tbe plea that the mortgage could not be re. 
deemed without the jiayment of tbe entice sum 
due in respect of the deed of further charge which 
was set up. No plea of want of jurisdiction was 
specifically taken but it was considered by tbe 
learned Sub-Divisional Officer under tho fourth 

issue wliihb is as follows: 

"Wbetber tbe subseijuent deed dated -I-C-IOIS, is a 
further charge on tbe properties in suit? If so, to what 
eflect?" 

[5) The learned Sub-Divisional Officer held 
that the deed in question was a deed of further 
charge and that, in view of tbe terms of S. 61, 
Transtor of Property Act, there bad been a 
consolidation and tbe principal amount had thus 
become Rs. 740. He consequently held that his 
jurisdiction wasoustodand lie directed the return 
of tlic application for presentition to the proper 
Court. 

[c] The applicant appealed and the learned 
District Judge of Faizabad allowed the appeal, 
holding that jurisdiction was determined on tbe 
basis of tbe mortgage to which tbe application 
related and that tbe deed of further charge could 
not be taken into consideration. Tbe case was, 
therefore, remanded to the Court of tbe Sub- 
Divisional Officer to be disposed of according to 
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law, The ci'i'Oiitc I'aity, therefore, filed an appli¬ 
cation iiiKlei' S. nc., Civil P, C., in this Court. 
That a[)plication came before one of us, and, in 
view of the importance of the question involved, 
it was referral to a Bench of two Judges. It was 
then heard by the other two of us and it was 
found desiral !o to fiame a question and refer it 
to a Full Bench for decision. The following ques¬ 
tion has accordingly been referred to the Full 
Bench for decision : 

“If a mortgagor applies imder S. 12, Agiiciilturists' 
Reik-i Act, for icdtmplion of a mortgage, tbe principal 
money secured by which docs not esceed Its. 500, but it 
ie foiiud at the close of tbe trial that the mortgaged pro¬ 
perty was subject to a deed of further c harge, and ibe 
principal sum eccuteri by the two deeds eseteds Es. 500, 
whetber tlie Collector m whose Court an application 
for redemption is made has no jurisdiction to entertain 
it and must return the same tor presentation to the 
proper Court.'' 

[7] The answer to this question depends upon 
tbe interpretation to be placed upon Ss. 10 and 12, 
U. P. Agriculturists’ Relief Act. Tbe learned 
Advocate for the applicant desired to place before 
us, as be did before the Bench, the provisions of 
tbe Cciirt-fces and Suits Valuation Acts and 
decisions of various High Courte to show us the 
difllculties and differences of opinion which exist 
as regards the valuation for purposes of juris¬ 
diction of suits by mortgagors to redeem. The 
decisions have been sufficiently noticed in the 
judgment of the Bench and it is not necessary 
for us to refer to them further, because a consi¬ 
deration of them isunnecessary forthedetermina- 
tion of tbe question which was eventually framed 
by the Bench and referred to us. 

[8] By the express terms of s. 10, U. P. Agri¬ 
culturists’ Relief Act, it is only in cases in which 
“the principal money secured does not exceed 
Es. 500,’’ that the Collector has jurisdiction. If, 
therefore, in the present case tbe mortgagor was 
bound to sue for redemption of both the mort- 
gages, the principal sum secured by both the mort¬ 
gages would be more than Rs. 500 and the Sub- 
Divisional Officer would have no jurisdiction to 
entertain the application. If, on the other hand, 
the mortgagor was entitled to sue for redemption 
of one of the mortgages only, as he has done, 
then the valuation is below Es. 500 and the Sub- 
Divisiocal Officer would have jurisdiction. 

[9] Under the provisions of S. 61, Transfer of 
Property Act, 

A mortgagor who has executed two or more raort* 
gages io favour of tbe same mortgagee shall, in tbe 
abrence of acoutiact to the contrary, when the principal 
money of any two or more of tbe mcrigagee has become 
duo, be entitled to redeem any one such mortgage sepa¬ 
rately, or any two or more such mortgages together." 

By virtue of this section, therefore, "in the 
absence of any contract to the contrary”, the 
applicant could have sued for redemption of the 
frst mortgage alone notwithstanding tbe fact 
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that the money due under the deed of furtha? 
charge had also fallen due. The applicant, howi 
ever, contends that in the present case there is a 
contract to the contrary embodied in the deed of 
further charge, Ex.A.3, which specifically pro. 
vides that the first mortgage cannot be redeemed 
without paying off the money due under tbe deed 
of further charge. He contends that by reason of 
this contract the money due under tbe two deeds 
has been consolidated and tbe total principal eqeq 
is now RS. 740. 

[10] Had the law which governs this case been 
the law as laid down in s. 61, T. P. Act, only, 
this line of argument could have been piirsn^ 
but, in the present case, the law which governs 
tbe ca:e is that laid down in S. 13, U.P. Agricul- 
turists’ Relief Act. The only basis for the conten. 
tion that the mortgagor cannot sue for redemp. 
tion of tbe principal mortgage alone is that there 
is a contract embodied in the deed of further 
charge prohibiting this. While S. 61 , T. P. Act, 
respects contracts of this kind, S. IS, Agricolto- 
rists’ Relief Act directs that they shall be ignored. 
It is specifically provided by that section that not- 
withstanding “any contract to the contrary” a 
mortgagor may institute a suit for redemption of 
a mortgage at any time after tbe principal money 
has become due. Thus, notwithstanding the con. 
tract entered into between the mortgagor and 
tbe mortgagee that tbe deed of 1898 shall not be 
redeemed unless the deed of lurther charge has 
been redeemed, it was open to the mortgagor to 
sue for the redemption of the first deed, since by 
reason o£ 3.7, U. P. Debt Redemption Act, it 
was DO loger necessary for him to wait for the 
expiry of 50 years. The contract prohibiting 
him from doing so must be ignored. The lau^* 
age of the section is perfectly clear and it is wide 
enough to cover the case of all contracls. W 
accordance with the well recognised rules relat¬ 
ing to tbe interpretation of statutes that the 
words used must have full effect given to thein 
since the legislature must be taken to have meM 
that the language used by it has clearly expwa- 
^ 6(3 

[11] It is, however, another elementary 
that the interpretation of an enactment is to 
madeof all its parts together and not 

by itself. Such a survey is always a, 

even when the words are plain, for tb0 ^ 
meaning of any’passage in a statute is that wni^ 
best harmonises with tbe subject and with ev 
other part, so that inconsistencies mig 
avoided and operative effect might bo m. 
every provision of the statute, if a 
construction so permits. Where there is do 

alternative but to admit that the foot is 
tent and unintelligible it is permisable ° 
true the Act in a manner which might be reg 
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ded as dangerously near to the process of legis* 
lative enactment. If, however, an intelligible 
construction can be put upon a provision con* 
tained in a statute, there is no justification (or a 
construction which would necessitate the inser. 
tion of words which are not to be found therein. 

[ 12 ] In the present case, the learned Advocate 
for the applicant contends that the construction 
which the words seem to bear would create in* 
consistencies. He contends that S. 16, Agricultu¬ 
rists’ Relief Act directs an account to be taken 
and this is only possible in respect of all the tran¬ 
sactions between the parties which have been 
consolidated. There is, however, no diiliculty in 
taking accounts of each transaction separately 
and a separate account would certainly have to 
be taken if there were several transactions be. 
tween the same parties and there was no consoli¬ 
dation clause. Again it was contended that the 
language of the section makes it clear that where 
it was intended to derogate from the general law 
that law is specihcally mentioned for it says that 
the right to apply is conferred “notwithstanding 
anything contained in s. 83, T. P. Act”. The 
learned Advocate contends that if it was intended 
to depart from the principle of S. 61. of that Act, 
similar reference would have been made to it. 
The analogy is not correct. General words are 
used because it is not only S. 6i, T. P. Act that 
is affected but also the provisions of the Contract 
Act and there may also be other enactments 
which are affected. The legislature, therefore, 
thought fit to introduce general words so that it 
might not he contended that it was only some 
particular class of contracts that was to be 
affected. 

[ 18 ] Lastly the learned Advocate relied upon a 
decision of a learned single Judge (now the Chief 
Judge) of Ibis Court in 1943 o. w. N. 169* and 
another of a single Judge of the Allahabad High 
Court in 1945 0 . w. N. 130® (High Court Sec- 
tion), in both of which it has been laid down 
that the money due under a deed of further 
charge must be paid along with the money due 
under the principal mortgage in proceedings 
under S. 12 , Agriculturists’ Relief Act. The 
second of the two cases mentioned was strictly 
speaking not a case under S. 12 at all. The 
learned Judge took care to make the distinction 
clear but be felt, in accordance with the practice 
of the Allahabad High Court— a practice which 
is at variance with that of this Court— that 

“if the matter is stripped of alt tecboicalities, the 
simple position is that the occupancy tenant allowed 
another man to occupy bis holding and cultivate it on 
the agreement that be would not eject him until be bad 
paid him a certain sum of money which he bad borrow- 
> ed and that the Court will not help him to eject the 
person be has put into possessiou it he fails’to carry out 
bis obligation to pay back the money.” 


[14] The learned Judge proceeded on the basis 
that; he who comes to seek relief at the bands of 
a Court may be put to terms. He did not consi- 
der the, effect of the words notwithstanding “any 
contract to the contrary" contained in S. 12, 
Agriculturists' Relief Act and his decision cannot 
be relied upon as an authority on the effect to bo 
given to those words. 

[15] The decision in 1043 o. w. N. 169* is, 
however, fully applicable and the learned Judge 
deciding the case did interpret tho words “any 
contract to the contrary". He says at page 170 : 

‘"The words‘any contract to the contrary’ used in 
S. 12 in my opinion refer to the right of redemption 
existing in favour of a mortgagor which cannot be ham¬ 
pered or thwarted by any contract to the contrary im¬ 
posing any clog upon such riglrt. It has no reference 
whatever to the amount which the mortgagor may be 
liable to pay in respect of the property mortgaged under 
subsequeut deeds.” 

[16] The learned Judge does not give any 
reasons for confining the scope of the general 
words used by the Legislature to the particular 
cases mentioned by him and with all respect to 
him we cannot agree with the view which bo 
has taken. According to bis view, contracts refer¬ 
red are those which impose a clog upon tho right 
of redemption. Such contracts can in any case 
not be enforced under the general law of the 
land. If it was intended to confine the words 
"any contract to the contrary” to contracts ctea. 
ting clogs, then they were wholly unnecessary. 
We are not prepared to hold that the Legislature 
introduced these words unnecessarily when the 
words are capable of being given full effect. 
Section 61, T. P. Act, indicates the policy of 
the law that a mortgagor should have a choice 
to redeem each mortgage separately or all 
the mortgages at tho same time. That section, 
however, recognised the sanctity of contracts and 
stipulated that the parties would Lave the right 
to modify that position by contract. Section 12 , 
Agriculturists’ Relief Act provides that even a 
contract shall not stand in the way of the 
redemption of any one mortgage. 

[17] For the reasons given above we answer 
the question put to us as follows: If a mortgagor 
applies for redemption of only one mortgage, it 
is the principal sum under that mortgage that 
determines jurisdiction. The mortgagor cannot 
be compelled by tho fact that a deed of further 
charge is proved to exist to sue for redemption 
for that deed also at the same time, and the 
money duo under that deed must bo ignored in 
determining jurisdiction. If, on the other band, 
the mortgagee sues for redemption of moro mort¬ 
gages than one, jurisdiction will be determined 
by sum total of the principal of all the mort¬ 
gages. 

D. s. 


Answer accordingly. 
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Misra J. 

Mt. Mnnna Kunvav — Plaintiff—AppsJ- 
<ant V. Snpd Simjh ^ Defendant — Bes^ 
ponded. 

Second Af.iKfil No.510of 1915,Decided on 12-7-19-17, 
ironi ordii- of .\ddl. Civil Judge, Fyzabad, D/- 29*8-1945. 

Court-fees Act (1870). S. 7 (iv-A) (U. P.) - Suit 
for deciaraticn of title on two allegations — Fraud 
alleged in previous suit and execution proceed¬ 
ings resulting in sale in favour of defendant — 
Second allegation that in subsequent partition, 
properly in question was allotted to plaintilf—Suit 
held fell under S. 7 (iv-A) although cancellation of 
sale deed wa5 not prayed for. 

The plaintiff brought ft suit lOr declaration of owner¬ 
ship of 7 annas under proprietary share in a village 
based upon livo sets of allegatione. The first set of 
facts put forward a case of fraud which was said to have 
been pr.actised durirg the pendency of the earlier suit 
and of the c>.eciUiou proceedings which culminated in 
the sale in lavoiir of defendant. In the second set of 
facts it was claimed that at a subsequent pattilion the 
aforesaid 7 annas under-propriefary share bad been 
allotted to the plaintiff and a fresh title arose in conse¬ 
quence of it. The court-fee paid upon the plaint was on 
a purely declaratory relief: 

]!ci<K that each of the two grounds alleged in the 
plaint was distinct and was sufficicut to entitle the 
plaintiff to the relief of declaration of his ownership. 
Although there was no prayer for cancellation of the 
sale certificate, the granting of the relief which was 
embodied in the plaint would necessarily have that 
effect and sub-section (iv-A) of H. 7, would therefore 
apply. The fact that a basis of title which was alleged 
to have arisen subsequent to the sale certificate was 
also pleaded did not have the effect of alteriug the 
nature of the suit or to take it out of the purview of sub¬ 
section (iv-A). [Paras 2, 3] 

Annotation : (’44-Com) Court-fees Act, S, 7 (iv) (c), 
N. 21. 

K. N. Tandon — for Appellant. 

NasiniUah Beg — for Chief Kevenue Controlling 
Authority. 

Order.—The question which arises for deter¬ 
mination on this oCHoe report is whether the suit, 
out of which this appeal arises involves cancella¬ 
tion of or adjudging void or voidable a sale cer- 
tiBcate obtained by the defendant on 5-11-1942 
in execution of a decree. The suit was for decla¬ 
ration that the plaintiff was the owner of 7 annas 
under.proprietary share in mabal Bargaon, vil¬ 
lage Terya in the district of Fyzabad. The 
declaration of ownership was based upon two 
sets of allegations. The first set of facts given in 
paras 1 to 11 put forward a case of fraud which 
was said to have been practised during the pen¬ 
dency of the earlier suit and of tba execution on 
proceedings which culminated in the sale in 
favour of defendant Sripal Singh. The second 
set of facts were stated in para. 12. Therein it 
was claimed that at a subsequent partition the 
aforesaid 7 annas under.proprietary share had 
been allotted to the plaintiff and a fresh title 
arose in consequence of it. The court-fee paid 
upon the plaint was Rs. 18-12-0. This amount 


was due on a purely declaratory relief. The 
plaintiff lost and went up in appe^ on a similar 
court-fee stamp. She failed again and baa come 
up by way of second appeal paying again a comt 
fee of RS. 18.12-d According to the office report 
tbe plaintiff is liable to pay court-fee under s. 7, 
sub-section (iv-A) and there is deficiency of 
RS. 131-4 in respect of all tbe three Courts. Tbe 
oilice has been contested on behalf of the 
appellant. 

L2l Section 7, silb-s (iv-A) prescribes that— 

“ In iiults (or or involving cancellation ol or adjudg¬ 
ing void or voidable a decree for money or other pro¬ 
perty having a market value, or an instrument seenriog 
money or other property having such vahe. 

(1] where the plaintiff or bis predecessor-in-tUIe wu 
a party to the decree or instrument, according to the 
value of tbe subject-matter and 
(•») where he or his predecessorin-title was not i 
parly to tbe decree or instrument, according to one-filth 
of the value of the subject-matter, and such value sh^ 
be deemed to be. 


It is not disputed that the sale certificate would 
constitute “ an instrument securing money ot 
other property having a market value.” It is 
urged, however, for the appellant that the 
relief of declaration cannot be said to involve 
tbe cancellation or adjudging void or voidable 
the sale certificate dated 5-11-1942 because the 
prayer contained in the plaint did not expresay 
require any adjudication with respect to the 
auction sale. This contention in niy opinion is 

without force. The word “ involve ” according 

to the Oxford English Dictionary means to 
include; to contain, imply, especially to contom 
implicity. ” It is hardly possible to at^e ^ 
merely because the relief for cancellation o 
document is not expressly claimed it canno 
'■ involve ’’ cancellation. It is clear to my mm 
that if the plaintiff succeeded in 
fraud which she alleged the proceedmgs 
the commencement of tbe suit up to to® . 
tion and satisfaction of the decree inclnding 
sale could not be allowed to stand an 
declaration claimed would follow. The . 
another ground of attack namely the 
partition which was said to have been 
in 1943 created a fresh title in tlm P ' 
could not operate to override the effect 
first set of facts contained in pwa®- ^ 

Each of the two grounds was a 

sufficient to entitle the plaintiff to t e ^ 
declaration of his ownership. It m cl®* 
mind that by filing the suit the ^ainffff 
to get over the sale certificate. Tha P* 
containing the prayer was no f gega. 
framed so as to avoid any mention ^ 

tion of the sale certificate, but the^ gva 
the relief which was embodied 
would necessarily have the effedt of . . _ ^ 
the sale certificate. This in my opimon 
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exactly the ciicunistauce in which sub-s. (iv-A) 
of S. 7, Court-fees Act would apply. 

[3] I may mention that at one stage of the 
argument it was conceded that if the plaint 
contained only the first set of allegations em¬ 
bodied in paras. 1 to 11 there could bo no 
escape from the provision of sub-s. (iv-A). The 
effect, however, of additional facts alleged in 
para. 12, it was claimed was to alter the nature 
of the suit from the one involving cancellation 
of a document to one praying for a mere 
declaration. I am unable to see any force in 
this. In my opinion, each of the two alternative 
grounds upon which the declaration of owner¬ 
ship was sought was in itself sufficient if proved 
to entitle the plaintiff to a decree and the fact 
that a basis of title which was alleged to have 
arisen subsequent to the sale certificate was 
also pleaded did not have the effect of altering 
the nature of the suit or to take it out of the 
purview of sub-s. (iv-A). 

[4l The office report is not contested on any 
other ground. I accept it. The plaintiff shall 
make good the deficiency amounting to,Rs. I3l-i> 
within a month’s time. 

S.C. Order accordhujlij. 


A. I. R. (33) 1948 Oudh 219 [G. N. 7S.] 

Kidwai J. 

Paray Singh — Plaintijf — Applicant v. 
Jhabbo Singh — Defendant — Opposite- 
Party. 

Civil Revn. No. 7-5 ot 1943, Decided on 6-2 1948, 
from order of Civil Judge, Kheri, D/- 'JQ-l' 1943. 

U. P. Debt Redemption Act (13 [XIII] of 1940), 
S, 7~Section allows redemption of mortgage even 
when mortgage money has not become due — 
Mortgage money not becoming due — Application 
under S. 12, U.P, Agriculturists' Act is maintainable 
_U. P. Agriculturists' Relief Act (27 [XXVII] of 
1934), S. 12. 

A right of redemption arises only when the mortgage 
money has become due but S. 7 of the U. t. ilebt 
Redemption Act was expressly enacted to remove this 
limitation and it makes no diQcrcnce whether the 
remedy is by means; of a regular suit or an application 
under S. 12 of the U. P, Agriculturists' Relief Act. 
Hence an application under S. 12 ot the latter Act for 
redemption of a mortgage is maintainable even if the 
mortgage money has not become due. [Para 3J 

Hyder Husain — for Applicant. 

Uahabir Frasad Srivaslata — fo^Opposite Party. 

Order_The applicant ij the mortgagor of 

property held by the opposite party. He applied 
under the provisions of 8. 12 , Agriculturists’ 
Relief Act for redemption, It was pleaded that 
S. 12, Agriculturists' Relief Act was not appli- 
cable because the mortgage money bad not fallen 
due and secondly because in bis written state¬ 
ment the defendant made a declaration under 
e. i, U. F. Debt Redemption Act, stating that 


he would not realise it from the person or agri- 
cultural land of the judgment-debtor. The trial 
Court framed one issue which it tried as a preli¬ 
minary issue as to whether the application 
was maintainable. It held that the application 
was uot maintainable. The apidicaut wont in 
appeal and the learned Civil Judge of Kheri has 
upheld the decision of the Munsif, on the ground 
that s. 12 , Agriculturists' Relief Act, did not 
apply. The applicant has now come up in revi¬ 
sion to this Court. 

[ 2 ] Mr, Ilyder Husain, tlie learned counsel 
for the applicant, contends that the decision of 
the Courts below is incorrect because the effect 
S. 7, U. P. Debt Redemption Act, is to enable a 
suit to be brought for the redemption of a mort¬ 
gage in spite of the fact that the money has not 
becomedue. Section 2, sub.s. ( 17 ), Debt Redemp¬ 
tion Act also defines a suit as including any pro- 
cceding. Under S, 25, Agriculturists’ Relief Act, 
no suit can be filed to obtain a relief which can 
bo obtained under chapter ill, Agriculturists’ 
Relief Act. Thus, in a case such as the present 
proceedings can be taken under S. 12, AgricuU 
turists' Relief Act, for redemption of tho mort¬ 
gage since those proceedings take tho place of 
suits. 

to] According to the reasoning of the lower 
appellate Court because s. 12 , Agriculturists' Re- 
lief Act, provides that such an application lies 
only when the money has become due, therefore, 
would that section is not applicable, a similar 
difficulty would arise in the case of a suit because 
s. CO, T. r. Act, also provides that the right of 
redemption arises only when the money has be¬ 
come due. It was expressly in order to remove 
this limitation that s. 7, U, P. Debt Redemption 
Act, was enacted and it makes no difference whe¬ 
ther the remedy is by means of a regular suit 
or by means of an application under S. 12. The 
decision of the lower Courts that the application, 
is not maintainable must, therefore, be set aside. 

[ 4 ) It must be noted that in this case the de¬ 
fendant has made a declaration under s. 4. 
The question as to whether this declaration is a 
sufficient compliance with the provisions of 
law or not and whether it should be accepted 
has yet to be decided. Nothing that has been 
said with regard to the maintainability of the 
application will affect a decision of this question 
and the consequences which may flow therefrom. 

[ 5 ] The result is that this application is al¬ 
lowed and the case is remitted to the Court of the 
Munsif, Kheri, with the direction that be would 
restore it to its old number and proceed to dis¬ 
pose of it according to law. The applicant will 
get bis costs of this application. 

K,s. Application allowed, 
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Kaul J. 

S. Ashfaq Husain and others — Defen- 
dants-Appellants v, Moharram Ali and another 
—Plaintiffs—Respondents. 

Second Appenls Nos. 115 ami I4G of 1947, Decided on 
4-1’2*1947, from decree of Dist. Judge, Gonda, D/- 
30-10-191G. 

(a) Civil P. C. {1908}, S, 35 — Appeal as to costs 
—Non-appealable order. 

Wbcu DO appeal is provided for from an order ou the 
merits, no appeal will lie against that portion of Ibe 
order wLich relates to tbe award of costs only ; 19 
A. I. R. 1932 Mad. 714. Foil [Para 5] 

Annotation.—(’44-Com,) C. P. C., S. 3-5 K. 29 pt. 1. 

(b) Civil P.C. (1908). 0. 41, R. 23_Applicability 
—Decision on all issues. 

Order 41, K, 23 applies only when a case has been 
determined by the trial Court on n preliminary point, 
It can have no .application to cases where all tbe issues 
framed have been determined and findings recorded 
tbcrcou. If there is remand in such a case it must be 
taken to have been made under S. 151 in exercise of 
the inherent powers of tbe Court and no appeal would 
ordinarily lie iu such a case agaiost the order of 
remand. [Para 6] 

Annotation.—(■44-Com.) C. P. C., 0. 41 B. 23 N.4. 

(c) Civil P. C. (1908), 0. 41, R. 23- Order of 
remand under S. 151 — Subsequent opinion by 
Court that it was under 0. 41, R. 23—Effect of. 

An expression of opinion by the Court subsequent to 
tbe passing of tbe remand order on ao application 
made by one of the parties that the remand order was 
under 0. 41, R. 23 cannot be permitted to influence tbe 
determination of the nature of the order. (Para 6] 
Annotaiion.-C44-Com.) C. P. C., 0. 41 B. 23 N. 2. 

(d) Evidence Act (1872), S. 115 — Opinion on 
point oi law. 

The opinion of counsel or of a party as regards tbe 
provision of law under which an order already passed 
should be deemed to have been made is neither an act 
nor a declaration nor such an omission as is referred to 
in S. 115. [Para 83 

AnDOtation.-{’4G-Man.) Evi. Act, S. 115 N. 39, 
Cases refemd 

1. {'4.5) 32 A. I, R. 1945 Oudh 133, Jagdisb Singh v. 
Eateshar Singh. 

2. (’32) 19 A. I. B. 1932 Mad. 714 :139 I. C. 167, 
Somasundaram Filial v. Mutbumanicka Nadar. 

3. ('31) 18 A. I, B. 1931 Oudh 123 : 5 Luck 615 : 124 
I. C. 671, Mabadeo Singh v. Pudai Singh. 

Faiyaz Ali, Badriizzaman and Ali Ilassan — 

for Appellants. 

Swaj Narain — for Respondents. 

Judgment— (S. C. A. Nos. 145 and 146 
of 1947.) These two appeals may conveniently 
be disposed of by one common judgment. They 
arise on the following facts. 

[2] Two Suits NOS. 21 of 1945 and 7 of 1945, 
were instituted in the Court of the Civil Judge, 
Gonda, by Mohammad Sber Khan for accounts 
and recovery of money due against persons 
whom he described as his partners. The defen¬ 
dants in one of the suits were Syed Ashfaq 
Husain, Lalta Prasad and Hameed Husain. Tbe 
other suit was brought against Syed Ashfaq 
Husain alone. Mohammad Sher Kban died 


during the pendency of the suit and the names 
of two minors, Moharram Ali and Bashir Ali 
were substituted on the record as his legal re. 
presentatives. These suits were subsequently 
transferred to tbe Court of tbe additional Oiyil 
Judge and were numbered as 53 and 52. of 1946. 
Suit NO. 52, which was brought against Syed 
Ashfaq Husain alone, was fixed for evidence od 
14th of May 1946. The case was adjourned as 
tbe plaintiffs’ witnesses were not in attendance. 
Tbe adjournment was made at tbe plaintiffs’ re¬ 
quest and they were directed to pay Ashfaq Hus¬ 
sain a certain sum by way of costs. On tbe next 
date tbe plaintiffs’ counsel stated bis case. All 
tbe plaintiffs’ witnesses were not in attendance on 
that date also, but as it was considered that the re¬ 
cord in evidence piecemeal would not be proper, 
tbe case was again adjourned to U-6'1946. It 
may be mentioned that issues bad been framed 
in the case on 2.10-1946. On llth July, two 
witnesses for the plaintiffs were examined and 
then tbe Court rose for tbe day. Tbe remain¬ 


ing witnesses were to be examined the next 
day. On 12-7-1946, neither the plaintiffs' next 
friend nor any of their witnesses were in atten¬ 
dance. The counsel for the plaintiffs atated that 
he had no instructions for that date from his 
clients. In these circumstances the Court pur¬ 
porting to act under o. 17, Civil P. C. recorded 
the evidence of one of the defendants’ witncacs. 
The plaintiffs’ counsel, as I find from a note on 
the record, was present throughout the PJOCC' 
edings, which he watched on behalf of to chent, 
but did nob cross-examine the only wtness 
called for the defendants. On 16-7-1946 the wut 
recorded findings on all tbe issues and dismis¬ 
sed tbe suit with costs. - ^ 

[3] In the other case 16.5-1946. was MW 

for evidence. The plaintiffs applied for ®n aoj 
urnment which was allowed on . 

payment of costs and 13-7-1936, was fixe 
evidence. On that date no one 

the plaintiffs, nor were the costs awarded o 
previous hearing paid. In this ease also the 
recorded an order that it would proceed 
cide the case on the merits, under 0. Hi ■ ’ 
Civil P. C., “notwithstanding the , 

plaintiff". On 18 7-1946, it 
ment. It decided all the five issues whi 
framed againSt the plaintiffs for want 
dence and dismiss^ tbe suit with costa. 

[4] Two appeals were preferred m , 
cases by the plaintiffs. The District ® 
Gonda, before whom these appeals P-gg 
bearing allowed both of them as he 

that tbe lower Court should .rthet 

under 0. 9, and under 0.17, Civil P- 0- 
ease respondents were made to pey ^ 

lants’ costs. Subsequently an appho* ‘ 
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made in either appeal by the defendants, who to which reference has been made, he did not 


were arrayed as respondents, that the decrees be 
amended by exclnding from the taxed costs the 
amount of court-fee paid by the appellants in 
each case. These applications purporting to be 
made under ss. 151 and 152, Civil P. G. were 
' allowed and the learned District Judge recorded 
the opinion that inasmuch as be bad remanded 
the case under o. 41, R. 23, Civil P. C., the amo- 
unt of court.fee paid was to be refunded to the 
appellants under s. IS, Court-fees Act, and conse. 
quently should not be included in the taxed 
costs. The decrees in the two appeals were 
amended accordingly. It may be mentioned that 
taking advantage of this order the plaintiffs ap¬ 
plied for refund of court-fee and this was alio, 
wed. The defendants who were respondents in 
the two appeals did not challenge the remand 
order in so far as it directed retrial of the two 
suits. They have, however, filed the two present 
appeals against those orders in so far as they 
direct the payment of costs to the appellants. 

[5] It is contended on the other side that no 
appeal lies in such a case. Having heard the lear¬ 
ned counsel for the parties, I am of opinion that 
the objection should prevail. It was frankly 
conceded by the learned counsel for the appel¬ 
lants that in view of the decision of this Court 
in A. I. B. 1945 Avadb 133* that where all the 
questions arising in the suit have been decided 
by the trial Court, and there is a remand on ap¬ 
peal against such a decree, the remand cannot 
be one under o. 41, R. 23, Civil P. C. In such a 
case it must be taken to be a remand under the 
inherent powers of the Court. In this view of 
the matter, if the remand in the two appeals 
disposed of by the learned District Judge was 
under the inherent powers of the Court, no 
lappeal would lie and as held in A.I R. 1932 Mad. 
i 714,* when no appeal is provided for from an 
‘order on the merits no appeal.will lie against 
that portion of the order which relates to the 
'award of costs only. 

[6] It was contended by the appellants’ 
learned counsel that in these cases the Court 
bad reviewed its previous order and held that 
the remand by it was ordered under 0.41, R. 23. 
This order was not appealed against and could 
not now be challenged by the respondents. I can 
see no merit in this contention. An expression 
of opinion by the learned District Judge subse- 
quont to the passing of the remand order on an 
application made by one of the parties, whether 
the remand wae under o. 4l, R. 23, Civil P. C., 
'or under o. 41, R. 25, Civil P. C., or under the 
'inherent powers of the Court, cannot be permit¬ 
ted to infiuence the determination of the true 
inature of the order. When the District Judge 
Ipassdfi the orders of remand in the two appeals 


state that he was acting under o, 41, R. 23, and 
for obvious reasons ho could not remand the 
cases which were before him in exercise of the 
powers conferred by that provision of law. 
Order -11, R. 23 applies only when a case has been 
determined by the trial Court on a preliminary 
point. It can have no application to cases where 
all the issues framed have been determined and 
findings recorded thereon. If there is a remand 
in such a case it must be taken to have been 
made under s. 151 in exercise of the inherent 
powers of the Court, and no appeal would ordi¬ 
narily li^ in such a case against the order of 
remand. 

[7] The applications that were made for 
amendment of the decrees of the District Judge 
cannot be treated as applications for review. 
They purported to be made under Ss. 151 and 
152, Civil P. C. The court-fee payable on an 
application for review was not paid. In the 
opening portion of his order the applications are 
described as applications for revision. I am clear 
that these were not applications for review, and 
of course the learned District Judge could not 
revise his own order because the lowers of revi¬ 
sion are vested under S, 115, Civil P. C., only in 
this Court. It may be pointed out that no grounds 
on which a review application could be made 
existed in either of these cases. 

fsl Another argument urged by the learned 
counsel for the appellants was that the respon¬ 
dents were estopped from denying that the orders 
of remand by the District Judge in the two 
appeals were in exercise of power conferred upon 
him by 0. 41, R. 23, Civil P. C. In support of 
bis contention ho relied on a decision of a Bench 
of this Court in A. I. R. 1931 Avadh, 123.^ It was 
laid down by Scivastava and Wazir Hasan JJ. in 
that case that where a civil suit is the result of 
a judgment passed by the Board of Revenue 
which upholds the plea that the Court of Revenue 
has no jurisdiction to entertain the suit, the 
party putting forward the plea in the revenue 
Court cannot deny its truth when the plea has 
compelled the opposite party to put his plaint 
in a civil Court for adjudication. He further 
referred to the observations contained in Sarkar 
on Evidence, Edn. C, p. 1025 para. 2 to the effect 
that it was not open to a party to assume incon¬ 
sistent positions. I am clear that neither the 
case of this Court to which reference has been 
made, nor anything said by Sarkar in bis Law of 
Evidence has any application to the facts of the 
present case. Section 115, Evidence Act, reads 
as follows: 

“When one person has, by bU declaration, act or 
omission, Intentionally, caused or permitted another 
person to believe a thing to be true and to act upon 
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such lelief ntilhcr he nor bis represcnlfttive shall be 
tillowfi.1 in any suit or proceedings bDt’.vccn himself 
and such person or bis representative, to ^deny the 
truth of that tbins-” 

There tvas oo declaration, act or omission by 
the resiiondents in the present case which caused 
the appellauts to believe a thing and act thereon. 
The whole substratum which forms the founda¬ 
tion for this argument is the following observa- 
tiou by the learned District Judge in bis order 
of 11 . 12 .1940; 

"After hearin" the parlic? I consider it proper to 
make it clear that i meant to remand ibe case under 
0. i'i, R, 2 : 5 , Civil 1’, C. The counsel for the parties 
have also interpreted my judgment in that light." 

There is no act, declaration or omission by the 
respondents in what is stated by tbo learned 
District Judge. The opinion of counsel or of a 
party as regard? the provision of law under 
which an order already passed should be deemed 
to have been made is neither an act nor a de¬ 
claration nor such an omission as is referred to 
m s, 115, Evidence Act. For the reasons given 
above I am satisfied that these appeals do not 
lie. They are dismissed with costs. 

G.E. Appeals dismissed, 

A. I. R. (35) 1948 Oudh 222 [G. N. SO.] 
Chandiramani J. 

Jwjal Kishcre — Creditor—Appellant v. 
Bhagwat Sahai—Debtor—Bespondent. 

Exn. ('f Decree Appeal No. 100 of 1943, Decided on 
lG-r2-1947, from order of Dist. Judge, Lucknow, 
D/- 27-8-19‘I3. 

Civil P. C. (1908), 0. 21, R. 19 — Two decrees 
for costs in same suit, one in favour of plaintiif 
and another in favour of defendant — Application 
for execution of decree lor smaller amount is not 
maintainable — Question of limitation does not 
arise. 

Rule 19 of 0. 21 clearly lays down that the decree 
can be executed only by the party entitled to the 
larger fum nud for so much only as remains after 
deducting the smaller siim and satisfaction for the 
smaller sum shall be entered upon the decree. It 
follows from this rule that the person having a decree 
for the smaller sum cannot execute bis decree at all. 
Hence where two decrees for costs are passed in the 
suit, one in favour of the plaintiff and the other in 
favour of the defendant, an application for execution 
of decree for smaller amount is not maintainable. No 
question of limitation ever arises in respect of a claim 
to set off under R. 19 of 0. 21. [Para 3J 

Annotation (’44 Com.) Civil P. C. 21 R. 19 N. 3. 

N. Banncrjec — for Appellant, 

T. N. Srivastava and Sn Bam — for Respondent. 

Judgment. — On 22 nd August 1935, a suit 
filed by Jagannath and Balbhaddar, Halwais 
for partition was dismissed. Jagannath Prasad 
Kayastb, father of Bhagwat Sabae, respondent 
of the present appeal, was one of the defendants 
in the partition suit. The Court directed the 
defendants in the suit to pay Bs. 208/6/- as 
costs to the plaintiffs of the suit and at the 
same time directed that the plaintiS’s of the suit 


shall pay to the father of the appellant Ba. 2 ^ 
as costs. Both the first and second appeals 
against the decree were dismissed. The second 
appeal was dismissed on 23-11.1936. On 12-1-1989 
Jagannath and Balbhaddar, the plaintiffs of the 
partition suit, transferred their decree for costa 
to Jugal Kisbore, the appellant in the present - 
appeal. Jugal Kisbore put bis decree for bs. 208/6/* 
plus Bs. 5 /- as costs in eiecution against Bbag- 
wati Sabae, the respondent. The respondent 
objected that the decree could not be execaUd 
without setting off his decree for costs for 
Rs. 226/. The executing Court allowed this and 
passed the following order: 

"Note full satisfaction to the extent of Re. 213/-by 
way of set oS and the case be consigned to records.” 

Jugal Kisbore being dissatisfied with this order 
went up in appeal and urged that the seboff 
could not be claimed as Bhagwat Sabae’s decree 
was time-barred. It may be mentioned Uiat 
the appeal to tbe Chief Court by the transfer of 
Jugal Kisbore bad been dismissed on 23.11-36 
and that Jugal Kishore’s application for exe¬ 
cution was filed on 7.9-42. The learned lower 
appellate Court held that under the provisiona 
of R. 19 of 0 . 21, Civil P. 0. Jugal Ki^ore's 
application for execution was not maintainabK 
but at the same time the set off could not w 
claimed by Bhagwat Sabae as his decree bad 
become time barred, and tbe appellate Court 
ordered accordingly. 

[2] It has now been urged 
pellant’s decree is executable. I have heaia e 
learned counsel for tbe parties and see no reason 
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[ 3 ] There can be no doubt that the transfer 
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SoBHNATH Singh v. Pirthipal Singh 


A. I. R. (35) 1948 Oudh ^23 [C. N. SI ] 

Misra and Kaul JJ. 

Sobhnath Singh and another — Plaintiffs — 
Appellants v. Pirthipal Singh and others — 
Defcndan ts -^Eesponden ts. 

Second Appeal No. 337 of 1911, Decided on 
17'11-1917, ftgaiost order of Civil Judge, SuUaDpur, 
D/- 31-5.1941. 

(a) Transfer of Properly Act (1882), S. 123 — 
“Duly registered"—A executing gift deed in favour 
of B — Deed, presented for registration — Sub- 
Registrar going through necessary formalities and 
provisions of Ss. 34, 35, 58 and 59, Registration 
Act, complied with — Document kept by Sub* 
Registrar for endorsing certificate under S. 60 — 
Sub-Registrar attacked by C and deed removed — 
Subsequent gift deed by A in favour of G duly 
registered — Former deed in B's favour held must 
be deemed to be duly registered within meaning oi 
S. 123, T. P. Act — Registration Act (1908), 
Ss. 60, 37. 

One A executed a gift deed in respect of proprietary 
right in certain villages in favour of B, on 27th Octo¬ 
ber and as be could not go to the registration officer 
the Sub-Registrar was invited to the village and the 
deed was presented to him on bis arrival for regis¬ 
tration. Tbe deed was properly executed and attested 
and the necessary formalities of registration were gone 
through and tbe previsions of Ss. 34, 35, 58 and 59, 
Registration Act, were complied with. Thereafter the 
Sub-Registrar issued tbe usual receipt under S. 52, 
Registration Act, to tbe executant and kept the docu¬ 
ment for being copied in register No. 1 and for endors¬ 
ing tbe final certificate of regUtralion as required by 
S. CO (1). It could not, however, be returned because 
directly afterwards one C came and attacked tbe Sub- 
Registrar and succeeded in taking away tbe document 
from him. The endorsement required by Ss. 60 and 61 
could not, therefore, be completed. On 4ib November, 
A executed another gift deed in respect of the same 
property in favour of C and this was registered in the 
ordinary way and C went into possession. On tbe death 
of A, B brought a suit for possession against C. Tbe 
question was whether tbe deed executed on ■27th Octo¬ 
ber operated to efiect the transfer of the properties 
covered by it : 

Ueld that tbe compliance with the provisions of 
Ss. 34, 35, 58 and 59, Registration Act.coDslitiiled re* 
gielratlon of the dncumciit and not the prcsen'^c of Ibo 
certificate under S. CO of tliat Act. The subsequent 
formalities were mere mini:teiial acts and since, in Ibis 
case, the Sub-Registrar had done all he could (or carry¬ 
ing out the registration of tbe instrument up to tbe 
stage of writing tbe certificate, tbe want of subsequent 
formalities could be condoned, for in the events which 
happened the performance of tliose formalities was 
rendered physically impossible. Tbe omission to per¬ 
form tbe requisite acts must be regarded as omissions 
in something dooe by tbe Sub-Registrar in good faith 
while performing his duties under tlie Act within tbe 
meaning of S. 67, Registration Act, and tbe document 
must, therefore, be deemed to be duly registered within 
tbe meaning of S. 123,T. P. Act, notwithstanding tbe 
defects. (Paras 4, 5] 

Annotation (’45*Coro,) T. P. Act, S. 123, N. 6. 
('45 Com.) Registration Act, S. 60, N. 6; S, 87, N. 2. 

(b) Registration Act (1908), S. 60 — Certificate 
under S. 60 docs not by itself effect registration — 
It is prima facie evidence but matters can be 
proved by other evidence — Compliance with pro¬ 
visions o( Ss. 34, 35, 58 and 59, constitutes tegistra- 
tatlon oi document. 


The certificate referred to in S. GO though it may bo 
indicative and afiord proof of duo registration, dues not 
by itself effect registration. Siib-s. (2) only makes the 
endorsement of the certificate of registration prims 
facie evidence for the purposes of proving that the 
formalities were gone through. The provision does not 
preclude person from proving the iamu matters hy 
other evidence, and the failure lo comply with tbe 
i-equirements of Ss. 34, 35, 58 and 59 would in spite of 
tbe certificate re-ult in tbe document being rejected as 
unregistered. It is thus the compliance wiih the provi¬ 
sions of Ss. 34. 3.5. 58 and .59 which constitutes rcgis- 
tratooof a document and not tbe pre*c-nce of the 
certiticate. Tbe subsequent formalities are mere minis¬ 
terial'acts and defects occasioned therein by the acts 
or omission of tbe registrar or irregularities in carrying 
out tbe duties enjoined by Ss. GO and G1 would merely 
constitute defects of procedure for which neither the 
donor nor tbe donee is responsible. 

Annotation:—('45- Com.) Registration Act, S. GO, S. G. 

Cflse relerred 

1. (1897) 66 L. J. Q. B. 349 : (1897) 1 q. B, 502 : 76 
L. T. 336 : 45 W. R. 400, Tate v. Lalhom, 

M. ll'astJH anrf P. N. CUaudhari—fot Appeliants. 

E. Fuvuin (Jot Eo 5. 2, i and 11) ana .I'i i/as.tn 
(jor Nos. d, 7 lo lQ)~toi Re-pondeuis. 

Judgment.—The facts of this case are some- 
what unusual. The appeal arises out of a suit for 
possession of properties which belOEgcl to one 
Jai Narain Singh. He died on G.a-1938. A few 
days Lefoio bis death, Jai Narain Siugh executed 
two successive gift deeds in respect of the pro¬ 
perties in suit. The first deed was executed on 
27.10.1938 in favour of the plaintiffs Sobhnath 
Singh and Ram Narain Singh who are brothers, 
Jai Narain transferred thereby his superior pro- 
prietary rights in villages Kesbopur, Katapur. 
Chura and Gokla in TaLasil Ametbi, District 
Sulianpiir. Jai Narain Singh's wife had died 
some time before and bo had no issue. He suffer- 
ed from asthma and did not go to the registra. 
tion office. On 26 10.1938 the Sub-Registrar of 
Ametbi Mr, Ram Chandra Singh was asked by 
means of an application i;x. 16, to go to village 
Gbui'lia on the next day for purpose of register- 
ing tbe deed. He reached tbe place at 4 P. .M. on 
27th October, and Jai Narain Siiigb presented 
the document for registration. It was written out 
by one Lalman P. w. l on a stamp paper o( 
the value of rs. 27-8-0 and was attested by two 
witnesses. The necessary formalities of registra¬ 
tion were gone through and tbe provisions of 
Ss 34,35,58 and .'-9, Registration Act, were com¬ 
plied with, Thereafter tbe Sub-Registrar issued the 
usual receiptunderS. 52 of the Act to tbe executant 
and kept the document for being copied in re¬ 
gister no. 1 and for endorsing the 6nal certificate 
of registration as required by s. 60(1). The receipt 
Ex. 1 has been produced by tbe plaintiffs and it 
shows that the deed was to be returned on the 
28 tb October. It could not, however, be returned 
because directly afterwards a number of persons 
including the brothers and sons of some of the 
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deferKknts in wbo=o favour the second deed of 
gift was executed on 4th November came 
and attached the Sub-Kegistrar and succeeded in 
takinii away the document from liira. These 
I'lersons were eventually convicted of offences 
under S?. 1 1 < , ">23 and 325 read with S. 149, Penal 
Code. The above facts have been established to the 
satisfaction of the Courts below. In view of the 
fact that the deed found its way into the bands of 
the assailants the document is not on record, and 
the endorsements as required by S3. CO and 61 
could not be completed. The defendants claimed 
to be in possession of the properties in suit by 
virtue of the subsequent gift deed. That deed was 
registered in the ordinary way and its execution 
was admitted by Jai Narain Singh before the 
same Registration Ofiicer at Ametbi. The exe¬ 
cutant was taken there on a palki in spite of bis 
illno 5 .s, 

[ 2 ] The parties to the suit were at issue on a 
number' of points but the main question upon 
which the decision turned was whether the deed 
which was executed on 27tb October operated to 
affect the transfer of the properties covered by 
it to the plaintiffs. If it did, the subsequent deed 
of 4tb November 1938, even if it was otherwise 
valid must remain valueless. The trial Court up¬ 
held the plaintiff’s gift and decreed their suit. 
The lower appellate Court bolding that the trans¬ 
fer in favour of the plaintiffs failed because the first 
deed was not properly registered dismissed the 
suit. The plaintiffs have come up to this Court 
in appeal. 

[3] The case was laid before Hon’ble the 
Chief Judge for hearing, and he referred it to a 
Bench under s. 14 ( 2 ), Oudh Courts Act by his order, 
dated 19th September 1947 in view of the import¬ 
ance of the legal contentions which were raised 
on behalf of the parties before him. 

[4] Section 123, T. P. Act, prescribes that a 
gift of immovable property must be effected by 
a registered instrument, and the sole point that 
falls for determination is whether the document 
executed by Jai Narain Singh on 27th octo. 
her 1938, can be regarded for the purposes of that 
section as “a registered instrument.” According 
to S. 3 of the same Act the word “registered” 
means registered in British India under the law 
for the time being in force regulating the regis¬ 
tration of documents. The learned Civil Judge 
who decided the defendants’ appeal appears to 
have thought that a document cannot be deemed 
to have been properly registered until the regis¬ 
tration is completed within the meaning of S. 61(2), 
Registration Act. The contention raised on be¬ 
half of the appellants was that since equity trea- 
ted as done what ought to have been done if the 
law was allowed to have its course, the plaintiffs’ 
title deed should he regarded as duly registered 


for the purposes of S. 123, T. P. Act. It was 
urged further that a Court of law would not 
allow the provisions of the Registration Act and 
T. P. Act, to be used for effectuating a fraud 
and defeating the purpose of the first conveyance. 
We have carefully considered the arguments and 
we are in general agreement with the principle 
advocated on appellants’ behalf that a valid in¬ 
strument which effectually conveys property can- 
not be allowed to lose its effect merely by reason 
of its fraudulent destruction and as such deatmo- 
tion is more or less the only impediment to the 
plaintiffs' title it ought not as far as possible be 
allowed to become unsurmountable. We prefer, 


however, to decide the case on the statutory pro- 
visions contained in the Registration Act, for 
they in our opinion are clear and render it un¬ 
necessary to take the aid of equitable doctrines 
invoked on appellants’ behalf. We have alre^y 
stated that after its execution and attestation 
once, the deed was presented to sub-registrar tbe 
provisions of ss. 34.35,58 and 69 so far as they 
were applicable were complied with. Section 60 

\(l) lays down that; ‘ j«o 

“After such of the provisions of Ss. 34, 35.68 wd M 
as apply to any document presented for 
have been complied with the registering officer sos 
endorse thereon a certificate containing the jro 
“registered” together with tbe number andpa^onne 
book in wbi:h the document has been copied. 


Sub-s. ( 2 ) of s. 60 then provides that; 

“Such certificate shall be signed, sealed and dftwa jy 
the registering officer and shall then be ad 
the purpose of proving that the and 

duly registered in tbe manner provided by igjjjj 

that the facts mentioned in the endotseo t 
to in S. 53 have occurred as therein mentioneo. 

The certificate referred to above ^ 

endorsed, since the registering officer as 
already stated was compelled to surren 
deed to some unauthorised a 
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procedure for which neither the donor nor the 
donee is responsible. The deed of 27-10-1936 suf. 
fered from such defects only and fortunately they 
are not fatal to its validity or onforcibility. 
Section 87 appears to us to provide the cure. 
The relevant portion of the section is as follows: 

"Nothing dODQ in good fnith pursuant to this Act 

.by any registering ofiicer shall be deemed 

invalid merely by reason of any defect in.pro¬ 

cedure." 

" Defect” according to (i897) 66 L. 3. Q. B. 349* 
and Webster’s as well as Oxford Dictionaries 
means want or absence of something essential to 
completeness. 

fsl In the case before us, the Sub-Registrar had 
done all he could for carrying out the registration 
of the instrument up to the stage of writing the 
certificate, The want of subsequent formalities can, 
it would seem, be condoned, for in the events which 
happened the performance of those formalities 
was rendered physically impossible. The omission 
to perform the requisite acts must be regarded 
as omission in something done by the Sub. 
Registrar in good faith while performing bis 
duties under the Act and the document must 
therefore, be deemed to be duly registered within 
the meaning of s. 123, T. P. Act, notwithstanding 
the defects. In this view it is obviously unneces¬ 
sary to reconsider the further question (which was 
canvassed before us on respondents’ behalf) 
regarding the bar imposed by 8.49 of the Act. 

(6) We accordingly allow the appeal and set 
aside the decision of the lower appellate Court, 
We restore the decree of the Court of first 
instance and allow to the plaintiffs the costs of 
this Court and of the Court of first appeal. 

6.C. Appeal allowed. 


A-1. R. (36) 1948 Oudh 225 [C. N. 82.] 
Chandirauani j. 

Thakurain Janki Kuar — Plaintiff — 
Applicant v. Mt. Bahni — Defendant — 
Opposite Party. 

Civil Revo. Appln. No. 46 of 1943, Decided oo 
23-1-1948, from order of Muoeit, Sooth Sultaoapor, 
D/- 27-4-1943. 

(a) Civil P. C. (1908), 0. 9, R. 8 - Absence of 
plaintifi on date of hearing — Defendant admitting 
part of claim—Whole suit cannot be dismissed. 

Whore in a euit oo a pronote, the defendant admits 
a pact of the claim and the plaintlQ does not appear 
vbea the suit is called on for hearing, the Court has 
no power under 0. 9, B. 8 to dismiss the whole claim, 
but most pass a decree for the amount of the claim 
admitted by the defendant. [Para 2] 

Annotation: - ('44-Com.) C. P. C., 0. 9 R. 8 N. 7 
Pt, 1. 

(b) Civil P. C. (1908), 0.16 R. 20 - Scope - 
Plaintifi sought to be examined on commission as 
defence witness — Refusal to give evidence — 
Penalty under rule cannot be imposed. 

The penalty provided by 0.16, B. 20 applies when 
the party reqoired by the Court to give evidence U 
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present before the Court and refuses to give evidence. 
A pcQdlty under that rule is imposed on tlio party as 
such find not as a witness. Hence where a plaintiff 
who was sought to bo examined on commission at the 
instance of the defendant refused to give evidence on 
oath, it was held that the penalty provided for in 
0.16, R. 20 could not bo imposed on tlio plaintifi as 
the plaintifi was in fact only a witness before tbe 
commissioner and was not required by the Court to 
give evidence. [Pam 2] 

Annotation; {'44-Com.) C. P. C., 0. 16 R. 20 N. 1. 

P. iV. Chaudhri — for Applicant. 

Ghulnm Imam — for Opposite Party. 

Order. — On istb March 1943 , the plaintiff 
filed a suit for recovery of Rs. 142 and interest 
thereon on tbe basis of a pronote dated l7th 
March 1910. The defendant in her written 
statemont admitted execution of tbe pronote but 
said that it was in liou of a previous pronote for 
Rs. 50. and that out of it Rs. 38-2-6 had already 
been realized by tbe plaintiff. In the course of 
proceedings, she further stated that tbe plaintiff, 
who was a pardanashin lady might be 
examined on commission and if she stated that 
Rs. 142 bad been paid to her (defendant) in cash 
and she bad not also realized Rs. 38-2-6 tbe suit 
might he decreed against her. The Court 
appointed a commissioner to record tbe state, 
ment of tbe plaintiff at her bouse on 26tb April 
1943 and directed that tbe case should come up 
foe bearing on 27th April 1913. The commis- 
sioner went to tbe bouse of tbe plaintiff to record 
her statement, but tbe plaintiff refused to give 
a statement on oath. The report was submitted 
to tbe Court on 27th April 1943 and the order 
sheet of that date shows that tbe counsel for the 
defendant was present and the plaintiff was 
absent and proceedings were to continue ex parte 
against tbe plaintiff. Tbe Court recorded tbe 
following proceedings: 

''From tbe report of tbe cornmiEsiouer it appears 
that tbe plaintifi refused to give her statement on 
oatb. Suit dismissed with costs to the defendant. 
Order 16 R. 20/0.9 R. 8, Civil P. C." 

It would appear teat later on tbe plaintiff 
applied for setting aside the order passed on 
27 th April 1943. Tbe Court on 25th May 1943 
ordered restoration on payment of Rs. 30 as 
costs by the plaintiff before 6tb July 1913. On 
6tb July 1943 tbe plaintiff did not pay tbe costs 
and prayed that the application for restoration 
should be dismissed. The application was 
accordingly dismissed. On 26 th July 1943 the 
present application in revision was filed against 
the decree of 27tb April 1943, on the ground that 
tbe refusal of the plaintiff to take tbe oatb did 
not justify tbe Court in throwing out the claim 
of the plaintiff. 

[ 2 ] I have heard the learned counsel for the 
parties and am satisfied that the order passed by 
the Court below requires modification. It was 
urged on behalf of the opposite party that the 
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or.]cr of dismissal of the suit wag r^i^scd both 
umiLi' 0. 1C, It. lO aud o. 3 K. 8, Civil P. C., 
anl iliac in the circumslaiicea no interference 
wsidcalKd for. KnleS provi.los that where the 
(U.ft ndaiit ai j eavs and tlie idaintifT doc3 not 
ai [ear when iho .'uic is called on for hearing the 
Court, shall iiialio an order that the suit bo dig- 
iiiissc-d unUs- the defendant aJinitg the claim 
or part tliereof in which case the Court shall pass 
a LiiLieo against the defendant upon such 
admisrion and where only a part of the claim 
has been admitted, shall dismiss the suit so far 
as it relates to the remainder. In this case 
clearly the defendant had admitted the claim of 
the plaintitY to the extent of Rs. 50 minus 
R 3 , 33-2.f>, that is. Rs. 1M3.C. The Court could 
not di-'iniss this claim. As regards the balance 
the matter cannot If reopened now as the 
ajiplicant chose to apply for restoration and that 
application has been dismissed. The learned 
counsel for the opposite-party eays that this part 
of the claim relating to Rs. ll-lS-C was also 
dismissed under R. 20 , o. 16 , Civil P. C. Tho 
trial Court has certainly made a reference to 
this rulo, but it appears to me that it has not 
been rightly applied. The plaintiff refused to 
give evidence before the commissioner. She was 
not iiresent in Court and her refusal did not 
take place before the Court. The learned 
connsei for the opposite-party said that under 
R, 17, 0 ,2G, Civil P. C., the commissioner is to 
be deemed to be a Civil Court and therefore 
presence before the commi.ssioner shall be deemed 
to bo presence in Court, The commissioner is a 
Court only in respect of summoning, attendance 
and examination of witnesses and of their 
remuneration and in respect of the penalties to 
be imposed upon witnesses appearing before a 
commissioner. The plaintiff was in fact only 
a witness before the commissioner. The penalty 
.provided by R. 20 applies when the party required 
|by the Court to give evidence is present before 
the Court and refuses to give evidence. A penalty 
'under R. 20, 0 .16 is imposed on the party as 
such and not as a witness. Besides it was not 
the Court that required the plaintiff to give 
evidence but it was the defendant who apparently 
[wanted the plaintiff to be examined as her wit- 
■ness. Rulo 20 , o. 16 , Civil P. C., was not there- 
:fore correctly applied by the trial Court. 

' [3] The learned counsel for the opposite party 

urged that it was open to the applicant to 
appeal against the order under R. 20, 0.16, 
Civil P. d It was open to the plaintiff either 
to appeal against that order or to appeal against 
the decree and she has chosen to appeal against 
the decree and there is nothing to prevent her 
from doing so. It follows that the dismissal of 
the plaintiff's claim in respect of the amount 


due to her on the admission of the defendant 
herself was contrary to law. Accordingly it is 
ordered that the plaintiff applicant shall get a 
decree for Rs. 11-13.6 from the defendant 
opposite party. She will get interest at 3 pet 
cent on this amount from 27tb April 19i3. As 
the applicant has succeeded only in part tbe 
parties will bear their own costs in all the Courts. 
Tbe decree of the lower Court is modified 
accordingly. 

K.s, Order flccordiflg/i/. 


A. I. R. (35) 1948 Oudh 226 [C. N. 83.] 

Kaul J. 

r. A. Dikshit — Defendant 2—Appellant 
Badha Krishna Pratap Singh—Plaintiff 
- Respondent. 

Sicood Appeals Nos. 144 aod 272 of 1942, Decided 
.n 17-3-1948, from order of Addl. Civil Judge, Qonds, 
)/-13'4-1942. 

(a) Tort — Defamation — Publication to third 

)arty is essential. . . , , 

No action for slander can be maiDtaincd unless mew 
las been publication of the slanderous words to sone 
tne other than the person slandered: (1894) 2. Q. B. M, 
on. 

(b) Tort — Delamation — Law of-Applicability 
)f English law in India — Extent of, indicawd. 

There is no statutory law of defamation in 
sbat is contained iu Chap. 21, Penal C^e. ^ 
lability for defamation, however, it h« 5e 

n this country that an action Mtetlain 

n proper cases; The basis on ^h eb Court 

iuits for damages for libel or jictt 

same as in England, viz,, that , i ujoe 

[0 have bis name maintaiDed ...-q 

aumbet of artiflcial aod technical g in 

tround this branch of the law • , gnjiph 

India are not bound by them. The ^ f 
Judges or general rules based on ^ J’ cases 

ever, be helpful iUhey can be applied 
as principles of justice, equity and g 

(1862) 8 Q. B. 491, Re/. rLmiini- 

(c) Tort — Defamation —ivUeged - 
cation made from sense of duty is p 

Penal Code (1860). S. 499. , 

A communication made from a sense o 
moral or social, must, if the circumstan es of ^ 
so justify, be treated as privileged. But for 
considerable inconvenience and even bard, p 

to ensure. , ^ ..-nared certain 

The assistant manager of a t^'tiqdar P P tbroogh 
representations for submission t® 
tbe manager, taluqdar. and his 

tainiog veiled accusations against the laioq 
employees and remarks that tbe * .l. ta)oqd»^ 

was conspiring against.the taluqdaj; tbut the 
was imbecile and w«s influenced by The 

cf administration and many * ...joDS to the 

assistant manager took these repres jgajarke^ 
mauager who after goirig throug taloQ^' 

that be was “a traitor and ..uj-g the remark 

There was no one present ‘here. Not hkijg^^^ the 
tbe assistant manager sent bis rag leprc- 

manager, along with a letter wi assist*” 

sentations. In the letter of res^ yjjjiis I 

manacer had said, "as my immediate oBicer 
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have not been ttuo to your honour, I think it unworthy 
of mo to continue in service any more amt beg to re* 
sign.” When this resignation wag put before the tnUiq* 
(iar.'.ho questioned the mauagev what the assistant 
manager meant by his reterence to bis "immediate ofli* 
cet" and what ho thought about him. The manager 
told the tatuqdar what had transpired biAween him 
and the assistant manager. The defamation complained 
against was that the manager onlled the assistant inana- 
ger "a traitor" before tlie taluqdar: 

Held, that the communication made by the manager 
to the taluqdar concerning the assistant manager 
clearly fell under (he above rule, and that even if the 
manager was wrong in his judgment the occasion was 
privileced: 18fll A. C, 73, R.l ov. [I’ara 14] 

(d) Tort—Defamation—Justification — Employer 
while accepting resignation ol employee using 
strong language — Conduct oi employee justifying 
such strong language — Acceptance letter held not 
defamatory — Employee's superior officer handing 
over iile containing this letter to his personal as¬ 
sistant in ordinary course oi business — Held no 
justification for action for libel. 

In the representation prepared for presentation to a 
Taluqdar (Maharaja) through the Manager, an em¬ 
ployee (plaintiQ) of the Maharaja notonlymadeinsinua* 
tioos but actually impressed upon the Maharaja that 
the Maharani Sirkar was opposing his wishes. Certain 
paragraphs of bis representation made exceedingly mis* 
chievous suggestions about the Maharani. The repre¬ 
sentations contained distortions of facts, half truths and 
untruths, jumbled together to suit bis own purpose and 
fancies. The Maharaja was ridiculed as an imbecile and 
the Maharani Sirkar was accused of conspiracy against 
the Maharaja. Not liking a certain remark made by his 
superior ofTicec on these representations the plaintiff 
resigned his services. The Maharaja accepted the 
plaiotiQ’s resignation and passed an order containing 
amongat others the following remarks : "It is extremely 
wicked, ignoble and disloyal on the part of plaintiff to 
make even veiled insinuations against Maharani Saheba. 
The plaintif! has not been true to tbe Maharani Saheba 
and myself. I am definitely of opinion that be is un¬ 
worthy of being retained in the service of my Ba) any 
longer... ." Tbe plaintif! complained that this letter 
contained defamatory expressions, and his superior 
officer published them to his personal assistant by band¬ 
ing over tbe file to him containing that order: 

Held that the words used by tbe Maharaja could not 
be said to be inappropriate or untruo in describing tbe 
plaintiS's conduct Publication of these words could not 
make his superior officer liable in damages for libel. 

Held further that assuming that the order passed by 
tbe Maharaja, if published could form the basis for a 
suit for libel, the handing over of the file containing 
the order by hie superior to his personal assistant was 
in tbe ordinary course of business, and no action for 
libel could be founded on such publication. [Para 16] 

(e) Tort—Defamation— Justification—Attack on 
person's character— Answer to attack containing 
remarks against character of attacker—Communi¬ 
cation of answer to those who heard the attack 
held justified. 

Where an attack is made upon a man's character, be 
has a right to answer it and to communicate hisanswer 
to all concerned, particularly those who beard the at¬ 
tack. 

Tbe plaintif! in bis repreBentationa to the employer 
referred the defendant, another employee, as one of tbe 
"intriguers and hypocrites who abed gallons of croco¬ 
dile tears eto. etc," Tbe defendant in answer called tbe 
plaiotiQ "intriguer and disloyal" : 

Held that tbe defendant clearly bad a right of self- 
defence. He bad a right to convince those who bad read 
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the plaintiff’s reprojontstion, of the fnisily of tlio re¬ 
marks, containoJ in tlioni, liy showing i!ie orders 
passed by the employer, containing remarks against tho 
conduct of the pliiintill. The defendant wag fiirlljcr 
fully justified in calling the plaintili "intriguer and dis¬ 
loyal" since the plaintilf hud hatched a plot against 
him to injure him by the way he aus referred to. in tlie 
representations. (rans 19, :’0] 

CaH^ referrad: — 

1. (lsf) 4 ) 2 Q. H. 1)..)}, Heiiilitcli v. Mac Ihvaine. 

2. (18tfJ) 8 g. B. D. 491 : 51 L. J. (,h IJ. 389 ; 16 B.T. 

412 : 3t) W. K. 541, Scott v. Sampson. 

3. (18D1) 1891 A. C. 73 : GO 'L. J. P. C 11: G3 L. T. 

814 : 39 W. R. 388, .Jenoure v. Delmege. 

Ti. H. Shitlla and AH Hasan—ior Appellant. 

H.i/dc)' Husain~hr Hespandent. 

Judgment. — These are ttvo apj-eals arisiug 
out of the same judgment and may conveniently 
be disposed of together. The material facts are 
as follows : 

[2] The Maharaja of Balrampur is the pro- 
prietof of a big taluqa in Gonda district, and 
owns extensive zamindari property. He naturally 
employs a large staff to manage the estate, and 
to look after the affairs of his Raj. Kunwar 
Radba Krishna Pratap Singh, appellant in ap. 
peal NO. 272 of 1942, is the son of one Captain 
Adhya Pratap Singh who was in tho service of 
the Balrampur Raj for about 20 years. Captain 
Adhya Pratap Singh was also related to the 
second wife of the late owner of the Raj-Maha- 
raja Sir Drigbijai Singh Bahadur of Balrampur, 
Kunwar Radha Krishna Pratap Singh was edu- 
Gated in India and in England at the cost of 
Balrampur Raj. In 1935 he was appointed 
Superintendent of tbe Raja's Stables and gardens. 
On 1-10-1938, he was raised to the position of 
Assistant Manager of tbe Raj. Y. A. Dikshit, tbe 
appellant in the other appeal, (No. 144 of 1942 ), 
is also an employee of the Raj. He is the con- 
fideotial adviser of the Maharani. The suit 
which has given rise to these appeals was brought 
in the Court of the Munsif Utraula by Kunwar 
Radha Krishna Pratap Singh for recovery of 
R3. 2000 damages for defamation. Four persons 
were impleaded as defendants: ( 1 ) H. S. Bates, 
Esq., I. c. S., Manager of Balrampur Raj, ( 2 ) 
Y, A. Dikshit, Confidential Adviser to the Maba- 
rani Saheba, Balrampur Raj, ( 3 ) Virendra 
Vikram Singh, Private Secretary to tho Maba- 
raja, and ( 4 ) Maharaja Sir Pateshwari Prasad 
Singh Sabeb of Balrampur. 

[3] The plaint alleges that tbe plaintiff worked 
as Assistant Manager of Balrampur Raj till 
1.3.1940, when his resignation was accepted by 
tbe Maharaja. Tbe facts that led to bis resigna- 
tion were that on 9.2-1940, the plaintiff prepared 
a representation to be presented to the Maharaja 
through Mr. Bates, and petflonally took it to 
him. Mr. Bates, after glancing through the re- 
presentation, returned it to him with the obser- 
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vation tliat 1)G should not press it. On 26.2-1940, 
Mr, I'iitos asked the plaintiff to seo him the next 
moruirg. .Vloiig with his reply to Mr. Bates’ 
note, asking the plaintiff to meet him. be sent to 
Mr, Bates the unsigned representation which 
he had talten to him on 9th February and 
.another ameedtd representation which was sign, 
ed by him. He requested Mr. Bates to deal 
^vith those representations. The next day the 
plaintiff went to Mr. Bates, who, after going 
through both the representations,called the plain¬ 
tiff a^'liuiior to the Maharaja," This accusation 
was,according to the plaintiff, wholly unfounded. 
The plaintiff, however, returned to bis house and 
sent a letter to Mr. Bates withdrawing the repre- 
sentation. lie also submitted his resignation to 
him the same day. 

On 1-3.1940, the Maharaja accepted the 
plaintiff’s resignation and passed an order con. 

taining amongst others the following remarks; 

"It is extmricly wicked, ignoble and disloyal on the 
pan of Mr. Kadba Krishna Pratap Singh to make even 
veiled in'inuatioiis against Maharani Saheba .... Mr. 
Radba Krishna Pramp Sinyb has not been true to the 
Maharani Sabeba and myself. I am deffnitely of opU 
nion that he is unworthy of being retained in the 
service of my Raj any longer." 

The plaintiff alleged that these words, which 
were defamatory of him, were published to 
various persons by the defendants. The plaintiff 
further complained that defendants 1 to S had 
called him “an intriguer and disloyal." Para. 

graph 3 of the plaint ran as follows : 

“That during the term of bis service the plaintifi bad 
to fight oppositions and face dilEcuUieg at every stage 
and prior to his resignation things were so manoeuvred 
by the defendants 1 to 3 who concerted together against 
the plaintiff, as to make it impossible for the plaintiS 
to remain serving in the estate except at the cost of 
losing his prestige and self-respect. In that very con¬ 
nection defendants 1 to 3 poisoned the ears of the 
Maharaja defendant 4 against the plaintiff by misre¬ 
presenting and distorting facts.” 

His resignation having been accepted, the plain, 
tiff on 27-2-1941, instituted his suit for damages 
for defamation amounting to R9.2000. Originally 
no relief was claimed against the Maharaja 
(defendant 4) but subsequently a decree against 
him was also claimed. Defendant 1 Mr. Bates 
admitted that he had called the plaintiff traitor 
to the Maharaja.” He added, however, that this 
was done when no one else was present in the 
room except himself and Kunwar Radha Krishna 
Pratap Singh. He further claimed "qualified 
privilege." He denied any conspiracy against the 
plaintiff and challenged the assertion that ho 
had called the plaintiff an intriguer and disloyal. 
Defendant 2 Y. A. Dikshit and defendant 3 Mr. 
Virendra Vikram Singh, denied the conspiracy 
and further challenged the assertion that they 
had called the plaintiff "intriguer and disloyal." 
The Maharaja denied that he was actuated by any 


malice in passing the order complained of. Asthe 
plaintiff’s employer, be claimed a "master’s pri. 
vilege against his servant to comment on bis 
servant’s conduct.” 

[ 5 ] The following issues were framed by the 
trial Court: 


“(1) Is Maharaja Patesbwat Prasad Singh's order 
dated 1-3-1940 accepting the resigaalion of the plaiotiS 
ia general and the words alleged in para 7 of the plaint 
in particular defamatory in the ordinary and natonl 
meaniog ? 

2. Did defendants 1 to 3 call the plaintiff "intriguer 
and disloyal” ? 

3. Are the words ‘‘traitor” uttered by Mr. Bates and 
“iutriRuer and disloyal” alleged-to have been used by 
defendants 1 to 3 defamatory in tbeir ordinary and 
natural meaoing ? 

4. Did defendants 1 to 3 publish the alleged defama¬ 
tory statements concerning the plaintiff as given in 
issues (1) and (3)? If so, did they do so maliciooBlj? 

5. Were the defendants justified in making and 
publishing the alleged statements as covered in isnes 
(1) and (3) ? 

6 . Did defendants X and 4 make the statements u 
given in issues (1) and (3) in their privileged position u 
alleged? 

7 . le the suit bad for muUifariousness ? 

8 . Are the defendants entitled to special costa under 

S. 35A, Civil P.C.? . 

9. To wbat relief and amount of damages u in® 


ilaintifi eotitled?” 

[6] The learned Munsit in an elaborate and 
larefully written judgment held that the order 
jassed by the Maharaja was not defamatory bat 
vas a fair comment on the plaintiff a action in 

lubmitting the two representations to which rete- 

•ence has been made. He was of opinion tha ^ 

,be case before him there could be no qn® 10 
)f the ordinary and natural meaning 0 
vords used, as the order must be tea 
reference to the representations made ny 
alaintiff. Exs. a 2 and A3. He further held ^ 

t was proved that only Y. A. Hikahit had 
;be plaintiff "intriguer and disloyM; B 
round by him that there was no malice OQ ® 
part of any of the defendants. On th 9 ^ 

3 f publication he held in favour of the P 
He further held that the ^bfenaanb were 1^ 
in using the expressions complained 0 
all the four defendants could cbim private 
The suit was accordingly dismissed. 

[ 7 ] Kunwar Radha Krishna 

filed an appeal which was ^ 

Additional Civil Judge of Gonda^ He heia 

the expression "traitor to the Mabaraj . njj 
Mr. Bates, as well as the expression 
order passed by the Maharaja, and 
"intriguer and disloyal" "sed by • • 
were defamatory. On the evidence 
came to the conclusion that ^ the 

had originally called the plaintiff ^ 

Maharaja" while no one else was ptwn. 
quently he repeated these before th 
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and another person Mukat Behari Lai. 'He was 
of opinion, however, that Mr. Bates was not 
actuated by any malice and that the occasions 
were privileged. He held that there was no 
proof of any conspiracy among the defendants, 
nor was it proved that Mr. Virendra Vikram 
Singh at any time used any defamatory words 
in relation to the plaintiff. He held that Y. A. 
Dikebit could not claim privilege and as the ex- 
pressions used by him “intriguer and disloyal” 
were defamatory, he was liable to damages. As 
a result of these findings be dismissed the appeal 
of Radba Krishna Pratap Singh against Mr. 
Bates, Virendra Vikram Singh and theMaharaja. 
He allowed it against Mr. Dikshit and passed a 
decree for Rs. 2000 and cost in favour of the 
plaintiff. Two appeals before me are preferred 
against this decision: Appeal No. 144 by Mr. Y. 
A. Dikshit and Appeal No. 272 by Eunwar 
Radba Krishna Pratap Singh. Kunwar Radba 
Krishna Pratap Singh’s appeal is directed 
against Mr. Bates alone. I will deal with this 
appeal first. 

fe] In order to enable us to see the points 
which arise for consideration in their proper 
perspective, it is necessary to reproduce here in 
exteneo the two representations submitted by the 
appellant, Kunwar Radha Krishna Pratap Singb, 
and the order passed by the Maharaja accepting 
bis resignation. Exhibit A2 reads as follows; 

"To 

9n Mao Mabaraja Subib Bahadur, Balrampui Rs}. 

ThrouRh : 

n. S, Bates, Esq , I. C. S., 

Manager, Balrampur Raj. 

May it please yoor honour, 

Most respectfully I beg to lay the following for your 
Lind coDBideration :— 

1. That though we have a Maharaja—with a majea* 
tic perBonality, wonderful memory, untiring energy, 
radient beallb—Free of all evils and under the influ¬ 
ence of no one, Always eager to bear patiently the 
Biyaya of the Raj and redress theirgtievancee. Touring 
in all the cotnere of the Raj at a good bit of incoDveni* 
ence and personal discomfort—Of Arm deterruination 
still ready to yield to reason — Always ready to learn 
and look into things still least interfering in the day-to- 
day administration of the various departments and ex¬ 
ceedingly polite to services—the qualities that make you 
so dear to all aod an ideal Maharaja for running the 
Estate on democratic lines. 

2. That though we have a Mabarani Sitkar "coming 
out of a family of administrators of high repute and 
calibre and known to be absolutely devoted to Maharaja 
Bahadur and like an ideal "Hindu Dbarma-Fatni'' 
wanting notbicg for herself aod ready to take any risk 
and to any sacriflce for the "Pati." 

3. That though we have Mr. Bates aa Manager of the 
Raj who is a senior member of Civil fjervice, extremely 
kind and polite to bia aubordinates, always ready to 
yield to reason and loved alike by services and riyaya 
for bis kind and sympathetic heart and saintly ways 
and highly loyal and faithful to Mabaraja Bahadur 
and chiefly responsible for the release of the Raj from 
Court of Wards. 


4. That though masses are solidly for Mabaraja 
Bahadur whom they lovo and admire for his good quali¬ 
ties and for whom if the need be and they know of it 
they may do any sacrifice. 

6 , That though such a district as Bahraich where wo 
have comparatively speaking less Iniluenee thought fit 
to praise the qualities of Mabaraja Bahadur by presen¬ 
ting him various addreB-ves. 

6 . That still it is a strong rumour that Maharaja 
Bahadur has to sit with Mabarani Sirkar in Purdah 
to deal important papers which if true will undermine 
Mabaraja Bahadur’s prestige and position in public eye 
and may be resented by every faithful citizen and 
servant. 

7. That still it appears to be a fact that everything 
is not so smooth running and plain sailing as it should 
be and there appears to bo a sense of uncertainty and 
Insecurity prevailing in services and certain amount of 
dissatisfaction all round. 

8 . That these fears have naturally risen due to suc¬ 
cessive retreuebments and other economic mea-uros 
which were the outcome of the bogey of financial crisis 
raised by brainy people when Mr. Bates was out in 
England on leave and ended in hardship to certain 
bumble servants of the Raj and increase in deputation 
allowance of the author of the retrenchment scheme on 
lop of annual graded promotion. W’hat was the real 
motive of these brainy people has yet to bo probed 
into. 

9. That still one finds that a particu'ar report writ¬ 
ten about Mabariija Bahadur which is said to be not 
very complimentary to M-iharaja Bahadur is claimed to 
have bfc-D written with the help of one of Mahavaiii 
Sirkar's trusted servants. 

10. That still it is said that the priod of Court of 
Wards was extended for the first tinie on account of 
opposition from a certain quarter not unknowu to your 
goodself aud even at the lime of release taking advan¬ 
tage of those, certain demands it is said were pressed 
on behalf of Mabarani Sirkar which created a d<-ad- 
lock and it is said that ultimately an English Officer 
bad to remark that U. E. was fighting liko that for 
Sirkar and who was to fight, for Maharaja aud declined 
to agree with the request in its entirety. 

11. That since your honour mentioned my name in 
connection with Private Secretary’s appointment there 
has been a great intrigue against me and certain gross 
untruths and deliberate lies wero told against me (o 
Mr. Bates and to other respectable personalitie; which 
1 regard as my duty to expose and fight, 

12. That though Mabaraja Bahadur is the constitu¬ 
tional head of the Balrampur administration still it is 
an open secret tbat be could not have a Secretary of 
bis choice even when be gave on option os wide as to 
give him any English man and the nows is all the 
more discomforting when one bears that even Mabarani 
Sirkar opposed Maharaja Bahadur’s wishes. 

13. That there aro a good few other rather unplea¬ 
sant things which 1 do not want to mention here. 

14. That these things arc bound to cause a serious 
rupture in the hou^e some day and I consider it my 
duty to struggle to stop it after carefully studying 
things and ihioking out ways and means for doiog so. 

15. That this cannot be done and should not be 
done as long as I am in regular service and I have 
therefore decided to go on long leave. 

16. I therefore beseech your good-clf to grant me all 
my due have and order immediate payment of my dues 
and tu relieve me early so that I may: 

Fight for your cause as an independent and faithful 
citizen and relation, 

Struggle to remove the sense of insecurity and un- 
certeimy from service. 
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Give Muliarnni Sirkar frank and correct advice if and 
vlicti needed, ilt-li) your bonour and Mr. Bates to esta- 
biihb constitutional rule in Balrampur. Enlighten the 
masse- on ilieir duty to your poodself and the Baj. 
Expose the intriguers and hypocrites who shed gallons 
of (TOccdile tear and profess tons of love to you and 
-till talk lots of nonsense and indulge in undesirable 
laoj’.’L'anda a^ain-t your honour. And thus do real 
-ertice to the Baj which may be remembered long after 
I am (lead and gone. 

Tlmnking your goodself, Maharani Sirkar and Mr. 
Hates for ull the kindness and sptcial cousiderations 
•howD to mo. 

I have the honour to be, 
Sir. 

Your most obedient servant," 

'I’lii? rcpreccutation bears no signature. Exhi¬ 
bit .\.j is !i copy of the same representation 
signed by Kunwar Radha Krishna Pratap Singh 
and did'ors from the former only in two particu¬ 
lars, The last two lines of para, l in this repre¬ 
sentation are as follows: 

“An ideal Maharaja for running the estate on cons¬ 
titutional lines with the help and advice of bis nmua- 
gcr." 

Paragraph c has also been slightly altered and 
runs as follows : 

“That still it is a strong rumour that Maharaja 
Hiihadur has to sit with a "body of administrators" in 
(lurdab to deal important papers which if true is not 
only wrong linm legal and constitutional point of view 
but is bound to undermine Maharaja Bahadur's prestige 
and position in public eye and may be resented by every 
faithful cili55en. In riew of what I have said above 
there i< no need at all of these “administrators” but 
in case any body feels that there is anyneed of a helper 
or helpers this privilege should go to the riyaya of the 
Haj who have 'an inherent and birth right to advise 
their Maharaja." 

Accompanying these representations was a cover¬ 
ing letter Ex. A-i. This ran as follows: 

Manejev. In compliance to your above order I shall 
be at your service at 10. I am sorry I could not see you 
last time when you sent for me as I had gone out with 
your permission. As you said nolbiog about it at 
liuckuow, I thought there was no urgency and was 
waiting for the visiting day. Meanwhile you may kind¬ 
ly deal with the accompanying envelope. To be frank 
the more I learn now is to create a misunderstanding 
between us which I want to avoid at any cost. 

27/2/40. (Sd.) B. K. Pratap Singh." 

Kunwar Eadlia Krishna Pratap Singh’s resig. 

nation is Ex. a6. It is addressed to the Maharaja 

and runs as follows: 

To 

Sriman Maharaja Sabcb Bahadur, 

Through H. S. Bates, Esq. I. C. S., Manager, 
May it please your honour, 

As my immediate officer thinks I have not been 
true to your honour I think it unworthy of me to con¬ 
tinue in service any more and beg to reeign. 

I had the honour to be, 
Your bumble servant, 
(Sd.) B. K. Pratap Singh." 

The two Courts below have differed as to the 
purport and true meaning of the representations 
made by Kunwar Eadha Krishna Pratap Singh, 
The learned Munsif on a careful analysis of the 
various paragraphs of the representations was 


A. 1, B. 

led to the conclusion that the appellant was at¬ 
tacking the honour and prestige of the Maha¬ 
raja. He further found in the representations 
"a veiled insinuation against the Maharani." He 
also records bis opinion that Radba Kri^na 
Pratap Singh called Y. A. Diksbit and Virendra 
Vikram Singh hypocrites and intriguers and that 
be wanted to prejudice the Maharaja against 
them. He accordingly held that the expressions 
used by the Maharaja in his order with refer¬ 
ence to bis Assistant Manager were justified. 

[9] The learned Civil Judge in appeal took a 
different view. He recorded it as bis opinion that 
the representations did not "merit such a strong 
and defamatory disapprobation on the part of 
the Maharaja or Mr. Bates." R is therefore 
necessary to examine the representations and 
consider what is their true import. 

[10] Having given the representations my 
careful consideration and read them as a whole 
I have no doubt in my mind that these are 
most mischievous documents. Tbonghin the be- 
ginning they purport to shower encomiums not 
only uiX)D the Maharaja and Maharani, but also 
upon Mr. Bates, yet by insinuations and in¬ 
nuendoes, which at times are hardly veiled, tte 
appellant not only criticises the administration 
of the Maharaja, but attempts to create bad 
blood between the Maharaja and the Maharani. 
He wants to impress it upon th^ Maharaja that 
the estate employees are hypocrites and intri¬ 
guers and he alone is a faithful and true servan. 
He also indicates why be intended to go on ong 
leave, that is: (l) To fight for the Maharajas 
caus6‘'a5an independent and faithful citizen an 
relation,” ( 12 ) struggle to remove the state o nn- 
certainty from services, ( 3 ) give ^ 
Sirkar frank and correct advice, if a^ * 
needed, (4) help the Maharaja and Mr. » 
establish constitutional rule in 

lighten the masses ontheirduty totbeMa ar ^ 
and (6) to expose the “intriguers and bypocr 
.... and thus do real service to the Raj • • • • 

[11] Paragraphs 1 to 6 of this -l'-w 

are devoted to bestowing praise and d 

the good qualities of the Maharaja, t ® 
rani and their manager Mr. Bates, and 
the Maharaja that the masses 
him. With para. 6 begins the criticiEm o 
Maharaja’s administration and of his con 
consulting bis Maharani in matters ^ 

In the unsigned representation ^ 

direct reference to the Maharaja Ba 
ting with the Maharani Sirkar m pa 
deal with important papers. The ^ ijjg 

take the responsibility for the ' u » 

other hand it is cleverly stated that 

strong rumour that the . .ffi,;-true, 

the appellant gives his opinion that it 


Dikshit V. Radha Krishna (Kaul J,) 








Oudh 2:il 


1948 Dikshit V. IUdha Krishna (Kaul J,) 


it would imdermiiio the Maharaja’s prestige and 
position in the Eaj and will he.rosented by every 
faithful citizen and servant. It is obvious that 
no weight can be attached to the opening words 
of this paragraph that there was a strong rumour 
to that effect. The appellant was the Assistant 
Manager of the estate. Ho was distantly related 
to the Maharaja. His father had been in the 
service of the estate for 20 years. Such a person 
could not pretend to be ignorant of bow the 
Maharaja dealt with the affairs of the estate. 
The e^ipression of opinion that the conduct of the 
Maharaja would be resented "l)y every faithful 
citizen and servant” is only an euphemism for 
saying that the appellant resents this. He 
was telling the Maharaja in effect and with 
undisguised contempt that the latter had 
no will of bis own and was altogether led by 
the Maharani. Paragraph 7 tells the Maharaja 
that there was a sense of uncertainty prevailing 
in the services and a great deal of dissatisfac¬ 
tion all round. Paragraph 8 criticises the ve. 
trenchinent measures adopted by the Maharaja 
on the advice of some of his ollloials, In Para. 9 
there is a direct attach upon the Maharani 
Sirkar and her servants. Not improbably the 
reference is to Y. A, Dikshit. lie tells the Maha¬ 
raja that the Maharani and her servants were 
responsible for making a report which was not 
complimentary to the Maharaja Bahadur. Para¬ 
graph 10 is in the same strain. It accuses the 
Maharani Sirkar and seeks to impress upon the 
Maharaja that in her dealings with her husband 
the conduct of the Maharani and her servants 
was not what it should be. Paragraph ll draws 
the Maharaja’s attention to an alleged intrigue 
against the writer since his name was proposed 
by the Maharaja for the post of the private 
secretary and informs liim that the appellant 
was determined to “expose and fight” the intri¬ 
gue. Paragraph 12 also deals with the same 
subject. Tbe writer points out to the Maharaja 
that though he is the “head of Balrampur ad¬ 
ministration” still be had been rendered so 
helpless by his Maharani that ho could not 
appoint a private secretary of his own choice. 
Paragraph 13 is still more mischievous. It says 
“there aro a good few other rather unpleasant 
things which 1 do not want to mention here.” 
This may imply anything, and in tbe setting in 
which it is placed, it suggests that the unpleasant 
things which tbe writer did not consider proper 
to mention related to tbe Maharani. Paragraph 
14 shows that these unpleasant and unmention¬ 
able things bad reference to tbe Maharaja’s 
family and his household. Paragraph 15 empba- 
sises the grave nature of tbe things which the 
writer has left uumentioned. The matters refer- 
red to are, according to tbe writer, of such seri¬ 


ous character that ho cannot toleralo thoin and 
accordingly be docided to go on long leave, 

[12] I have already montiocod earlier tho 
alleged objects which the appellant bad in view' 
in applying for leave, Whatever be the form 
of expression chosen by tbe appellant, it is clear 
that one of the tasks ho had set to himself while 
on leave was to see tho establishment of con¬ 
stitutional rule” in Balrampur and to en¬ 
lighten tbe masses on tboii duty to tho Malia- 
raja and the Raj.” It is not dillicult to sec what 
tbe writer really imi)liOij. Obviously there is no 
question of any constitutional rule in Balram¬ 
pur. The Maharaja is not tbe ruler (jf the 
residents of tbe estate. He is only a taluqdar. 
Tbe reference to the establishment of a consti¬ 
tutional rule in Balrampur Raj leaves no doubt 
in my mind that there was au implied threat, 
held out to tbe estate authorities that tho appel- 
lant intended to start a mass agitation in Bal¬ 
rampur. Even if tbe writer did not actually 
intend to do so, he could not legitimately com- 
plain if, from the language used by him, 
Mr. Dates inferred that Kunwar Radba Krishna 
Pratap Singh was much mortified at not being 
appointed private secretary of the Maharaja, 
and was so disratistiod with the manner in 
which the estate administration was being 
carried on, that he wanted to start mass agita- 
tion to set things right. This agitation was ex¬ 
pressly intended to the establishment of a 
constitutional rule in Balrampur, and the 
means to achieve that end were “enlightenment 
of the masses”, which is another expression for 
“rousing tbe tenantry”. The appellant cannot 
legitimately complain if Mr. Bates, having re- 
gard to all that the appellant owod-to tbe estate 
considered his conduct “as disloyal to the Maba- 
raja”, and called him a traitor to his employer. 
At the present day ^Yben there is so much talk 
about the abolition of zamindail system, and 
relations between the zamindars and their 
tenants aro subject of much acrimonious con¬ 
troversy between different political parties, to 
talk about the establishment of a constitutional 
rule by enlightenment of tbe masses cannot but 
he interpreted as disloyalty to tbe taluqdar. 
This would be considered as an unfriendly act 
on part of even a stranger, but certainly it was 
disloyalty to the Maharaja if done by one of 
his own servants who, and whoso family were 
under great obligations to him. The imputations 
conveyed by the words "traitor to the Maha¬ 
raja" cannot he called false. The conduct of the 
appellant fully justified tbe use of this epithet. 
Apart from others, on this ground alone tbe 
appellant's claim in respect of the use of this 
epithet, and its publication by Mr. Bates, must 
fail. 
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[13] Mr. Bates had called the appellant “a 
traitor to the Maharaja”. This was done while 
be and the appellant were the only persons in 
his room. It is well settled that no action for 
slander can be maintained unless there has 
been publication of the slanderous words to 
some one other than the person slandered. As 
observed by Lord Esher M. E, in (1894) 2 Q.B.D. 
54^ at p. 58 "the material part of the cause of 
action in libel is not the writing, but the publi. 
cation of the libel.” This applies both to libel 
and slander. The appellant complains that 
Mr. Bates told the Maharaja that be bad called 
him a traitor. This is not denied by Mr. Bates, 
but it was the appellant's own resignation, 
Ex. A6 which made it necessary for Mr. Bates 
to tell the Maharaja of what had passed between 
him and the appellant in connection with bis 
representations. He said in bis resignation "as 
my immediate officer thinks I have not been 
true to your honour, 1 think it unworthy of me 
to continue in service any more and beg to 
resign”. Naturally when this resignation was 
put before the JIaharaja, be must have ques¬ 
tioned Mr. Bates what the appellant meant by 
bis reference to bis ‘immediate officer and what 
he thought about him. In these circumstances 
Mr, Bates could not but tell the Maharaja what 
bad transpired between him and the appellant. 

[14] There is no statutory law of defamation 

in India except what is contained in chap. XSI, 

Penal Code. As to civil liability for defamation, 

however, it has long been settled in this country 

that an action for damages would lie in proper 

cases. The basis on which Courts entertain suits 

for damages for libel or slander in India is the 

same as in England, viz., that every man has a 

right to have his name maintained unimpaired, 

i.e. "to have", as was said by Cave J. in (i882) 

8 Q, B. D. 491^ at p. 603 "the estimation in which 

he stands in the opinion of others unaffected 

by false statements to his discredit” A large 

number of artificial and teobnical rules have 

grown around this branch of the law in England. 

We in this country are not bound by them. The 

dicta of English Judges or general rules based 

on such dicta may, however, be helpful if they 

can be applied to Indian cases as principle of 

justice, equity and good conscience. In England 

if a person is asked as to the character of his 

former servant, there is a social duty upon him 

to tell the inquirer what he knows about him. 

In such a case, even if it turns out that the 

master was mistaken in some of bis statements 

no action will lie against him at the instance of 

the servant. It was observed by Lord Maonagh. 

ten in 1891 A. c. 73^ at p. 78 that 

“there is no reason why greater protection should be 
given to a communication made in answer to an inquiry 


with reference to a servant’s character than to any otiier 
communication made from a sense of doty, 
moral, or social." • 

This statement contains a principle of wider ap. 
plication than in the country where it was made. 
A communication made from a sense of doty,' 
legal, moral or social, must if the circumstances' 
of the case so justify, be treated as privileged. 
But for such a rule considerable inconvenience 
and even hardship is likely to ensure. The com¬ 
munication made by Mr. Bates to the Maharaja 
concerning the appellant clearly falls under this 
rule, and even if Mr. Bates was wrong in his 
judgment about the appellant, the ^occasion 
would be privileged. 


[15] The next point urged was that the order 
passed by the Maharaja on the appellant's resig¬ 
nation, an extract from which has been qnot^ 
earlier in this judgment, contained defamatory 
expressions, and Mr. Bates published them to his 
personal assistant Mukat Bebari Lai by banding 
over the file to him containing that order. The 
first question to be considered in connection 
with this argument is whether the order passed 
by the Maharaja upon the appeallant’s resigna- 
tion could form the foundation for an action for 
damages for defamation. If what the Mt^iaraja 
said about the appellant in bis order was trne, 
there is no question of defamation. It is true 
that the Maharaja used the words ‘wicked, ignoW® 
and disloyal’ in relation to the appellants con¬ 
duct in making the insinuations against the 
Maharani. That he not only made in^wbons 
but actually impressed upon the Maharaja twt 
the Maharani Sirkar was opposing hi® wiah» 
Paragraphs 13 and 14 of his representation make 
exceedingly mischievous suggestions about tw 
Maharani, The appellant made no attempt 
explain, while he was in the witness box, wna 
he meant by saying that there were 'other rs^ 
unpleasant things which he did ia 

mention,’ and that those things were boMU 
cause a serious rupture in the (Maharaja s) bo 
some day. It is well known that more may 
times be conveyed by suggestions than by 
press words. What was conveyed to the 
the Maharaja by these two paragraph iS 
from the observations made by him in his or 
that it was impossible to condemn in resic® 
language 


eally to pronounce that the allegations w 

bia (appellant’s) application dated ininbled 

distwtiVns of facti. half truths, and untruths juot..eo 

together to soit bis own purpoe and lencies. 

Paragraphs 13 and 14 apparently were m^ 

to convey to the Maharaja, and 

him, more than some express vitupej* 

epithets about the Maharani and himsel 
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have done. The appellant was only an assistant 
manager of the Maharaja. It was sheer imper¬ 
tinence on his part to presume to advise the 
Maharaja about matters which did not concern 
him. He bad no business to assume to himself 
the role of the Maharaja's guardian and pre. 
ceptor and to tell him what he should or should 
not do. I am unable to agree with the view 
taken by the learned Additional Civil Judge in 
appeal of the appellant’s representation. The 
learned Judge observed : 

“I cannot hold that the Maharaja is ridicoled in this 
representation as an imbecile or that the Mabarani 
Sirkar is accused of conspiracy egainst the Maharaja or 
that the plaintifi held out a threat to raise the masses 
of the estate against the Maharaja. The representation 
is not a cry against the appointment of Mr. Singh as 
the private seoretary to the Maharaja. The plaintii! 
never aspired for this post. The representation does seek 
to bring to the notice of the Maharaja and to the 
Mabarani that all was not well in the estate and that 
Mr. Dikshit who would shed gallons of crocodile tears 
and profess tong of love for the Maharaja and the 
Mabarani was an intriguer and hypocrite and that if 
bo was allowed to work out bis scheme of transference 
of power a serious rupture in the house of the Maharaja 
would be a matter of no surprise." 

The learned Judge is an Indian and can well 
understand wbat is implied in the language used 
in para. 6 of the representatioi}. If the appellant 
had Bald in express words that the Maharaja 
Bahadur cannot deal with important papers re- 
iating to tbo estate himself, and that be has to 
Bit with the Mabarani Sirkar in purda to deal 
with them, the paragraph would have been less 
offensive. The sting in this paragraph is clear. 
It tells the Maharaja in effect that be was an 
imbecile who bad allowed bis wife to thoroughly 
dominate over him and she was leading him by 
the nose. The sarcasm and contempt conveyed 
in the language used by the appellant does not 
require comment nor am I able to agree with 
the lower Court in its view that the representa. 
tioD was not 'a cry against the appointment of 
Mr. Singh as the private secretary of tbo Maha¬ 
raja.’ There is no warrant for the observation 
'the plaintiff never aspired for Ibis post.’ May be 
that the appellant did not formally apply foe the 
post. There is, however, express mention of this 
matter in paras. 11 and 12 of the representation. 
The learned Judge observed that the appellant 
wanted to bring to the notice of the Maharaja 
and the Mabarani that 'all was not well in the 
estate.’ There is nothing on the record to show 
that this was so, nor was any attempt made to 
prove that Mr. Dikshit was an intriguer and a 
bypocriteortbat if be was allowed to work there 
would be a serious rupture in the family of the 
Maharaja. 

[ 16 ] In dealing with the appellant's highly 
impertinent representation, the Maharaja acted 
with commendable restraint. The expressions 


Krishna (Kaul J .) 

‘wicked, ignoble and disloyal’ are none tooslrong 
to condemn the apj^llant’s conduct in sending 
such a representation to his employer. ’Wicked' 
is a strong term of general disapprobation. That 
the appellant was attempting to create ill wilt 
between the Maharaja and the Mabarani is 
obvious, and such conduct was certainly disloyal, 
ignoble and mean. I have no donbt that the 
words used by the Maharaja cannot be said to be 
inappropriate or untrue in describing.the appel- 
lant’s conduct. Publication of these words could 
not make Mr. Bates liable in damages for libel. 
Assuming, however, that the order passed by 
the Maharaja, if published could form the basis 
for a suit for libel, did the action taken by Mr. 
Bates with respect to it constitute publication? 
It has been found by the lower appellate Comb 
that Mr. Bates placed the Maharaja's order on 
a die which be passed on to bis personal assist¬ 
ant Mukat Behari Lai for being copied on a 
typewriter and sent to the applicant. It has fur¬ 
ther been found that Mukat Behari Lai saw the 
order. This part of the learned Judge’s finding 
was challenged before me and my attention was 
not drawn to any evidence showing that the order 
was read by Mukat Beari Lai. But assuming 
that be read it. could this constitute publication' 
of the libel by Mr. Bates? It was the duty of^ 
Mr, Bates to communicate to the appellant tho^ 
order passed by the Maharaja on bis representa-! 
tioD, bis handing over the file containing the order 
to his personal assistant Mukat Behari Lai was 
in the ordinary course of business, and no action* 
for libel could be founded on such publication.! 
In the circumstances of the case, it must be held 
to be an act done in the discharge of bis duty. 

[I7j The communication of the order to Mr. 
Waugh, who was Adviser to the estate was also 
privileged. As pointed out by the trial Court, it 
was the duty of Mr. Bates to communicate the 
Maharaja's order on the appellant's representa¬ 
tion submitted through him. I am clear that the 
appeal preferred by the plaintiff Kunwar Radba 
Krishna Fratap Singh is without substance. It is 
dismissed with costs. 

[ 18 ] I will now turn to the. other appeal by 
Y. A. Dikshit. The learned Additional Civil 
Judge held that Dikshit had published tbe order 
of tbe Maharaja to Suraj Narain Singh and to 
Adya Bakbsb Singh. He further held that Dikshit 
had called the plaintiff 'intriguer and disloyal.' 
He was of opinion that tbe occasions on which 
tbe libel was published could not be said to be 
privileged, and that the use of the expressions 
'intriguer and disloyal’ was not justified. lie 
accordingly gave Kunwar Radba Krishna Fratap 
Singh a decree for Bs. 2000 and costa. I have 
already stated earlier in this judgment wbat I 
consider to be the true meaning and import of 
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ihe |•llpt■e 2 eDtations submitted by the plaintiff to 
Ml'. Bates, and bavo furlber held that the strong 
expression.^ used by the Maharaja with reference 
10 the plaintift’s action in making insinuations and 
icvelling charge? against the Maharani were 
fiiliy justiiied. The action condemned as '‘ex¬ 
tremely wicked, ignoble and disloyal" cannot be 
said to be inappropriately or incorrectly so- 
callcd. If indirectly this casts a redaction upon 
tbo appellant’s character, it was not an un¬ 
deserved reflection and cannot form the basis of 
an action for defamation. 

[iti] Apart from the fact that what was said 
of the appellant’s action in the Maharaja’s order 
was true, we should not forget that tho plaintiff 
had attacked Dikshit. It lias been found by the 
Court below that the plaintiff when talked in bis 
rt|)rGSC‘)itation of (xpcsing ‘ intriguers and hypo¬ 
crites who shed gallons of crocodile tears etc. etc.” 
referred to Dikshit. Thus be made a direct and 
ivile attack upon him and Dikshit had clearly 
'the right of self-defence. In addition to other 
cases in which privilege arises owing to the exis- 
'stcnce of a duly, moral, social or legal or of 
'common interest, where an attack is made upon 
a man's character, be has the right to answer it 
and to communicate his answer to all concerned, 
particularly those who heard the attack. Adya 
Bakhsh Singh was the plaintiff’s father, and 
•Suraj Narain Singh a relation. The plaintiff's 
resignation, and the circumstances in which it 
was brought about, were known to them. Y. A. 
I)iksbit was under tbo rule enunciated above 


[21] It was argued before us that the plea of 
justification was not expressly taken by Dikshit 
in his written statement, and such a ground of 
defence should not be considered. I see no merit 
in this contention. Whatever bo the English law 
on this point of procedure, I am clear that under 
out Code of Civil Procedure, the pleading has to 
state facts, and it is for the Court to apply fire 
law. An issue was framed on this point. This 
was issue 5: 

"IVcre the defendants justiSed in aiekiog and 
publishing the alleged statements as covered in isoes 
(l)and{3)?” 

The matter was considered in both tbo Gooiti 
below, and it is now too late in second appeal to 
raise the contention that inasmuch as justifica. 
tion was not expressly pleaded as a defence by 
the defendants’ written statement, this should 
not be considered. 

[22] I am of opinion that the conclusion of 
the Additional Civil Judge in so far as ho held 
Y. A. Dikshit liable for damages cannot be up¬ 
held. Appeal No. 144 of 1942 by Y. A. Dikshit 
is allowed. The decree of the lower appellate 
Court in so far as it made Y. A. Dikshit liable 
for damages is set aside and the entire suit of 
the plaintiff is dismissed with costs throughout. 

R.G.D. Order accordinuly- 

A. I. R. (35) 1948 Oudh 234 [0. N. 8l] 

Walford J. .. 

Mirza Inayai Beg — Defendant — 
cant V. Mirza Abdul Rauf Beg — 


fully entitled to show the Maharaja’s order to 
both of them in order to convince them that the 
accusations made against him by the plaintiff 
were unfounded and had been strongly condemn- 
ed by the Maharaja to whom the representation 
w'as addressed. 

[20] Ho was further fully justified in calling 
Kunwar Radha Krishna Pratap Singh "intriguer 
and disloyal.” The plaintiff had batched a plot 
against Dikshit. "Intrigue” means the exertion 
of tortuous or undor-hand infiuence to accomplish 
some purpose; underhand scheming. By sending 
Uhe representation referred to above to the Maha- 
raja, he clearly wanted to injure Dikshit. No at¬ 
tempt was made at the trial to justify the 
allegations made against Dikshit by the plaintiff 
in bis representation, and Dikshit cannot be said 
to be unjustified in calling him an "intriguer;” 
nor can there be any doubt that Kunwar Radha 
Krishna Pratap Singh was disloyal to bis em¬ 
ployer the Maharaja. So the imputations made 
by Dikshit against the plaintiff, apart from be- 
ing privileged, were true and no action for 
defamation could be brought for use of those 
epithets by him with reference to Kunwar Radha 
Krishna Pratap Singh. 


—Opposite Party. , 

Application No. 162 of 1942, Deciaed on 1^1» • 
from order of District Judge, Lucknow, Dr ^ 

Oudh Civil Rules. Chap. 7. R- ^ 

Vakalalnama hied in original Court - N« >| 
tiling tresh vakalalnama for taxing tee ot 

Rule 2S9 means simply this that 

who appears either lor the appellant or th 
has not filed either a vakalalnama or a 
would be taxed only to the extent o 
amount to which be would be . .. g dU 

less tt vakalalnama or ehp _ w J r 
before the bearing; but if there [S .. ot 

on the file which bad been filed lo.^he e 
the case and it still validly subsists, »ntpofl«of 
ffltnowa ot a slip would be necessary ^f^n8 ] 
taxing the fee of the counsel. 

Mohd. Ayub — for Applicant. 

Habib Ali Khan - for Opposite Parly. 

Order. — The facts in this case are t ^ 
plaintiff opposite party instituted »^ai ^ 
covery of arrears of rent m reap 

property in Lucknow „J%ecrfled in 

applicant. The suit was parhally deew 

the Court of first Judge* 

ried the matter in appeal to the ^ 

Lucknow, who dismissed it 
time of ie taxation of costs, the 
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spplioaut wa3 allowed half the fee certihed 
by bis counsel. The matter was agitated under 
S. 152, Civil P. C., before the learned District 
Judge, who in a short order rejected the claim 
for full fee. He held that the provisions of 
B. 289, chap. 7, cl. 10, Oudh Civil Rules were 
not complied with in order to entitle the de¬ 
fendant to full counsel's fee being taxed as the 
slip of appearance or a vakalatnama was not 
tiled by him in the Court of appeal a day 
before the hearing of the appeal as required by 
the rule. It seems that the counsel for the 
defendant-applicant had filed a vakalatiuwia 
in the original Court, and it is not in contro- 
versy that that vakalatnama was valid in the 
Court of appeal. According to the interpreta- 
tion of the rule by the learned Judge, it was 
necessary, notwithstanding the vakalatnama 
which existed in favour of the counsel for the 
applicant, who appeared in appeal he should 
have filed a fresh vakalatnama or slip in terms 
of cl. 10 of R. 289, Oudh Civil Rules, in order to 
eutitle the defendant-applicant to taxation of 
full fee for counsel. 

“ [ 2 ] To me it is clear that the rule has been 
misinterpreted. Paragraph 1 of el. 10 of R. 289 
runs as follows: 

■‘In calculating costs of appeals, if tbe inemotaodum 
of appeal was not signed by a legal practitioner, only 
one-bait of tbe ordinary fee will be allowed on ac¬ 
count of the legal practitioner of tbo appellant: simi¬ 
larly, only one-ball of the ordinary fee will be allowed 
on account of Ibc legal practitioner of the respondent, 
unless in tbe case a legal practitioner has Died either 
his val'atatnama or a slip in tbe form appended to this 
paragraph after the filing of tbe appeal and before tbe 
first dale fixed for bearing the case." 

[ 3 ] Upon a reasonable construction the rule 
means simply this that where a counsel, who 
[appears either for tbe appellant or tbe respon- 
^dent, has not filed either a vakalatnama or a slip. 
Ibis fee would be taxed only to the extent of half 
the amount to which he would he ordinarily 
'entitled unless a vakalatnama or slip is filed at 
Ileaat a day before the bearing but if there is al- 
Iready a vakalatnama on tbe file which had 
'been filed in the earlier stages of tbe case and it 
'still validly subsists, no fresh vakalatnama or a 
'slip would be necessary. It is contended on be- 
'half of the plaintiff opposite party that not¬ 
withstanding tbe e.xistence of a vakalatnama it 
is still necessary to file either a fresh vakalat- 
nama or a slip to entitle a counsel to have bis 
full fee taxed; for, he contends that the exis¬ 
tence of any previous vakalatnama though 
valid for the purposes of bearings is not valid 
for the purposes of taxation of the fees. I can- 
not bring myself to accept the reasoning ad¬ 
vanced by the learned counsel. To me it is 
clear that where a vakalatnama already exists 
no further necessity arises for filing either a 


fresh vakalatnama or a slip for the purposes of 
taxing the fee of tho counsel. If the interpre¬ 
tation of the rule by the Court below is accepted 
tho result would be that except in the case of a 
counsel, who has signed tbe memorandum of 
appeal in that case, either two slips or two 
vakalatnamas will be required, one for ap¬ 
pearance and one for taxation of foe. which is 
obviously absurd, In my judgment the Court 
below has misinterpreted the rules and tbe ap¬ 
plication must therefore be allowed with costs. 
I order that full fees of tbe counsel for the 
defendant-applicant be taxed in tbe Court below. 

D,S. Application aUnu'cd. 


A. I. R. (35)1948 Oudh 235/C.N.55.y 

CnANDIEAMANI J. 

Kam Pearey — Decree-holdcr-rAppellant 
V. Ram Manorath — J udymcnt-deltor—Res¬ 
pondent. 

Exo. of Decree Appeal No. 8 of 1943,Decided on 5'2* 
1918, from order of Civil .lodge, Biibraich, D/-1-10- 
1942. 

(a) U. P. Temporary Posiponement of Execution 
of Decrees Act (10 (XJ of 1937), S. 5 (2) — Appli- 
catility — Sub-s. (2) does not apply unless judg¬ 
ment-debtor is agriculturist within the meaning of 
the Act. 

The Act itself, as the preamble show.?, is meant only 
for the benefit of agriculturists within the meaning of 
the Act and the bene fit of sub-?. (2) of S. 5 can only bo 
taken bv a decree-holder whose judgmert-debtor is an 
agriculiurist within tbe meaning of tbe Act at tbe date 
of passing of tbo Act: 32 A. I. R. 194-7 All. 117 fl'. B.). 
Disling [Para 5] 

(b) Civil P. C. (1908), S. 11 — Execution pro¬ 
ceedings — Interlocutory orders io same execution 
proceedings — Objection as to limitation in execu¬ 
tion proceedings dismissed on judgment-debtor’s 
prayer — Judgment-debtor is precluded from rais¬ 
ing same objection in subsequent stage of same 
proceedings. 

Where tbe judgment-debtor at au earlier stage iu tbo 
same execution proceedings prayed for dismissal of his 
objection regarding limitation, and bis objection was 
accordingly dismissed: 

Held, Ibut the objection raised was of such a nature 
that bad it succeeded there would Lave been no further 
proceedings in execution and if the judgment-debtor 
chose not to get tbe objection decided on merits it was 
his own faalt and it was no longer open to him to raise 
tbe objection in a subsequent stage of the same pro¬ 
ceedings: 13 A. I. R. 192C Oudh 291, Ttel. on. 

[Para 7] 

Annotation:—(’44-Coni.), Civil P. C.,S. UN, 22, 23. 

Cases reierred:— 

1. (’45) I.’L. R. (1945) All. 438 : 32 A. 1. R. 1945 All. 

117 (F. B.|, Bebari Lai v. Ganga Prasad. 

2. (’26) 1 Luck. 171 : 13 A. I. U. 1926 Oudh 291 ; 93 

I. C. 833, Ragbubar Singh v. Gokaran. 

H. K. Chose — for Appelliint. 

Hyder Hussain and Kalbe Muslafa- 

lot Respondent. 

Judgment. — This is as appeal of tbe de- 
cree-holdec against tbe order of Mr. Hasan 
Irahed, Civil Judge of Babraich, dated 1-10-1942. 


23G Oudh Ram Pearet v. Ram ManoratH (Chandiramani J.) i. I.B. 


[• 2 ] Sant Ram, father of Ram Pearey, appel. 
lant, obtained on 11-2-1927 a decree for R3. 267- 
15 .G in a suit for accounts of partnership. ETen- 
tually the Chief Court granted the appellant’s 
father a decree on 26.7.1923 for Rs. 646 5-6 with 
interest at G ^er cent, from 11-2 1927 till realisa¬ 
tion and i^roportionatc costs. The first eiecution 
application by Sant Ham was made on 19-12-1929. 
It was consigned to records on 11.10-1930. On 
23-9-1923 he gave a second application which was 
consigned to records on 21 10-1933. On 13-10.1936 
be gave a third application which was consigned 
to records on 2-2 1937. A fourth eiecution appli¬ 
cation was apparently given on 9-9 1936 by Ram 
Pearey appellant. It was consigned to records on 

12- 12 1938. On 2-1-1941 the appellant gave another 
application for execution. The judgment-debtor 
objected against the execution under S. 47, Civil 
r. C., and under Ss. 8 to 10, Debt Redemption 
Act, alleging that the interest charged was not 
in accordance with the provisions of the Debt 
Redemption Act and that tbo application for 
execution was time barred. Some other objec¬ 
tions were also taken. On 26 4-1941 the judgment- 
debtor prayed that bis objection be dismissed 
and they were dismissed. Proceedings in execu¬ 
tion were then taken on 2-5.1941 and the pro- 
perty of the judgment debtor was attached. On 

13- 91941 the judgment-debtor filed bis objection 
saying that the application for execution was 
time barred. The decree-holder said that the 
judgment-debtor was an agriculturist and so he 
was entitled to exclude the time during which 
the U. P. Actio [X] of 1937, (The Temporary 
Postponement of Execution of Decrees Act) was 
in force. The judgment-debtor denied that be 
was an agriculturist. The executing Court held 
that the judgment debtor was paying at the time 
tho Temporary Postponement of Execution of 
Decrees Act came into force a rent of Hs. 1040 
and edd and so he was not an agriculturist and 
that in the circumstances the decree-bolder was 
not entitled to exclude the period of three years 
during which that Act remained in force. It 
also held that the judgment-debtor by reason of 
previous dismissal of objection regarding limita. 
tion was not estopped from raising the same 
ground again because in the earlier proceedings 
the question of limitation had not keen decided 
on merits. The application for execution was 
accordingly dismissed.' The decree-holder went 
up in appeal and the learned appellate Court has 
held that the judgment-debtor was not estopped 
from raising the ground of limitation again be¬ 
cause bis previous objection on the point bad 
not been decided on merits and also because bis 
previous objection was in effect an application 
for amendment of the decree under the provi¬ 
sions of the Debt Redemption Act and the ques- 


tion of limitation was unnecessary for decision 
in such a case. The Court also held that the 
judgment-debtor is not an agrionlturiet within 
the meaning of the Temporary Postponement of 
Execution of Decrees Act and so the decree- 
holder could not exclude the time during which 
the Temporary Postponement of Execution of 
Decrees Act was in force. 


[S] It has been urged that the judgment- 
debtor is an agriculturist within the meaning of 
the Temporary Postponement of Execution of 
Decrees Act as be was paying less than R8 .1000 
as rent, that the finding of the Court to the con. 
trary was baeed on inadmissible evidence, that 
even if the judgment-debtor was not an agricul. 
turist S. 6, Temporary Postponment of Execu¬ 
tion of Decrees Act applied to all kinds of decrew 
and that the judgment-debtor was estopped from 
raising the question of limitation. 

[ 4 ] I have heard the learned counsel for the 


parties and see no reason to interfere. It appears 
that certain extracts from khitaunis were filed 
for the year 1345 Fasli to show that the judg¬ 
ment-debtor was paying more than Bs. IOOO ®s 
rent. It was said that Exs. 13 and 14, which 
showed a rent of Rs. 384 in respect of certain 
khatas were not admissible because full details 

of the khatas were not given. The 
appellate Court has rightly pointed out that ue 
patwarj was examined and he explaiB^d e 
entries recorded in Exs. 1-3 and 14 and gave e 
details of all the plots and the finding 0 
lower appellate Court is based on that evi en . 
The learned counsel for the appellant is 
fore in effect trying to challenge only a n 
of fact, which is no longer open to him. 

[ 5 ] As to the question of limitation 1 

case it is admitted that if the 
Temporary Postponement of'Exeoution 0 
Act is not given the application for we 
is clearly time barred under the provifii 

S.48. Civil P. C. The learned cooneri I 

the appellant says that * 1 ^® 1 “ ^ 

debtor is not an agriculturist tioa of 

of the Temporary Postponement of Ex 
Decress Act, be is nevertheless entit e 
benefit of the Act as sub-s. ( 2 ) of B. 5 0 
says that in computing the period of twe 
prescribed by s. 48, Civil P. «■.‘'j i 
during which this Act shall remain i , 

be excluded. The learned counsel ‘of f 

lant has misunderstood the meaning 0 ^ 

ofs. 6 . It Will be seen 

of S. 6 allows in execution of j-g is 

of the time during which the ^ jo. 
force only in respect of decrees - ^53 

ferred to in S. 8 , and not Vfi and 8 .3 
here the decree is not covered by • 
refers only to decrees for money 
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closure or sale in enforcement of a mortgage 
passed by a civil Court on the basis of a liability 
incurred before the passing of the Act against 
a judgment-debtor who is an agriculturist, at 
the date of passing of the Act. If such a period 
is to be excluded for the purposes of making an 
execution application it is only natural that the 
Legislature should provide also for excluding the 
same period for the purposes of S. 48, Civil P. C. 
iThe Act itself, as the preamble shows, is meant 
only for the benefit of agriculturists within the 
moaning of the Act and the benefit of sub-s. (2) 
of S. 6, Temporary Postponement of Execution 
of Decrees Act, can only be taken by a decree- 
holder whose judgment-debtor is an agriculturist 
within the meaning of the Act at the date of 
passing of the Act. 

[gI The learned counsel for the appellant 
wanted to rely on I.L.R. (1946) all. 438^ for the 
proposition that S. 6, V. P. Temporary Post- 
ponement of Execution of Decrees Act, applies 
to all decrees and not only to those against 
agriculturists. This authority does not support 
the appellant at all, The headnote is as follows: 

"SectiOD 5, U. P. Temporary PostpoDCment of Ese* 
cation of Decrees Act, is icdependent of, and is not 
Bubject to, the provisions of S. », and it is controlled by 
that section only to this extent tbat its application is 
restricted to the decree referred to in 8. 3. Once it is 
found tbat the decree is of the character contemplated 
byS. 3, it will attract the application ofS. 5, irres¬ 
pective of the fact whether an application for stay has 
or has not bwn filed by the judgment-debtor in put- 
Buance of the provisions of eub-s. (2) of S. 3.” 

In that case there was no doubt whatever that 
the judgment-debtor was an agriculturist paying 
more than Bs. 250 but less than Rs. lOOO as land 
revenue and the judgment-debtor was therefore 
an agriculturist within the meaning of the Act. 
Their Lordships in tbat case were considering 
the effect of sub-s. (l) of B. 5 and not of sub-s. (2) 
of S. 5. There is not the least doubt tbat sub-s. (2) 
of s. 5 has no application whatever unless the judg¬ 
ment-debtor is an agriculturist within the meaning 
of Act 10 [xl of 1937 (Temporary Postponement 
of Execution of Decrees Act). The execution ap¬ 
plication in the circumstances is clearly lime 
barred. 

[ 7 ] It was also urged that the objection as to 
limitation could not be raised by the judgment- 
debtor as his previous objection on the same 
point bad been dismissed in the course of the 
same proceedings earlier. This contention has 
considerable force. It is a fact that the judgment- 
debtor at an earlier stage in the same execution 
proceedings prayed for dismissal of his objection 
regarding limitation, and bis objection was ac¬ 
cordingly dismissed. Both the Courts below have 
held tbat as the objection was not decided on 
merits it will not operate as res judicata. This 
view of the Courts below seems to me to be 


erroneous. The objeotion raised was of such a 
nature that had it succeeded there would have 
been no further proceedings in execution and if 
the judgment debtor chose not to get the ohjcc- 
tion decided on merits it was bis own fault and 
it is no longer open to him to raise the objection 
in a subsequent stage of tbo same proceedings. 

In 1 Luck. 171^ it was held that: 

*'An interlocutory order piiiscd in execution proceed¬ 
ings is final not only in respect of ^ matter decided by 
it^^if such matter is raisid again in subsequent execu¬ 
tion proceedings, but has also the eflect of fioality 
attached to it, if it is passed in contiouation of the 
same proceedings." 

In tbat case a decree was made absolute on 
16-3-1920. The first application for execution of 
the decree was made on 24-4-1923 alleging a pay¬ 
ment of Rs. 20 on 16-6-1922. After service of 
notice on the judgment debtor the Court passed 
an order on 29-11-1923 allowing execution to pro¬ 
ceed by transferring the decree to the Collector. 
It was held that the judgment-debtor not having 
chosen to oppose tbe application for execution, 
there was an implied adjudication against him 
so far as the question of limitation was concern¬ 
ed. In this view of tbe matter, tbe judgment- 
debtor had no right to raise the question of 
limitation again. 

[8] Tho learned lower appellate Court has 
looked at this question of the previous objection 
of the judgment-debtor from another point of 
view. It has treated that objection as merely an 
application for amendment of decree. In my 
opinion the view which the learned lower appel- 
lato Court has taken on this point is not correct 
considering tbe application itself. There tbe 
judgment-debtor styled bis application as objec¬ 
tions under 8. 47 and ss. 8 to 10 . Debt Redemp¬ 
tion Act. Even the executing Court, which bad 
the application before it, did not treat tbe objec¬ 
tions as merely application of tbe judgment- 
debtor for amendment of the decree. However, 
tbe mere fact tbat it was not open to tbe judg¬ 
ment-debtor to raise tbe question of limitation 
does not prevent this Court from giving effect to 
tbe plea of limitation. It is apparent on tbe face 
of the record itself tbat tbe application for exe¬ 
cution has been made more than 12 years after 
tbe passing of the decree. Tbe execution is thus 
time barred and tbe decree-holder cannot seek 
assistance of the Court. 

[ 9 ] Tbe result is tbat tbe decision of tbe lower 
Court is correct and the appeal is accordingly 
dismissed with costs. 

v.B B. Appeal dismissed. 
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A. I. R. (35) 1948 Oudh 238 [C. N. SC,] 

Kacl a::d Kidwai JJ. 

Pt. Privjaa Narain Tiive'U and others — 
Ai'petlcnis V Mohammad Ehrahim ami am- 
ia<:r — Uesponiknts. 

Sfcond Ain ml X" Decided on 18'2-1947, 

fi'din order I’f Dirl. Ju(J" 0 , Barubaiilci, D/- 17-11-19-42. 

(a) Civil P. C. (1908), 0. 34, R. 8 — Usufructuary 
mortgage — Order absolute for sale under old S.93, 
T. P. Act. not executed within limitation — Effect 
- Possession of mortgagee, if adverse. 

An order ob=olute for sale under the old S. 93, T. P. 
Act, if DOt executed within time limited by law, cannot 
operate as a decree for foreclosure. In the case of a 
ufufructuary mortgage, on the passiug of an order abso¬ 
lute for sale, Ihe ownership of the mortgagor is relieved 
of the encumbrance, that is to say, the right of the 
usufructuary mortgagee to remain in possession, which 
richl is only given to secure the repayment of the loan 
comes to end, The mortgagor’s title cannot be extingu¬ 
ished merely by tho lapse of 3 years without execution 
of tie decree though it can he extinguished by adverse 
po.'session tor 12 years bya person not entitled to hold 
the property : 25 Mad, 244 (F, B.), Bel on; Cate lav: 
renctcid. [Paras 13 and 16] 

In order to claim title by adverse possession, tho 
mortgagee has to show (1) that the possession changed 
it- nature from permissive possession to adverse posses¬ 
sion or {21 that it has been proved by clear and unequi¬ 
vocal evidence that the mortgagee’s possession was 
hostile to the real owner and amounted to a denial of 
bis title; 22 .\, I. H. 1935 P. C. 53, Foil, [Para 26] 

Where a usufructuary mortgagee continued in posses¬ 
sion of the properly even after obtaining an order 
absolute for sale in 1S97, it was held that the possession 
of the mortgagee must be deemed to be permissive and 
not adverse to the mortgagor till the year 1918 when 
their Lordships of the Privy Council finally settled the 
law by Ibeir decision in 5 A. I. R. 1918 P. C. 34 by 
holding that the effect of the passing of an order abso¬ 
lute for sale was the immediate extinguishment of the 
security. Previous to that case the view had been that 
the security lasts till a sale actually takes place in 
execution of the order absolute for sale : Casa law dis- 
Uiifjuiihed, (Paras 26,27 and 30] 

(b) Precedent—Value of—How to be applied. 

A case is only authority for what it actually decides 
and it is uot a legitimate method of applying a prece¬ 
dent to detach from the context, remarks in the judg¬ 
ment, not necessary for the decision of the case and to 
apply them to an entirely dificrent set of circumstances. 

[Para 17] 

Annotation : (’44-Com.) C. P. C. Pre N. 15 pt. 9 
and 10. 

(c) U. P. Encumbered Estates Act (25 of 1934), 
S, 11 — Scope of enquiry. 

The enquiry in proceedings under S. 11, is only 
directed to ascertain whether the property mentioned 
in the notice in the Gazette or any part of it is liable 
to attachment, sale or mortgage in satisfaction of the 
debts of the applicant. Where there is a finding that 
the title of landlords applicants continues it must be 
held that it is so liable and that is an end of thematter. 
The question whether there is any mortgage inexistence 
will only arise at the stage of the enquiry under S. 14, 
of the Act. The question whetherobjectorshaveacquired 
mortgagee rights by adverse possession will be open to 
enquiry in proceedings under S. 14 but not under S. 11 
of the Act. [Para 38] 


(d) Civil P. C. (1908), Ss. 11 and 47 - Suit for 
redemption — Preliminary decree—Order absolote 
under S. 93, T. P. Act (prior to its repeal In 1908) 
— Order not executed within limitation — Applica¬ 
tion by mortgagor under S. 4, U. P. Encutabered 
Estates Act — Proceedings, if barred by S. 11 and 
47. Civil P. C. 

In 1897 in a suit for redemption of a nsofmetoary 
mortgage a preliminary decree for redemption on pij- 
raeiU of a c^lain sum was passed. Thereafter tbe 
mortgagee applied for and obtained an order absolote 
for sale under S. 93, T. F. Act (as it stood prior to its 
repeal in 1908). Tbe order absolute for sale remained 
unexecuted and the mortgagee continued to be in 
possession and continued to be recorded in revenue 
papers as mortgagee and the mortgagor as mortgagor. 
In 1936 tbe mortgagor presented an application under 
S. 4, U. P. Encumbered Estates Act, asking for liquida¬ 
tion of debts. Tbe mortgagee filed objections nndei 
S. 11 of that Act and pleaded that the proceedings were 
barred under Ss. 11 and 47, Civil P. C. 

Held that if tbe proceedings were treated as a toil 
for redemption, then obviously S. 47, Civil P. 0., bid 
no application because it did not relate to the execution 
of any previous decree. Even if it was not treated as 
a suit for redemption S. 47 was irrelevant because wbit 
tbe landlords applicants claimed by those procerfinp 
was an assertion of their title. In tbe redemption sut 
of 1897 that title was not in dispute at all and the 
decree did not relate to it. Moreover these being pro^ 
dings under the Encumbered Estates Act even dec^ 
claim must be proved. By the force of S. 18, and olhK 
sections of the Act even decrees can only bo 
in tbe manuec and to tbe extent prescribed in tne c 
Quite apart therefore from the question of Jinutatio , 
action under tbe Encumbered Estates Act »n no way 
militated against tbe provisions of S. 4'. w™'*, 
A.I.R. 1934 P. C. 205, Applied. 

Held further that tbe proceedings were not bwed^ 

res judicata as tbe question whether the ngb 
was barred or not did not arise and was 
in previous case. Moreover, in the presen ? 
which arose under S. 11, Enoumterred ^ 

tbe question raised o' ‘^V'^VthB^redeinpti'’'' 
applicant to the property m dmpute. In ‘h t 

case this question did not arise beca^ lo mfiTtcaaor. 
was admitted that the title lay with tbe 
21 A. I. R. 1934 P. C. 205, Foil. ^ „ 40 

Annotation : ('44'Com.) Civil P. C., S. > 

and 116. 

lArPiiZtAl: 12 I. C. 432, 

I.B. 1926 Maa. 816 : 49 Mad. 691. > 

3'-?6^\VMraT44lF?*BTM—’■ 

van Dhond Savant. 

7. (’89) 13 Bom. 567. Ualoji v. Babaji v. 

8 . (’45) 32 A. I. R. 1945 Bom. 307. Marutl 

Manobar. « . x u ioi9 Bom. ® 

9. (T9) 43 Bom. 703 : 6 A. I. E-^ 

I. C. 466, Dion Tesu v. Shiipad v. 

10. (’89) 11 AU. 386, Muhammad hami 

Munnn Lai. „ „ Bai v. 1®^ 

11. (’99) 21 AU. 251, Dondb Bahadur 

Harain Bai. |f.^o ^ 

12. (’02) 24 All. 44 (F. B.), Sjts J : 69 

13. (’22) 44 All. 730 t 9 A. L B. 1924 au 

I. C. 167, Hati Ram v. Indraj. 
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14. (’35) 1935 0. W. N. 178 : 22 A. I. R. 1935 Y. C. 
53 : 154 I. C. 27 (P. C.), Ejn/, Ali v. Court of Wards', 
Ralrainpur Eafnto. 

15. (’18) 45 I. A. 130 : 5 A. I. R. 1918 P. C. 31 : 40 
All. 407 : 45 I. C, 798 (P. C.), Hot Ram v. Sbadi lUm. 

16. ('04 31 Cal. 863, Bibijau Bibi v. Sacbi Bcwab. 

17. COG 28 All. 778, Sbjiioi Lai v. Bashii-ud-din. 

18. ('06)29 Mad. 37,Yanamikalin{'aMudaliv.Cbidnni- 
bara Cbc-ttv. 

19. (‘22) 48 I, A. 465 : 9 A. I, R. 1922 P. C. 11; 43 
All. 409 : 65 I, C. 151 (P. C.). Mt. Sukhi v. Gbulaiu 
Safdar Kbao. 

20. (’20) 7 A. I. E. 1920 All. 92 : 42 All, 575 : 36 I. C. 
936 (!•'. B.), Anup Siugh v. I’ateb Cband, 

21. C3c) 22 A. I. R. 1935 All. 174: 153 1. C. 73, 
Sbiam Lai v. Mobammad Ali Asgbar Husain. 

22. (“28) 15 A. I. R. 1928 P. C. 165 : 109 I. C. 818 
(P, C.), Kesbo Prasad Singb v. Madho Prasad Singb. 

23. (19) 6 A. I. R. 1919 P. C, C2 : 43 Mad. 253 : 4C 
L A. 204 : 53 I. C. 288 (P. C.), Arunacballam Cbetty 

V, Venkatacbalapatbi. 

24. (’20)7 0. L. J. 282 : 7 A. I, R. 1920 Oudb 7 : 56 
I. C. 759, Nadir Singb v. Ml. Anpurua Kunwar. 

25. (’31) 18 A. I. R. 1931 Oudh 69 : 127 I. C. 252, 
Ilumayan Qadar v. Suroija Begaoi. 

26. (’26) 13 A. I. R. 1926 All. 62 : 48 All. 145 : 92 
I. C. 414, Mt- Ram Kucr v. Govind Ram, 

27. (’14) 1 A. 1. R. 1914 All. 242 : 25 I. C. 611, Mt. 
Zaibunnissa v. Paricbbat. 

28. (’22) 9 A. I. R. 1922 Mad. 407 : 70 I. C. 33. Oma- 
yurupagam Mult v. Sivasoori.a Tbcvan. 

29. (’05) 9 0. C. 33, Makban v, Bbagiratb Pcrshad. 

30. (’33) 20 A. I. R. 1933 Oudb 13; 140 I. C. 189, 
Ram Bakbsb Siogb v. Gangapal Singb. 

31. (’25) 12 A. I. R. 1925 Lab, 616: 88 I. C. 476, 
Rhu:bala v. Dislan Das. 

32. (’86) 10 Bom. 461 ; 13 I, A. 66 : 4 Sar. 719 (P.C.) 
Hari Eavji v. Shapurji Hovmasji. 

33. (’84) 7 Mad. 423, Periandi y. Ang-ippe. 

34. (’34) 61 I. A. 362 ; 21 A, I. R. 1934 P. C. 205 : 56 
All. 501 : 1511. C. 37 (P. C.), Ragbunath Singb v. 
Mt. Hanaraj Kunwar. 

B. K, Dhaon d ilanoharlal Devedi—loT Appellants. 
Faiyaz Ali d Ali Hasan— lot Respondents 1 and 2. 

Judgment. — This appeal arises out of pro- 
ccediogs under the Encumbered Estates Act. It 
is admitted that one Gbulam Abbas was the 
owner of a 4 annas 10 pies 6 kirants 2 jau share 
in village Kithori district Barabanki. On 3-3-1866, 
ho mortgaged this share to Nand Kisboie to 
secure a debt of ns. 8,600. Under the terms of 
the mortgage deed (Ex. 9) the mortgagee was 
entitled to enter into possession of the property 
if the principal and interest was not paid within 
3 years. A default occurred and, in 1891, Nand 
Kishore took possession of the property. 

[ 2 ] Ghulam Abbas and Nand Kishore there, 
after died and three of the five sons of Ghulam 
Abbas, namely, Muhammad Ibrahim, Mubam. 
mad Sbad and Muhammad Ilias sued Prag 
Narain and Ganga Sagar, the sons of Nand 
Kishore, then minors under the guardianship of 
their mother Mohan Dei, for redemption. At a 
subsequent stage, on the objection of the defen. 
dants, Muhammad Ismail and Muhammad Ishaq, 
the other two sons of Gbulam Abbas were also 
impleaded as defendants. On 16.12.1697, a pre¬ 


liminary decree for redemption on payment of 
Rs. 15,551.13.0 was passed. Tliereafter the mort¬ 
gagee’a heirs applied for an order absoluto for 
sale mider 8 . 93, T. P. Act, (Ex. I, the applicu- 
tion wrongly mentions S. 89) and the order was 
passed for sale of the whole of the mortgaged 
property, Ex. 2. The money w’as to bo paid into 
Court to satisfy the mortgage debt and the 
balance, if any, was to be paid to the heirs of 
the mortgagor. 

[3] Execution of this decree was taken out but 
subsequently on 8-G-1900, Mt. Mohan Dei ap. 
plied that for certain reasons shed?sired the ap. 
plication to be consigned to the records with 
liberty to apply again. Ex, a7. This prayer was 
granted and the execution proceedings termina- 
ted, vide exs. a.S and A.9. No further execution 
was taken out but the heirs of the mortgagee 
continued in possession of the mortgaged proper¬ 
ty and they all along continued to be entered 
in the revenue papers as mortgagees while the 
heirs of Ghulam Abbas continued to bo recorded 
as mortgagors. 

[4l In 1915 the village was partitioned at the 
instance of Janki Prasad Ex. AlO. In this appli. 
cation both the heirs of Gbulam Abbas and those 
of Nand Kishore were impleaded, the former 
being shown as mortgagors and the latter as 
mortgagees. The partition took place with all 
these parties on the record and in the partition 
papers, including the kbewat Ex. All the heirs 
of tbe mortgagor were entered as mortgagors 
and the heirs of the mortgagees as mortgagees. 
The original share of Gbulam Abbas was consti¬ 
tuted into a separate mabal named after Prag 
Narain. This state of ad'airs has continued ever 
since. 

(5l on 8 2-1936, Muhammad Ibrahim and 
Muhammad Sbafi instituted a suit in tbe Court 
of tbe Munsif Ramsanehigbat, Barabanki, under 
S. 33, Agriculturists' Relief Act, claiming an 
account of the transaction (E;<. A18 is the plaint). 
Prag Narain appellant 1 resisted this suit on 
various grounds (Ex. A19) and it was dismissed 
on 29.10.1936, tbe date on which tbe landlords 
filed their application under S. 4, Encumbered 
Estates Act, on tbe ground that the plaintiffs 
who represented the mortgagor were no more 
debtors as there is no recoverable debt subsist, 
ing and also on the ground that, since some of 
the representatives of the original mortgagor 
had applied under S. 4, Encumbered Estates 
Act, no other proceedings could continue in res¬ 
pect of the same debt: vide Ex, 13. On appeal 
tbe District Judge of Barabanki upheld the 
decision of tbe Munsif but be decided tbe second 
only of the points mentioned above : vide ex. 
A29. Thereafter a second appeal to this Court 
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wag dismissed od the ground that no second ap- 
peal lay; vide Ex, A30, 

lo] On 29.10-1936, Muhammad Ibrahim and 
Muhararaad Shafi presented an application un¬ 
der S. 4, Encumbered Estates Act, asking that 
action should be taken under that Act for liqui¬ 
dation of their debts. With their application they 
tiled a list of debts and also gave particulars of 
ibtir property. The only debt shown in the 
mortgage of 1S83 by Ghulam Abbas to Nand 
Kisliore, whose son and grandsons are shown 
as the sole creditors {lists a and E). The only 
property shown is a7/20th share in superior 
proprietary mahal Prag Narain in village 
Kithori (see list c). The manner in which this 
share was arrived at is shown in the reply filed 
on 3-3 193S, by the landlords-applicants to the 
claim put forward by Prag Narain and bis 
nephews and there is no dispute as to its extent. 

[7] On 3-1 1938, Prag Narain. a son of Nand 
Kishore, andOnkar Nath and Somnatb, the sons 
of Gnnga Sagar, the second son of Nand Kishor, 
who had all been shown by the landlords-ap- 
plicants as creditors, filed an objection under 
S. 11 , Encumbered Estates Act. They pleaded 
the previous suit for redemption and the fact 
that an order absolute bad been passed under 

S. 93, T. P. Act, in that suit. They then plead¬ 
ed ; 

“That prior to the passing of the order under S. 93, 

T, P. Act, the heirs of the mortgagee were mortciagee in 
possession of the mortgaged property. After the passing 
of the sfiid order the objector No. 1 and the father of 
objector Nos. 2 and 3 remained in adverse and proprieta* 
ry possession for more than 12 years as against the 
heirs and representatives of Ghulam Abbas and are iu 
possession up to this time. Hence the objectors are full 
owners of the property mentioned in para. 1 and the 
applicants have no right of any sort in respect of the 
said property.” 

No other objection was taken. No other plea 
was taken either in the written or in the oral 
pleadings. The landlords applicants in their 
written reply alleged that the representatives of 
the mortgagee had always continued in posses¬ 
sion on the basis of the mortgage of 1888 and the 
order absolute under s. 93, did not adversely 
afi'ect the rights of the mortgagor's representa¬ 
tives; that the representatives of the mortgagee 
bad behaved fraudulently in not executing the 
decree of 1899 and were estopped from setting 
up that decree; that owing to the non-execution 
of the decree, the legal rights of the parties 
continued to be exactly the same as they were 
before the decree; that the applicants were 
treated as having a subsisting right in the pro¬ 
perty at the partition of 1915-1920 and so ‘the 
objectors could not deny the title of the land¬ 
lords by reason of S. 233 (k), U. P. Land 
Revenue Act, that the objectors’ possession was 
not adverse and that the landlords-applicants 


bad become owners of the property in suit by 
adverse possession. In replication filed on 
30-7-1938, the appellants traversed all the ali^ 
tions of the landlords-applicants bat raised no 
new plea. The Special Judge, 2nd grade, Bara, 
banki, framed 5 issues of which the last related 
to relief and only the first two are material for 
the purposes of this appeal. They read as 
follows • 

"1(a) Are the claimants the owners of the property 
in suit by virtue of S. 93, T. P. Act and have they 
become owners thereof by adverse possession as alleged? 
If so, is the same not liable to attachment, sale or nort* 
gage in lieu of the applicants' debts as claimed? If to, 
to what eSect? 

(b) Are the claimants in ptssesalon of the property 
only as mortgagees as pleaded? Its effect”? 

(2) Are the applicants etili the owners of the property 
in question and have they aleo acquired title to the 
equity of redemption by adverse possession as pleaded 
in paras 13 and 19 of the written reply? Itseflect?” 

[8] On these issues the learned Special Judge 


found; 

(1) That the order absolute under S. 93, T.r.A« 
did not have the eflect of divesting the mortgagors of 
title and vesting it in the mortgageea (Issue 1 (a)). 

(2) That the mortgagee’s heirs had not be^ 
owners of the property by adverse possession (Issue l(i)^ 

(3) That by reason of the fact that the mortg^ ol 
1888 merged in the decree of 1699 the possesdon ol 
the claimants can no longer be regarded as iha o 

mortgagees (issue 1 (b)). , 

4. That the landlords-applicants ate slUl owneisoi 

the property (issue 2). . 

5. That it is not necessary to deetde 
landlords-applicanta have become owwrs ej 
possession. 

He accordingly disallowed the obiecuou. 
claimants appealed. Their grounds ol ap^ 
indicated that they challenged the « 

the Special Judge on the ground that twy ““ 
become full owners “at the expiry of the siiw- 
tory period after the decree 

Act"; that they had perfected their title by 
possession; and that the respondents 

owners of the property since their nghts, 
had become extinguiabed. 

[9l By bis 

1942, the learned District Ja^ge o* 

*^^”(1) That the landlords-applicants were still own*® 

of the mortgaged property. their tlH* 

(2) That the claimaDts had not complci^ 

as full owners by adverse possession. mortaige in 

(3) That, in spite of the merger o ^ jStstf 

the decree, the claimants had perlwted 
mortgagees by adverse powession. ^ 

[10] He accordingly ^>7*^ 
making it clear that the PP ^ 

were still the owners of the i- The 

the mortgagee rights of the da* 
claimants have now come up to ^ u^jj. 
second appeal and their learned 


tends; ^, , ,, iftao oatw*®® 

(1) That the decree of 29th AprU iw ^^ ^ 
to the mortgagor’s right to redeem and smoe 






1946 


Oudh 211 


Prayag Narain Trivedi V. Mohd. Khrahim 


the only riRbl which he possessed in the mortgaged 
property ho ceased to have any right in that property 
utter the date of the decree. 

(21 That, in any caso, the mortcagco was no longer 
entitled to continue in possession of the mortgaged pro¬ 
perty after the date of the decree nod that his posses¬ 
sion thereafter was without title and adverse to the 
owner. 

(3) That the present proceedings boing in their 
essence for redemption of the mortgage, are b irred by 
tbo rule ot res jitdicflffl in view of the fact that this 
very matter has been the subject of a previous decision 
which adjudicated the rights of the parties in 1898 and 
1899. 

(4) That tbo matter raised in this case relates to the 
discharge of a decree and this cannot, by reason of 
S. 47, Civil P. C. be done by way of suit. 

(5) That, at any rate, the District Judge was not 
jaslilied in holding that the appellants had become 
mortgagees by adverse possession sioce the appellants 
had not claimed this.” 

At one time be also contended that the ques¬ 
tion in issue as to proprietary title bad also been 
in issue in proceedings under the Agriculturists 
Relief Act and that the Ending given in those 
proceedings that the landlords-applicants were 
debtors was m judicata. On our pointing out 
to him that he had never raised this plea in 
either of the two lower Courts and that in any 
case, the suit under the Agriculturists’ Relief 
Act bad been dismissed as being incompetent, he 
withdrew this plea and only the four points 
stated above call for decision. 

[Ill On the first point the learned counsel for 
the appellant urges that if a decree for sale is 
not executed within the time limited by law for 
this purpose >t operates virtually as a decree for 
foreclosure. This really means that a decree, 
bolder can improve his position and acquire a 
title which be does not otherwise possess by 
failing to execute bis decree. The learned coun¬ 
sel realising the weakness of such an argument 
contended that the true position was that the 
mortgagor himself was a decree-holder in a case 
to which old S. 92, T. P. Act applied and could 
execute that decree by getting the mortgaged 
property sold. He contends that it is not by 
reason of any default by the mortgagee that the 
mortgagor suffers but bo suffers by reason of 
his own failure to execute the decree. 

[12l This contention of the learned counsel 
finds support from some decisions of the Madras 
High Court: vide 86 Mad. 32.^ A. I. n. 1926 Mad. 
816 * and 25 Mad. 244.^ It is not, however, neces- 
saty for us to consider the correctness of this 
view which did not find favour with the Cal¬ 
cutta High Court; vide 21 cal. 818 * and 22 Cal. 
931 * because the point does not really arise. 

[ 13 ] There is nothing in the wording of the 
unamended 8. 93, or any other section of the 
Transfer of Property Act to lead to an inference 
that a decree for sale if not executed within the 
time allowed, operates as a decree for foreclo- 
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sure. Indeed the language used clearly differen¬ 
tiates between sale and foreclosure and directs 
that in the case of a usufructuary mortgage, a 
decree for foreclosure is not to be passed. It is, 
however, contended that, because tho unamend¬ 
ed B. 93 provided that, on tho passing of an order 
under that section, the right to redeem is extin- 
guished the only right left to the mortgagor, in 
such an eventuality, is to get the property sold. 
If this is not done and limitation bars the execu¬ 
tion of the decree, even this right goes and the 
mortgagor has no right at all left in the proper¬ 
ty. This contention ignores the provision that it 
is not only the right to redeem that is extingui¬ 
shed but also the security; that is to say, the 
mortgagor is transformed info a decree-holder 
and the only right which he has is to get his 
decree executed. The learned counsel conceded 
that in the case of a simple mortgage, the faihiro 
to execute the decree for sale results in depriving 
the mortgagee of all rights and in freeing the 
property from all encumbrances but he contends 
that, in the case of a usufructuary mortgage, tho 
mor^agee, being in possession must continue in 
possession. We cannot accede to this argument. 

[ 14 ] Unlike the English law, the Indian law 
does not contemplate the absolute transfer of the 
property to tbo mortgagee in every form of 
mortgage. Under S. 58, T. P. Act, it is only an 
interest in specific immovable property that is 
transferred. The interest transferred may be more 
or less e. g., in the case of an "English mortgage” 
the whole property is transferred absolutely sub- 
ject to a condition and similarly in the case of a 
mortgage by conditional sale; vide els. (c) and (e) 
of s. 58. In the case of simple and usufructuary 
mortgages the proprietary title is not transferred: 
vide els. (h) and (d) of 8.58. That is why old 8. 
93, T, P. Act makes a distinction and in the case 
of mortgages by conditional sale and “English 
mortgages”, permits the passing of an order ab¬ 
solute for foreclosure. The effect of such an order 
is not to pass title that is already vested in the 
mortgagee—but to debar the mortgagor from en- 
forcing the provisions of the deed giving him the 
right to get back the property. On the other 
hand, in the caee of Eimple and usufructuary 
mortgages, in which title continues to remain 
with the mortgagor, something more is required 
to bo done to deprive the mortgagor of his title 
and vest it in some one. That is why a decree 
for sale is passed, and it is only on a sale actual, 
ly taking place that the title of the mortgagor 
ceases. Until the sale tdkes place the title re- 
raafns in the mortgagor: if the property is sold 
it is bis properly that is sold and oven after the 
pa.s8ing of the order ah.^olute for sale he has all 
the rights which the Code of Civil Procedure 
gives to a judgment-debtor to pay off the decre- 
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tral money and save the property from sale or 
r’et the sale set aside. If bo bad no title left in 
the properly, obviously this would not be possi. 
lie. IJero we may usefully refer to some obser¬ 
vations made in a Full l^ench decision of the 
Madras High Court. In 25 Mad. Benson J., 
in dealing with a case under old S, 89, T. P. Act, 
remarked at p. 2G7: 

"Spction b9 providtd that when an order absolute for 
sale was passed the right to redeem was thereupon 
i xtirgiiisbcd and the security was also extinguished, 
but (as pointed out by Mr. Maepberson, ‘Law of Mort* 
l^agein Drilisb India,' Edn. 7, p. 697} until the sale 
WHS eilcotcd the mortgagor bad the right as a debtor to 
discharge the decree-debt and thus obviate the neces- 
fiity for a sale, In that case the property being freed 
from the incumbrance, reverted to the mortgagor in 
full ownership." 

[15] Another learned Judge, Bbaabyam 
Ayynngar J., at p. 2 al, also quotes at length 
fi'otn the same author in support of the same 
view. The following extract is very apposite the 
present discussion : 

.As ou the passing of an order absolute for 

sale, tbe security ii extinguished the mortgagee's 
interest in the properly must then also come to an end. 
The eficct of this must, it is Rubmitted, he that the 
entire ownership of the property reverts to the mort¬ 
gagor, for alter the mortgagee’s interest in the property 
IS extinguished there is nothing to limit the full 
owner.-hip which is vested in the mortgagor. In the 
event, tberefore, of the mortgagor paying oQ bis debt 
alter such ao order as above suggested, no retransfer of 
llic properly by the judgment-creditor to the judgment- 
debtor would appear to be necessary inasmuch as the 
full ownershipuf tlie property reverted to the judgment- 
debtor when tbe order absolute for sale whs made." 

After giving the above quotation the learned 
Judge proceeds to express his own opinion in 
the following words: 

. .There isno needfor areconvejance bylhemort- 
gagee, inasmuch as, on tbe passing of an order absolute 
lor sale under S. 89, the mortgage security was exlin- 
guhlied aud the ownership reverted to the mortgagor 
by operation of law.” 

[ 16 ] Thus, on this view, which we consider 
to he tbe correct view, on the passing of the 
order absolute for sale on 1-6-1899 (Ex. 2), 
tbe ownership of the heirs of Ghulam Abbas 
was relieved of the occumbrance; that is to say 
the right of Brag Narain end his father to 
remain in possession, which right was only 
given to secure the repayment of the loan, 
came to end. This right could not be extingui- 
shed merely by the lapse of three years without 
execution of the decree though it could be ex¬ 
tinguished by adverse possession for 12 years by 
a person not entitled to hold tbe property. 

[17] In order to support his contention on 
this point, the learned counsel for the appellant 
sought to rely upon remarks made in the course 
of tbe judgment in some cases. It is, however, 
a well-established principle that a case is only 
authority for what it actually decides and it is 
not a legitimate method of applying a precedent 


to detach from tbe context, remarks in tiie 
judgment, not necessary for the decision of tiie 
case and to apply them to an entirely different 
set of circumstances. A consideration of the 
cases upon which the learned couneel relied will 
show that none of them are applicable to the 
facts of tbe present case. 

[ 18 ] In 7 Bom. 467® tbe learned Judges fol. 
lowed some decisions of tbe Allahabad High 
Court on the application of the rule of m judi- 
cata. In tbe judgment of Kemball, J., the fol¬ 
lowing remarks occur: 

"By rca-OD of the default io payment of tbe mosey 
declared to be due wilbln tbe time prescribed by lat 
for tbe executiOD of decrees (no time having been fixed 
in the decree}, tbe order foe redemption mast be taies 
to have operated as a judgment of fcreclosare,” 

This was a case to which tbe Transfer of Pro¬ 
perty Act had no application and the judgmeot 
of the Court does not indicate what the result 
of non payment by the mortgagor was to be, 
i. e., whether it was lo be sale or foreclosure. If 
tbe latter, no second decree or order being at 


that time required in tbe case, failure to pay tbe 
money within the time fixed would quite rightly 
result in foreclosure. We have no reason to 
suppose in view of tbe remark? of the learned 
Judge that that was not so. Moreover in that 
case the decision was based on the applicahon 
of the rule of res judicata to tbe second suit. 

[19] In 13 Bom. 667^ the learned Judges lo- 
lowed 7 Bom. 467.® That was also not a case 
under the Transfer of Property ? 

the quotation from tbe judgment of the A^s- 

tant Judge given at p. 668 

was a case in which direction for fors® 

should have followed the default clause, n 

course of bis judgment Birdwood J. 

"The decree made io tbe defendaotB sat 
cally a foreclosure decree, if ^a 
years and therfore, eSectoally determi 
under the mortgage both of tbe mortgag 

Thus the Court was only interpreting th®^ 
in a case in which foreclosure sboul 
Inwpd dafftnlt in Davment of the mo^ y 


fKcision in 

1 bad been passed on the bwi * 
ise and was governed by the 
ulturists' Belief Act and not nnd 
iler otProperty Act—a fact 
»d Judges particularly refer. 

] In 43 Bom. 703® the f exp^J 

ded that if the mortgagor 

y "his right to redeem 

d." It was held that failure 

rty by payment of ‘be a 

scree within the time allow ^ ^ ^ 

a suit being filed on tbe ground the* 
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non-execution of the decree resulted in foreclo. 
sure. The learned Judges in this case based 
tbeir decision on the express language of the 
decree and they clearly stated that the case was 
not governed by the Transfer of Property Act. 

[22] Thus none of these cases can support the 
appellants' contention that the non-execution of 
a decree for sale of the mortgaged property if 
not executed within time, operates as a decree 
for foreclosure. On the other hand, in ll all. 
886,21 ALL. 261,“ 24 ALL. 44*^ and 44 ALL. 
780*^ the non-execution of a decree for redemp. 
tion was held not to have the elfect of foreclosure. 
These cases are also not ai)plicabl6 to the present 
case because in all of them the decree directed 
that, on the failure of the mortgagor to pay the 
money the suit was to be considered dismissed or 
the decree was to be treated as non-existent. 

[28] The result is that the failure to execute 
the decree of 18-12 1897, and the order absolute 
of 1.6-1899, within tbe time allowed did not 
divest tbe mortgagor of his title to tbe property 
mortgaged. 

[24] This brings us to a consideration of the 
question of adverse possession. At tbe outset we 
must state that the plea of limitation, as distinct 
from adverse possession was not raised at any 
stage of tbe case. It is, therefore, not necessary 
for us to consider whether Art. 143 of scb. 1, 
Limitation Act applies or Art. 144: it is only 
pleaded that tbe mortgagee's heirs have acquired 
title to the property by adverse possession. 

[26] There are numerous authorities dealing 
with what requires to be proved to establish 
adverse possession and it is not necessary for us 
to consider them all. We may, however, usefully 
refer to a comparatively recent decision of tbeir 
Lordships of the Judicial Oommiltee in 1935 
0 . W. N. 178.“ In that case Wazir Ali the taluq- 
dar whose name came subsequently to be entered 
in tbe lists prepared under 8.8, Oudh Estates Act 
of 1669 died in 1863 leaving an infant son, 
Hasbmat Ali and two brothers Amir Ali and 
Samsam Ali. Navazish AU first cousin of Wazir 
Ali, however, obtained possession of the property 
and was entered in tbe revenue records as owner. 
This, tbeir Lordships found, was due to a family 
custom by which tbe senior member of the 
family was recorded as owner and managed the 
property on behalf of the whole family. During 
the course of Nawaziab All’s possession, while 
Hasbmat AU was still alive tbe operations of tbe 
first regular settlement took place and decrees 
by tbe settlement Courts were passed in favour 
of Nawazish Ali. Eaabmat All died issueless in 
1862 and, on bis death, bis uncle and next heir 
Samsam Ali entered into joint possession with 
Nawazish Ali. This state of affairs continued till 
1892 when Nawazish Ali died and Samsam Ali 


came to be recorded in the revenue records as 
sole owner. In the course of mutation proceed¬ 
ings Muzaffar Ali tbe only son of Nawazish AH 
stated that according to tbe family custom, Sam. 
aam Ali as the senior member of tbe family was 
entitled to eucceed. On Samsam Ali’s death in 
1901, bis SOD Asghar Ali succeeded and both be 
and Muzaffar Ali made the same statement as to 
family custom as had been made by the latter 
on the death of his father. In order to determine 
whether the estate was governed by the Oudh 
Estates Act or not the Courts had to consider 
whether, Muzaffar Ali bad become owner by 
adverse possession or not. Ali tbe Courts held 
that he bad not. Their Lordships of the Judicial 
Committee say, at p, 183 of the report: 

“Thefc can be liltle doubt that be obtiincd possession 
vith tbe consent of all tbe persons interested in tbe 
estate, and his ^'session was at its inception, merely 
permissive. It is not suggested that there was any sub* 
se,juent change which converted it into adverse posses¬ 
sion. Tbe principle of law is firmly established that a 
person who bases bis title on adverse possession must 
show by clear and unequivocal evidence that bis imses- 
siOM u as ftosfiic to the real owner ond a7iionnted to a 
denial of his title to the property claimed. This onus 
the appellants have failed to discharge. Neither the 
entry of Nawazish Ali’s name in the revenue records as 
the owner of the laluqa nor bis possession thereof could 
in tbo circumstances of the case, affect the title of tbe 
per.mn or persons who had tbe right to inherit it.” 

[i6] If the case is judged, as it must be judg¬ 
ed, in accordance with tbe above principle tbe 
appellants bad to prove 

‘'(1) that tbo possession changed its nature from 
permissive possession to adverse possession or 

(2) that it bus been proved by clear and nncquivccal 
evidence that the'mortgagce's possession'was hostile to 
tbe real owner and amounted to a denial of his title." 

[27] Before considering the evidence bearing 
on the question of adverse possession it will bo as 
well to state tbe position as it must have ap. 
peared to the parties in 1899, when the order ab¬ 
solute was passed. At that time Prag Narain and 
Ganga Sagar were in possession of tbe property 
claiming title as mortgagees from the respon¬ 
dents, that is to say, possession was permissive 
and it was to secure the repayment of the loan 
advanced and would in ordinary course, continue 
until the debt was repaid. Tbe effect, however, 
of the passing of tbe order absolute under un- 
amended S. 93, T. P. Act, was the immediate 
extinguishment of the security. This position 
only came to be underetood in 1918 when their 
Lordships of tbe Judicial Committee construed 
tbe words used in tbe statute in this sense in 46 
I. A. 130=A. I. r. 1918 P. C. 34.“ Previous to that 
case the view bad been that the security lasts 
till a sale actually takes place in execution of 
the order absolute or of the decree under s. 92. 

[28] Id 81 cal. 863“ in which the question of 
the construction of tbe identical words contained 
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,n S 89, T. P. Act, was involved, the 

l''iirncJ Chief ilu 5 ti'’e fit p. 5 G 8 said . 


■ I'iio 'i^.iture c,io scnrccly have intended that the 
. 'tui'T \v;is to be OvtiDgnisbed on the mere making of 
the o'dcr tor iale. and before fbe mortgagee had been 
V'.idontof thcproo.V(l.fof5.ile, The mortgagee con- 
Mine: to bf the tv,viHr of the properly subject to the 
pivnicnt of the debt, until the ^ale is completed, and 
,|i.^n ti;e o-.vnecsh'.p passes to the auet'Oii-purchiser.” 


Tt.o o-hor loai-ned Judges expressed their agree- 
nictic with this view. The High Courts of Allaha- 
h.ul and Miidi'cvs also accepted this view: 

•2s ALL. 77S'^ and 29 Mad. 37*^ and in 481. A. 405 
— A. I. R 1922 P. c. 11 "' their Lordships of the 
.ludicial Committee themselves felt the force of 
the ditlieuUies pointed out in 29 Mad. 37^® in 
ircepting the construction adopted in A. I. R. 1018 
J .C. ? a }-' 


[•20J l-’.vrii as late ns 1926, one of the learned 
Judges ot the Allahabad High Court considered 
tbiiT the decision of the Judicial Committee in 
a.I.R. 1922 P. th n’® doubted the correctness of the 
deci-ion in A.I.U. 1918 r.C. 34’® and that, therefore, 
the view which had prevailed before 5 ALE.1918 
r.G. 34 ’® should be accepted. The other learned 
Judge did not accept this view and we also think 
that the law laid down in A. I. R. 1918 P. C. 34'® 
Btill stands, but the judgment of the learned Judge 
shows the great measure of doubt that has 
existed as to the construction of the words of 
unamended Ss. 89 and 93, T. P. Act, directing 
that both the right to redeem and the mortgage 
security shall be ostinguisbed on the passing of 
liny order under those sections. 


[.30] A consideration of the above authorities 
shows that it cannot be assumed that in 189?) the 
mortgagor and mortgagee were aware that the 
security had come to an end and that the mort* 
gagor was entitled to get back the property. Rather 
it may reasonably be inferred that the passing of 
the order absolute for sale, as distinguished from 
an order for foreclosure, left the position unalter- 
cd and that the mortgagor’s successors continued 
in possession as before, i. e. that, even after the 
passing of the order absolute they were in per- 
missive possession under the mortgage. A consi¬ 
deration of the evidence available in the present 
ease will show that this is in fact the true position 
and that both the parties to the mortgage ac- 
cepted it. (After conisdering the evidence their 
Lordships proceeded.) 

[ 31 ] On this evidence it must be held that 
neither of the two alternatives which it was 
necessary for the appellants to make out in order 
to establish a case of adverse possession has been 
made out. The learned counsel for the appel¬ 
lants referred to certain cases for the proposition 
that possession of a mortgagee entering into 
possession without title is adverse. These decisions 


are not applicable to the present case becaose 
here the mortgagee did not enter into posseesion 
without title but the only question is whekiet 
the nature of bis possession changed. This is s 
question which depends upon the evidence end 
we have already shown that tbeevidenceestsbli. 
shed that it did not change, A.I.R. 1920 ALL. 92,“ 
A. I. R. 1935 ALL. 1742* ^ jgjg p 

A.I.R. 1919 ?. 0.622® 7 Q J gggSI 

bearing on the question before us. In A. l. a 
1931 Oudh 692 ® the mortgagees entered into pos- 
session of the property after a decree for ttk 
under S. 89, T. P. Act, had been passed 
It was held that as the mortgagee was noi 
entitled to possession either under the terms 
of the mortgage or of the decree, bis posjesioa 
was adverse. In that case the entering into pos¬ 
session was without any title at all and wm 
consequently from its inception adverse. 

[32] In A. I. R. 1926 ALL. 62®® the whole ol 
the money due under mortgage had been i»id 
off and thus the debt itself had been extin^iah- 
ed. Further the person who was in possession of 
the property was not the heir of the original 
mortgagee but his widow who had no title to 
succeed in the presence of his sons. In these 
circumstances it was held that the widows pos¬ 
session, not being based on anytiHewasadverse. 
The position here is very greatly different 

[831 In A. I. R. 19U ALL. w” tbo mortgsg* 
had issued a notice of foreclosnte under . 
Bengal Regulation, 17 of 1806 . 
money was deposited but the mortgage ” 
to accept it and sued for foreolosqre bpQ 
sion of the property since, he 
sion over only a pact had beqn delije • 
Court found that the money ^ 

cient for redemption and dismissed the 
foreclosure and possession. The Agjfl 
ever, continued in possession and abon 
later the mortgagor sued to recover possess 
the property. It was held that a decree 
having declared that the mortage 

redeemed, the continued P^®®!®?.^?,,i»aiDdi- 
gagee was not of mortgagee rights ^ 
cated by bis claim to foreclose au 
possession, of proprietary rights and 
circumstances of the case, adverse- 
Judges distinguished those oases 10 
was only a decree for sale from tn 
the decree declared the mortg^e eitb 
or otherwise terminated. _ The J . of 
sent case indicate an entirely ,-g jjien. 
affairs: the mortgagee never si^J « nosBesoo® 
tion to foreclose or recover pro^ia ^ .g jq th® 
which makes a very act® 

nature of his possession. The 'J*°^ inaioaled 
ki the case under consideration clear y 
that be had changed the nature 01 


Prayag Narain Trivedi V. Mohd. Erraiiim 


1948 

[84] In A.I.R. 1922 Mad.^07^® the mortgage 
itself was invalid and in a proceeding relating 
to it the mortgagee assert&d that it was invalid 
and set up a difierent title in himself. The Court 
declared the mortgage to he ineffective and it 
followed that the relation of mortgagor and 
mortgagee bad never existed. It was in these 
circumstances that the continued possession of 
the mortgagee after the date of the decree was 
held to be adverse. 

[85] In 8 0. 0. 33^® a mortgagee obtained a 
decree under unamended s. 86, T. P. Act. Time 
was allowed up to 201-18S3, for payment of the 
mortgage money. The money was not paid and 
an extension for four months was granted. The 
mortgagee, however, stipulated that be should be 
put into possession of the mortgaged property 
and promised to return it on payment being 
made. In that case the mortgagee was not en¬ 
titled to possession under the terms of the mort¬ 
gage or of the decree and consequently be never 
entered into mortgagee possession at all and it 
was in these circumstances that bis possession 
was held to be adverse. 

[36] In A.I.R. 1933 Oudh 13®® a learned Judge 
of this Court held that 

‘*tbe question whether possession of a morteoKce after 
the mortgage debt has been satisfied is adverse (o tbe 
mortgagor or not is always a question of animus or 
ictentioD.” 

In that case tbe mortgager paid off the mortgage 
money and the deed of mortgage was returned 
to him. The Court held that tbe intention was 
clearly to put an end to the mortgage and tbe 
continued possession of tbe mortgagee was not 
under the mortgage. In tbe present case we have 
held that the intention of tbe parties was that 
mortgagee possession shall continue as before 
and tbe mortgage debt still remained to be paid. 

[86] In A. 1. R. 1925 Lab. 61G®® it was defini¬ 
tely held that the nature of possession bad 
changed by reason of various transfers and that 
possession was without any title and so adverse. 

[ 37 ] Thus none of these cases supports the 
proposition which the learned counsel for the 
appellants placed before us for our acceptance. 
We must, therefore, bold that tbe appellants 
have not perfected their proprietary title in the 
properly in suit by adverse possession. Tbe 
property thus remains liable for attachment, sale 
ct mortgage in satisfaction of tbe debts of the 
landlord applicant and tbe Courts below are 
quite right in having so held. The lower appel- 
late Court has, however, proceeded further and 
has held that, though tbe claimants have failed 
to prove that they have become proprietors by 
adverse possession, it has nevertheless been esta¬ 
blished that they have become mortgagees by 
adverse possession. The respondents against 
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whom this finding appears to have been given 
have not challenged it eitl^er by filing an appeal 
for a cross-objection but the leurued counsel for 
the appellant himself coutc-nds that llio liutiing 
is uncalled for at this stage. We agree with this 
contention. 

[38] Theenquiiy in proceedings under S. 11,| 
Encumbered Estates Act, is only directed to as- 
certain whether tbe property mentioned in Ihej 
notice in the Gazette or any part of it is liable 
to attachment, sale or mortgage in satisfaction! 
of debts of tie applicant, On tbe finding that! 
tbe title of the landlords applicants conlicues iti 
must be held that it is so liable and that is aOj 
end of tbe matter. Tbe question wLolber there' 
is any mortgage in e.vtstenco will only arise at 
the stage of the enquiry under S. 14 of the Act. 
The finding that tbe appellants have acquiied 
mortgagee rights by adverse possession must, 
therefore, be set aside and the question will be 
open to enquiry iu proceedings under S. 14 of 
the Act. 

[39] On the question of res judicata and the 

bar of 9 . 47 , Civil P. C.. there has been consi. 
derable divergence of opinion between various 
High Courts and two of them, Allahabad and 
Madras, have changed their opinion on the first 
question. Tbe learned counsel for the parties 
have taken us at considerable length through a 
large number of decisions of tbe various High 
Courts and we have taken time to consider Ibem. 
In view of tbe very great divergence of opinion, 
it would have been necessary for us to consider 
the matter afresh but we are relieved of the 
necessity of doing so because, though in their 
earliest decision in 10 Bom. 461®-’ their Lordships 
of the Judicial Committee assumed, without de¬ 
ciding on the strength of tbe then Madras view, 
vide 7 Mad. 423,®® that the rule of res judicata 
did not bar the second suit, in their latest pro¬ 
nouncement they have expounded tbe law iu 
very clear terms. In 611. 362 = A. I. K. 1934 

p. 0. 205,®* a decree was passed on 26-9-1896 on 
the basis of a mortgage by conditional sale. 
Under it tbe plaintiff (the mortgagor) was enti¬ 
tled to possession by redemption on payment of 
Rs. 4208-3.0 by 15-11-1896 but if he made default 
tbe suit was to stand dismissed. The money 
ordered to be paid was not paid and the mort¬ 
gagee who was in possession, continued in pos¬ 
session. Subsequently, the heirs of tbe mortgagor 
instituted a second suit for redemption alleging 
that the mortgage had been paid off out of tbe 
profit and that they wereentitled to possession of 
tbe properly. Tbe suit was decreed on payment 
of R8. 6243 13 0 to the mortgagees. On appeal 
the High Court upheld tbe decree but altered 
the amount payable. Tbe successors of the mort- 
gagees took the case up in appeal to Uis Majesty- 
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in-Cmmeil and before their Lordships of the 
Judicial Committee it was contended : 

"(1) Tlint ibc suit, though in form a redemption 
-nit, wfis in reality an application to enforce the old 
decree of tio-S JS9G, that such a suit could not be 
maintained and that execution of the old decree was 
barred I'v limitation; 

~{ 2 ) tiiattbo decision in the former suit operated as 
res judicata and that therefore S. 11, Civil P. C. 
prohibited the Courts from trying the present suit; and 
no payment having been made under the old 
decree thf former suit stood dismissed on 15lh Novem¬ 
ber 180G with the result that the mortgagor’s right to 
redeem became extinguished under S. 60, T. P. Act, 
Igt-’i." 

1 ^ 0 ] In deciding these three points their Lord- 
ships say ; 

■'In regard to the first point it can only arise for con- 
^idera'ion if the appell.itits fail to establish their third 
l'ni)it and Ihtir Lordships feel a difficulty in appreciat¬ 
ing how it could then prevail; because if a second suit 
for redemption is, in the circumstances of the present 
case, properly maintainable, then the simple answer to 
the first point is that the present suit is a redemption 
suit and is not an application to enforce the old decree. 
In regard to the second point their Lordships are of 
opinion that no relevant question of res judicata here 
arites. The issues decided in former suit were (1) whe¬ 
ther the mortgagors were then entitled to redeem; and 
(2) the amount then to be paid if redemption then took 
place. The issues in the present suit are (1) whether the 
right to redeem now exists, and (2) the amount now to 
be paid if redemption now takes place. If it could be 
said that the old decree involved a decision that the 
morigagnr’s right to redeem was extinguished, that 
matter would indeed be rrs judicata, but this very ques¬ 
tion ol the meaning and effect of the old decree arises 
for consideration of the third point.” 

Their Lordships then proceed to a consideration 
of the third point. 

(41] This decision of their Lordships is fully 
»pplicable to the facts of the present case and 
clearly negatives the arguments of the appellants’ 
learned counsel on both the points. If this is 
treated as a suit for redemption as the appellants 
contend, then obviously S. 47, Civil P. C.. has no 
^application because it does not relate to the 
execution of any previous decree. Even if it 
is not treated ns a suit for redemption, S. 47 is 
irrelevant because what the landlords applicants 
claim l^y those proceedings is an assertion of their 
title. In the litigation of 1898 that title was not 
in dispute at all and the decree did not relate to 
it. Further it is to be noticed that these are pro- 
iceedings under the Encumbered Estates Act and 
oven decreed claim must be proved. By the 
force of S. 18 , and other sections of the Act even 
decrees can only be executed in the manner and 
ito the extent prescribed in the Act. Quite apart 
therefore from the question of limitation action 
under the Encumbered Estates Act in no way 
militates against the provisions of 9. 47, Civil 
P. C. 

[42] On the question of res judicata also the 
decision of their Lordships mentioned above is 


fully applicable. Appointed out by their Lord, 
ships the question whether the right to redeem is 
barred or not did not arise and wae not decided 
in previous case. Moreover in the present pro¬ 
ceedings which arise under S. 11, Eneombered 
Estates Act, the question raised is of tbs title of 
the landlord applicant to the property in dispnta 
In the redemption case this question did not 
arise because in that case it was admitted that 
the title lay with the mortgagor. This la an 
additional ground for bolding that these proceed¬ 
ings ars not barred by the rule of res judicata 

[43] The result is that the decision of tee 
learned District Judge of Barabanki, except in 
so far as it varied the decision of the Special 
Judge, must be maintained. On the question of 
acquisition of mortgagee rights by adverse pos¬ 
session the decision is set aside and the matter is 
left open for enquiry at the proper stage. With this 
modification the appeal is dismissed. The appel¬ 
lants will pay the costs of respondents in this 
appeal and the order of the District Judge as to 
costs will stand. The stay order dated 10-8-lWl 
is vacated. 

R.G.D. Appeal dismissed. 


A. I. R. (3S) 1948 Ondh 246 [0. ft S7] 

Chandibamani J. 

Dehi Dayal and another-^Aecused^Apph’ 
cants V. Gur Sahai—Gomplaiuant—OpP^^^ 

Criminal Bevn. No. 130 of 1947. 
from order of Sessions Judge, Unio, Dr 10'°* • 

Criminal P. C. (1898), S.522-Thcremustbcasc 

of force or show of force—Breaking 
taking possession without opposmon w n 
show of force—Order directing delivery P® 
sion to complainant is illegal. • u. rer* 

It is the use of force or show of force ^ 
son which entitles the Magistrate or Con . 
order regardiog delivery of any 

Where there was no occasion for the ^ 
or show of force on the part of the ^ tbi 

took possession of the ^-noneM >>*’ 

lock as the complainant wag absent an n 
half of the complainant appeared to pteveu* 
ed from committing the offences (^*** ’ -piiiumt 

Code), tbe order restoring igLoodk 

could not be passed under8. 522:21 gJruHi 

185, Bel on; 26 A. I. R. 1938 Lab. 839, nm jj 
by 27 A. I. R. 1940 Lah 460. „ « 3 Ft*- 

Annotation:—(’46-Com) Cr. P. C., > • ■ 

8 & 10 . 

Cases referred'.-- ,ok . tiftL 0.190 • 

1. (’34) 21 A. I. B. 1934 Ondb 1®5 ■ ^ 

35 Cr. L. J.-788, Zamin Husainjr. EmP«» ^ ,oi: 

2. (’38) 26 A. I. R. 1938 Lah. 839 :180 L 
40 Cr. L. J. 380. Roda v. Autor Singh. ^ 

3. (’40) 27 A. I. R. 1940 Lah. 460 • "’ 5 ^ S,»iB 

Lah. 512: 191 I. C. 373 : 42 Cr. 1^’ 

Singh V. Fannalal. 

E, P. Misra-tor Applicants. 
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Order.— One Gur Sabai Bled a compiaiat 
under S. 459, Penal Code, against the applicants 
Debi Daynl and his son Bam Chandra and four 
other persons alleging that on 2nd April 194G, 
between 4 and 6 p. u. in the absence of the 
complainant these persons broke open the lock 
of a temple known as Ramahala in village Kan- 
derpur, District Ucao of which ho was in pos- 
session and took possession. The charge v;as de¬ 
nied. The two applicants alone were convicted 
by a second class Magistrate under S.446, Penal 
Code, and the trial Court also ordered delivery 
of possession to the complainant Gur Sahai. 
The applicants went up in appeal, but their, 
appeal was dismissed. Then they wont up in 
revision to the learned Sessions Judge, Unao and 
among other things challenged the propriety of 
the order under S. 529, Criminal P. C., regarding 
delivery of possession. The learned Sessions 
Judge quoted the evidence of P. w. 6 Raj Kishore 
and came to the conclusion that from bis evi¬ 
dence it appeared that there was a show of force 
in taking possession and in the circumstances be 
refused to interfere with the order under 8. 522, 
Criminal'P. C. 

[ 2 ] The only point now urged before this 
Court is that the order under S. 522, Criminal 
P. C., was illegal as the dispossession of the com¬ 
plainant was not accompanied by use of crimi¬ 
nal force or by show of force. There cannot be 
the least doubt that this contention is correct. 
P. W. 6 Raj Kishore, on whose evidence the 
learned Sessions Judge relied is to the following 
effect: 

"Tbore is a RamsbaU id Kanderpoc. Gut Sabai is 
Pujari. He is also the maoager of tbo property which 
appertains to it. Five or six months ago, at abooi 4 
P. M. I saw from my sbiv-ila, which is also close by, 
accused Nos. 1 and 2 breaking open the lock of Ram* 
sbala. The other accused were also standing there. After 
breaking open the lock all of them went in. I asked 
them why they were breaking open the lock and they 
replied that they would perform worship, take posses* 
cion of it and would manage it. I bad never seen them 
performing the worship or managing the property.” 

It will bo noticed that there is cot a word in 
this evidence of the use of any criminal force or 
show of force to any person and it is the use of 
force or ebow of force against a person which en- 
titles the Magistrate or Court to pass an order re- 
gardingdeliveryof possession under S. 522, Crimi¬ 
nal P. C. Uaj Kisboro never said that he asked the 
^applicants not to go there. He simply asked them 
what they were doing. Ithas been held in A. 1. R. 
1934 Oudh 186*' that where there was no occa¬ 
sion for the use of any force or show of force 
on tbo part of the accused when they took pos¬ 
session of the property, as the complainant was 
absent and no one on behalf of the complainant 
appeared to prevent the accused from commit¬ 
ting the offences of which they bad been convic- 


Oudh 217 

ted, the order restoring possession to complain-l 
ant could not be passed under S. 522. 

[3] This is tbo view which has been adopted 

by practically all the High Courts now. The 
learned counsel for the opposite party tried to 
rely on A. I. R. 193S Lnh. 839^ wherein it was 
held that: 0 

**When an accused takes possession of a bouse by 
breaking Ibe lock in tbo absence of a period in posses- 
sioQ of tbo bouso bo uses criminal force to tbo lock 
which be breaks, criminal because it involves the crime 
of mischief and an order uudor S. Sid, Criminal 
is there fere competent.** 

This has been expressly overruled by a Bench of 
the same High Court in A. i. R. 1940 Lab. 460* 
and it has been bold that: 

‘‘Tho only forco that ia contemplated by S. 522, ia 
force as applied to a human bady—the use of force as 
maintained in Ss. 319 and 35u, I’enal Code. Hence 
wbero the complninant was dispossessed of bis bouse 
in his absence no criminal force can be said to have 
been used to any person. No order can tborefoco bo 
made under S. 522." 

[4] The order under S. 522, Criminal P. C., 
id in these circumstaucss illegal and must be set 
aside. Accordingly the order directing delivery 
of possession to Gur Sahai is set aside and if 
possession has been delivered to him under this 
illegal order the possession shall be restored 
to the applicants. It is open to Gur Sahai to 
take proper legal steps to recover possession of 
tbo property if be is so advised. 

r.g.d. B&vision allowed. 


A. I. R. (35) 1948 Oudh 247 [0. N. 8S.] 

KIDWAI AND Chandiramani JJ. 

Basdeo Gir — Defendant — Appellant v. 
Jugraj Prasad and another — Plaintiffs — 
Bespondents. 

First Appeal No. 124 of 1942. Decided on 25-2.1948, 
from decree of CivilJuclge, Silapur, D/* 30-9-1942. 

(a) Grant ~ Ancient grant'— Dedication — Evi¬ 
dence — Actings or statements of grantee or his 
successor and treatment on administrative records 
may be considered. 

The rjuestion was whether a certain property was 
part ol the endowment for tbo upkeep of a temple. The 
temple being an ancient one and its origin lost in 
antiquity, there was no evidence to show whether it bad 
any endowment attached to it when it was founded ; 

Held that the actings or statements of the grantee or 
bis SQCcefsor might be relevantly taken into account as 
to their interpretation of the ociginai grant; while tbo 
method in which the property had been treated on the 
administrative records -may also throw light on the 
same problem. These things are not conclusive, hut are 
circumstances worthy of consideration: 11 A, 1. H. 1924 
P. C. 109, Foil. [Para 13] 

(b) Wajib-ul-arx — Tradition recorded in—Evi¬ 
dentiary value. 

lu the absence of any defects of anaebronUm and 
more reliable evidence to the contrary, the general 
accuracy ol the tradition recorded in a wajib-ul-arz of 
a village must be accepted : 7 A. I. R. 1920 Oudh 258, 
Foil, 12 0. C. 236 and 32 I. A. 113 (P. 0.), Ref. 

[Para 15] 
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Furiher, even if ibe tradition stt out in tbe wajib-ul- 
arz is not strictly accurate, it afforde valuable proof of 
wbat tbe dictators of tbe wajib ul-arz conceived tbe 
nature of the property to be : that is to say, it afiords 
valuable proof of how tbe property was treated by all 
concerned. [Para 16] 

(c) Hindu law —Religious endowment—Dedica¬ 
tion — Evidence — Property in^ossession of lay 
holder and subject to ordinary law of inheritance— 
Fact that income of property was devoted to 
upkeep of temple does not prove dedication. 

Where property is found in the possession of a lay 
bolder and has been subject to tbe ordinary law of 
inberilartce, transfer and bequest, the mere fact that a 
part, or even the whole, of the income has been devoted 
to tbe upkeep of a religious institution does not lead to 
tbe conclusion that the property was dedicated for the 
upkeep of that institution : Case law discussed. 

[Para 24] 

(d) Hindu law — Religious endowment—Dedica¬ 
tion-Evidence—Mere fact that property descended 
from guru to chela ior several generations is not 
sufficient to prove dedication. 

Under tbe Hindu law, even tbe undedicated property 
in tbe possession of an ascetic, who has severed himself 
from the world, docs not descend to his blood relations 
but to bis spirtual relations, bis disciples, bis preceptors 
and so on. Thus, if nothing else were proved than that 
property bad come into the possession of an ascetic by 
descent from bis gurus for several generations, this 
would be quito inconclusive to determine tbe nature of 
tbe property, i. e. whether it was tbe personal property 
of the ascetic or was endowed property appertaining to 
tbe institution over which be predded. [Para 26] 

(e) Civil P. C. (1908), 0. 41, R. I - Plaintiffs 
cannot be permitted to depart from their pleadings 
and raise a new question of (act in appeal, 

[Para 28] 

Annotation : (’44-Com.) Civil P. C., 0.41,11. 1, N. 12. 

(f) Hindu law — Religious endowment — Math 
or Asthan — Requirements of, stated. 

An asthan commonly known in Northern India as 
a math, is an institution of a monastic nature. It is 
established for the service of a particular cult, tbe 
instruction in its tenets, and the observance of its 
rites. Tbe followers of tbe cult and disciples in tbe 
institution are known as cbelas; tbe cbelas are of 
two classes — celibate and non*celibate. The mabant 
must, by tbe custom of tbe math, be a bairagi or 
religions chela. Tbe mabant is the bead of tbe institu* 
tion. He sits upon tbe gaddi; he initiates candidates 
into tbe mysteries of tbe cult; be superinteods tbe 
worship of tbe idol and the accustomed spritual rites; 
be manages the property of the institution; be ad* 
ministers its aSairs; and tbe whole assets are vested in 
him as tbe owner thereof in trust for tbe institution 
itself. Upon bis death or abdication be is succeeded by 
one of tbe bairagi cbelas: 3 A. I. R. 1916 P. C. 256, 
Foil. [Para 29] 

Even if tbe mabant for tbe time being neglected bis 
duties in giving instruction to bis cbelas it would not 
mean that tbe institution which fulfils all the other 
requirements of a math is not a matb. [Para 30] 

(g) Hindu law — Religious endowment—Mabant 
— Property granted to individual who was bead of 
math, held not personal property of mahant. 

Ueld that village Gayabar which formed part of tbe 
property granted as muafi to an individual who was 
bead of a matb, was part of tbe endowed property and 
was not tbe personal property of tbe Mabant: 14 A. I. R. 
1927 Oudh 113, Foil, 5 A. I. R 1918 Oudh 345 and 8 
A. I. B. 1921 P. C. 126, 11 A. I. R. 1924 P. C. 

109 Dming. [Paras 33, 36] 


(h) Hindu Law—Religious institution — Mahant 
— Powers of — Alienation of endowment property 
without legal necessity is not binding on endow¬ 
ment. 


Tbe manager of an endowment can alienate or charge 
it in the same manner and to the same eitent as the 
manager bolding on behalf of an infant heir; 2 Cal. 341 
{?.C.).Foll [Para 36] 

Where there is no legal necessity to justify the mort¬ 
gage of the endowed property, the mortgage is not bind¬ 
ing on tbe trust estate. [Para 37] 

(i) T. P. Act (1882j, S. 41—“Ostensible owner” - 
Religious endowment — Mabant is not ostensible 
owner of math property—S. 41 does not apply. 


Section 41 only applies to cases in which a perron is 
the ostensible owner “with tbe consent, express or impli¬ 
ed, of tbe persons interested in immovable property.” 
In tbe case of a mortgage of a religions endowment by 
a Mabant tbe “person interested” is (be deity or instiln- 
tioD on whose behalf tbe “ostensible owner” was in 


possession as manager, Tbe so-called ostensible owner is 
entitled to be in such possession and to exercise Ibe 
powers of a Mahant, which inclndes the power of 
alienating it for legal necessity, over the property. The 
fact, therefore, that be is allowed to be in posseponaod 
to deal with it as Mahant will not constitute him ae an 
‘‘ostensible owner” within tbe meaning of S, 41 nor can 
it be said that the deity or the institution, which cannot 
express itself except through him, allowed him, either ex¬ 
pressly or impliedly, to bold himself out to be tbe owner. 
Thus S. 41. T. P. Act has no application to auch a 
case. 

Annotation:— (‘45*(Jom.) T. P. Act, S. 41N. 8 Pf- ®- 
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liaimalullah, S. C. Das, Na\m\dlah, Imyalulkh 
and Sunder Lai Srivoetava—lor Appellant. 

K. P. Mierti, B. P. Mtsra, Alt Hasan and K. P. 
Trivedt—for Respondents 1 and 2. 

Judgment_In the town of Misrikb, in 

district Sitapur, on the banks of a sacred tank, 
in which pilgrims, who visit the locality on the 
occasion of the Parikarma, bathe, there stands 
an ancient temple ascribed by tradition, to one 
Raja Dudhich, a Bishi of great repute. In this 
temple an idol, known as Dudhich Natbji, is 
installed and there is no serious controversy 
about the fact that there is also a Mahanti Gaddi 
in existence, the Mabantof which is charged with 
the administn'ation of the temple. 

[2l On 30-G-1925, the then Mabant Bijai Gir, 
mortgaged a village Gayabar, to Mahraj Bal 
Erisban, to secure a loan of Bs. 6000 which be 
had taken. The mortgage was for a period of 
10 years and was without possession. Interest at 
12 per cent, per annum, compoundable yearly 
was stipulated. The mortgagor described the 
property as his zemindari baquiat, which be 
owned and possessed and it was stated that the 
money was required "to meet the expenses of 
Kaga Sadhus etc." 

[3] Mahraj Bal Erisban died in 1927 and the 
respondents succeeded to his mortgagee rights. 
Mabant Bijai Gir died in November 1936, after 
the mortgage money had fallen due, and Mabant 
Basdeo Gir, appellant, succeeded him. 

[ 4 ] On 24-1941, the respondents commenced 
the suit out of which this appeal arises, for re- 
' covery of Rs. 13,500 on the foot of the mortgage 

by Bale of the mortgaged property. It was 
stated that a larger sum was due but the claim 
was con&ned to Bs. 13,600. It was also stated in 
the plaint that village Gayabar was the personal 
property, of Bijai Gir, but that, even if it be¬ 
longed to an endowment, the money was bor¬ 
rowed for a legal necessity and created a valid 
charge. 

[ 5 ] The defendant did not admit the mortgage 
in bis written statement but later admitted the 
genuineness of the document and no issue was 
framed on this point. He also pleaded that 
village Gayabar, along with other villages bad, 
from very ancient times, stood endowed for the 
expenses of the temple and the Sadhus and 
Banyans visiting it, and that, consequently, 
Bijai Gir bad no authority to charge it with the 
debt in question which was not incurred-for legal 
necessity but for immoral purposes. 

[Cl The plaintiffs filed a replication giving 
detailed reasons for their case that Gayabar was 
the personal property of the Mabant and did not 
belong to any endowment. They also developed 
their case as to legal necessity by adding to the 
original object mentioned in the deed the neces¬ 


sity for extensive repairs to the buildings involv¬ 
ing an expenditure of Rs. 3000. It was also 
claimed that tbe mortgagee was entitled to the 
benefit of S. 41, T. 1\ Act, since ho bad taken 
the mortgage from an ostensible owner, Finally 
it was pleaded that Mabant Bijai Gir owned 
property which be bad himself acquired and that, 
in any case, tbe plaintiffs were entitled to n;- 
cover this money from that property. 

[ 7 ] Upon these pleadings the trial Court 

framed the following issues: 

"{!) Whether the property is waqf property ? (2} If 
so, was the nionty advanced for legal neueidiy ? {'i) 
To what amount is the plaintill entitled (1) To what 
relief is the plaintid entitled '? (7) Whether Muhant 
Bijai Gir was the ostensible owner of the property !f 
so, its eflect ? 

[8] It will be seen that uo issue was framed 
on tbe point raised in tbe replication that, iu any 
case, a decree should be passed executable against 
tbe personal property of Mabant Bijai Gir be¬ 
cause tbe right of tbe plaintiffs to obtain such a 
decree was not disputed in tbe written statement. 

[ 9 ] The parties adduced a considerable amount 
of evidence, both oral and documentary, and tbe 
learned Civil Judge, on a consideration of tbis 
evidence, found : { 1 ) That village Gayabar was 
the personal property of the Mabaut and was 
not part of any endowment. (2) That no legal 
necessity for the loan was established. (3) That 
a sum of. more than Rs. 13,500 was duo and a 
decree for that sum should be passed. 

[ 10 ] In view of bis decision that Lhbant 
Bijai Gir was tbe owner of village Gayabar the 
learned Civil Judge did not feel himself called 
upon to decide whether tbe plaintiffs were enti¬ 
tled to tbe benefit of S. 41, T. P. Act. 

[ 11 ] The suit was accordingly decreed foe re. 
covery of RS. 13,500 by sale of village Gayabar. 
Tbe defendant, being dissatisfied with this deci¬ 
sion, has come up in appeal and, in tbis Court, 
bis learned Advocate has contended that tbe 
evidence on tbe record substantiates his plea that 
village Gayabar Is not tbe personal property of 
tbe Mabant but is part of an endowment for tbe 
upkeep of tbe temple of Dudhich Natb. On tbe 
other band, tbe respondents' learned counsel has 
not only sought to support the finding of tbe 
trial Court that village Gayabar belonged to 
Mabant Bijai Gir personally but has also urged 
that legal necessity for the loan is made out. 

112 ] The first point which we proceed to con¬ 
sider is whether Gayabar is endowed property or 
is tbe personal property of tbe Mabant for tbe 
time being. 

[id] As we have already stated tbe temple is 
an ancient one and its origin is lost in antiquity. 
There is thus no evidence to show whether it 
bad any endowment attached to it when it was 
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foncded. Further do docuniGDl; of title, earlier 
chan the annexation of Avadh by the British is 
forthcoming, although Ex. A-46 shows that, ac- 
cording to the statement of the Kanoongo, a 
“saniid” from the Emperors of Delhi did exist 
and was filed at the time of the first summary 
.-etiltment after the annexation of .Avadh. The 
“sauad" together with most of the papers rela. 
ting to the first summary settlement, seem to 
i.ave been df-stroyed during the troubles of 1856* 
t-7, and it was uot available even at the time of 
the first regular settlement. In the present case, 
therefore, 

, "the act'D^^ or statements of tl)e grantee or bis sue* 
ces-ot may be relevantly taken into account as to tbeir 
interpretation of the original grant; while the method 
in which the prupv-rty has been treated on the adininls* 
hrativf records niay also throw light on the same pro* 
hlem. These things are not conclusive, but are circum- 
'taoccs worthy of consideration; vide 51 I. A. 192,1 

[14] The first document relating to village 
(iayabar, which we have on the record, is the 
decree passed by the officer engaged in making 
the first regular settlement of the Province. 
'L'bis is E.\. 3, and is a decree for proprietary 
rights in favour ofMahant Ganesh Gir, the pre- 
decessor of Mahant Bijai Gir, and bis co-sharers. 
The decree was so framed in pursuance of the 
orders contained in Circular No. 46 of 1864 dated 
29tb September 1864 {.sec 'Banuerji's Settlement 
circulars, p. lo4), and it indicates that the decree 
was not intended to confer a new title upon 
Mahant Ganesh Gir but that all rights which 
Lad exiiited before the annexation and which had 
been confiscated by Lord Canning’s proclama- 
tion were restored. Words, therefore, which 
seemingly confer a absolute proprietary right on 
Mahant Ganesh Gir, would not terminate the 
rights of any other person or institution which 
had any right in the property before the annex¬ 
ation. We have then to determine what was the 
nature of village Gayabar before the annexation. 

[15] The principal evidence on the question 
whether Gayabar was a part of an endowment 
c r not is furnished by Ex. A-l and Ex. A-2. 
Exhibit A-l is a pedigree filed, as was then the 
practice, to assist in the preparation of the 
kbewat of village Gayabar. It also contains 
important statements by the mahant and the 
various disciples of the preceding mahants then 
in existence, as to the manner in which the 
income of the village was being spent. Exhibit 
A.2 is the wajib-ul arz of village Gayabar. Para¬ 
graph 1 of this wajib-ul-arz gives a short history 
of the village. It is true that this is nothing but 
tradition, yet "in the absence of any defects of 
anachronism and more reliable evidence to the 
contrary, the general accuracy of the tradition 
jmust be accepted": vide 23 0. 0. 303^ at p. 807. 
liSre also 12 0. C. 236.^ In 32 t. A. 113.* their 


Lordships of the Judicial Committee even relied 
upon a tradition recorded in a wajib-nUrz 
about an ancient adoption as farnishing evidence 
of the adoption. Thus the history contained in 
the wajib-ul-arz provides valuable evidence in 
this case. 

[16] Further, even if the tradition set ont in 
the wajib-ul'arz is not strictly accurate, it affords 
valuable proof of what the dictators of tbe wajib- 
ul-arz conceived tbe nature of the property to 
be: that is to say it affords valuable proof of 
how tbe property was treated by all concerned, 

[17] Before, however, proceeding to confidtr 
the evidence, it is necessary for us to review the 
numerous authorities that have been placed 
before us by the learned advocates for both the 
parties to assist us in arriving at a correct con¬ 
clusion as to whether village Gayabar is endow- 
ed property or not. Of course libe facts of none 
of tbe cases are identical with those of the pre¬ 
sent case hut, in so far as certain principles are 
enunciated in them, they are of great assistance. 

[18] The first principle, for which the learned 
counsel for tbe respondents contended, is that, 
if a person in possession of particular property 
utilises its profits towards the upkeep of a 
mosque, or temple or shrine, that does not by 
itself constitute tbe property wakf property. Id 
support of this proposition he relied upon 2 cal. 
341,* 16 0. C. 76,* 2 0. L. J. 259^ and the UD- 
reported decision of this Court in 

Appeal NO. 114 of 1937,* , . ... 

[19] In 2 cal. 341,® a document endowing w 
property was set up but this was not 

and the only proof of endowment was tha 
rents and profits of a mabal, which was an 
tral family property, had been devoted 
upkeep of the idol. The family 
properties also and there were otbw 
which were maintained. Their Lordsbiis 
Judicial Committee say that the ^ 

vague and indefinite and could not be he . 
sufficient to discharge the burden whio 
upon the person setting up the ' Ijgj 

coming to this conclusion their 
upon, to) the .taeuee of euy books of 
to show that the rents of tbe mahw w 
rately collected and kept merely to ^ 
to the worship of the idol; and (W pr 
fact that the mabal was dealt with P 
belonging to tbe family and ^3 t ® 
inheritance by various member or 
in the same way as the rest of Lfti* 

tbe person in possession did not 
tion on tbe ground that it was endo 
and as such not divisible. 

[20] Their Lordships then ^oo 

‘•Therefore, there U not only 

the part of the plaintifl, but a very st 8 
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arising from the conduct of tlie parties in the suit in 
question, that this rvas not debutter property...." 

[21] In 16 0. 0. "ie,® the learned Judicial 
Commissioners followed the decision in 2 cal. 
341,® and held that proof of the fact that income 
of certain property was spent upon the' upkeep 
of a mosque was not by itself sufficient to prove 
that property was endowed property. It was, 
however, not merely upon the above-mentioned 
fact that reliance was placed but, as, in the 
Privy Council case, other circumstances were 
also relied upon to lead to this conclusion. 

[22] In 2 0. L. J. 259,’ the facts clearly indi- 
cated that no endowment existed. In that case 
property, belonging to one Jogi Mai, was leit by 
him to bis sister and her husband, Gattu Mai, 
for their absolute use. Gattu Mai built a Tha* 
kurdwara in 1875 and formally installed an idol. 
On the facts the learned Judicial Commissioners 
found that the Thakurdwara was a public 
temple. They then proceeded to consider whether 
village Pahia Asampur, which was purchased in 
1876, a year after the foundation of tbe temple 
by Gattu Mai in his own name, bad been endow- 
ed for the upkeep of the temple. It was shown 
that the income of the village was about 
Rs. 1,300 a year and that it was deposited in a 
common account with tbe income from the 
other properties of Gattu Mai, while a sum of 
R3. 300 only was spent annually on the upkeep 
of the temple. No deed of endowment was exe¬ 
cuted by Gattu Mai or by any one else and, on 
the death of Gattu Mai, bis widow, a minor 
whom be bad married on the death of his first 
wife, succeeded. On mutation being made in her 
favour tbe following entry—the origin of which 
was not ascertained — was made in tbe column 
of remarks i “ Ba sbact sarf Thakurdwara 
Tbakur Dwarka Dhisb." This entry continued 
in the records even when Kalka Das, a cousin 
of Gattu Mai, succeeded to tbe property in 1888. 
Kalka Das bequeathed the property to bis sister- 
iu-law for her life and thereafter to his nephew, 
Gicdhari Lai. Tbe will provided that out of 
tbe income of tbe village, Rs. 526 were to be 
spent on tbe upkeep of tbe expenses of tbe 
Thakurdwara. These facts clearly disclosed that 
there was no endowment and it was in those 
circumstances that tbe learned Judicial Commis- 

sioners remarked, following 2 Cal. 341,® that 
"the mere fact that Gattu Mai was spending a por¬ 
tion of bis inoome on the upkeep of tbe temple nas in* 
sufbcientto sbov that tbe corpus of tbe propert 7 was 
dedicated to its use." 

[23] In First civil Appeal No. 114 of 1937,® 
which was decided by a Division Bench of ibis 
Court on lltb March 1940, tbe question was wbe. 
tber a 12 anna share of village Serai Pir was 
endowed for tbe upkeep of a Dargab and tbe ex¬ 
penses of an "urs" at Kodauli in the district of 


Bara Bankl. It was proved, from tbe recital 
contained in tbo wajib-ul-arz, tbat originally 
some land bad been granted to the ancestors of 
the then holders as ' madad maash.” It was also 
proved that, in British times, the grant was 
confirmed by a muafi sanad which laid down 
the conditions, namely that the Dargab would 
be properly lighted and repaired and that visi¬ 
tors to the shrine should be fed for one day each 
year at the annual fair. The evidence further 
established that tbe property bad been subject 
to the ordinary law of inheritance, tha shares of 
all the heirs of the original grantco being speci¬ 
fied. Tbe Court came to tbe conclusion tbat those 
facts did not establish a waqf. 

[24] Thus the proposition has been too broadly 
stated by the respondents’ learned counsel and 
all tbat can be deduced from these authorities is 
tbat, if property is found in the possession of a 
lay holder and has been subject to tbe ordinary 
law of inheritance, transfer and bequest, the 
mere fact tbat a part, or even tbe whole, of the 
income has been devoted to tbe upkeep of a 
religious institution does not lead to the cooclu- 
sioo tbat the property was dedicated for tbe up¬ 
keep of tbat institution. 

[ 25 ] The next contention of tbe respondents’ 
learned counsel was tbat tbe mere fact tbac 
property in tbe possession of an ascetic had des¬ 
cended for several generations from guru to 
chela is not proof of tbe fact that tbe property 
was endowed for tbe upkeep of the institution 
over which the ascetic presides. In support of 
this proposition he relied upon 651. A. 252=1938 
0 . W. N. 693,® 1939 0. W. N. 634’® and 50 ALL. 485.*’ 

[26] This contention capnot be seriously dis¬ 
puted because it is clear tbat, under tbe Hindu 
law, even tbe undedicated property in tbe 
possession of an ascetic, who has severed himself 
from the world, does not descend to bis blood 
relations but to his spiritual relations—bis disci¬ 
ples, bis preceptors and so on. Thus if nothing 
else were proved but that property which was 
proved to have come into tbe possession of an 
ascetic by descent from bis gurus for several 
generations, this would be quite inconclusive 
to determine tbe nature of the property, i. e. 
whether it was tbe personal property of tbe 
ascetic or was endowed property appertainiug to 
the institution over which be presided. It must 
be noticed, however, tbat in all tbe cases to 
which reference has been made there was 
evidence to show tbat tbe property was ac¬ 
quired by tbe original holders out of their 
private funds, was treated by successive holders 
as private property and there was no evidence 
of any endowment having been created. 

[27] On the basis of these decisions tbe respon¬ 
dents’ learned counsel contended that even if it 
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is provecl that the property had descended for a 
considerable length of time from guru to chela 
and tliat its income had been devoted to the 
upkeep of a religious institution, it could not be 
said that it was endowed property. He did not, 
however, confine his argument to this aspect of 
the matter, he proceeded further and contended 
that, in the present case, there is in esistence.no 
religious institution of such a character as to be 
able to hold property. He urged that although 
tbtre is in existence a building which is called a 
temple, it is not in fact a temple according to 
Hindu law and that the so-called “math" or 
“asthan" does not satisfy the requirements of a 
“math” as laid down by their Lordships of the 
Judicial Committee in 43 I. A. 73^^ at p. 7G. 

[• 28 ] The first contention is based upon the 
statement made in the written statement that in 
the temple there is an idol of Dadhich installed. 
The argument proceeds that Dadbich was not a 
deity but only a Risbi: vide Sitapur Gazetteer, 
p, 192, and as such could not be an object of 
worship. This may be the strict religious theory 
but there have keen many developments and 
there can be no doubt that the building, in which 
the idol of Dadbich is installed, has long been 
considered to be a temple which is the object of 
a visit by pilgrims on the occasion of a Pari- 
karma fair. It is not necessary for us to go into 
this question at any great length because, in the 
present case, the plaintiffs in their replica¬ 
tion admitted the existence of a temple as such: 
vide paras, ll and 22, and the whole case was 
dealt with in the trial Court on this footing. The 
plaintiffs cannot, therefore, bo permitted to de¬ 
part from tbeir pleat^ings and raise a new ques¬ 
tion of fact in appeal. 

[29] Further, whether there is a temple strictly 
so called in existence or not, there can be no 
doubt that there is in existence an “asthan'’ or 
“math.” Id 431. A. 73^* a “math” is described 

at pp. 75 and 76 in the following words : 

“Ao astban, commool; known in Noitbern India as 
a math, is ao institution of a monastic nature. It is 
established for the service of a particular cult, the ins* 
traction ia its tenets, and the observance of its rites. 
'The followers of tbe cult and disciples in the institution 
are known as chelae; the chelas are of two classes—celt* 
b,ate and noo'cclibate .... Tbe Mabant must, by tbe 
custom of tbe math, be a bairagi or religious chela. The 
mabant is tbe bead of tbe institution. He sits upon tbe 
gaddi; be initiates candidates into tbe mysteries of tbe 
cult; be superintends tbe worship of tbe idol and tbe 
accustomed spiritual rites; ha manages tbe property of 
the institution ; be administers its affairs; andtbewbole 
assets are vested in him as tbe owner thereof in trustfor 
tbe institution itself. Upon bis death or abdication be 
’is succeeded by one of the bairagi chelas.” 

[30] In the present case all these requirements 
are fulfilled except that it is conteoded that (here 
is no evidence to indicate that any instructions 
ace given as to the tenets of the institution. 


Even if tbe mabant foe the time being neglected 
bis duties in this respect, it would not mean that 
an institution which fulfils all tbe other reqaiie. 
ments of a math is not a math. Moreover this, 
plea also was not taken in tbe trial Court and the 
defendant was not called upon to prove whether 
religious instruction was imparted at tbe institi]. 
tion or not. Further Ex. A-l a pedigree, filed 
during tbe course of tbe First Regular Settlement 
contains a note by the Mabant, verified by tbe 
remaining inmates of the institution, that there 
was an asthan in existence. Thus it cannot be 
said that there is no institution in existence which 
may bold endowed property, 

[31] We then come to a consideration of the 

question whether the evidence in this case satis¬ 
factorily proves that village Gaysbar is in fact 
endowed property or not. In doing so we most 
not lose sight of the fact that, while we may not 
be able to arrive at a particular conclusion on 
proof of one or more facts, tbe conclusion be¬ 
comes irresistible when several facts all tending 
in the same direction are established. In tbe 
present case the facts which are established from 
Kx. A-l, the pedigree, and tbe notes appended to 
it, filed by the then Mabant to assist in the pre¬ 
paration of tbe khewat, and Ex. A-2 
ularz of the village, are as follows: (l) ? 

mahanti gaddi was established by one GsysDa 
about icoo years ago. ( 2 ) That so lopS ^ ® 

reign of tbe Emperor Shah Jehan U ^bon 

years ago a considerable property. ® 
village Gayabar, was granted to one Soio 
Nath, a successor of Gyan Nath, as a mua - 
That this property descended from one ® . 

to another without diminution of R , 

period of time during which, on many ® ” 

there were disorders and disturbances in 10 
of which properties very often changed 
passed out of the possession of their res 
( 4 ) That when Nawab Saadat AH Kban m^jin 

enquiry intomuafis—an 

very searching character and which tn 

himself supervised touring his dominion 

purpose— he maintained the grant, eicep 

extent that he assessed revenue on tor 
villages, one of which passed out of 
sion of the mahant. (5) That, u, Qje 

50 years, till tbe annexation of ^ ^ 

British, the entire property again c . jj 
be held undiminished by the maban - ^ 
period when most holders of 
from vicissitudes of fortunes, owing 

ness of the administration. wiiatme 

[32] It is further established 

of the regular settlement, when i _^ted 
landed property in Avadh were ^ E ^ 
into the muafi grants were upheld 
were issued stating that since they a 
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“under the former Government for the support 
of a shrine" they would be maintained "so long 
as the shriue is kept up." It is true that the re- 
veuue paying villages are not covered by these 
sanads but Ess. A-l and a- 2 clearly indicate that, 
during the Moghal rule, as well as during the 
Nawabi, they bad been held on exactly the same 
tenure and their income was even then being 
utilised for the same purpose. Sanads were only 
issued for taluqdari estates and muaBs and conse¬ 
quently the conditions can only be gathered from 
the decree passed by the Settlement Court and 
from the village administration papers. As we 
have already stated, the decree, Ex. 3, isincon- 
elusive but Exs. A-l and A.2 indicate the object 
of the grant with reasonable certainty. 

[33] It is also true that Ex. A-2 shows that 
the original grant was to an individual, Soroman 
Nath, but that individual was the head of a 
religious institution and any grant meant for the 
institution would also be made to him as repre- 
senting that institution. The case in 2 Luck. 
109*^ is a very analogous case. In that case also 
the decree was in favour of an individual and 
the muah sanad was granted to him, the object 
being the upkeep of the buildings of a''kbaDqah" 
and the maintenance of a school. It was held 
that this was a wakf and the property did not 
belong to the Sajjadanasbin personally. In this 
case also the main facts are similar and it must 
he held that Gayabar is part of the endowed 
property and is not the personal property of the 
Mahant. See also 6 0 . L. J. 38’* and 23 0 . 0 . 
117.’* 

[34l We are aware that in 511. A. 192’ a grant 
made to a Hakim "for the Imambara of Pir 
HusKin" was held not to create a wakf but only 
to make a grant to the Hakim subjeot to the 
condition of maintaining the Imambara. This 
case was cited before the learned Judges in 2 
Luck. 109’* and they say that it was decided on 
its own facts. Indeed there is a great point of 
distinction between the two cases because the 
grant was not made to the bead of any religious 
institution but to a private individual to whom 
the grantor was under an obligation. Moreover 
the point which weighed very greatly was that 
succession to it had been according to the per¬ 
sonal law of the grantee and not to a single 
mutawalli. 

[85] It may also he noted that the witnesses 
produced by the plaintiffs themselves speak of 
a "math" and refer to the property as dedicat¬ 
ed property. Those witnesses, except Mahesb 
Datt, P. w. 6, can of course, have no personal 
knowledge of any dedication. Nevertheless their 
evidence is valuable as showing bow the pro¬ 
perty was'deaU with. Mabesh Battrwas for a long 
time the general agent in charge of the affairs 


of the institution and be seeks to make a disfc- 
iuotiOD between 10 mauzas dedicated to the gaddi 
and 6 mauzas not dedicated but he is unable to 
point out what was the distinction in the man¬ 
ner in which the income of the two was utilised. 

[.36] Thus Gayabar must be held to be endow¬ 
ed property belonging to the institution and not 
to Mabant Bijai Gir. That does not, however, 
end the matter because, it is agreed that the 
manager of an endowment can alienate or charge, 
it in the same manner and to the same extent 
as the manager holdiug on behalf of an infant 
heir: vide 2 Cal. 341* at pp. 345 and 352, We 
have, therefore, to see whether there was any 
legal necessity to justify the mortgage. 

[37] The alleged grounds of necessity are that 
money was required for making extensive repairs 
to the buildings of the institution and for feed¬ 
ing a large number of Nahang Sadbus about 400 
who had suddenly arrived for a prolonged stay 
and whose arrival at that juncture was of advan¬ 
tage to the institution because it was being at¬ 
tacked by a rival group who desired to take 
possession of it. If either of these two objects is 
proved to have existed, the mortgage would be 
for legal necessity. [Their Lordships discussed 
the evidence and held that neither of the alleged 
grounds of necessity were established, and the 
transaction of loan is not binding ou the trust 
estate. Their Lordships proceeded.) 

[36l The plea that the mortgagee was entitU 
ed to the benefit of s. 41, T. P. Act, was not 
decided by the trial Court but the plea is whol¬ 
ly untenable. That section only applies to cases in 
which a person is the ostensible owner “with the 
consent, express or implied, of the persona in- 
terested in immoveable property." In the pre¬ 
sent caae the "person interested" was the deity 
or institution on whose behalf the "ostensible 
owner" was in i)ossession as manager. The so-' 
called ostensible owner was entitled to be in' 
such possession and to exercise the powers of a' 
mahant, which included the power of alienating 
it for legal necessity over the property. The fact, 
therefore, that be was allowed to be in possession 
and to deal with it as mabant would not constitute 
him as an ‘'ostensible owner" within the mean¬ 
ing of 8.41, nor could it bo said that the deity 
or the institution, which could not express itself 
except through him, allowed him, either expros- 
sly or impliedly, to bold himself out to be the 
owner. Thus S. 41, T. P. Act, has no application 
to the case. 

[39) The plaintiffs, however, claimed a per¬ 
sonal decree against the defendant as the per- 
sonal representative of Mabant Bijai Gir, in case 
a mortgage decree could not be passed, This 
was not objected to by the defendant and such 
a decree must be pas^. 
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[lO] The result is that the appeal is allowed. 
The decree of the trial Court is set aside and a 
simple money decree is passed against the de* 
femiant as the successor of Mahant Bijai Gir to 
the extent of the assets of Mahant Bijai Gir, if 
any, in bis hands. 

[ 4 lJ Tiie appellant will get his costs of this 
appeal and of the suit from the respondents but 
the respondents will get their costs both of the 
suit and of the appeal from the assets of Mahant 
Bijai Gir, if any, in tie bands of the appellant. 

v.B.B. Appeal allowed. 


A. I. R. (35) 1948 Oudh 254 [C. N. 89.] 

CHANDIRAMANI J. 

Dargahi Lai — Plaintiff—Appellant v. 
Manna and another—Defendants—Respon¬ 
dents, 

Second Appeal Ko. 425 ot 1942, Decided on 
5-r2 1947, against order of Dist. Judge, Unao, D/- 

(a) U. P. Tenancy Act (17 [XVII] of 1939 as 
amended in 1940). S. 288—S. 288 is retrospective. 

Section 288 lays down only the law of procedure and 
such law is retrospective in the sense that it applies to 
proc'cdings pending at tbo time: 20 A. 1. It. 1933 
Oudh 274, BcJ. [Para 3] 

(b) Landlord and tenant — Relinquishment — 
Notice of relinquishment given by tenant not in 
actual possession — Landlord executing patta in 
favour of another person — This indicates that 
tenant gave up possession. 

It is true that mere notice of surrender is not enough 
to terminate the relationship of landlord and tenant. 
Relinquishment of possession ie also necessary. It is 
however not necessary that actual physical possession 
should bo delivered in every case. All that is necessary 
is that the tenant who has given notice of relinquish* 
inent should give up his own possession. Wbereanotice 
of relinquishment is sent by a tenant who is not in 
actual possession and the landlord after receipt of notice 
of relinquishment executes a patta in favour of another 
person, those facts are sufficient to indicate that the 
tenant gave np possession. [Para 3] 

Case referred :— • 

1, (’33) 8 Luck. 504 : 20 A. I. R. 1933 Oudh 274 : 145 
I. G. 363, Naqi Ahmad v. Sheo Shankar Lai. 

P. N. Chaudhri^toT Appellant. 

Judgment.—Dargahi Lai, the plaintiff appel. 
lant, sued in the civil Court for recovery of 
possession of plot No. 2623 in village Kusumbhi, 
district Unao, and for Rs. 25 as damages. He 
alleged that one Mt. Subeda was the tenant-in* 
chief of the plot but she relinquished that plot 
in favour of the landlord Biswas Bakbsh Singh, 
respondent 2, and that be in turn gave him a 
patta of the plot on ist July 1939. He alleged 
that Manna, respondent 1, was a sub-tenant of 
Mt. Subeda and that as Mt. Subeda had surren- 
dered her rights of tenancy he too ceased to have 
any rights and he was in possession as a trespas¬ 
ser. He, therefore, sought to eject Manna and 
obtain possession for himself. The landlord did 


not contest the plaintiff’s case. Manna denied 
any relinquishment by Mt. Subeda and also 
denied the execution of the patta by the land, 
lord in favour of the plaintiff. Parties led evi¬ 
dence and the evidence was closed on istb 
December 1939. 22nd December 1939 was fixed 
for judgment, but somehow it was postponed 
and the judgment was delivered on 2 nd Janoaty 
1940. In the meantime, the U. P. Tenancy Act 
of 1939 came into operation on ist January 
1940. The trial Court held the relinquishment to' 
be proved and the patta to be genuine and 
effective, and decreed the plaintiff's snii Os 
appeal, the decree of the trial Court was set aside 
and it was directed that the question of tenancy 
should be disposed of by referring the matter to 
a competent revenue (iourt and then tbe case 
would be disposed of. This was done and on 164 
January 1941, the trial Court accepted the find¬ 
ing of the revenue Court that although there 
had been a notice of relinquishment no relinquish¬ 
ment had actually taken place and that in these 
circumstances the paita was ineffective and the 
suit was dismissed. On appeal tbe decree of tbe 

trial Court was confirmed. 

[2] In appeal it has now been urged that 

S. 268, Tenancy Act was not applicable and there¬ 
fore any reference to the revenue Clourt 
erroneous and that in any case, accepting t e 

findings of the Courts below, there ifl no flou 

that there was a relinquishment of the tenancy 
by Mt. Subeda. 

[3j Nobody appears on behalf of the teepo • 
dents. I have heard the learned counsel or 
appellant and am satisfied that the appew ® 
be allowed. There was no provision hko 
contained in sub-s. (l) of S. 288, Tenancy 

1940 before that Act came into force. A8 
language of the sub-section itself shows, i 
be applicable only to suits which come 
tbe civil Courts after the coming into or 
the Tenancy Act of 1940. Such suits jnay 
those either pending at the time the 

into force or those instituted after f »j.» 

force of the Act. Section 288 lays down oniy ^ 

law of procedure and such law is 

the sense that it applies to proceedings pe J 

the time (see 8 Luck. 6M>). In to c»» to 

was pending when the Tenancy Ac 

came into force. Tbe procedure tber 

ted in sending the case to the 

decision on the issue of tenancy was 

[ 4 ] The learned lower appellate ^ 
found that as required by S. 20, Avm 
notice of relinquishment was duly 
Mt. Subeda, the tenant in-ebief. ootfss* 
also as a fact that no sctnal - jjy 

sion was made to the landlord , actoflHy 

1941 it was the sub-tenant who remain 
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in possession. In this particular case the tenant- 
in-cbief was in constructive possession tbrougb 
her eub-tenani The interest of tbe sub-tonant 
ceases with tbe tenant and, if tbe sub-tenant 
retains possession, bis position is only that of a 
trespasser, as bas been held in several decisions 
by the Board of Revenue. It is true that mere 
notice of surrender is not enough to terminate 
the relationship of a landlord and tenant. 
Relinquishment of possession is also necessary. 
It is, however, not necessary that actual physi¬ 
cal possession should be delivered in every case. 
All that is necessary is that the tenant who bas 
given notice ot relinquishment should give up 
bis own possession. Mt. Subeda is admittedly 
nob in actual possession herself. Tbe landlord, 
on tbe other hand, after the receipt of tbe notice 
of relinquishment executed a patta in favour of 
tbe plaintiff. In my opinion, these facts are suffi¬ 
cient to indicate that Mt. Subeda gave up posses¬ 
sion of the land. 

[ 5 ] In this view of the matter, Manna is 
merely a trespasser in possession and the plain¬ 
tiff is entitled to possession as tenant and also 
damages. Tbe plaintiff and defend-ant l, Manna, 
bad agreed in tbe trial Court that in case the 
suit was decreed the plaintiff would be entitled 
to Rs. 12 . 8-0 only as damages. Accordingly I 
allow tbe appeal, set aside tbe decree of tbe 
lower appellate Court and decree the plaintiff’s 
suit for possession and Bs. 12-8-0 as damages. 
The plaintiff appellant will get his proportionate 
costs in all tbe Courts against defendant!, 
Manna, only. 

D. s. Appeal allowed. 


A. I. R. (88) 1948 Oudh 255 [C. N. 90.] 
Kaul and Kidwai JJ. 

Mt. Saraswdti — DefendanUAppellant v. 
Haja Bam and others — Plaintijfs-Bespon- 
dents. 

First Appeal No, 109 of 1942, Decided on 17-2-1948, 
against decree of Civil Judge, Unao, D/-12-8-1942. 

Civil P. C, (1908), S. 92 — Outsiders and design¬ 
ing persons should not be allowed to institute suit 
in order to put pressure upon trustee to give up 
possession of trust property to them. 

It ia true that a trustee of a public trust of a religions 
and charitable nature is liable to render acconots of 
the income of tbe trust property. Care should, however, 
be taken not to permit ontsiders and designing persons 
to abuse the'process of law. Where it is found that a 
suit under 8. 02 is brought, not wjlb the purpose of 
advancing tire objects for which the trust was created 
but with sinister designs, to put pressure upon the 
trustee to give up possession of tbe trust prooerty to 
tbe plaintiQs the Court should not lend its support to 
such men. While giving sanction to institute a suit 
under 8. 92, It would be useful if the Advocate-General 
would go into tbe question sot only of the cooditioos 
of the trust deed but also into the question of tbe bona 
jxdes ot the would-be plaintiSs and of their capacity 


to represent <tbc public, on whoso bohnlf they nro pur¬ 
porting to act: »1 A. I. R. 1944 All. 231, Rej. [I’nra 7J 

Annotation : — (‘44 Com.), Civil I’. C., .S. 92, N. s 
«tN. 33, 

Cofu referred :— 

1. (’44) 1944 0. W. N. H. 0.129: 31 A, I. R. 1911 AIJ. 
231: 2171.C. 329, Jugal Kishoro v. Sbiam Liil. 

K. P. Misra, and Anand Uadhava— for Appellunt. 

U. Banerjx — for Respondents 1 and 2. 

Judgment. — This is a defendaDt’s appeal 
in a suit brought under 8, 02, Civil V. C. One 
Mabasukh, Brahman of village Salempur, began 
constructing two temples; but before they were 
completed he died, some time before the year 1690. 
The temples were com[;leted by the widow Mt. 
lilithana and in one of them she installed the idol 
of Lord Shiva and as appears from a trust deed 
executed by her, the images of Radba Krishna)! 
were installed in tbe other. By a trust deed dated 
6-91890 she endowed tbe temples and dedicated 
tbe properties mentioned in thedeed for religious 
and charitable purposes specified therein. She 
appointed herself as tbe fir^t trustee. By this 
deed of trust as well as by a subsequent will 
executed by Mt. Mitbana, she nominated her 
brother’s wife along with her own guru as joint 
trustees who were to administer the endowment 
after her death. Mitbana (Mahasukh’s widow) 
died in lOiO and as her guru had predeceased her 
the ad ministration of the trust devolved upon the 
other Mitbana. She managed the properties de¬ 
dicated to the temples till her death in 1930. 
Shortly before her death she executed a will by 
which she appointed her daughter tbe present 
appellant Saraswati as tbe next trustee. Tbe 
management of the temples and of tbe endowed 
properties has accordingly been carried on by 
her since her mother’s death. 

[2} In 1940 five persons, Raja Ram, Rame- 
shwar, Narpat Singh, Sheo Ram Singh and 
Mobabat Singh made an application under 8.3 
of Act 14 [xiv] of 1920 in the Court of the District 
Judge of Unao aHeging that Mt. Saraswati who 
was in possession of tbe trust property was mis¬ 
managing it. They prayed that she be instructed 
to furnish accounts of tbe trust property which 
should be audited. The application was contested 
on behalf of Mt. Saraswati. Tbe learned Judge 
dismissed the application as he held that the 
trust in question was not proved to be a public 
trust to which ACt 14 [Xiv] of 1920 could apply. 
After that application was dismissed, Raja Ham, 
Rameshwar, Narpat Singh and Mobabat Singh 
instituted tbe suit which has given rise to 
this appeal. It was a suit under S. 92, Civil P. 0., 
instituted with tbe sanction of tbe Advocate. 
General. Tbe plaintiffs alleged that there was a 
public religions and charitable trust created by 
Mt. Mitbana widow of Mabasukh with the object 
and purpose of maintaining two temples, and tbe 
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]ihii!wari attached to thorn. The trustee was re- 
(jitii'cd to Gogage pujaris for the two temples 
;ind foL- the celebratiou of religious festivals 
»Licli a? Ram Navmi, Jaunia Asbtami, Sheo 
R'ltri Gtc. According to the plaint allegations, it 
was also the duty of the trustee to feed sadhiis 
and other pilgrims who might come to the 
village to visit the temples. They complained that 
"Mt. Saraswati was guilty of a breach of trust 
inasmuch as she did not furnish a correct and 
accurate account of the income of the trust, did 
not manage the trust property and had allowed 
the plmlweri, the temples as also the dbaram- 
shain attached to the temples to fall into a state 
of disrepair. They also charged her with not 
observing the usual religious festivals in the 
temples. It was alleged that the daily worship 
was not regularly performed nor was any 
money spent on the bbog of the idols. It was 
further alleged that pilgrims and sadhus were not 
regularly fed as was provided by the trust deed. 
They prayed for the following reliefs : 

'•{;i) Ilemoval of the defendant from the office of 
tru.stpc ; 

tb) appointment of new trustees and vesting the 
tru>t property in them; 

(c) directing the defendant to furnish accounts and to 
liand over the bvlance found due in her bands to the 
new trustees and 

(d) directing the new trastecs to apply the income of 
flic trust properties to the objects of tbe trust. It was 
prayrd in the alternative that a scheme for the proper 
administration of tbe trust be drawn up.” 

The claim was contested by Mt. Saraswati. 

[ 3 ] On the pleadings of the parties the learn- 
0(1 Civil Judge of Unao before whom the matter 
came up for consideration, framed tbe following 
issues: 

' 1. the tru;t in question a public trust ? 

2 Is the sanction of the Advocate'General obtained 
by tbe plaintifis invalid as alleged ? 

3. Is tbe defendant guilty of any breach of trust as 
alleged ? 

4. To what relief, if any, are the plaintiffs entitled 
against tbe defendant ? 

•5. Is tbe building in front of Shiva's temple a 
Dbaramsbala and was it built by Mitbana and forms a 
part of tbe trust property ? 

C. Are tbe plaintiffs not entitled to aue on account of 
tbeir alleged opposition to tbe trust as alleged in 
paras 12 and 13 of the defendant's written statement?* 

Issue 1 was answered in the affirmative. Issue 2 
was found in tbe negative. As regards issue 3, 
the learned Judge held that there was no evi¬ 
dence to show that the temples or the phulwari 
or tbe well or the alleged dbaramshala had been 
allowed to fall into a state of disrepair. He fur. 
ther found that there was no evidence to prove 
that religious festivals were not observed or that 
tht daily worship was not performed or that no 
money was spent in the bhog of the idds; nor 
was it proved that the sadhus and pilgrims were 
not fed. He could not on tbe evidence before 


him come to a finding that any portion 0 ! the 
trust funds had been misappropriated by Mb 
Saraswati. Issues 5 and 6 were ako found 
against tbe plaintiffs. Tbe learned Judge was, 
however, of opinion that in order to ascertain if | 
the defendant bad misappropriated any of the ) 
trust funds it was necessary "that a regular | 
accounting should be made.” He accordingly 
decreed tbe plaintiff’s suit for rendition of accoaot 
against tbe defendant and passed a preliminary 
decree for accounts under 0.20, B.13, Civil 
P. C. The decree further provided that in case 
the defendant was found to be guilty of any 
mismanagement or mis-appropriation of the trust 
funds, she would be liable to removal. The 
learned Judge, however, considered it unneces- 
sary, in view of what was provided in the trust 
deed to draw up a scheme for the management 
of the trust. Dissatisfied with the decree Mt 
Saraswati has come up in appeal, 

[ 4 ] As Rameshwar (plaintiff 2 in the tri^ 
died before the present appeal was filed, hia 
name does not appear in the array of parties, 

[ 5 ] It was contended by the learned counsel 
for the appellant that in view of the findings 
arrived at by tbe learned Judge that there was 
no evidence to show that the temples or to 
phulwari or the dbaramshala bad been 

to fall into a state of disrepair, nor h^ to 
plaintiff succeeded in showing that reipon 

festivals were not observed or the ? 

not performed nor was it proved that to API* * 

lant did not spend money on -i 

idols or on feeding pilgrims and sadhus 
should have been dismissed. It was pom 
that the suit was not a bona fide one. 
Rameshwar (plaintiff 2 in the trial 
in 1930 executed a sale-deed in favour 0 

dent 3 Mohabat Singh and in 

in respect of a portion of the trust P 
order to raise funds to challenge the 
the trust. That Mohabat Singh and other phujj 
tiffs were persons who were the 
Mahasukh and had instituted this vu 


I harass bis relations. ^„«niflntion 

[6] Before proceeding further, we m y ^ 

lat the appellant’s counsel did not ^ 
iding of the learned Judge that n ^ 
I by Mithana’s deed of 1890 was a puwic 
: a religious and charitable natorA . ^ gjj. 
•[?] We will now ^nrselvM 

deration of tbe question whether ^ 

[ted by the respondents and gnit 

jceased, was or was not a . 

aragraph 4 of the plaint re^a as ^ ol tm* 
“That tbe defendant is gmljy accooo‘ 

je does not give a correct and ® 

,e income of trnst. She does aodtb«««5 

irty properly. Tbe ^ into * 

id the dharamshala have been all 
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state o( disrepairs. Religious festivals arc not observed. 


No puja 13 regularly made at the temples nor is any 
amount spent in the hhog of idols. Pilgrims and sadbus 
are not fed." 

This contained all the allegations which, accord¬ 
ing to the plaintitls, constituted a breach of trust. 
The 6nding of the learned Judge on all those 
points is against the respondents. Evidence was 
led on behalf of the respondents to show that 
some land had been given by Mt. Saraswati for 
cultivation to her own relations. With regard to 
this the learned Judge observed that the giving 
of a small fraction of land by the defendant 
to her relations "cannot by itself bo enough 
to disentitle her from remaining a trustee any 
more.” It further appears from the evidence that 
accounts of the trust property are maintained; 
though possibly they are not so fully as would be 
liept by a qualihed accountant. The defendant 
was, under the trust deed, entitled to an annuity 
of Rs. 3C0, but she had all along contented 
herself with taking Rs, lOO only per year. The 
appellant’s allegation that Rameshwar who was 
the chief person behind this litigation bad sold 
away a portion of the mortgaged property to 
which be laid claim as a reversioner of Mabasukb 
in order to raise funds to have the deed of trust 
set aside Uce Ex. A-2) is not without foundation. 
(Their Lordshi ps after considering evidence on the 
point, proceeded.) We are satisfied, therefore, that 
the suit brought by tbe respondents was not a bona 
tide one. In these circumstances, as the allegations 
of a breach of trust were notsubstantiated thesuit 
should in our opinion have been dismussed. It is true 
that a trustee of a public trust of a religious and 
charitebU nature is liable to render accounts 
of the income of the trust property. Care should, 
however, be taken not to permit outsiders and 
designing persons to abuse the process of law. 
Where it is found, as is the case in tbe present 
instance, that a suit under S. 02, Civil P. C, is 
brougtjt, not with the purpose of advancing the 
[objects for which tbe trust was created but with 
sinister designs, to put pressure upon the trustee 
ito give up possession of the trust property to the 
iplaintiffs the Court should not lend its support 
to such men. The suggestion made by Allsop 
and Malik JJ. in 1914 0. W. N. H. C. 129' that it 
would be useful in cases under 8. 92, Civil P. C. 
if tbe Advocate General would go into tbe ques- 
;tion not only of the conditions of the trust deed 
but also into the question of the bona fidcs of 
the would-be plaintifi's and of their capacity to 
represent tbe public, on whoso behalf they 
are purporting to act, was not kept in view 
,when sanction for bringing the suit which has 
igiven rise to this appeal was accorded. 

[6] Having given tbe matter our best considera. 
iion, wo are of opinion that the learned Judge 
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ill the Court below should on the facts found by 
him, instead of passing a preliminary decree for 
accounts, have dismissed thesuit. Woaccordingly 
allow the appeal, set aside tbe decree of the trial 
Conrt and dismiss the suit. The appellant shall 
get her costs from the respondents in both the 
Courts. 

R.G.D. Appeal allowed. 


A. I. R. (3S) 1948 Oudh 257 [C. N. 01.] 

Ghulam Hasan C. J. 

Sheo Prasad and others ~ Plaintiffs^ 
Appellants v. Rama Kant and others — De¬ 
fendants — Respondents. 

So:ou'\ Appeal No. 370of 1012, DeeiJed on l-'i-lOH, 
from ordi-r of Civil •Jud-'o, S.iltiupui', I)/- 17-7-19i2. 

Limitation Act (1908), S. 19—Entry in khewat 
mentioning deiendani's predecessorsas mortgagors 
and plaintiff’s predecessors as mortgagees — Entry 
signed and attested by mortgagees and varified by 
Settlement Ofticer — Entry operates as valid ac¬ 
knowledgment. 

liotries in a settlement khowiit raentionin;^ the pvede- 
ce^sor^ of tbo defendants as inovt'.-ajeors and tbe pluiii* 
tiffs’preJecessors as n)ortg^gee9 .and signed and attest¬ 
ed by the mortgagees and verined by the Sdtlement 
Olti.’cr, arc conscious acknowlcd ’inent of the ciistencs 
of the liability in icspe^t of the mortgage 'vithin the 
mtsinifg of S. 19; 1-4 I. R. 1927 Oudh 4 >7. .'Ipprov- 
ed : 90 .\. 1. R. 19i;$ O.idh 425 and 10 I, C. 215 (All.) 
Iti'plO I.C. 236 (All.). Dis(iti3.;1860P.R.No.:42, 1886 
P. R. 03; 1S91 P. R. 116 and 1910 P. R. 39, Nnl foil 

(l’.ara oj 

Annotation : {’4'2 Com.) Liin. Act, S. 19 N. 49 
Pt. 1. 

Casea referred:— 

1 . (•43) 1943 0. W. N. 302:30 A. 1, R. 19J3 Oudh 
1’25 : 209 I. C. 004, Nunak Prasad v. Raja Surai 
Uaksh. 

2. (’ll) 10 I.C. '215 (All.), .Maharoj Siugh V. Shan¬ 
kar Lai. 

3. (’11)10 I. 0.238 (All.). 

4. (‘80) 1680 P, R. 32. Lahimal v. Gulam Moliammad. 

5. (’881 1666 F.R. 63, Mak.ud Ali v. Sakr Bakhsh. 

6. (’91) 1691 P, R. 116, Jrtwala Singh v. Sber Singh, 

7. (’10) 1910 P. R. 39: 5 I.C. 992, Gangarum v. 
Fokbai Das. 

8. (■■27) 14 A. I. R. 19-27 Oudh 457 ; 10-3 I, C. 93. 
Suraj Bttkhsb v. Ganga BakhsL. 

U. IfusiatH — for Appellants. 

B. K. Dhaon — tot Respondent?. 

Judgment.—This second appeal arises out of 
a suit for a declaration by tbe appellants, which 
has been dismissed by both the Courts below 
concurrently. 

[2l Tbe only question that arises fordetermi- 
nation is whether the view of the Courts below 
that tbe entries in tbe kbewat of tbe second set¬ 
tlement evidencing an acknowledgment on the 
part of the predecessors of tbe appellants of their 
status as a mortgagee vis a vis the predeces- 
sora in interest of the respondents as mortgagors 
constituted a valid acknowledgment within the 
meaning or S. 19, Limitation Act, is correct. It 
is not disputed that two mortgages were executed 
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in i^:0 and l^'A A. D. I y tbt i redcces^ors oi 
ihe ucftndaLts in tavour oi ibe pudectssors of 
ibc plaiiititi's. The plaintilU came to Court ask- 
ii ],4 fur a dccliiration that the mortf»iiges bad 
leu'uii)B II (uleu-inalile and lh(-y sbuuld be dcclftr- 
the owners of the i-roperty covered by tbe 
iiiovlg.iges. The defeiicants pleaded that the 
moti'yagts we re sLili subsisting inasmuch as the 
rnortgagets bad acknowledged them by means 
(j 1 teitain entries in tbe kbewats of tbe first and 
the second settlement. The entries in tbe former 
lire admittedly of no bel); and tbe only question 
IS whether Kx. A.3, which is a copy of the 
kbi.'Wat of the second settlement, contains a valid 
acknowledgment as contended for on behalf of 
thf respondents. 

[3j Exhibit A-S is a seltlc-ment kbewat. The 
liist two entries in this kbewat refer to tbe pro- 
1 lielary interest of tbe co-sbarers. The remaining 
entiifcS refer to mortgugeo rights. One of them 
ineniions tbe predecessors of tbe defendants as 
ijiortgiigors and tbe plaintitfs' predecessors as 
mortgagees. Tbe mortgagees have signed and 
attested the accuracy of tbe entries at tbe foot 
of tbe document and the settlement officer has 
recorded tbe fact of veriBcation. Section 32 (c), 
Land Revenue Act, read with tbe explanation, 
requires that tbe record of rights shall also con¬ 
tain a register of mortgagees with possession. 
Section 54 lays down that all undisputed entries 
in the record of rights shall be attested by the 
parties interested .... and by force of S. 57 all 
entries in tbe record of rights prepared in ac. 
cordance with tbe provisions of chap, iv, which 
relates to Ibc revision of records at setllement, 
shall be p'lesumed to be true until tbe contrary 
is proved. There can be no doubt, therefore, that 
the entry of mortgage mu.st be accepted as cor¬ 
rect. Indeed it is conceded on behalf of tbe ap. 
pcllants that the accuracy of the entry is not 
disputed. ^\Tlat is contended, however, is that 
there is nothing to show that (bo attestation of 
the mortgagees is referable necessarily to the 
mortgage and not to their proprietary interest 
alone, There is no force in this contention. Tbe 
entries in tbe kbewat must be taken as a whole, 
'['here is no reason to think that these entries 
must refer to one portion and not to tbe other. 
Theie is also no good reason to think that en¬ 
tries about the mortgage were not brought home 
to the mortgagees and that their attestation was 
('tbertban a conscious acknowledgment of tbe 
liability, The signatures of tbe mortgagees w'ere 
xeiilkd by the Settlement Ofiicer, and it is obvi- 
t.u: that this could not have been done without 
tbe mortgagees being conscious of the fact that 
tb-; entry of the mortgage was being made in the 
kbewat within their knowledge. The criterion laid 
down in 1C43 O.W.N. 302^ that for an acknowledg¬ 


ment to operate as a valid acknowledgment, it 
must be a conscious acknowledgment of tha' 
existing liability is fully satisfied in the case. 

[4] In 10 l.C. 215^ a mortgagee was recorded 
as such in a kbewat and the entry was duly at¬ 
tested by him through the pen of an agent ia -i 
his presence and apparently with bis sanction. j 
It was held that the entry in tbe kbewat was a 
valid acknowledgment under 8.19, Limitation 
Act. The case of Chunni v. Eukum Singh} at 

p. 238 of tbe same volume does not help the ap¬ 
pellants. There the wajib-ul-arz which referr^ 
to a kbewat recording certain persons as mort. 
gagees and others as mortgagors was signed by 
one of the mortgagees only and it was, therefore^ 
rightly held that it could not be considered to- 
be an acknowledgment of the mortgage. 

[5] Learned counsel has referred to the deck 
sions in 1880 P, K. 32.* 1888 P. B. 63,‘ 1891P. B. 
lie’* and 1910 P. E. 39.^ It would be sufficient to 
remark in respect of these cases that they tooka- 
somewhat rigid view of the provisions of 8.19, 
Limitation Act, and I am unable to follow the 
view taken on those cases. On the other hand, a 
Bench of this Court in A.I.R. 1927 oudh 457* bee 
held that evidence of a statement mentioning, 
tbe mortgage in a pedigree of the co-sharers of a 
village which was the subject of mortgage sign^ 
by the mortgagees, and of an entry 

them in tbe village wajib-ul-arz, duly verineo 
before a Settlement Officer, the pedig^ » 
wajib-ul-arz both forming part of the Mttleinen 
record, satisfies all the essentials of a 
acknowledgment required by 8- W- 

[g 1 I accept tbe soundness of the view teken 
in tbe aforesaid case and bold that the en ® 
tbe kbewat of the second settlement were» 

conscious acknowledgment of the ° . 

liability. I see no reason to differ from the view 

taken by the Courts below. 

[7] Accordingly I dismiss the appee 


costs. 

v.B.B. 


Appeal dwWMSfid' 

A. I. R. (35) 1958 Oudh 258 [0. 

Haul J. , 

Bam Dat Eam-Appellaniv^LaltaPrasa 

d others—Respondents, o 9 -m 948 , 

lecond Appeal No. 7 of 1943 , Deoid o-To-lSi^. 
n or( 3 er of Civil Judge, Babraich» D/ -^oiiired 

evidence Act ( 1872 ), S. 68 — require 

law to be attested” — Bond do 

^station — S. 68 does i» requ*^ 

ding to contrary must f/‘d is Irrele- 

iSiaiion-Faci that it uJtatiooAct 

It - Stamp Act ( 1899 ), S. 2 ( 5 ) - Limiw 

) 8 ), S. 2 ( 3 ). a •- ft docameDt requh*^ 

['be question whether a bond is a d -ggning of- 

36 attested by law or not witbi 

)8, Evidence Act, is a question to oe 
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with reference to tlie Inw. The (net tbnt n document 
purports to bo ixtUstod Ims no bearing on the question. 
Accordingly it is for the party who contends tbut S. G8 
applied to the case fn refer to the law under which a 
bond is requited to be attested. [Para 4] 

A bond is not a document required by law to be 
attested. The deboitions of that term as contained iu 
S. 2 (5), Stamp Act and S. 2 (3), Limitation Act are not 
exhaustive and are meant only for the purposes of tbo=e 
Acts and cannot be takerr to apply generally to the 
term 'bond'. Moreover those detioitions do not make 
any reference to attestation. Hence S. 08, Evidence Act 
has DO application to a bond. [Dura 5] 

Annotation.—l'4G-Mnn) Evidence Act, S. 6s X 2. 

Cases referred :— 

1. |’25) 6 Lab. 276; 12 A. 1. E. 1925 Lab. Ho: 86 I.C. 
s44. Wadliawa .Mai v. Karim IJaksh. 

2. (’82) 8 Cal. 284, Gisborne it Co, v. Subal Bowri. 

li. B. Lal—iot Appellant, 

J. S. Trivedi jor S. C. Dns—for Respondents 1 A 2. 

Judgment. — This is a defeadaot’s second 
appeal in a suit brought to enforce a bond. 

[2] The material facts lie within a short 
compass. On 2.7-1933 a bond was executed by 
Baba Ram Dat Ram, appellant, in favour of 
Bachebu Lai who was defendant 2 in the trial 
Court. On 9-1.1942 Baebchu Lai purported to 
transfer the bond to Lalta Parsbad and Tri- 
bhuwan Dutta. On 12.7-1942 the persons above, 
named instituted a suit out of which the present 
appeal has arisen to recover Rs. GOO due in 
respect of eight instalments payable under the 
bond and Es. 148-S.O, interest. A number of pleas 
were taken in defence by the appellant Baba 
Ram Dut Ram but only one of these now sur¬ 
vives. In order to prove the bond, the plainiitfs 
examined Bachebu Lai. They did not call any 
of the two witnesses Bindra Prasbad and Ram 
Narain by whom the bond purports to be attest, 
cd. The evidence of Bachebu Lai in proof of 
the bond was accepted by the Munsif. It was 
contended before him that in view of the dtfini- 
tion of the term "bond” given in S. 2 (5), Stamp 
Act, and the provisions of S. 68. Evidence Act, 
it should be held that the bond was not proved 
as required by law. The learned Muiisif rei^ell. 
ed this contention and decreed the claim in 
part. Dissatisfied with this decision, Baba Ham 
Dat Ram preferred an appeal which was dis¬ 
posed of by the learned Civil Judge of Bahraicb. 
The learned Judge in the appollale Court pointed 
out that S. 68 was applicable only to docu. 
ments which were required by law to be attest¬ 
ed and that S. 2 (s), Stamp Act, nowhere 
laid down that a bond must be attested. Accord, 
ingly bo dismissed the appeal. Baba Ram Dat 
Ram who with a pertinacity worthy of a better 
cause bus come in second appeal. I have beard 
a learned argument addressed by the learned 
counsel for the appellant but am clear that the 
appeal is wholly without substance. I entertain 


serious doubt if this was a case in which tlio learned 
counsel who filed the appeal was justiOed in 
giving a certidcate that the grounds mentioned 
in tbo niemorandmn of the grounds of appeal 
were good grounds for a second appeal. 

[;}] Mr. Ram Bharo-sey Lai lefoi ced to 6 Lali. 
27G' and 8 Cal. 284." None of those cases to 
niy mind has any bearing on tlie point which 
was placed before me for consideration in this 
appeal. So far as I could follow the learned 
counsel the only point for consideration was 
whether S. GS, Kvidenco Act. was applicable to 
this case. In none of the cases lo which reference 
has been made this point came up for considoi a- 
tion. I would, therefore, refrain from saying 
anything further about those cases. 

[4l The next point urged was that the docu. 
ment in question purports to be attested by two 
witnesses hence unless tbu other side showed 
that it was not required by law to be attested it 
must be taken that it was required to be attest, 
ed. I frankly confess that I am unable to follow 
the line of reasoning which formed the basis of 
this contention. The question whether a bond is 
a document required to be attested by law or 
not is a question to be determined with reference 
to the law. The fact that a document purports 
to be attested has no bearing on that question. 
Accordingly it is for the party who contends 
that S. 68, Evidence Act, applied to the case to 
refer to the law under which a bond is required 
to be attested. 

[5] Reference was made by tlje learned 
counsel for the appellant to tie definition of that 
term as contained in the Stamp Act and the 
Limitation Act. As pointed out by the learned 
Judge in the Court below, none of these defini. 
tiousaroexhaustive. The definitions of these Acts 
are meant only for the purposes of those Acts 
and cannot be taken to apply generally lo the 
term 'bond', The definition in the Stamp Act 

opens with the words. "Bond includes.” 

The definition in cl. (8) of S. 2, Limitation Act, 
reads as follows: 

“‘Bond’ includes any instrumenl whereby a person 
oblige:; bimf;ell to pay money to another, on conditioa 
that tbo obligation shall be void if a specilied not la 
performed, or la not performed, as the case may be." 

It does not make any reference to attestation. L 
am clear that the appeal is wholly without sub.| 
stance. It isdisraissed with costs. 

[C] Tho order for stay of execution of decree 
dated 7-9-1944 is vacated. 

K.9. Ai'ijeal dismissed. 
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BriAGWAT Sahai V. Jagaxn'AXH (Ghandiramani J.) 


A. I. R- (35) 19^8 

Chandiramani j. 

Shaf/wat Si>hai—Decrce.fioIder~Api>cllant 
V. Jagamaih and another — Judgment^ 
dehtors—Bespondents. 

Execution ol Decree Appeal No, 94 of 1943, Decided on 
161-2-1947- a'-’ainrt order of District Judge, Locknow, 
!)/• ‘2G*8*194:{. 

M p Temporary Postponement of Execution of 
Decrees Act (10 [Xl of 1937), S. 3 - Decree for 
costs is decree for money - Act applies to such 

decree. 

The Act applies to all kinds of money decrees based 
on any Uabiliiy incurred before the passing of the Act. 
The words “anv decree for money on the basis of a 
liability" are of the widest import and do notiuggest a 
money decree on tbe baiis of a loan only. Hence a 
decree for costs passed before the Act came into force 
i 3 a dectre for money and tbo Act applies to such a 
decree. This being so, in computing tbe limitation for 
■ai npplicitiin to execute such a decree, the period 
dinim’ winch the decree could not be exeonlcd by 
rea':on of the Act, should be excluded: 27 A. I. R. 1940 
AlL32G(lM3.).i?‘.1.0H. (Para 3] 

CfJ6C nfiVYcd 

1. ('40) 27 A. I. R. 1910 All. 326 : I. L. R. (1940) All. 

.')17 : 1»9 I, C, Sid (I’. B.), Her Narain Lai v. 

Malluira I'rasad. 

Sri L'am and T. Stivaitava~lot Appellant. 

P. NL Attham — for Respondents 1 & 2. 

Judgment_Jagannath and Balbhaddar, 

Halwais, rcaponciects, Qled suit No. 55/87 of 1934 
tor partition against Jagannatb Prasad, Kayastb, 
father of Bbdgwat Sabai appellant, and some 
others. Tbe suit was dismissed. lu the decree 
there were two orders for costs. Tbe appellant’s 
father Jagannatb Prasad was given KS. 226 as 
costs against the plaintiQ’s while Rs. 2C8-C-0 were 
allowed as costa to tbe plaintiffs. Tbe plaintiffs 
went up in appeal and their appeal was dismis- 
sed on 22 5 1036. Rupees lOO were awarded ns 
costs to tbe appellant’s father. Tbe plaintiffs 
went up in second appeal to tbe Chief Court and 
that appeal was also dismissed summarily under 
0 . 41 , R. 11. Civil P. C. on 23 11.1936. On 
1-2.1-1939 the present respondents-plaintiffs in tbe 
partition suit transferred their decree for costs 
to one Jugal Kisbore, On 17 9*1942 tbe present 
appellant Bbngwat Sahai applied for execution 
of bis decree for Rs. 117.10 0 after allowing a set 
off amounting to Rs. 208 6-0 tbe costs awarded 
in tbe partition suit to tbe respondents. Certain 
objections were raised and the principal one was 
that tbe application for execution was time- 
barred having been made more than three years 
after the passing of tbe decree. It was held tbat 
limitation should be counted from the date of pass- 
ing of the Chief Court’s decree,tbat is 23-11-1936. 
It was also held tbat from 1.1.1938 to 81-12.1940 
the Temporary Postponement of Execution of 
Decrees Act 10 [x] of 1937 was in force and as 
the present respondents were agriculturists, the 


decree could not have been executed duriog tht 
period of three years and so in computing the 
period of limitation this period must be excluded 
and if tbat is done the decree is clearly within 
time. Tbe benefit of this period of three years 
was given to tbe appellant and the decree was 
held to be within time. Tbe respondents went up 
in appeal to tbe learned District Judge and he 
held that the Temporary Postponement of Eie. 
cution of Decrees Act, 10 [£) of 1937, did not 
apply to a decree for costs and accordingly held 
that the application for execution waa time- 
barred and dismissed the application for exe. 
cution. 


[ 2 ] Tbe only point now urged in appeal is 
that tlie Temporary Postponement of Execution 
of Decrees Act, 10 [x3 of 1937, does apply to a 
decree for costs which is a decree for money and 
therefore the application for execution was not 
time-barred. I have heard the learned counsel 
for the parties and am satisfied that the appeal 
must be allowed. 


[3] Sub-section (l) of S. 3, Temporary Post¬ 
ponement of Execution of Decrees Act, 10 (xl of 
1937, lays down that all proceedings in execution 
of any decree for money passed by a civil Court 
on the basis of a liability incurred before the 
passing of the Act, in which the judgmoDt-afiOwr 

or any one of the iudgmeDt-debtors is. siihe 

date of the passing of this Act, an 
shall be stayed during the 
remain in force, if such judgment-debtor flow 
not pay more than Rs. 250 as land revenu 
rent, or more than Rs. 30 as local rate or 
venue.free land or if, the ® 
rent and ten times the local rate ® J q. 
or any two of them does not exceed RS- ■ 
the terms of the sub-section the appeU^ 
entitled to succeed. It was urged for the J 
dents tbat the liability contenoplafed in 
tion is tbe liability on the basis of a „ 

contention has no force. No such wo ^ 

been used in tbe section. The Act app , jj-j-j 

hinds of money decrees words' 

incurred before passing of the Act 
"any decree for money on the basis o ; 

are of the widest import and do ^ 

money decree on the basis of a loan • 
section has been interpreted oy ® g.- 

tbe Allahabad High Court in A. I- ». i 
326.^ At p. 328, 

delivering tbe judgment of the Full 
“It was urged tbat S. 3 applied only to , 

money passed by a Civil “JJ Act 
liability incurred before the passing go^ 

a decree for costs was not a decw o Ib® 

liability. There is no force m 
decree for costs was passed oa®* 5? 

a liability. The plainilfi, 1^beia«. 

Court ^ith a false claim against the 
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claim was dismiEScd aud be bad incurred a liability to 
indemnify the defendant in respect of the costs of the 
defendant in the litigation. In passing the decree for 
costs the Court did not as was contended for the judg* 
meut'debtor, create the liability. The decree was pass¬ 
ed bconuso there was the liability to pay the successful 
defendant in the suit his costs. The decree for costs 
was passed before the Temporary Postponement of 
Execution of Decrees Act came into force. It was pass¬ 
ed upon a liability which bad been incurrod before tbc 
passiug of the Act." 

In the present case the decree was admittedly 
passed before the Temporary Postponement of 
Execution of Decrees Act, 10 fx] of 1937, came 
into force, The decree was, therefore, passed upon 
a liability which had been incurred before the 
passing of the Act. The view of the Court below 
was erroneous and tbe appeal must, therefore, be 
allowed. 

[4] In the result tbe appeal is allowed with 
costs of this Court and the lower appellate Court 
and the order of the lower appellate Court is set 
aside and the application for execution shall be 
deemed to be within time and shall be disposed 
of according to law. 

D. s. Appeal allowed. 


A. I. R. (35) 1948 Oudh 261 [c. Oi.] 
Ghdlam Hasan C. J. and Kadl J, 
Tahawar Khan and others — Appellants 

V. Radhey Lai and others — Respondents. 

first Appeals Nos. 65, 67, 69 and 70 of 1947, Decided 
on 29-7-1947, against decree of Special Judge, Istgrade, 
Dabraich, D/- 29-3-1947. 

(a) Oudh Chief Court Rules, Chap. XII, R. 2— 
Appeal under S. 45, U. P. Encumbered Estates 
Act against order of Special judge under S. 11 — 
Copy of judgment cannot be dispensed with—Civil 
P, C. (1908), 0.41, R. 1. 

Where an appeal is filed under S. 45, U. P. Kneum- 
bered K-tates Act against an order of Special Judge 
under S. 11 of that Act tbe case is coveted by R. 2 of 
Cbap. 12 of Oudh Chief Court Rules (rained under 
S, 223, Government of India Act. That rule is peremp¬ 
tory in its terms and leaves no discretion wbate\er 
with a Court to dispense with a copy of judgment. Tbe 
appellate Court cannot therefore dispense with the copy 
of the judgment. Order 41, R. I, Civil P. C. has no 
application to such a case as tbe order passed by Special 
Judgeunder S. 11, U. P. Encumbered Estates Act. strictly 
speaking, is not a decree but is only deemed to be a 
decree. (Para 2) 

(b) Limitation Act (1908), S. 5—Sufficient cause. 
Where in an appeal under S. 45, U. P. Encumbered 
Estates Act tbe appellant being under a inisappreben- 
sion in good faith files one single copy of the judgment 
in two appeals, the delay may be condoned and the 
appellant may be granted time to file tbc other copy as 
there is Eufficient cause fur condoning tbe delay. 

[Para 3J 

N. Banerji —for Applicants. 

Judgment.—Four first civil appeals are 61ed 
under S. 46, Encumbered Estates Act by tivo sets 
of parties. Two appeals are filed by Mohammad 
Zahir Uddin Khan and two by Tahawar Khan 
and others. Application no. 2C of 1936 was filed 
by Tahawar Khan and others while applica- 
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tion NO. 82 of 193C was filed by lUnjit Kban 
under S. 4, lincumbeied i-lstates Act. Zahir 
Uddin Khan’s paternal grandfatlier Kanjit Khan 
bad two bi'otbers Najib Khan and Naurang 
Khan, llaujit Khan set up e.xclusive right in tho 
property which was the subject-matter of bis 
application while bis opponents, namely tho re¬ 
presentatives of his two brothers, set u)) joint 
rights in the same property. There was also a 
question whether tbe gift of seven villages made 
by Ranjit Khan to one Gbulam Mobinddin Khan 
was fictitious and fraudulent. Objections under 
S. 11 were filed by both parties and related to 
tbe property in suit as also to tho properly 
covered by the deed of gift, Application no. 32 
was made the loading case aud all evidence was 
produced in that case but it was agreed between 
the parties that tbe same evidence would bo 
read in application no. 26 in which, therefore, no 
evidence was produced. Tbe Special Judge 
decided these claims by one common judgment. 
This covers 3G typed pages. The judgment was 
given on 29th ilarch 1947, Mohammad Zahir 
Tddin Khan, as wo have already said, filed two 
appeals, ono against the decree in application 
No. 32 in which he filed both tbe copy of tbe 
judgment and the decree and one against thu 
decree in application no. 2(5, in which he con. 
tented himself with filing a copy of the decree 
only. Tahawar Khan and others followed tbe 
same line of action. 

[2l Tbe question arising before us is whether 
the copy of the judgment should be dispensed 
within two appeals as, if this is not permissible by 
law, then tbe parties may be allowed to file a copy 
of the judgment within a time to be fixed by this 
Court. Both the parties Lave filed au application 
under S. 5, Limitation Act as two of the appeals 
will admittedly be beyond time if it is held that 
the filing of the copy of the judgment w'as indis¬ 
pensable. Order il, R. l,"Civil P. C., upon which 
great reliance is placed for the appellants has no 
application. That rule does empower tbe appel- 
late Court to dispense with the copy of the 
judgment but it applies only to appeals from 
original decrees. Strictly speaking, tbe order 
passed by tbe Special Judge under 8.11 is not a 
decree but by force of sub s. (4) of that section 
it i3 to be deemed to be a decree of a civil Court; 
of competent jurisdiction. Under S. 122, Civil' 
B. C. this Court has tbe power to make rules 
from time to time regulating its procedure and 
the procedure of civil Courts subject to its superin- 
tomdence, and may by such rules annul, alter, or 
add to all or any of the rules in Scb. 1 . There 
can be no doubt that this Court has the power 
therefore to alter R. 1 of 0. 41. We may also 
refer to 8. 223, Government of India Act which 
confers uixm High Courts wide powers including 
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the* i'ower to maliS rules of Ccuit. T uder this 
luk-iHiikiug j ower this Court has framed E. 2 
which appears in chap. 12 of the Rules of the 
Chief Court of Oudi). It runs thus : 

“No iuemorari(iu:n of appeal from appelhite decree or 
from ii’i order ;hall be presented uulesi it be accompa* 
tiled by a copy of tbe decree or order appealed ai^ainst 
jiiid a copy oMlte ju'-l^ment upon wliicb such decree or 
order is founded.” 

■\Vbilc E. 1 of u. 41, Civil P. C., refers to appeals 
from original decrees, this rule clearly refers to 
an appeal from an appellate decree or from an 
fjtder ubich may be either original or appellate. 
Tbe appellate decrees and orders ate cot covered 
by E, 1 of 0. 41. The case, therefore, is covered 
by If. 2 quoted above as these appeals are against 
an order of the Special Judge t\-bich is appeal- 
able under s. -i:, J-lncurabered Kstates Act. It is 
no doubt to be regarded as a decree of a civil 
Court of competent jurisdiction which means 
only this that tbe order is binding upon tbe 
parties and cannot be interfered with by a 
regular civil Court upon the supposition that it 
is an order of a summary character which is 
less tO'ective than a decree made between the 
parties, Rule 2, in our opinion, is peremptory in 
its terms and leaves no discretion whatever with 
'a Court to dispense with a copy of judgment. 
,Tbe language of this rule stands in striking 
contrast to tbe language of E. l of 0. 41, which 
emi>owers the Court to dispense with the copy of 
judgment. We are unable, therefore, to dispense 
with tbe copy of the judgment. 

[y] We have considered the applications under 
S. 5 and have beard counsel in support of them. 
^Ve aie satisfied that having regard to the parti, 
ciilac circumstances of this case they have made 
out a sulficient cause for condoning tbe delay. 
iThe appeals of both parties in tbe leading case 
are within time and it is conceivable that parties 
may have been under a misapprehension in good 
faith that one single copy of the judgment in the 
two appeals will be siuhcient. We think, there¬ 
fore, that time should be given to tbe appellants 
to tile the copies of the judgment. We allow 
them one month’s time to do so. The appeals 
will be put up for orders when the copies have 
been filed. 

D.s. Order accordingly. 


A. I. R. (35) 1948 Oudh 262 [C. N. 95.] 
Misra and Kidwai JJ, 

Chhatanki and others — Appellants v. B. 
Avadh Narain Sahib and another — 
Bespondents. 

0. C. A. A. No. 4 of 1946, Decided on •22.12-1947, 
afiaidst judgmeut of Kaul J., Reported in 33 A. I. R. 
1946 Oudb 242. 

(a) Oudh Civil Rules, Chap. 6. R. 277, sub-r. (41) 
—Objection by insolvent to sale of his house by 
Receiver on ground that it was used for agricul¬ 


tural purposes and could not be sold — Objection 
dismissed—Formal order must be prepared. 

Where upon tbe Beceivei’s seeking permission of the 
Court to sell a bouse belonging to the insoWent, the 
insolvent hies an objection claiming that he wag to 
agriculturist and that the bouse was used for the pon 
poses of agriculture and coaid not be sold, it UneMs- 
sarv for tbe Court dismissing tbe objection to prepare 
a formal order as such au order is specified in Seb, 1, 
Provincial Insolvency Act, and is appealable to the 
Chief Court under S. 75 (2) of that Act. [Para 6] 

(b) Provincial Insolvency Act (1920), S. 75(2)— 
Oudh Civil Rules, Chap. 12, R. 2—R. 2 is peremp¬ 
tory—Order dismissing objection of insolvent to 
sale ol his house—Appeal—Memo must be accom¬ 
panied by copy of order. 

Rule 2, Chap. 12, Oudh Civil Rules, having been 
framed under tbe powers conferred upon the Court by 
SS. 122, Civil P. C., must govern the procednre in pre* 
senting appeals. This rule is peremptory in its Uras 
and leaves no discretion to the Ojurt. An appealagainst 
au order dismissing an objection of the insolvent to 
tbe sale of his bouse on tbe ground of bis being an 
agriculturist must therefore be accompanied by a copy 
of the formal order dismissing tbe objection and where 
no such copy is filed with tbe meinoraodnm within the 
time allowed by law tbe appeal is not properly consti* 
tilted : 35 A.I.R. 1948 Oudb 261, Rel on. [Para?] 

(c) Oudh Courts Act (4 [IV] of 1925), S. 12 (2)— 

Point not raised before single „ 

properly raised in appeal under S. 12 (2): 

1947 Oudb 71, i?cf. on. 

Cases referred : — 

1. (’46) 1946 0. W. N. 331: 34 A. I. B. 1947 Oudb 71. 

22 Luck. 19 : 2261. C. 561, Beni Madho v. Harjnat 

2 ! 1947 0. W. N. 525 : 35 A.I.R. 19*8 Oudb 

261, Tahawar Khan v. Radbey Lai. 

Kalbe AftiSfa/a—for Appellants. 

Hasan—for Respondents. 

Judgment.-Tbe appellants were declar^ 
insolvents on 28-4-1941, at the instano® o 
ditor and a Receiver wag 
charge of their property. Thereafter the^je 
sought the permission of the Court to 
house belonging to the insolvents. The in 
filed an objection claiming that they we ^ 
culturists and that the bouse was use 
purposes of agriculture and oould not ■ 

The District Judge, after recording the ev 
dismissed the objections on 27-3-1942. 
order was prepared and it was Bigne 
District Judge on 1-4-1942. The ‘“^olvonte b ^ 
an apiwal against the order ^ 
copy of the 

the memorandum of appeal, tne 
the appellants stating that no forma 

been prepared. .. H 

[2] On receipt of the record m m 
was discovered that a formal or ^ 
prepared. A notice was accordingly J* 

27-6 1942, to the appellants to me a wpy ^ 
formal order, but they failed to 
report was laid before the Hon 

Judge, who, on 25 - 7 - 1942 , aUowed on» 

time for filing a copy of the forma 
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to any objection that the rrspondents might 
take as to limitation, since the period allowed 
for filing an appeal had expired on 11-7.1942. A 
oopy of the formal order was filed on 18-1942. 

(3) Tbs appeal was then fixed for hearing be. 
fore onr learned brother, Kaul J., and a prelimi¬ 
nary objection was taken that, by reason of the 
failure of the appellants to file a copy of the 
formal order along with the memorandum of 
appeal within the time allowed hy law, the 
appeal was not properly presented and should 
be dismissed, Our learned brother agreed with 
this contention and dismissed the appeal but, at 
the oral request o) the appellants’ learned 
counsel, be made a declaration that the case 
was a fit one for appeal under S. 12 (2), Avadh 
•Courts Act. 

[ 4 l The argument of the appellants’ learned 
counsel before us has been two-fold. He has 
contended : (l) That the order being one which 
was passed under the provisions of the Provin. 
cial Insolvency Act, no formal order was re. 
quired to be prepared; and (2) that, even if a 
formal order was required to be prepared, it 
was not necessary to file it since this was not 
an appeal under the Code of Civil Procedure but 
was one under S. 75 (2), Provincial Insolvency 
Act. and that consequently the provisions of 
0.41, R. 1 and 0. 43, R. 2 , Civil P. C.. did not 
apply to it. 

[ 5 ] With regard to the first point, we are in 
entice agreement with our learned brother that 
this was a case iu which a formal order was re¬ 
quired to be prepared. Apart from R. 3, added 
by this Court to o. 43. there is an express rule 
made by this Court in exercise of the powers 
conferred upon it by S. 79, Provincial Insol¬ 
vency Act, directing, 

“A Court shall draw up a formal order enibodjing its 
adjudication and tbo memorandum of costs incurred 
by tbe parties in- 

fa) dfcisions and orders sprcificd in Schedule I of 
tbe Act, from which an appeal lies to the Chief Court 
under S. 75 (2), and, 

(b) any other decision or order ag.iinst which a party 
or Receiver signifies in writing to tbe Court his inten¬ 
tion to appeal” : tide Avadh Civil Rules, Chap. 6, 
B, 277, sub r. 41. 

[6] The provisions of this rule do not seem 
to have been brought to the notice of out 
learned brother. They are clear and unambigu¬ 
ous and leave no room for doubt that a formal 
order ehould have been prepared in this case 
which, it is agreed, is specified in Scb. I and is 
appealable to this Court under S. 75 (2), Provin¬ 
cial Insolvency Act. 

[ 7 ] The second point is one which was not 
urged before our learned brother and conse- 
quently, in view of the rule, laid down in 
Icumerous decisions of this Court which are col- 
llficted together in 194C o. xv. N. 331^ at p. 336, it 


cannot properly be alvanccd in an appeal under 
s. 12 ( 2 ), Avadh Courts Act. Moreover, after 
hearing the advocates for the parties on this 
lK 3 int also we have come to the conclusion that 
it has no substance. Kven accepting the appel- 
lantc’ contention that 0.41, R, 1 and 0.43, R, 2, 
Civil P. C., do not apply to this case, R. 2 of 
Chap. 12 of the Rules framed by this Court does 
apply and that provides that: 

“no luemotAnciiim of appral from nn tippellnte fieorc'? 
or frooft order «hall be prf?cntc'd it is (\cconi- 

ptinied by a copy of the decree or order app^ak t 
n'.;Ainsl find a copy of the judpnieiU. upon which it 
biunded ..." 

This rule having been framed under tbe 
powers conferred upon the Court by S. 122, 
Civil P, C., must govern tbe procedure iu pre- 
senling appeals. It has been held in a recent 
decision by a Division Bench of this Court that 
this rule is peremptory iu its terms and leaves 
no discretion to the Court: vfdc 1947 o. W. N. 
525 .- No doubt that case involved a considera- 
tion of tbe effect of tbo failure of tbe appellants 
to file a copy of judgment, but there is no dif¬ 
ference between copies of formal orders or de- 
crees and judgments under this rule and it is 
cijiially peremptory in the matter of filing 
copies of the formal order. Thus the decision of 
our learned brother bolding that the appeal was 
not properly constituted is not open to challenge. 

[8] Tbe result is that this appeal fails and 

is dismissed with costs. 

8.C. Appeal dismissed 


A. I. R. (35) 1948 Oudh 263 [C.N.OC.] 

Kaul J. 

Kandhaitja Lai and another^ Applicants 
V. Lai Bahadur and another — Opposite 
Party. 

Civil Revn. Appln. No. 1.51 of 1913, Decided on ;3-2- 
1948, from order ol Addl. Civil .fudge, Gondu, > 
1913, 

(a) U. P. Agriculturists’ Relief Act {27 fXXVlI] 

of 1934), S. 30 (4) — U. P. Debt Redemption Act 
(13 fXmj of 1940), S. 9 (4) —-Refund' implies 
returning or paying back of a sum to mortgagor — 
What is prohibited by these Acts 5s ‘refund’ and 
not something which may be 'tantamount to a 
‘refund’. [Para 4J 

(b) U. P. Agriculturists’ Relief Act {27 fXXVlI) 
of 1934). S. 30(4) —U.P. Debt Redemption Act 
(13 [XIII) of 1940), S. 9 (4)—Applicability —Usu¬ 
fructuary mortgage—Subsequent mortgage oi same 
property in favour of same mortgagee with stipula¬ 
tion that two debts would be paid simultaneously 
—Rights of parties are governed by general law 
First mortgage paid out ol usufruct — Surplus 
profits remaining in hands oi mortgagee can be 
appropriated in liquidation of subsequent mortgage 
— Sections do not apply — T. P. Act (1882), 
S. 76 (h). 

I In their application to feciired loans, S, 30 (4) of Act 
(27 [XXVIII ofl934)andS.9l4)ofAol(13[XlI!)of 1940) 
would apply only to acasewbere there is a single moct- 
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gflj^e on the pi'opcrtj ol which the wort^'agce has been 
pin in pojsei-ion. If. however, the mortgagor has after 
crcathic a mortgage with po?=c^=ion created another 
mortgage or charge over the s.tnic property in favour of 
the prior nvirtgagce and there is a etipulatioa that the 
two debts would be paid simuitancoosly or that the 
first mortgage shall not be redeemed unless the amount 
due under the tuhse<jiient mortgage or charge is also 
paid, r-ub-?-'. 4 of H?. 30 and 9 of the two Acts shall Jiot 
apply. Therightsof themortgagorandmorigagecinsuch 
case-: shall be determined according to their contract in 
the ligljt of the ordinary law and principles of justice. 
feQuity aud good conscience. [Para 4] 

Under the general law the mortgagor is eniilled at 
the time of redemption to call upon the mortgagee in 
p.'.-scssion to account for the profits realised by him 
from the security daring the period of his possession. 
The morigagee has to account for any money tbat has 
c:me to his hand.'. Neither of these Acts has in any 
way affected the right of the mortgagor to call upon 
the mortgagee to account for the money received by 
him. Wiintia prohibited is a claim by the debtor to a 
refund of any part of the interest already paid by him. 
Thus, if at tiie time of taking accounts it appears tbat 
of the two debts payable by the mortgagor the first (for 
latislactioii of which the mortgagee was put in posse.s- 
sion of the mortgaged property) has been liquidated 
and there is a surplus in the bands of the mortgagee, it 
is not only just and equitable that this surplus should 
be applied to the liquidation of the second debt but this 
is ftlio what the law prescribes. Theie is nothing in the 
provisions of these two Acts to prohibit such a course. 

[Para 5] 

Case referred:-^ 

1, I’Oo) 27 All, Sol itiadaii v. Daldco Prasad. 

D«/.7ir Kalh Srivastava—foi Applicants. 

//. 7), Srii'usffli'fl-for Opposite-party No. 1. 

Order. — Tbis is au application for revision 
of au appellate order passed by the Additional 
Civil Judge, Goeda, on 31-7.1943 in proceedings 
lor redemption of a mortgage under s. 12 , U. P. 
Agriculturists' Relief Act. 

[ 2 ] The material factA are as follows: On 
11 - 10 - 1001 , Piam Pargat and three others mort- 
gaged some property in village Birsinghpore, 
district Gonda to Ram Das for a consideration 
of ns. GOO. Under tbis mortgage, the mortgagee 
was put in possession of the mortgaged property 
and authorised to appropriate the profits in lieu 
of interest. The mortgage was given for a period 
of 10 years from 1310 to l3i9P. The mortgagors 
bad no right to redeem within this period. He 
could, however, pay the principal sum at any 
time between 1310 and 1327F and redeem the 
property. If he failed to pay the debt by 1327P 
the deed of mortgage was to be treated as a 
deed of sale and the mortgagee the owner of the 
mortgaged property. The mortgagee’s interest 
is now represented by the present applicants 
Kandhaiyya Lai and Hazari Lai while the 
mortgagor’s interest has devolved upon the 
opposite party Lai Bahadur and others. On 
16-9-1905 Ram Pargat and bis co-mortgagors 
created another mortgage over the same pro. 
petty in favour of the same.'mortgagee for a con. 
sideiation of Bs. IHO. Interest on this debt was 


agreed to be paid at one per cent, pet annum 
compoundable with yearly rests. It was further 
stipulated by this deed :that the mortgagors 
would not be entitled to redeem the second 
mortgage without payment of the amount due 
under the previous mortgage. Possession of the 
mortgaged property has throughout continued 
with the mortgagee and his representatives.iii. 
interest. 

[3l On I 2 tb December 1941 an application 
under S. 12 , Agriculturists’ Relief Act, was made 
for redemption of the mortgage. Among other 
pleas it was urged in defence on behalf of the 
mortgagee’s ropreBentatives.tbat in view of the 
provisions of.S. 9 (4), Debt Redemption Act, any 
excess profits realised by the mortgagee from the 
mortgaged property over which be was put in 
possession under the first deed of mortgage 
should not be applied towards the satisfaction of 
the second mortgage. This contention was 
repelled by the trial Court. The Munaif of 
Tarabganj before whom the matter came up for 
consideration for the purposes of taking accounts 
between the mortgagor and the mortgagee 
applied the usufruct of the mortgaged property 
first to the satisfaction of the debt of 1901. After 


it was satisfied in its entirety, the proceeds from 
the mortgaged property were to be applied 
towards the reduction of the second debt of 1905. 
He found that a sum of Es. 923 11*9 was still due 
to the mortgagee and ordered payment of this 
amount, by the mortgagors. Both the patuee 
were dissatisfied with tbis decree. The mot. 
gagee preferred an appeal and cross-objections 
were filed by the mortgagors. Besides 
tentions the argument which was urged before 
the trial Court with regard to the use of 
profits of the mortgaged property for the sabs at 
tion of the second debt were repeated . 
lower appellate Court. There also the m ' 
gagee’s contention was repelled. Oo J J 
accounts, however, the learned Additionaf 
Judge of Gonda, who heard the appeal an 
cross-objections, came to the conclusmn 
instead of Es. 923-11-9 as found by the ^ 
sum of B3.896-5-0 only was due to the m 

gagors. He modified the decree of the tns 

accordingly. Dissatisfied with this decisio 
mortgagee has come up in revision. , 

[4] It was contended by the learned co^ 
for the applicants tbat the application 
profits of the mortgaged property foe the 
tion or discharge of the debt due on the 
mortgage was tantamount to a i ^3 

sums already paid by the mortgagor ^ 
prohibited both under S. 80 (4), Agri 
Relief Act, and S. 9 (4), Debt Jy^ad 

There is a short answer to this argumeni. ^ 
implies returning or paying back of a 
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the mortgagor. This is what is prohibited by the 
provisioDS of law to which refeconco has just 
been made. NVhat is prohibited is “refund" and 
not something which to use the language of the 
learned counsel for the applicants may bo 
"tantamount to a refund." Apart from this con¬ 
sideration a little reflection and analysis of the 
legal position subsisting between the mortgagor 
and the mortgagee will bring to the surface the 
fallacy underlying the argument of the learned 
counsel for the applicants. The full significance 
of S. 30 ( 4 ), Agriculturists’ Relief Act, and S. 9 (4), 
U. P. Debt Redemption Act, will be understood 
if wo recall to mind the provisions of S, 76 (b), 
T. P. Act. Section 76 (b) reads as follows : 

"Wben, during Ibe conlinunnce ol Ibe moclgagc, tbo 
niorlgagee lakes poseession oi tbo mortgaged property 
his receipts from tire mortgnged proi>erty or where such 
property Is pcisotally occupied by him, a fair occupa- 
lion rent in respect thereof, shall, after dcductiog the 
espcDSCs mentioced in cIs. (c) and (d), and interest 
thereon, be debited against him in reduction of the 
amount (if anj) from time to time due to him on 
account of interest on the mortgage money and so far 
RE such -receipts exceed any interest due, in reduction 
or discharge of the mortgage money; the SMrplwj, i/ 
any shall be paid to the mo/’fjnjor." 

This is the general law governing the rights of 
the mortgagor and his mortgagee in possession. 
Obviously the legislature had this provision in 
mind wben it enacted S. 30 (4), Agriculturists' 
Relief Act, and S. 9 ( 4 ), Debt Redemption Act. 
Section 3u ( 1 ), Agriculturists’ Relief Act. prescribes 
the rate of iuterest for undecreed loans taken 
before that Act came into force for the period 
after ist January 1930. Sub section ( 2 ) of that sec¬ 
tion provides (or amondment of decrees passed 
on the basis of loans advanced to agriculturists 
in accordance with the provisions of sub-s. (1) 
in resi)cct of the amount decreed on account of 
interest. Sub-section (3) is not relevant for our 
present purpose. Sub-section (4) reads as follows: 

■‘Auy Rmount alirndy received by the creditor on 
account of iotcrest in excess of that due under this 
section shall be ccedilcd towards the principal; but 
n Jibing in this section shall be deemed to eoliltc a 
debtor to claim refund 01 auy pert of the interest 
already paid by him." 

Section 9, Debt Redemption Act. tuns as 
follows: 

"ff. (1) In a suit to which this Act applies or in 
amending a decree under the provisions of S. a the Court 
shall notwithstanding anything to the contrary in any 
law, decree or contract or in any agreement purporting 
to close past transactions, determine the principal and 
take into account all sums paid by or on behalf of tbo 
debtor and in the case of mortgage with ijossession, the 
net profits realised by the mortgagee or which with the 
exercise of ordinary diligence might have been realised 
by him and shall determine the amount if any due by 
the debtor in accordance with the provisions of the 

following Eub'SectioDS: 

» • • • • 

(4) Nothing in this section shall entitle the debtor 
to a rejund of any ium already pcid by him." 


Ifc will bo scon that these two oimctiiionts 
materially inlerfero with contracts as regards 
interest that can be charged by creditor in 
respect of loans to agriculturists. The [uovisions 
of these two enactments apply not only to future 
but also to existing contracts. On account of Ibis 
interference by the legislature with the contracts 
of parties there would occur eases in which the 
mortgagee in possession might, acting on his 
original contract, appropriate to himself in lieu of 
interest on bis debt, the income of tbe mortgag¬ 
ed property wbicb under tbe law would exceed 
what be may legitimately cliargo on that account 
in view of tbese two Acts. In sucb cases tbe 
Legislature says that if tbe net prolits of the pro¬ 
perty exceed the amount of interest payable in 
any year at tbe prescribed rate, the excess shall 
be applied to a reduction of the principal. Thus 
in a case where the mortgagee who was entitled 
to appropriate tlie profits in lieu of iuterest has 
been in possession, say for five years, and the 
entiro debt has on account of reduction in tbo 
rate of interest been liquidated in four years, be 
would have left in bis bands a surplus. Under 
tbe two sub-sections to which reference has been 
made tie mortgagor cannot claim a refund of the 
surplus, What is said here applied ouly to cases 
where under the contract between the parties tbe 
mortgagee is entitled to take tbe entire annual 
profits in lieu of interest. Other considerations 
would apply to cases where interest is to be paid 
atastipulated rate. Butobviouslyintbeirapplica- 
tion to secured loans, s. 30 ( 4 ) of Act 27 [Xivll) of 
1934 and S. 9 ( 4 ) of Act 13 [xml of 1940 would apply 
only to a case where there is a single mortgage 
on the property of which the mortgagee has been 
put in possession. If. however, tbo mortgagor 
Las after creating a mortgage with possession 
created another mortgage or charge over the 
same property in favour of tho prior mortgagee 
and there is a stipulation that tlie two debts 
•would be paid simultaneously or that tbe first 
mortgage shall not be redeemed uuless tbe 
amount due under the subsequent mortgage or 
charge is also paid, sub-ss, (4) of ss. 30 and 9 ofi 
tbe two Acts shall not apply. The sections in' 
question were I am clear not framed to cover 
such cases. This is clear from the language in 
which tbe two sections are cast, The rights of 
the mortgagor and mortgagee in such cases shall 
be determined according to their contract in the 
light of tbe ordinary law and principles of justice, 
equity and good conscience. 

[ 5 ) We may now consider what will be tbe 
position where the mortgagor creates a simple 
mortgage or charge on property which is already 
the subject of a possessory mortgage and stipu- 
lates that tbe first mortgage shall not be redeem- 
ed unless the second debt is also discharged. In 
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such a casp sornetbinc is added to tbe original 
c-ntiact \vbicb subsisted between tbe mortgagor 
HO'i tbe mortgagee. I nder tbe brst contract tbe 
mortgagor was entitled to get l.'aclc bis property 
imniPdiately after the original debt was dis¬ 
charge:. Tlie resnlt of tbe second contract i.s 
that even after the first debt is discharged the 
mortgagee has a right to continue in possession 
ot the 1 roi)erly till the second debt secured on a 
sim]'le mortgage or if it constitute? a charge, 
as the case may be, is paid off. Tbe question 
aii.M? what is to ba]>pcn to tbe income of the 
mortgaged property which is in possession of the 
mortgagee after tbe first debt is discharged out 
of the income of tbe security. Is there anything 
in s. 30. .\griculturist 3 ’ Relief .\ct or S. 9, Debt 
Redemption Act which would entitle the niort- 
gagee to appropriate the income of the security 
to him-' If even after the first debt is liquidated ? 
Apart from tbe consideration that such a provi- 
?ion 01 law would be highly anomalous, there is 
nothing in the language of either of these two 
Act? to warrant such a conclusion. Under the 
'general law the mortgagor is entitled at tbe time 
iof redemption to call upon the mortgagee in pos- 
isession to account for the profits realised by him 
from tbe security during the period of bis pos¬ 
session. Tiio mortgagee has to account for any 
monfv that has come to hi? hands. Neither of 
these .\ct3 Las in any way affected tbe right of 
tbe mortgagor to call upon tbe mortgagee to 
;aecouni for the money received by him. What 
is prohibited is a claim by tbe debtor to a refund 
of any I'art of tbe interest already paid by him. 
iTlius, if at the time of taking accounts it appears 
that of the two debts payable by tbe mortgagor 
'the first u’or satisfaction of which the mortgagee 
was put in pxissession of the mortgaged property) 
ibas been liquidated and there is a surplus in tbe 
Uands of tbe mortgagee, it is not only just and 
equitable that this surplus should be applied to 
the liquidation of the second debt but this also* 
what the kw proscribes. In the class of cases 
we are considering the two debts are not wholly 
unconnected with each other. Tbe connection 
between the two is created by the stipulation that 
the first mortgage would not be redeemed 
unless the second debt was also paid. To take 
any other view would lead to curious results. The 
mortgagee would be allowed to continue in pos- 
session of tbe property and appropriate the pro- 
tits thereof in lieu of interest upon the debt whfeb 
1ms already been discharged. Obviously this 
cannot be tbe law. Under S. 9, Debt Redemp¬ 
tion Act, notwithstanding anything to the con¬ 
trary in any law. decree or contract or in any 
agreement purporting to close past transactions 
the Court has to determine tbe principal and in 
oase of mortgage with possession the net profits 


realised by the mortgagee. After determining 
these sums, tbe Court shall find out the amount, 
if any, due by tbe debtor in accordance witii 
subss. ( 2 ), (3) and ( 4 ). There is nothing in the 
language of this section which would justify in 
inference that if there were two debts outatand- 
ing in favour of tbe same mortgagee which an 
both charged on tbe same property, tbe amount 
due shall be determined only in respect of tbe 
first debt and the existence of the second debt 
will be ignored. Under s. 13, U. P. General 
Clauses Act 1904, in all United Provinces Acta 
unless there is anything repugnant intheeubject 
or context, words in the singular shall include 
the plural, and vice versa.^ Thus what 8.9 pro- 
vides for “for case of mortgage with possession" 
must apply if there are two mortgages created 
by tbe mortgagor on tbe security of the smm 
property in favour of the same mortgagee to both 


)f them. . 

[Cl The fallacy underlying the applicants 
iounsel’s argument consists in an unwarranted 
issnmption that in laying down the rule 
claims for refund the law implies that the pro¬ 
fits received by the mortgagee under the tenna 
:)f bis mortgage become his property even 1 
mother mortgage or charge on the saM 
security in favour of tbe same mortgagee 
outstanding. The general law relating to 
gages is well established that even where 
mortgage deed is silent as to 
there is no agreement to tbe contrary, the 
gagee who takes possession takes also theo ^ 
tioD upon him to account for 
profits during the time he is m 
27 ALL. 351^ at p. 355. Before there can 
surplus in tbe hands of the ^ 

charges subsisting on the security ip 
same mortgagee must be satisfied J.° “ 05 , 

view was taken by the learned ^ 

Court in S. 115 application NO. 168 l« ^ 

am clear that tbe applicant’s conten i 
well founded. The application fails anti 

dismissed with costs. 

Bevision dtsmtsseo- 

R. (35) 1948 Oudh 266 [C. N. 37] 

KIDWAI J. 

Shushila Ganju-Appellant v. 

;r Krishna - Respondent. 

\ppeal No. 27 of 1947. o“ ^ 947 . 

:ecree of List. Judge, Lnckno , 

lardians and Wards Act (1 U 

Hon under _ Sole criterion for ^ ^ 

welfare _ Son born secopj 

re living apart-Husband 
Welfare of son held required that 

red to remain with hismo“ * ^ cril^ 


K.S. 
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It is only If Court is of opinion tlwl it will be for 
tbo welfare of the ward to return to the custody of his 
^juacdian that it can pass an order for such return. 
The rishts of the guardian should rot weigh at all 
though it Tuny be presumed that, if the law gives the 
guardianship to a particular person it is in the interests 
of the minor that that person should have custody of 
bis persou. But other circumstances cannot bo ignored. 

[Bara .')] 

The husband and wife were married in 1041. In 
July 1942 when she was enceinte the wife left her 
husband's bouse and never returned. In November 
1942 the wife gave birth to a son at her father's house. 
The boy never went to his father's house. In spite of a 
decree for restitution of conjugal rights and various 
requests the wife did not return to her husband wlio 
married a second wife in 1946. In 194" the father ap¬ 
plied under S. '25 for custody of the boy who was then 
in the custody of bis mother: 

TleU that (1) in the circumstances of the case it was 
foe the welfare of the minor that be should be allowed 
to remain with bis mother: Case /air diicusscd. 

[Para 14] 

(’2) the father was nevertbekas entitled to have ac¬ 
cess to his child the method of regulating such access 
being arranged by the parties or by the Court. 

[Para 16] 

(b) Guardians and Wards Act (1890), S, 25 — 
Order under, allowing minor to remain with his 
mother instead of with his father is of temporary 
character. 

An order under S. 23 allowing the minor to remain 
with his mother inelead of with his father is of a tern* 
porary cbaiactcr and if at any time it should aiii)€ar 
that ibc motluT ie not giving that care and altentinn 
to the child which is expected of her and is not giving 
the child a proper education it will always be open to 
the father to move tbe Court for a proper order. 

[Para 15] 

(c) Civil P. C. (1908), 0. 41. R. 1 — Application 

under S. 25, Guardians and Wards Act — Point 
that District Judge had no jurisdiction to entertain 
application depending on facts— Point cannot be 
raised for first lime in appeal. (Para 17] 

Annotation ('44 Cc‘m.), C. P. C., 0. 41, R. 1, 
K. 12, Pt. 1, 

(d) Guardians and Wards Act (1890), S. 25 — 
Applicability — Minor son never in custody oi his 
lather, the guardian de jure — Father still can 
apply under S. 25. 

Even in cases where the minor son has never been 
in tbc custody of his (atber, tbe guardian de jure, the 
minor is in the constructive possession of his guardian 
de jure sincebe is in tbe cust^y of the other person 
with tbe express or implied cousent of the guardian 
nnd consequently S. 25 applies and tbe guardian can 
make an application under S. 25: 5 A. I. K. 1918 Oudh 
376; 12 A. 1. R. 1923 Oudh 257 and 22 A. I, R. 1935 
Oudh 492 (E. B.). Hel. on. [Para 8] 

Cases referred: — 

1. (’41) 28 A. I. R. 1941 Bom. 103 : I. L. R. (1941) 
Dorn. 455 : 194 I. C, 48, Saraswatibai Shtipad v. Sri. 
pad Vasanji. 

2. CIO) 13 0. C. 140 : G I. C. 1001, Mahomed Anjum 
V. A/.am Qadar. 

3. ('07) 4 A. L. J. 22: 29 AU. 210, Bindo v. Sham Bal. 

4. (’ 12 ) 22 M. Ii. J. 68 : 13 I. C. 16, Mulhtxveerappa 
Cbetti V. Poonuswamy Cbctti. 

5. (’22) 9 A. I. R. 1922 Bom. 405 : 68 I. C. 518, Tara- 
bai v. Mobanlal Lallubbai, 

6. ('39) 26 A. I. R. 1939 Lab. 359, Mt. Besant Kuar v. 
Gian Singh. 


7. ('!«) 21 0. C. 194 : 5 A, I. R. 1018 Oudh 376 : 48 
I. C. 80, Mushaf Husain v. .^Inhn^lnd .lawnd. 

8. ("24) 1 0. W. N. 330 : 12 A. I. K 1923 Oudh 237; 
>J0 I. C. “l.Chlinto Lai v. Mt. Chandra Kunwar. 

9. ('33) 1935 0, W. N. 1096 : 22 A. I. 11. 19:^5 Oudh 
492 : 11 Luck. o5:5: 158 I, C. 581 (E. B,), Mt, Gliuran 
v. Syed Rin?. Ahmad. 

Mrtdko — for Apiielhnf. 

I'atn Kn.^/nia and A. l\ ^ixaam — fer Refpoiiiletit. 

Judgment.—This UDfortnnnie litigation Las 
arisen l-etween a busband and a wife for tbe 
custody of tbeir minor child. The iicpcllaot, 
Sbiishila, wasniarrkd in October lOil, to Mr. 
Kunvrar Krishna (lanjii. She is an ediiCiited 
hdy who wa'^ then receivieg training at a wal. 
fare centre with a view to entering seivice, She 
did not desire this marriage because, as she said 
in her letter to her mother, Ex. i, she considered 
the proposed bridegroom's family too conserva¬ 
tive for her views, but sbe agreed out of defer- 
ence to her parents’ wishes, Tbe result was, as 
may well be supposed, anything but happy, and 
the parties soon parted. In July 1912, when she 
was enceinte, the appellant left her husband's 
bouse in tbe midst of preparations for the 
marriage of his sister, and sbe has never returned. 
Tbo minor was born in November 1942. whilst; 
the appellant was living at her falher's bouse. 
The boy never went to his father's house anU 
the father bad no opportunity to see him till bu 
was produced in Court by the Court’s order. 

[2] Subsequent to the birth of tbc child all 
efforts at reconciliation failed and the appellant 
entered Government service as Labour Welfare 
Officer. The appellant filed a suit (which has 
not yet been dispossed of) for the return of some 
movable, valued at Rs. 36,000 alleged to have 
been left by ber at her husband’s house and tbe 
husband filed a suit for restitution of conjugal 
rights in which ho obtained a decree on 4.12-1945 
after tbo appellant had withdrawn from the 
contest. In spite of tbe decree and various re- 
quests made to her tbe appellant did not return 
to ber husband who married a second wife in 
May 1916. 

[3] On 4.9-lDiG, ^fr. Kunwar Krishna Ganjii 
applied to tbo District Judge of Lucknow under 
8. 10 , Guardians and Wards Act (8 [viii] of 
1S90) to be appointed guardian of bis minor son. 
He also prayed in tbe same application that 
custody of the minor be delivered to him. ^^'l)eD 
tbe application was made, tbe appellant was in 
England, having been sent there by tbo Govern- 
ment for further study, and tbe minor was with 
his maternal uncle, Dr. C. M. Aga at Isatnagar, 
district Bareilly. Tbe appellant, however, re- 
turned very shortly afterwards and tiled a 
written statement on u 12-194G. Thereafter, on 
17-2 1947, Mr. Kunwar Krishna applied to the 
District Judge under S. 25 of Act 8 [vill] of 
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iSf'O for custCily of the niinou who, he alleged, 
was now in the custody of the mother. He also 
i rayed that an order be issued directing the 
motber to produce the child in Court on the 
next dale ot hearing, 1->194T. No notice of tbia 
application was issued to the appellant but an 
order directing the pu’oductiou of the child was 
issued and the child was produced in Court on 
1-3-1947, on which day the oral statements of the 
].artie3’ counsel were recorded, the documentary 
evidence was produced and arguments were 
heard, since neither party produced any oral 
evidence. On 14.3.1047, the learned District 
Judge delivered his judgment by which he dis¬ 
missed the application praying for tbo appoint¬ 
ment of Mr. Kimwar Krishna as guardian but 
lie granted the application for the return of the 
child to the custccly of the father. 

[i] The mother of the minor, being aggrieved 
liy the order, has come to this Court in appeal 
and I have heard llie learned advocates for the 
parties at considerable length, The learned 
Distiict Judge has carefully surveyed the facts 
of the case and the law on the subject and nor. 
mally I would not interfere with the exercise of 
discretion by him but the judgment of the 
learned District Judge discloses that, while he 
has held that, in an application under S. 25, 
Guardians and Wards Act, it is the interests of 
the minor that are primarily to be considered 
in disposing of the case, he has laid greater 
emphasis on the rights of the father. Moreover, 
the record discloses that the complaint of the 
appellant’s learned advocate that he had no 
notice of the application under S, 25 is well 
founded. I have, therefore, carefully considered 
the case of the parties myself. 

to] The first thing that calls for notice is the 
fact that, in an application under s. 25 of Act 
,8 [viil] of 1890, tbe sole criterion is the minor’s 
iwelfare. It is only if tbe Court is of opinion 
that "it will be for the welfare of tbe ward to 
return to tbe custody of bis guardian" that it 
can pass an order for such return. Tbe rights of 
ithe guardian should not weigh at all though, 
jsince in all legal systems rules relating to guar¬ 
dianship are framed with a view to protect tbe 
interests of minors, it may be presumed that, if 
tbe law gives the guardianship to a particular 
iperson, it is in the interests of the minor that 
that person should have custody of his person. 
This presumption does not. however, carry us 
very far in the present case, because other cir¬ 
cumstances which have arisen cannot be ignored. 

[G] Firstly, we have tbe fact that the mother 
and father of tbe minor are living separately. 
The Hindu jurists did not contemplate divorce 
or separation between tbe parents. Thus when 
the right was conferred on tbe father, tbe right 


of the mother to have custody of the minor waa 
not excluded. Tbe father and mother were 
thought of as living together and being in fact 
parts of one body and consequently the custody 
of tbe father would be tbe custody of the mother. 
Unfortunately that is far from being true in tiie 
present case and, therefore, a choice baa to be 
made between tbe father and mother. In making 
this choice it is not the right of tbe two parents 
that will determine tbe decision of the Court nor 
e\’eD who is at fault for tbe present sorry state 
of affairs but what, in tbe circumstanen of tiie 
case as they actually exist, is for tbe welfare of 
the minor. 

[7j The minor was a child of about four years 
at the time that tbe application was made. He 
is DOW a little over five years. All this time be 
has been living with bis mother, and while she 
was away in England, with bis maternal grand 
parents and uncle. He has seen bis father only 
once during all this time. It is perfectly trae 
that the father is not at fault for this. He made 
every attempt to get tbe minor’s mother herself 
to go and live with him and it was the mother 
who refused to go. Nevertheless, the facts are 
as they have been stated. 


[8j Tben we have the fact that the father 
has married again and the minor conseqneotly 
has a step-mother. A Hindu may have several 
wives and, in the circumstances of the 
case, Mr. Kunwar Krishna cannot he blamw ^' 
having married again after all his attenipw 
persuade bis wife to return bad failed and e 
had waited for her for about four yeaw. i ‘ 
also true that a step-mother may welH^k a 
her step children better than the real no e- 
Nevertheless this is the exception rather than 
rule and, in a case very aimilar to the pre» ■ 
A. I. B. 1941 Bom. 103,* Beaumont 0. J-, w 

whom Wadia J. agreed, said: 

“Humaa nature is much the sao® 
over, and in my opinion U the mother . 
person to take charge of the child, it >3 
to find an adequate substitute for her for 
of a child of tender years.” 


ind again, . 

'•The parents unfortunately ate not 
ind probably will not live together, because ^ 

3 as contracted marriage with another 
ander Hindu law be is entitled to do, but 
,0 suppose that a step-mother, whMe ^ 
s about 17, is likely to be a good su 
latural mother, whilst the father bii^ . 

)ther occupations and will have ^ 5°^ sooeb^J 
jpbringingandebarge of a child of 5*^“ doob* 

2 lse. In my opinion, there is not the ^ ^ 

:hat the natural mother is tbe proper etjdeDce 
:he custody of the child, and there 
before the Court to justify us m tb^g 
;s not a proper person to hate thatcustOY* ' 

(9] In that case the Court althoog*^ 

the minor to the custody of tbe wwi 
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it bad been removed from that custody in cir. 
cumstaucea which savoured of kidnapping and 
the mother was a tuberculosis patient who had— 
unlike the present case—no income of her own 
but depended upon her parents. 

[iOl In 13 Avadh cases 140,“ also the fact that 
the father had married another wife with whom 
he was living weighed greatly with the learned 
Judicial Commissioner in not giving the father 
custody of the child. There was no other dis¬ 
qualification of the father and the only diffe¬ 
rence in the case was the fact that the boy was 
13 years old and preferred to live with the 

mother. The learned JudicialCommissionersaid: 

“In considering wbat will be for tbo welfare of iba 
minor, the Court is to have regard to tbc age, sex and 
religion of the minor, tbe character and capacity of the 
I'roposed guardian and bis nearness of kin to tbc minor, 
tbe wishes, if any, of tbe deceased parent and any ex- 
isling or previous relations of the proposed gu irdian 
with tbc minor or liis property; and if the minor is old 
enough to form an intelligent preference, tbe Co-u't may 
consider that preference. It appears to me Dial other 
things being equal and the minor not espressirig or be¬ 
ing old enough to express an inloiligent prefcience tbe 
Court should decide in favour of tbc person wbo is 
eiUitlcJ to tbc custody of tbo minor under tbe law to 
which minor is subject. My decision in ^[t3ccllane1l1« 
Appeal No. 02 of 190G does not go beyond this and 
does not appear to me to conflict witli any rep'vtid 
dcci-'.ioa of which I um aware. It Las been befd in sever¬ 
al ea«cs that a Court is not hound to appoint tbe per=f>u 
wbo is entitled to tbo custody of thcmiilor under the law 
to which ibe minor is subject. I agree. I ibiok that it is 
clear that tbe paramount consideration is tiie welfare of 
tbe minor. In tbc present case it is impossible to say 
that there is anything definite against the father, but 
it is probable that tbc minor will be happier with bis 
own mother than with bU stcp'motbcr." 

ill] Similarly iu i a. l. J. 22* tbe couUst as 
to tbe custody of a minor girl was between the 
father wbo had married again and tbe maternal 
grandmother, the mother being dead. Tbo learn¬ 
ed Judges refused to deliver the child to tbe 

custody of tbo father and remarked; 

“It is true that there is nothing against the father 
but again it is an admitted fact that be has married a 
second time and tbe girl will have to go under tbc con¬ 
trol of a step-motber, of whom probably she knows 
-■ nothing. We cannot think that the girl under these 
circumstances will be so happy as she is in tbc bouse 
of the maternal griindmcilbcr." 

[12] Tbe game view was taken in 22 M. L. J. 
r,3* and in A. I. R. 1922 Bom. 405* the learned 
Jud!4C3 say : 

"The petitioner has married again, and it is obvious 
that tbe boy, wbo was only seven years old at the time 
this application was made, will bo much belter oS 
living with his molLcr than with his father. No sugges¬ 
tion whatever has been made as to the character of the 
mother, which would bo good ground for taking away 
tbo boy from bet tender care and handing him over to 
tbe father who would be a perfect stranger to him. 
The slcp-motber cannot be expected to bo very much 
interested in his welfare, and tbc uncles and any mem¬ 
bers of the prior generation who may he living in tbe 
house will also not be likely to give Ibis small boy tbe 
attention and sympathy which be naturally requires.’’ 


[ 18 ] The learned advocate for tho respondent; 
relied upon A. I, K. 1939 Lab. 359® for the view 
that tbe presence of a stop motber is no hindr¬ 
ance to the grant of custody. Tbo facts of that 
case were, however, very different. In that case 
tbe motber too had married again and at the 
time of separation from her husband slio bad 
agreed to hand over tbo child to the father. 
Thus there was a step-mother on one side and a 
step-father on the other and in those circum- 
stances the Court ordered that the father should 
have tbe custody. 

(14] On a cousideration of the principles, 
enunciated in the decisions which I have men- 
tioned, m the circnmstancu? of tbe present case 
the child should be allowed to remain with its; 
mother. 

[is] The learned advocate for tbe rtspon. • 
dent apprehended that the child could not le 
brought up accerdiiig to the traditions of the 
lather’s family. There dees not se?m to be 
any ground for this apprehension. Both tbe 
parties belong to respectable families and 
tbe motber is an educated lady. Her father and 
brother are both doctors. Tiie child is the 
appellant’s only child and, if tho relations with 
the husband continue as at pro? mt, she is not 
likely to have anoihor. 'iVere is no reason to 
sup|» 0 ;e that she will not give tbe best care and 
atteution to her son. It is true that one of the 
objections which she bad to marriage with Me. 
Kunwar Krishna was the conservativeness of 
his family but times change and it does not 
appear that tbe child will lose by discarding 
some at least of this conservativeness. Further 
such orders are of a temporary character and, if 
at any time it should appear that tbe appellant 
is not giving that care and attention to the 
child which is eipocted of her and is not giving 
the child a proper education, it will always le 
open to tlie resj^ondent to move tbe Court for a 
proper order. 

[ic] I should also like to point out that 
Ibougb, in tbe present case, I do not consider 
that the circumstances justify an order entrus¬ 
ting tbe child to the resiiondent, ho is neverthe- 
less entitled to have access to bis child, It is to 
bo hoped that tbe parties will le able to arrange' 
tbe method iu which this access will be regula.j 
ted. If, unfortunately, they are unable to do tbis.l 
tbo matter will again have to be brought before 
the District Judge so that ho may arrange the 
circumstances in which tbe father can have 
access to bis child. 

[17] The appellant’s karneii advocate also 
took tbe plea of jurisdiction, contending, firstly 
that the District Judge of Bareilly bad jurisdic¬ 
tion and not tbe District Judge of Lucknow. 
This ground was not taken in tbe Court below 
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ana it deicniL uion the facts may bo 

founJ. It cannot bo raised for tbo first lime in 

[1:^ Tbe soeonfl t-lea is based on the fact that 
tt.Q cbiki has, in this case, never been in the 
custody of its father and so the language of 
S, 25 0f'Acr.^ [VIII] of 1600 doGS not apply. _ There 
IS a considerable condict of authority on this point 
but the view which has always prevailed in 
Avadb is that even in such cases the minor is in 
Ithe constructive custody of the ouardiande 
since be is in the Custody of tbe other 
jiersou with the espiess or implied consent of 
the guardian, and that consequently S. 25 applies: 
Vide 21 Avadh cases lOi.' 1 0. \V. N. 330® and 
1P:;5 0. '.V, N. lOOo.’ I am bound by this view, 
nor do I see any good reason to doubt its correct- 
;U'sg. In view oi what I have said about the 
lirst i-oiiit, however, the appeal must be allowed. 
1 accordingly allow this appeal and set aside 
ibe order of the District Judge, Lucknow. Tbe 
uppliciUion of tbe respondent for the custody of 
ibo iniuor is rejected. Tbe appellant will get her 
costs from tbe respondent. 

G. N. Appeal allowed. 


A. I. R. (35) 1948 Oudh 270 [C. N. 98.] 
Ch.vkdibamani J. 

Salih Bam and others — Defendants — 
Appellants Suhedar Sirtgli, Plaintiff and 
another, Defendant — Respondents. 

second Appeal No. 188 of 1942, Decided on 17-11- 
1947, aminst order of Addl. Civil Judge, Situpur, D/- 
L'O-2-1942. 

(a) U. P. Tenancy Act (17 [XVIl] of 1939). S. 2C6 
-Grove-holder has right to sell trees—Custom to 
contrary is immaterial. 

k’nder S. 206 it is tie interest of the grove-holder 
which is traiisfcr.'ible and so every holder of interest of 
ibe grove-bolder and not only the grove-holder hin'self, 
can exercise the right of transfer. W’bere therefore the 
iuierc-st of a grove-holder who has planted the trees 
has devolved on bis son under S. 206 (d), the son can 
sell the trees to a third person. [Para 3} 

Interest is a comprehensive term which covers all the 
legal rights possessed by tbe owner. If the owner can 
part with Lis whole interest in a thing it will be absurd 
to say that be cannot sell merely a portion of it. The 
previous decisions in suit between the zamindar and the 
grove-holder rscognizing a custom to the contrary do not 
operate as res judicata in view of clear provision in 

S. 205. [Paras 4, 5] 

(b) Civil P. C. (1908), S. 11 — Prior decision — 
Change of law — Prior decision on particular ques¬ 
tion between particular parties — Change of law — 
Prior decision does not operate as res judicata on 
same question between same parties. 

Every case roust be decided on the law that prevails 
at the time of decision and not according to tbe law at 
auy other previous time. Any decision in a previous 
suit on a particular question between particular parties 
will not operate as res judicata oh the same question 
behveen the same parties when a diflertnt law is in 


force: 19 A. I. E. 1932 All. 416 and 12 A. I. B. 1925 
Cal. 1193, Bel. on. [Pan 51 

Annotation : (’44-Com,) Civil P. C., S. 11, N. U. 

Cases referred :— 

1. Ca-J) 19 A. I. K. 1932 All. 416 : 54 All. 777: 141 
I. C. 142, Sunder Lai v. Subedar Singh. 

2. (’2-3) 12 A. I. R. 1925 Cal. 1193: 87 I. C.767, 
Nobin Chandra Saha v. Dudu Mia. 

K. P. Misra —for Appellants. 

K. y. Tendon — for Respondent 1. 


Judgment.—This is tbe defeDdants’ second 
api^eal against the decree dated 20.2-1942, of Mr. 
Avadb Behari Lai, Additional CivilJudge.Sitapnr. 

[2] Tbe plaintiff-respondent Subedar Bingb 
Bled a suit for possession of two fallen trees in 
grove NO. 918/666 situated in village Bhatpurffs 
belonging to Bhagwandin, defendant 4, alleging 
that he bad bought the trees from Bhagwandin, 
tbe grove-holder and had cut the trees and wished 
to remove them but defendants 1 to 3, Salik Bam, 


Sheo Darshan and Kalka Prasad, who were 
zamindars, had prevented him from remoyingtoe 
trees. He prayed also for a permanent injnnction 
against the appellants. The appellants said that 
Bhagwandin bad no right of transfer under a 
custom prevailing in tbe village, but bewaa 
merely a licencee with a right to enjoy the fruits 
of the trees, that in previous litigation of 1M5 
between the predeceseors of the patties and ^ 
in 1936 between tbe parties it had been decid 
that Bhagwandin could not sell the trees o 
stove according to tbe custom. The tnal i 
held that tbe trees in dispute had 
and bad been sold by Bhagwandin tottep » 

that Bhagwandin had a right _ 

trees, that the custom which prohibited i 
selling trees was no longer a bar ^ . 

S. 206 , U. P. Tenancy Act, and 
tbe previous litigation between tha , 

iiiter se Bhagwandin could sell nneUants 
accordingly decreed tbe smt. api*» 

urged the same objections before th low 
p^llate Court but the finding of tiie 
confirmed and the appeal was 

[3] It has been urged that meaniag 

dant 4 is not a grove-bolder 
of S. 205, U. P. Tenancy Act of « 

tedly he bad not planted powers 

could not sell the trees in eseKise of th ^ 

under s. 2C6. U. P. Tenancy Act- ^ ^ 

tion is wrong and is not warrante J 
sioDS of S. 206 (c) which deadly 
the interest of a grove-holder sha pI a 

able by voluntary transfer oj, ® otherwite* 
decree of a civil or revenue Cou“ jg 

It is the interest of the g^^oye-holder . ^ 
transferable and so every holder 

tbe grove-holder and t- order 

can exercise the right of trMsfer. all 
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that is necGSsai'y to show is that it is the iotcrest 
of a grovo-bolder which is to be transferred. 
Under S. 205, Tenancy Act, a grove-holder must 
necessarily bo a person who has planted a 
grove. If it can be shown that the grove had 
been planted by a predecessor of Bhugwandiu, 
defendant 4 then obviously the transfer by him 
is valid. In 1925 admittedly there was a suit re. 
garding this very grove between Earn Charau, 
^e father of defendants 1 to 3 and Baldeo father 
of defendant 4, and it appears from the judg. 
ment of the trial Court, Ex. a.13, that Baldeo 
bad claimed as a defence in the suit that he bad 
planted the grove after the lirst settlemeut, and 
the custom relied on by the plaiutitl Ram 
Chaian that grove-holders are entitled only to 
the fruits of the trees did not apply to groves 
planted after the first settlement. This point is 
clearly brought out in the discussion on issue 
1 ^ 0 . 2 in the case in the body of the judgment 
Ex. A-13. Baldeo hod clearly claimed that he 
bad planted the grove as will appear in para. 8 
of his written statement, Ex. A.12. It was said 
for the appellants that this document has been 
denied by the plaintiff and it had not been 
proved by any evidence and the document not 
being a certified copy of a public document it 
should not have been admitted in evidence. Such 
an argument comes with ill grace from the ap¬ 
pellants whose document it was. The Court ad- 
mittfid it in evidence and exhibited it. and any 
objection to its admissibility could have been 
raised by the plaintiff only. In that suit of 1925 
clearly it was not challenged that Baldeo bad 
planted the grove. It is thus clear that Baldeo, 
the father of Bhagwandin, defendant 4, was the 
grove-holder within the meaning of S. 205, U. P. 
Tenancy Act. On the death of Baldeo, his in- 
terest devolved on Bhagwandin, defendant 4, 
bis son under S. 206 (d), U. P. Tenancy Act. 
The plaintiff thus acquired the interest in the 
two trees by sale from Bhagwandin. 

[ 4 ] It was urged that selling two trees does 
not amount to transferring an interest in the 
grove. This contention also has no force. In¬ 
terest is a comprehensive term which covers all 
the legal rights possessed by the owner. If the 
owner can part with his whole interest in a 
thing it will be absurd to say that he cannot 
sell merely a portion of it. There is, therefore, 
DO valid reason why the holder of the interest of 
a grove.holder cannot part with a fraction of 
such interest. 

[ 5 ] It was also urged that there was a cus¬ 
tom whereby Bhagwandin defendant 4 could not 
Bell the trees and this custom was recognized in 
the previous litigation of 1025 aud 1936 between 
the parties and these decisions operate as ns 
judteata. Admittedly the decisions did no more 


than lecogni/o a custom. Now, S. 20 C, Tenancy 
Act, itself lays down tb.at notwithslaudinq ;uiy 
custom to the contrary the iotorest of a |.‘i'uve- 
holder shall be transferable. Whatever cO'ect tiio 
custom may have liad it is now niillilied by a 
positive provision of tbo substantive law. The 
previous decisions, if any, would undtr the 
circumstances be of no avail. It is stltU-'d law 
that every case must be decided on the law that 
prevails at the time of docisiou and not according 
to the law at any other previous time. Any 
decision in a previoussuitou a particular question 
between particular parties will not operate as 
ns judicata on the same question Udween the 
same parties when a different law is in I'oiee. 
This has been recognized in A.I.R. I93z ALh. 'iio'i 
and in a. I.R, 1925 Cal. 1193.^ 

(6} For these reasons there is no siibitaucoiii 
the appeal. It is accordingly dismissed with costs. 

S. V. Appeal dismissed. 


A. I. R. (35) 1948 Oudh 271 [C. ‘jO.j 

KaUL and Walford JJ. 

Ram Dal and others—Defendants^AppeU 
lants v. Suraj ]!ux—Plaintiff—Respondent. 

Second Al'peuU Nos. 377, 378 nod 379 .if 194:;. 
Decided on 9-10-194". against order ol Civil Judge. 
Dabraieh, D/- 24-8-1913. 

(a) U. P. Encumbered Estates Act (2-3 [XXV] of 
1934), S. 19 (2) — Special Judge cannot include in 
list prepared by him for information of collector 
any property not mentioned in notice under S. 11 
even though he has found it to be liable to attach¬ 
ment. 

The U. P. Eucumbcicd E.-tutes Act creates u speei;il 
jurisdiction to be cscrcised by a special Iribiinni. Wb.-ii 
A statute confers jurisdiction upon s fribunnl of limited 
authority and statutory origin, iliccoudilioos and ejua* 
lidcutioos annexed to tbe ^-raut must be strictly couipli- 
td witb. Thus the bj-ecul Julge can exercise only 
the powers conferred and perform the duties iiiipiscJ 
on liitii by this Act as rc^avds tlie area and extent of 
bis jurisdictiun as pre eribed by the Provineiul Govern¬ 
ment. Tbe inquiry refernd loin sub'scclion (2) of 
b. 11. can be made only in relation to property which is 
mentioned in the notice referred to in that section. 
Reading 13.19 (2) in the light of Ss, 3 and 11, the 
Special Judge has do power to include in the list pre¬ 
pared by him for information of tho Collector any 
properly which is Dot mentioned in the notice under 
S. 11, even though he bad on the motion of any of the 
parties to the proceedings found it to be liable to at- 
tacbmeut. If bo makes any such inquiry in relation to 
property not mentioned in S. 11, he exercises a power 
which is not conferred upon him. In othor words, 
mention of the property in the notice under S. 11, U 
n condition precedent to the Special Judge acquiring 
tbe power to iuve.stigxte whether such property is liable 
to attachment, mortgage or sale in sitti'fnction of the 
debts of the landlord : 32 A, 1. R. 1943 All. 154, 
Dtssent. [I’aras 10, 11] 

(b) U. P. Encumbered Estates Act (25 [XXV] of 
1934), S. 11 (4) — Special Judge finding property 
not mentioned in notice under S. 11, to be liable to 
attachment and sale—Order cannot be deemed to 
be decree ot civil Court of competent jurisdiction. 
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Tb 9 Special Jiul^e i? not an ordinary civil Ccurt 
which hdi under S. 9, Civil P. C., jntisdicHon to try 
all of a civil nature. The mere fact that a Special 
•fiidse ha? in relation to some property not mentioned 
in the nolieo inidc-r S. 11, come to a limling that it 
wa^liiblo to attachment, sale or mortgage in satis* 
taction of the debts of the applicant landlord, would 
not L-on^tilute it a decree of a civil Court of competent 
jurisdiction. [Para 12] 

(c) U. P, Encumbered Estates Act (25 [XXV] of 
1934), S. 11— Person failing to claim property 
specified in notice referred to in S. 11 — He can 
maintain suit in ordinary civil Court to establish 
his title to it. 

There is nothing in S, 11 of the Act or in any other 
provision of this statute which leads to the conclusion 
that it lakes away the jurisdiction of the ordinary 
civil Courts except in matters which arc speciBcally 
within the jurisdiction of the Special Judge; nor dees 
it talo; away (he ordinary right of the citizen who 
is not a party to the proceeding? before the Special 
■Itid;’'’, exerpt as e-peciiilly provided tboreiii. It cannot 
1)6 -aid that the right of the ciii/.cn to seek redress in 
the Oldinary Court? of law and tbo jurisdiction confer¬ 
red upon the civil Courts to grant such redress are 
impliedly taken away by S. 11. If the L.'gislature in¬ 
tended this to be law it would have said so iu clear and 
unainbi;.;uou? I'lrguogc and not left it tobeir.ferredfrom 
ttic general scbeino of the Act. Hence a person who 
failed to pul forward a claim f> property specified in the 
noiicc referred to in S. 11, Encumbered Estates Actcan 
maintain a suit to establish bis title to it in the ordinary 
civil Court, The principle of res judicaln does notapply 
to such a case as it is u cardinal rule of the doctrine of 
res judicata tliat it is limited to the parties to the pro¬ 
ceedings or to parties under whom they or any of them 
claim ; ;!4 A, I. II. 1917 All. isi<. Dif.VJif. 

[Puras 14, 18, 20] 

(d) U. P, Encumbered Estates Act (25 [XXV] of 
1934), S. 47—Scope—Bar under, affects only parties 
to proceedings before Special Judge or Collector. 

Section 47 creates a bar which affects only those who 
are parties to the proceedings before a Special Judge 


or (Collector or who were under some provision of Uu 
Act bound under pain of l(»ing other lemediea alloi^ 
to them by the ordinary law, to be a party to the pro¬ 
ceedings before the Special Judge or Collector. 

referred 


1. ('47) 34 A. I. B. 1947 All. 188 ; I. L. R. (1946) All. 
733 : 228 I. C. 242, Ham Ran Bijai Pnuad Sbgh v. 
Sarjoo Singh. 

2. (’45) 1945 0. W. K. H. C. 14 : 32 A. I. R. 1945 All. 
154 :1. L. R. (1945) All. 56, Loehan Singh v. Msoji 
Bam. 

3. (’07) 34 Cal. 470, Rameshwar Singh v. Secy, of 
State. 


Suaj Hussain — for Appellants. 

S. C. Das — for Respondent. 

Ju(5graent.—Second Civil Appeals j^os. 
378 and The above thresappeala 

arise out of two suits — Suit No. 93 of 1942 and 
Suit NO. 103 of 1042—instituted in the Court of 
the Munslf Qaisargenj. Suit No. 93 was brought 
by Suraj Bakbsh, son of Debi Prasad, for posses¬ 
sion of I. 3 pies 8 karants zamindari share in 
kbata khewat l/l, and 2. a 9 8/6 pies out of four 
annas share in mohal Gaya Prasad in village 
Dahwa Kalan, Parg. Hisampur, Babraich dis- 
trict. The second Suit no. 103 of 1942 was brought 
by Mt. Eamraji for possession of one anna eight 
pies twelve karants zamindari share in the same 
khata, which was the subject-matter of dispute 
in Suraj Bakhsh’s suit. The same persons were 
impleaded as defendants in both the sui^ Toe 
pedigree given below will show the relationship 
of the defendants to the original ownei of e 
disputed land and the subsequent devolution o 
property after his death. 


HAR PRASAD 


Gao«sh Pra-ad 

I 


I 

Gaya Pra?ad 


Ram Ratao 


Sheoratao (died childless.) 


1 • * S 

Ram Dal, deft. 1 Kageshwar, deft. 2 Avadb Ram, d«II. 


I 

Gokarau deft. 4 


Kirpa Bam deft. 5 


Sitla Dia Durga Ram Narain 

(dead.) (dead.) (dead.) 

Her Prasad the common ancestor of all the six de* 
fendantsagainst whom the two suits were brought 
was the owner of village Dabwa Kalan. On his 
death each of bis four sons inherited a four annas 
share. On death of Ganesh Prasad his four annas 
devolved upon bis hve sons, each taking a 9.3/5 
pies share. In course of time, three of bis sons, 
Sitla Din, Durga and Ram Narain died and the 
shares owned by them devolved upon their sur¬ 
viving brothers, Parmesbwar Din and Sbeo 
Narain: Each of them thus became owner of a 


Parmesbwar Din Sheo Narain- 

Pargagh, deft. 6. 

two annas share. In 1904 Sbeo Naraiii 
a mortgage over one anna share in villag® . 
Kalan in favour of Debi Prasad, father o 
Bakbsh, plaintiff in Suit No. 93. In ^ 
was brought by some members of the fa 
Har Prasad for cancellation of this onjB 
As a result of this litigation, the mor 
cancelled but on i8tb January 1909, W ^ 
was granted a personal decree for ^ 
due against Sbeo Narain. In enforcenaen ^ 

decree Debi Prasad attached the two a 
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owned by Sheo Narain. Gaya Prasad and Par* On bis death Ram Dal was appointed lambar* 
meshwat Din preferred objections against the dar. 

attachment under 0.21, R. 58, Civil P. C. These [4] On 23-11.1933 a decree for profits was ob. 
objections were allowed. This was followed by tained by Debi Prasad against Ram Dal. In 
a declaratory suit by Debi Prasad under o. 21, execution of his decree he attached and put 
R. 62 , Civil P. C. The claim was decreed and up for sale a 9 3/5 pies share out of the four 
an appeal preferred against this decision was annas which belonged to Gaya Prasad and on 
dismissed on 1st June 1910. The property was 6 C.1934, purchased it at the court auction. On 
put up for sale and the two annas share was pur- Debi Prasad’s death, the three pies 8 krnnts share 
chased by Debi Dayal on 20.1.1919. originally owned by him as well as the 9 3/5 pies 

[ 2 ] Some time after Debi Prasad created a share which he accjuired at sale in execution of 
mortgage by conditional sale over one anna eight his decree for profits devolved upon Suraj 
pies and 12 k'rants out of the two annas share Bakhsb. 

purchased by him in favour of one Bisheshwar [ 5 ] In 1936 Ram Dal, Nagoshwar, Avadh 
Dayal on 23.4*1932, Bisheshwar Dayal obtain* Ram, sons of Ram Ratan, Gokaran, Kirpa Ram 
ed a final decree for foreclosure of the property sons of Gaya Prasad and Prakash, son of 
mortgaged with him. On 13-3.1934, Bisheshwar Parmeshwar Din made an application under S. 4 , 
Dayal transferred bis decree to Mt. Ramraji Encumbered Estates Act. In due course this was 
plaintiff in Suit No. 103. transmitted to the Special Judge for disposal. A 

[ 3 ] It will thus be seen that out of the two notice as contemplated by s, ll. Encumbered 
annas share which belonged to Sheo Narain a Estates Act was published in gazette and the 
three pies eight krants share came to he owned following items of property were notified as those 
by Debi Prasad and one anna eight pies 12 mentioned by applicants and their creditors in 
krants share by Mt. Ramraji. It appears that their written statement and the statements of 
Gaya Prasad was the lambardar of the village, claim under ss. 8 and 10 of the Act : 

“Detail of the property as specified by the applicants" 


Serial No. 

4 

1 Village 

1 Mobal 

No. of Ebata Kbcwat of share 

1 llaQiyat 

1. 

Village Deliwa Ealan Parg. 
Hisampor, Tabsil Qaisarganj, 
Diet. Babraicb 

Dehwa i 

1/1 abaro: applicants 1 to 3, 5 
aDnas4piees bare;applicant94(t5. 
5 annas 4 pies share; applicant No. 
6, 3 annas 4 pies 

Alla 

' 2. 

Village Debna Ralao, pcrgana 
Hisampur, Tabsil Qaisarganj, 
Dietrict Babraicb. 

Kuraspara. 

1 

1 

1/1 share: applicants 1 to 3, o 
annas 4 pies share; applicants 4 
and 3,6 annas 8 pies share, appli* 
cante No. 6, 4 annas. 

Proprietary 

rights." 


Four months after the publication of this notice krants share was dismissed. Ramraji’s suit for 
in the gazette on an application made by one of possession of an one anna eight pies twelve 
the creditors and a statement made by the learn- krants share was decreed. 


ed counsel for the applicants landlords the special [ 7 ] Suraj Bakhsb filed an appeal against that 
Judge transmitted the decrees passed by him part of the decree which dismissed a portion of 
under 8.14 of the Act to the Collector and sent his claim. This was appeal No. 52 of 1949, In the 
along with them a list of the properties which lower Court. The defendants Ram Dal and 
were liable to attachment and sale for satisfaction others preferred two appeals Nos. 53 and 64 the 
of the debts of the applicants. This list included first against the decision in Suraj Bakbsh’s suit 
the whole of sixteen annas of both the mohals in so far as it related to 9 3/5 pies share and the 
into which village Dahwa Ealan was divided, second against the decision in Ramraji's suit. 
After the decrees passed under s. 14 were trans* Ramraji preferred cross-objections as regards her 
mitted to the Collector, action was taken under claim for mesne profits which was dismissed. The 
6. 36 of the Act. Suraj Bakhsb and Ramraji appeal preferred by Suraj Bakhsb and the cross 
were dispossessed of the shares owned by them in objections of Ramraji were allowed, while the 
Dahwa Kalan and the landlords (debtors) were appeals preferred by the defendants Ram Dal and 
put in possession. The attempts of Suraj Bakhsb others were dismissed. Dissatisfied with these deci- 
and Ramraji to seek redress in the Courts sions, the defendants have preferred these three 
of the Collector and the Special Judge were appeals. Appeal No. 377 relates to Appeal no. 63 
unsuccessful. They accordingly instituted the of the lower Court which was preferred by the 
two suits which have given rise to these ap. defendantsinSurajBakhsh’ssuit. Appeal no. 379 
peals. arises out of Appeal no. 52 of 1943 of the lower 

[0] Suraj Bakhsb’s claim was decreed in res- Court which was preferred by Suraj Bakhsb and 
pect of 9 8/5 pies. His claim for three pies eight was allowed. Appeal No. 378 relates to Appeal N 0 » 
1946 0/35 &, 36 
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54 of 1943 of the lower Court which arose out of 
the suit brought by Ramraji. 

[S] It was contended before ua that the suits 
brought by Sura] Bakbsh and Ramraji were not 
maintainable in view of the provisions of S3. 11 
and 47. Encumbered Estates Act. We were 
not asked to bold that the property in dis¬ 
pute belonged to the applicants landlords. It was 
argued, however, that even though the real 
owner of the property in dispute be Mt. Ramraji 
and Suraj Bakhsh in view of the provisions of 
the sections to which reference has been made, 
the civil Court was barred from giving them 
redress. The contention on the face of it is some¬ 
what startling and must be carefully scrutinized. 
Mr. Siraj Husain relied on the decision of a 
Bench of the Allahabad High Court in A. I. R. 
1047 ALL. 136^ and contended that after the 
special Judge had held that certain property was 
liable to attachment and sale for satisfaction of 
the debts of the applicant landlord, a person 
who failed to put forward a claim to such 
property under S. 11 was debarred from main, 
raining a suit to establish bis title to it in the 
ordinary civil Courts. The headnote of the case 
referred to as found in the All India Reporter 
runs thus; 

“It was clear]; the inieotion of the Legislature to 
secure finality on ail questions of title wbicb might be 
raised in proceedings under the Encumbered Estates 
Act. A p>erson who failed to put forward a claim to pro¬ 
perty specified in the notice referred to in S. 11 cannot 
maintain a suit to establieb his title to it in the ordinary 
civil Courts." 

With the greatest respect for the learned Judges 
responsible for that decision we find ourselves 
unable to subscribe to the proposition as stated 
in this bald form. 

[9] Reference was also made by tbe learned 
counsel to another decision of that Court in 
1946 0. w. N. (H.c.) 11.* In the last mentioned 
case tbe applicant landlord did not mention 
some properly in his written statement under 
s. 8. A creditor of his (Mauji Ram) mentioned 
it in bis written statement under 9.10. This 
property was not mentioned in the notice publi- 
shed in the gazette under S. ii of the Act, but 
subsequently' it was decided on Mauji Barn's 
motion that tbe property belonged to tbe appli. 
cant landlord. Tbe landlord appealed against 
that finding. By tbe time the appeal was heard, 
tbe decrees passed under S. 14 were transmitted 
by the Special Judge to the Collector under 
S. 19 and along with this be sent a list which 
included the property that was omitted by tbe 
landlord applicant but was mentioned in the 
written statement of his claim by Mauji Ram. 

[10] It was argued that as this property was 
not mentioned in tbe notice issued under S. 11 
the Special Judge had no power to specify this 


{iboperty in the information given by him to tU 
Collector. The learned Judges made the foUo^. 
ing observations as^regards this contention: 

“We are again unable to accept thia argomeat 
cause in our judgmeot the aub-aection only carts a 
upon tbe Special Judge (o convey gome oecesary 
information to the Collector in respect of the ptopertb 
which tbe Special Judge bolds are liable to ^ itUebsd 
and to be seized and sold in satisfaction of the a^ 
cant’s debts. It dees not contain any prohibition that 
tbe Special Judge shall not mention any property vblrti 
is not referred to in tbe notice under S. 11 even tboogb 
it is difinitely found upon an issue raised between tbe 
parties before him that tbe property is liable to be 
seized in satisfaction of tbe applicants' debts." 

Section 19 (2) runs tboB: 

“The Special Judge shall inform the Collector of (be 
nature aud extent of tbe property mentioned in tbe 
notice under S. 11 which be has found to be liable to 
attachment, sale or mortgage in satisfaction of tbi 
debts of the applicant." 


Considering tbe language of this sub sectioD, ws 
must with the greatest respect observe that tbs 
view taken by tbe learned Jndges of the Allab^ 
bad High Court is inconsistent with the provi¬ 
sions of S. 19. Under aub-s. (2), it is true a duty 
is cast upon the Special Judge to convey eonie 
information to the Collector. The statute, how¬ 
ever, provides what this information shall ^ 
If the language of the section is not to be d» 
regarded the information must relate to t^ 
nature and extent of tbe property mentioDm m 
tbe notice under s. 11 which has been fooM by 

him to be liable to attachment, sale or mortgap 

in satisfaction of the debts of the applicant, 
our opinion if tbe Special Judge info®* 
Collector that some property, which waa 
mentioned in the notice under S. 11 ^ ** 
to attachment, sale or mortgage in 
of tbe debts of tbe appUcant he would be sei^ 
in violation of tbe language of the statute, 
pertinent to remember in this -j, 

the Encumbered Estates Act 
jurisdiction to be exercised by a 
It is a well established rule that when a j 
confers jurisdiction upon a tribunal ot^n 
authority and statutory origin, tbe w 
and qualifications annexed to the gran n 
strictly complied with (iss Craies on 


Law, page 237). „ . ^ Act, 

(11] Under tbe Encumbered EstaW 

which creates a special jurisdiction a 

nal of limited authority, the «jeci. 

enjoined to pubbsh a notice in tte m ^ ^ 

fiedin S. 9 specifying the proper^ 

the applicant under S. 8 or by any ^ 

under S. 10. By sub-s. (2) of 

person having claim to the of 

in such notice is required witmn 

three months from the date of tne p ^ 

of tbe notice in the official Sazatw 

application to tbe Special Judge stating 
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and the Spaaial Judge shall determiue whether 
the property specified in the claim or any ^lart 
thereof is liable to attachmeot, sale or mortgage 
in satisfaction of the debts of the applicant. 
Under sub-s. (4) any order passed by the Special 
lodge under this section shall be deemed to be a 
decree of a civil Court of competent jurisdiction. 
Enactments which create new jurisdiction must 
be strictly construed Maxwell on the Inter, 
pretation of Statutes, 6th Edn., p. 257). Section 3 
of the Act reads as follows: 

“5. (1) The Provincial Government may appoint any 
civil judicial oificei' to be a Special Judge of the first or 
second grade for any local area and such Special Judge 
shall subject to the orders of Government as regards 
the area end extent of bia juriadiction, exercise the 
powers conferred and perform the duties imposed on 
him by this Act. 

(2) The Provincial Government may suspend or 
remove any Special Judge so appointed." 

It is clear that the Special Judge can exercise 
only the powers conferred and perform the duties 
imposed ou him by this Act as regards the area 
and extent of his jurisdiction as prescribed by 
the Provincial Government. The inquiry referred 
'to in sub-s. ( 2 ) of s. ll can be made only in 
relation to property which is mentioned in the 
notice referred to in that section. Reading 
s. 19 ( 2 ) in the light of S. 3 and s. ll, the Special 
'Judge has no power to include in the list pre¬ 
pared by him for information of the Collector 
any property which is not mentioned in the 
notice under s. 11, even though be has on the 
motion of any of the parties to the proceedings 
found it to be liable to attachment. Indeed as 
already observed any inquiry made by him in 
respect of any property, whether it is liable to 
attachment, mortgage or sale for satisfaction of 
the debts of the applicant landlord, must be 
limited to properties which are mentioned in 
s. 11 . If be makes any such inquiry in relation 
to property not mentioned in 3.11, be exercises 
a power which is not conferred upon him. In 
other words, mention of the property in the 
notice'under S. ll is a condition precedent to the 
Special Judge acquiring the power to investigate 
whether such property is liable to attachment, 
mortgage or sale in satisfaction of the debts of 
the landlord. 

[12] The Special Judge ie not an ordinary 
civil Court which has under 8.9, Civil P. C,, 
jurisdiction to try all suits of a civil nature. 
The mere fact that a Special Judge has in 
relation to some property not mentioned in the 
notice under s. ll come to a finding that it was 
liable to attachment, sale or mortgage in satis¬ 
faction of the debts of the applicant landlord, 
would not constitute it a decree of a civil Court 
of competent jurisdiction. 

[ 18 ] We do not find any merit in the objection 


Oudh 275 

that 8.19 (2) does not contain auy prohibition 
that the Special Judge shall not mention any 
property which is not referred to in the notice 
under S. ll, which is the main ground on which 
the decision in 1945 0. w. N. H. c. on this 
part of the case was based. The section lays 
down in affirmative words the direction as to the 
information to be conveyed by the Special Judge 
to the Collector. The words 

"shall inform (be Collector of the nature and extent 
of the properly inenlioned in the notice under S. 11 
which be baa found to be liable to attacbmeot, etc.," 

necessarily imply that the information conveyed 
must conform to those directions and any in¬ 
formation which does not conform with such 
directions is prohibited. Statutory provisions 
expressed affirmatively in the form in which 
they are cast imply a prohibition also and it is 
not necessary when a section of an Act is cast 
in such form and the language used is manda¬ 
tory that it should also express negatively a 
prohibition that is implied. 

[14] We may now turn to the other case on 
which reliance was placed by Mr. Siraj Husain: 
A. I. B. 1947 ALL. 168.^ The question raised in 
that case was whether a person who failed to 
put forward a claim to property specified in the 
notice referred to in s. ll, Encumbered Estates 
Act can maintain a suit to establish his title to 
it in the ordinary civil Court. The question was 
answered in the negative. It was pointed out 
that under S. ll (2) a person having any claim 
to the property mentioned in the notice was 
required to make an application to the Special 
Judge stating bis claim. This provision is manda¬ 
tory. Reference was also made to sub-s. ( 4 ) 
under which any order passed by the Special 
Judge under that section is to be deemed to be 
a decree of the civil Court of competent juris, 
diction. Tfco learned Judges then proceeded to 
consider the scheme of the Act and were of opi. 
nion that it was clearly designed to secure 
finality both ae regards the claims of creditors 
and also as regards the claim to the property 
published as that of the applicant. They noticed 
that there was an express provision in S. 13 that 
claims of creditors not made as required by the 
Act shall be deemed to have been discharged, 
and the absence of any corresponding provision 
in the Act that the order pass^ by the Special 
Judge under 9. ll was conclusive on the point 
of title and barred a litigation in other Courts, 
The learned Judge who pronounced the judg. 
ment of the Court (Bennett J.) then proceeded to 
observe as follows: 

"Though the matter may oot be covered expressly 
by S. 11, Civil P. C., the priociple of rei judicata is, 
we think, applicable. Section 11, Eocumbeied Estates 
Act, requires all claims to the property to be put for¬ 
ward in the proceedings before the Special -lodge and 
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the Ollier paH-fcd Ly liim under the section ii defined 

H decree of the civil Court of coinpeteol juri-dictioo. 
Tliin when no objection is taken on the published 
notice his order with regard to llie property claimed by 
the applicant under S. ll must have the same eSect.' 
,It is ditlicult to sul scribe to the proposition that 
Itlio principle of res judicata is applicable to 
^sucl) a case. Apart from any objections that 
can bo raised on the ground of the difference in 
the jiuisdiction exercised by an ordinary civil 
jCourt and that vested in a Special Judge ap- 
Ipointcd under S. 3, Kneumbered Estates Act, it 
'is a cardinal rule of the doctrine of res judicata 
Itbat it is limited to the parties to the proceedings 
or to parties under whom they or any of them 
claim. In the case before their Lordships, the 
Maharaja of Dumraon who instituted a suit in 
the civil Court to establish bis claim to the pro¬ 
perty was no party to the Encumbered Estates 
Act proceedings nor was he claiming under any 
person who was a party to those proceedings. It 
is in these circumstances difficult to see how the 
principle of res judicata can be applied. The 
right or title to property is a civil right. If this 
is invaded the party aggrieved has a right to 
have recourse to ordinary civil Courts of the 
country. Corresponding to this right of the 
citizen there is vested in Courts the jurisdiction 
to give redress to aggrieved parties. In our pro- 
vines the Munsif, the Civil Judge and the Dis¬ 
trict Judge are Courts which ordinarily exercise 
original civil jurisdiction that is they have legal 
authority to administer justice in cases within 
their respective jurisdictions. Section 9, Civil 
P. C. confers upon the Courts the jurisdiction to 
try all suits of a civil nature excepting suits 
of which the cognizance is either expressly or 
impliedly barred. It is clear, therefore, that a 
person whose civil right is invaded can approach 
a Munsif or a Civil Judge to establish Lia claim 
and the Court is under a duty to give him re- 
dress in accordance with the procedure laid down 
by the law. This jurisdiction of the civil Court 
must be shown to have been taken away ex¬ 
pressly by a statutory provision or by necessary 
implication before the plea raised by Mr. Siraj 
Husain can be upheld. Is there anything in the 
Encumbered Estates Act which takes away the 
jurisdiction of an owner of immovable property, 
who is not a party to the proceedings under that 
Act, to seek redress in the ordinary civil Courts? 

[15] The Act, as the preamble says, makes 
provision for the relief of encumbered estates in 
the United Provinces, Chapter 1 of the Act con¬ 
sists of two sections, which deal with its short 
title, extent and commencement and the inter¬ 
pretation clause. Chapter 2 relates to appoint¬ 
ment of officers who are to exercise the powers 
conferred and perform the duties imposed by the 
Act. Chapter 3 comprises S3.1 to 7. Section 4 


authorises the making of an application (or tbs 
benefit of the Act and the time within which it 
is to be made. Section 5 bars a second applica¬ 
tion to any other Collector if the landlord bu 
made one under S. 4. Section 6 directs that fiia 
Collector shall when an application has been 
duly made transmit it to the Special Judge for 
disposal. Section 7 deals with certain conse¬ 
quences of acceptance of an application by the 
Collector. Under this section all ptoceedinp 
pending at the date of the Collector’s order 
under S. 6, in any civil or revenue Court in the 
United Provinces in respect of any debt to which 
the landlord is subject and all attachments and 
other execution proceedings issued in respect (rf 
such debts are stayed and no fresh suit or pro¬ 
ceeding is to be instituted in any civil or 
revenue Court in respect of any debts incurrred 
by the applicant landlord before the passing d 
an order under S. 6. When an order under S. 6, 
is passed, the landlord becomes incompetent to 
sell or otherwise transfer his property. 

[16] Chapter IV deals with proof of debb and 
procedure of the Special Judge. Section 8 re¬ 
quires the applicant to file a written statement 
furnishing full particulars relating to all hia 
debts and the nature and the extent of 
perty owned by his which is k 

ment and sale under S. 60, Civil P- v. 
also to give the names and ® 

creditors. Section 9 enjoins upon the pw 
Judge the duty to publish a notice callmg ^ 
all persons having claims both 
decreed against the landlord to file 
ment of their claims within a specm 
Sections 9A. 9B. 9C and 9D, which deal wm 
management and preservation of the 
of the landlord are not relevant for Eg-Ufl 
purposes. Section 10 lays down what pa 
these statements of claims are to 
tion 11 directs that the Special .jQned 

lish a notice specifying the property . 
by the applicant under 8.8, or 
under s. 10 , It further enjoins that any i' ^ 

having any claim to the ^ maifl 

such notice shall, within a speoifiw P® y ^ 
an application to the Special Judge 
claim and the Special Judge 
whether the property specified in , 
any part thereof is liable to 
mortgage in satisfaction of_ the debts lo 

cant. The Special Jndge is fuej ®y^. g|je pre¬ 
determine all claims under S. U. 
ceeds to determine the amount due 
tor. He is not to pass any -jjj after 

until the expiry of a period ^ g cl»i® 

the last day on which he deter 
under this section. Section 12 w i.jn ca8* 
ment of transfers by landlords m 
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Section IS provides that claims not duly notified 
shall he deemed to be discharged. Section H 
deals with the examination of claims and deter¬ 
mination of the amount of debts of the applicant 
landlord. Section 15 is a saving clause in respect 
of existing decrees. Section IG lays down the 
procedure for ranking of debts for priority. Under 
S. 17, the amount of public debts reported by the 
Collector is to be determined. Section is lays 
down the effect of a decree of the Special Judge 
passed under S. 14. Section 19 directs the Special 
Judge to transmit to the Collector for execution 
the decrees passed by him under s. 14 and to in- 
form him of the extent and nature of the pro¬ 
perty mentioned in the notice under 9. ll, which 
be has found to be liable to satisfy the appli¬ 
cant’s debts. Section 20 provides that in certain 
cases the proceedings started by tbe applicant 
under S. 4, may be quashed. Section 20 a pro¬ 
vides for restoration of certaii] applications which 
have been dismissed and certain other matters 
not relevant for our purposes. 

[17] Chapter v deals with the execution of 
decrees and liquidation of debts. Chapter vi 
relates to appeals and revision. Section 47, which 
is tbe last section in this Chapter provides that 
except as provided in Ss. 45 and 4C (which deal 
with appeals and revision), no proceedings of tbe 
Collector or Special Judge under the Act shall 
be questioned in any Court, and chap, vn deals 
with other miscellaneous matters not relevant 
for tbe present discussion. 

[10] There is nothing in s. 11 of tbe Act or in 
any other provision of this statute which would 
lead us to the conclusion that it takes away tbe 
jurisdiction of the ordinary civil Courts except 
in matters which are specifically within the juris- 
diction of the Special Judge; nor does it take 
away the ordinary right of the citizen who is 
not a party to the proceedings before the Special 
Judge, except as especially provided therein. 
For instance, every claim decreed or un. decreed 
against the landlord in respect of a private debt 
other than debt due to a co-operative society 
registered under the Co-operative Societies Act. 
1912, by its members, unless made within tbe 
time and tbe manner required by tbe Act, is 
under S. 13, deemed for all purposes and on all 
occasions to have been duly discharged. Simi¬ 
larly under 8.18. subject Ho tbe right of appeal 
or revision conferred in chap. VI, tbe effect of a 
decree of tbe Special Judge under sub-s. (7) of 
8.14, shall be to extinguish tbe previously exis- 
ting rights, if any, of tbe claimant together with 
all rights, if any of mortgage or lien by wbicb 
tbe same are secured and where any decree is 
given by the Special Judge to substitute for those 
rights a right to recover tbe amount of tbe decree 
in tbe manner and to tbe extent hereinafter 


prescribed. The olfect of s. l.T is to discharge 
all debts of tbe landlord which arc not duly 
notified and s. 18 lays down w’bat will be the 
effect of a decree passed by the Special Judge 
under s. 14{7). There is no correspondiug provi¬ 
sion in the Act which says that if a property is 
mentioned in tbe notice published under S. 11, 
and a person who has n claim to that property 
does not lay his claim heforo the Special Judge 
he shall be barred if his rights affected by an 
order of the Special Judge from seeking redress 
in tbe ordinary civil Courts, Can it be said that 
tbe right of the citizen to seek redress in the 
ordinary Courts of law and the jurisdiction con- 
ferred upon the civil Courts to grant such re- 
dress are impliedly taken away by 8. ll? Wo 
find no justification for such a view in any of 
the provisions of tbe statute. On the other baud 
the absence of any provision in the statute rela- 
ting to matters with which S. ll deals, corres¬ 
ponding to tbe provisions laid down in Ss, 13 
and 18 confirms us in the view that the Act 
should not be interpreted so as to take away the 
ordinary fight of tbe citizen or tbe jurisdiction 
of the civil Court to determine such right. To 
take a different view may lead to serious conse¬ 
quences. How is a person to know that bis pro- 
perty has not been mentioned by the landlord in 
bis written statement under S. 6 as bis or by a 
creditor of such landlord in bis statement under 
s. 10 ? That a notice is published in the gazette 
under 9.11 specifying the properties mentioned 
in tbe written statement filed by the landlords 
of their creditors is no reply to this question. 
About a hundred courts of Special Judges are 
working in this province and it is obviously 
impossible for any person to know if some of bis 
property has not been included in a written 
statement under s. 8 or S. 10 filed in one of these 
Courts, in auy of the numerous cases pending 
therein. Were it intended by the Legislature 
that if a person having a claim to any property 
mentioned in tbe notice under s. ll, fails to 
apply to tbe Special Judge be loses bis right of 
bringing a suit to establish his title thereto in 
the ordinary civil Court, we have no doubt that 
it would have said so in clear terms. There is 
no such provision in tbe statute nor is there any¬ 
thing in any of tbe provisions thereof wbicb in 
our opinion could legitimately be regarded to 
imply such an intention on the part of the 
Legislature. 

[19] It is true that a right is given under 
s. 11 , to every person who has a claim to any 
property wbicb is mentioned in tbe notice refer¬ 
red to in the section to approach tbe Special 
Judge and seek redress. This does not, however, 
necessarily imply that if be does not do so bis 
ordinary right to seek redress in tbe civil Court 
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19 taken away. It was considered by the Allaha¬ 
bad High Court in the case to which reference 
has been made above that the provisions of S. 11, 
indicate that the Legislature intended to secure 
finally on all questions of title which might be 
raised in proceedings, under the Encumbered 
Estates Act. That may be so as regards persons 
who are parties to those proceedings, But it is a 
different thing to hold that persons, W'bo are not 
parties to the proceedings, and who have recei¬ 
ved no notice except such as may be implied by 
publication of a notice in the gazette and other 
newspapers, would lose their title to properties 
mentioned in the notice if they fail to file a 
claim under 8.11. 

t 20 ] We cannot consider it to be at all likely 


argued, as clearly it could not be, that by virtnij 
of S. 47 every proceeding of the OollMtoi« 
Special Judge under the Encumbered Eetiia 
Act has the force of a judgment in rm. TW 
language used in this section is very wide in iti 
scope and if interpreted literally would have the 
effect of giving every order of a Special Jndgeo! 
Collector passed under the Act the effect of a 
judgment in rem. A literal construction 
therefore be ruled out and the section sboold be 
construed as subject to some limitation. We 
have to determine what this limitation sboold be. 
The section finds place in the Chapter dealing 
with appeals and revisions. The statute creatd 
a new jurisdiction of limited character. Provi¬ 
sion is made in the Act for remedies against tbe 


that if the Legislature intended this to be tbe 
law it would not have said so in clear and un- 
ambiguous language but left it to be inferred 
from tbe general scheme of the Act. We have 
cursorily examined above the scheme of the Act 
and find nothing therein to justify such a cod« 
elusion. Depriving a citizen of bis right to seek 
redress in the ordinary Courts of law in respect 
of civil rights is a serious matter, and it would 
be difficult to find any instance where this is 
'done otherwise than by an express provision of a 
'statute. 

[2l] Mr. Suraj Husain strongly relied on the 
provisions of S, 47 of the Act. He contended 
that in tbe proceedings of the Special Judge it 
was held that tbe property now in dispute in tbe 
two suits which have given rise to these appeals 
was liable to attachment and sale for satisfaction 
of the debts of tbe applicants landlords. It was 
argued that in view' of the provisions of S. 47, 
this could not be questioned in any Court. Under 
tbe Evidence Act, judgments, orders or decrees 
unless they by law prevent any Court from 
taking cognizance of a suit arc irrelevant when 
the question is whether such a Court ought to 
take cognizance of such suit (s. 40). Under S. 43 
of tbe same Act, judgments, orders or decrees 
other than those mentioned in ss. 40, 41 and 42, 
are irrelevant, unless the existence of such judg¬ 
ment, order or decree is a fact in issue or is rele- 
vant under some other provision of the Evidence 
Act. \Ye have already shown that the order of 
Special Judge or to be more accurate the list 
prepared by him under S. 19 would accordingly 
be irrelevant unless its existence under any law 
prevent tbe civil Court from taking cognizance 
of the suits which have given rise to these 
appeals. We have already shown that neither 
S. 11 , Civil P. C., nor the general doctrine of 
res judicata can legitimately be applied to the 
case before us. Gan it be said that S. 47, Encum¬ 
bered Estates Act, prevents the civil Court from 
taking cognizance of these suits? It was not 


orders passed by Special Judges and Collectonio 
S9.46 and 46 by way of appeal and revistn. 
Then follows S. 47. It lays down that any pro- 
ceeding of the Special Judge or Collector nndfl 
the Act shall, subject to the provisions of 88.46 
and 46, not be questioned in any Court. But for 
such a provision it would be open to a parly to 
any proceeding before a Special Judge or i 
Collector against whom an order was pesaed 
under the Encumbered Estates Act to a^tale the 
same matter in any ordinary civil or revenM 
Court. Section 11, Civil P. C., would not apply 


' such a case. We are of opinion that fl. wa* 
meted to provide against such a conlin^a^T 
id this should enable ua to deterpiiB® 

itioD subject to which this section must he read. 

[22] “Appeal” is a remedy open only w 
irties to the proceedings and not to etrau^ 
imilarly the powers of revision 
ily so as to affect the parties to tbe htig 
p would, having regard to the 
e have referred to, be only legitimate 
lat s. 47 creates a bar which affeote only ^ 
ho are parties to the proceedings 
pecial Judge or Collector, or who 
ime provision of the Act bound, modet i« 
sing other remedies allowed to them^^ 
•dinary law, to be a patty to the 
)fore the Special Judge or Collector. ^ 
ready given our reasons for tbe view 1 
: S. 11 of the Act. The result, ^ 

1 a proper interpretation neither 8 U. ^ 


Ramraji and Suraj Bafthsh. .rjarthoiA 

[23] But apart from these 
which are based on an interpwtati 
and 47 of the Encumbered Es^ ol 

that the two annas share in D*hw ^ 
which one anna eight pice twwve 
owned by Ramraji and three pies ^ ^ 

by Suraj Bakbsh, wm not mentionw 

notice published under S. U jocluBOO 
gazette. It is clear, therefore, that to 



Oadh 279 


Ghafoor V. Chhote\- Lal 


iMB 

of these two acnas sbai'e io the list seat by the 
Bpeoial Judge along with the decree transmitted 
by him under S. 19 cannot affect their title to 
this property. 

[24l It was argued that Suraj Bakhsb had, 
when he was dispossessed of bis property under 
B. 85 of the Act, preferred an objection before 
the Collector which was dismissed and that 
Rararaji not only filed an objeotion before the 
Collector which was rejected but further prefer, 
red an objection before the Special Judge which 
fihe allowed to be dismissed for default. These 
orders, it was contended, barred the re-trial of 
the matter in the civil Court, Neither the Col¬ 
lector nor the Special Judge could entertain 
these objections under any of the provisions of 
the Encumbered Estates Act, and the orders 
passed by them throwing out the objections 
cannot, therefore, be regarded as proceedings 
under the Act. The Collector was bound by 
the Special Judge's decision as regards the pro¬ 
perty which could be leased, mortgaged or sold 
for satisfaction of the decrees transmitted to 
him under 9.19 and had no authority to enter- 
taiu any objections against that decision. No 
objections were preferred by Suraj Bakhsh before 
the Special Judge, and Ramraji’s objections 
related to property which was not mentioned in 
the notice under 8.11 published in the gazette. 
The Special Judge thus had no legal authority 
to give any decision on the title to that pro¬ 
perty. When a statute creates a special tribunal 
with limited jurisdiction, conferring upon it 
specified powers and imposing specified duties 
and also prescribes the conditions with regard 
to the manner of their exercise, such conditions 
must be strictly followed. If there is such a violent 
departure from the procedure laid down by the 
statute for exercise of powers conferred by it as 
to take tbematter outof what can he legitimately 
regarded to be within the contemplation of the 
statute any order thus passed in disregard of the 
provisions of the Act cannot be held to be a 
proceeding under the Act. The objection based 
upon what was done by Suraj Bakhsh or Ram- 
raji after they were dispossessed under s. 35, 
Encumbered Estates Act, must therefore fail, 

[ 28 ] With regard to the 9-3/5 pies share 
claimed by Suraj Bakhsh it was urged that the 
notice published in the gazette under s. ll did 
not specify clearly whether this share was also 
claimed by any of the landlords applicants to be 
his property and accordingly the owner could 
not know whether be should or should not prefer 
a claim under 6. ll. It was contended on behalf 
of Suraj Bakhsh that in the circumstances of 
the case it should be deemed that no notice with 
respect to this property was published and 
relying on the principle underlying the decision 


in 84 oal. 470* we were asked to bold that the 
provisions of the Encumliored Estates Act were 
not bar to the maintainability of the suit in the 
civil Court in respect of this property. In view 
of the interpretation we have placed upon Ss. ll 
and 47, Encumberecl Estates Act, it is unneces¬ 
sary to consider this argument though it may 
be observed that we do not regard it as wholly 
without substance. 

[20] For reasons given above, we are of 
opinion that the Courts below came to a correct 
conclusion. All the three apiieals fail and are 
dismissed with cost?, 

S.C. Ajtimh dismissed. 
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Second Appeal Ko. 424 of 1942, Decided on l!S 11- 
1947. egdinst order of Civil •hidgc, B.irabanlii. D-/ 
8-0-1942. 

fa) Civil P. C. (1908), S. 9- Right of worship and 
right to take out precession—These are inherent 
civil rights enforceable in law Courts and indepen¬ 
dent of custom — They can be interfered with only 
on grounds of controlling of traffic, preventing of 
disturbances and of nuisance, public or private — 
Rights are personal and cannot be controlled by re¬ 
presentative agreements. 

The right of worship is a civil right enforceable iu 
the Court of law aod it is an inherent right indcpcndcot 
of custom ■ 2 Mad. 143; 5 Mad. 804 aud 16 A.I.R. 1931 
All. 674, Ril. OH. [Para 6] 

The right to take out a procession is also a civil 
eight enforceable in a Court of law. It is also an in* 
berent right independent of custom : 12 A. I. H. 192-) 
r. C. 36 and 31 A. I, R. 1944 P, C. 33, liel. on. 

[Para 6] 

The exercise of these rights is however subject to the 
rights of other members of the public and subject to the 
powers of the appropriate executive authorities of coo* 
trolling traffic and preventing disturbances of peace. 
The rights may be limited by the civil Courts on the 
ground of nuisance, public or private: 13 A. I. R. 1931 
All. 674; 31 A. 1. R, 1944 P. C. 33 and 18 A.I.R. 1931 
All. 341, lleJ. on. [Paras 7, 8J 

The custom if any does not abridge the inherent 
rights of the community in respect of religious proces¬ 
sions. If however, parlies are bound by a contract inter 
se, a declaration in breach of such a contract will not 
be granted by a civil Court. Dot the right of an iu* 
dividual io this matter is his own personal individual 
right and is not derived from any other person. Any 
representative agreement between two communities, in 
the legal sense, is therefore impossible and such repre¬ 
sentative agreement between the representatives of the 
two communities cannot control such rights. [Para 9] 
Annotation : ('44-Com.) Civil P. C., S. 9, N, 28, 24. 
(b) Civil P. C. (1909), S. 35 — Costs are in discre- 
tion of Court — Discretion exercised reasonably — 
Appellate Court will not interfere. [Para ll] 

Annotation ; (’44*Com.) Civil P. C., 8.35, N, 3. 

Casas rtjtrred-.— 

1. ('78-80)2Mad. HS.beahayyanagar v.Seebayyanagar. 

2. ('82) 5 Mad. 304, Pattbasaradi Ayyangar v. Cbinoa 
Edshoa Ayyangar. 
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3. {'.^2) .3:! All. ; IS A. I. H. 1931 All. 671 : 137 

I. o>iT.-Ifiitki Prfi^fld V. Karamat Husa'n. 

4. (••25) }7 Ail. 131 ; 12 A. I. R. 1925 P. C. 36 ; 52 

J. A. 6 l:SG 1. C. ’236 (P.C.), Manzar Hasan v, Mubam* 

mad Zaman, 

5. Cl-i) :!1 A, I. R. 19J4 P. C. 33 : I. L. R. (1944) Ear. 

P. C. ISl ; I. L. R. (1944) All. 191 : 71 I. A. 25 ; 213 

I, C. 144 (P.C.), .^lartin A Co. v. FaiTazHuGain. 

6. (■3->i 33 All. 481 ; lb A. I. R. 1931 All. 341 : 131 

I. C. 40, Miibammad Jalilkhan v, Ram Natb. 

.'[a'umuddin — for Appellant-. 

Banerii nnd B. K. DUaon — for Respondents 
(7,2. 3, 3, 

Judgment. — Thia is the defendants’ second 
aj'iieal against the decree, dated 8.8-1942, of Mr. 
G. S. Misra, Civil Judge, Barabanki, confirming 
the decree passed by the Munsif of Ram- 
sanehigbat. 

[ 2 ] The plaintifl's, a section of the Hindu 
community of the town of Zaidpiir in Barabanki 
district, tiled a suit in representative capacity 
against the defendants, a section of the Muslim 
community also in a representative capacity, for 
a declaration that in the town of Zaidpur (l) 
they were entitled to perform worship and 
recitations in all their temples and abodes of 
deities with music and dancing without any in- 
terference from the Muslims, and ( 2 ) they were 
entitled to takeout processions practising their 
religious observances on the public highway on 
any cccasion they liked without interference 
from the Muslims. They prayed for a permanent 
injunction restraining the Muslims of Zaidpur 
from interfering with them in the exercise of the 
rights so declared. The plaintiffs alleged that at 
the instance of the Muslims of the town exe- 
cutive authorities had issued orders from time to 
time interfering with and restricting their rights 
in such matters. The defendants denied the claim 
as put forward and contested the suit on various 
grounds. 

[3] The most important objections which are 
material in the present appeal are that accord- 
ing toa well-recognized custom the Hinduscould 
take out processions on certain specified occa. 
sions only subject to certain restrictions regard- 
ing times, routes, destination and the playing 
of music, and that within their knowledge there 
was only one temple in Zaidpur where Hindus 
had been performing worship, that the custom 
pleaded has been incorporated in two agree- 
ments between the representatives of the Hindus 
and Muslims, viz, Ex. Ji dated 21-8-1911 and 
Ex. J2 dated 9.4-1935, and that the Hindus could 
exercise the rights subject to the custom and the 
agreements mentioned above. In their applica. 
tioD the plaintiffs denied the custom and pleaded 
that the agreements were not binding on them. 

[4] The trial Court held that there was no 
custom of the kind pleaded by the defendants, 
that the agreements did not bind the plaintiffs, 


that the plaintiffs were entitled as of right to 

perform worehip and take out ptocessiona rahjert 

to orders or directions issued by the Magistnte- 
or the police for preventing a breach o! tba 
peace or obstruction of thoroughfares, or for 
other matters mentioned in s. 144, Criminal 
P. C„ or under other statutory provisions or foi 
regulations of traffic, provided that the exercee 
of the rights does not amount to a nuisance 
recognized by law. The suit was decreed eecorf. 
iogly. As the plaintiffs bad asked for an mi- 
qualified declaration of rights they were no) 
awarded their costs, and the parties were 
directed to bear their own costs. The defendants 
being dissatisfied went up in appeal and the 
learned Civil Judge held that the question of 
custom was really irrelevant, that in foot then 
was no custom, that the agreements pleaded in 
the case were not binding on the plaintiffs and 
accordingly the decree of the trial (Dourt m 
affirmed and the plaintiffs were deprived of 
their costs in the appeal in the interest of 
maintenance of cordial commual relationa 
The plaintiff’s cross-objection in respect of the 
costs of the trial Court was also dismissed, 

[5] In the present appeal by the defendanla 
their learned counsel has only urged that tha 
declaration granted should have been further 
made subject to the custom and the agreemenla 
pleaded in the cose. He has, however, frankly 
conceded that be can cite no authoritiM lor bia 


proposition. 

[6] The right of worship is a civil n&bt 
enforceable in the Court of law and 
inherent right independent of custom. Id 3 MM-l 
143^ and 5 Mad. 304^ it has been held that 
various creeds under the British CtowD 
got full liberty to celebrate their rebp^ 
rights and to do worship in accordance with v» 
tenets of their creeds, to build places of wo^ 
ship on private lands, and that 

orders of Magistrates no interference wiUi 

liberty can be tolerated. In select 
Oudh, Queen 'Empress v. Saiyid 


C/sian, it was stated: liWaMiir 

“Yet I cannot concede that any class 0‘ j 
munity has a right to oppose such public 
worship on the part of others, ^ ta 
obey the law of the land and restrict thcm^i ^ 
limits which the executive officers of 
legally prescribe. Each sect baa the right ^ 
according to its own tenets, provided ids* 
under the conditions above stat^. . 

These are the only conditions upon wnio ^ 
be possible for the British Goverament ^ 
administer territories containing ^ 

various creeds and accordingly universal w 
the settled policy of the (Sovernment. t-affecl 

[7] In 53 ALE. 886^ Mukerjt J. 


P* V » «r the Crown In 

“The civil right of every sobjeot of ji^ 

that be would be entitled to carry on nis. 
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any method he likes b«t so long ft? he does not 
by his perforniMiccs afi^ct others injotiously* In 
tlvisview, both Hindus and Mulminmftdftns have the 
right to cftrry on their worship, the Muhammadans m 
(heir mosque and the Hindus in their temple unres¬ 
tricted each by the other so long as the oivil rights of 

the parties are not eucroached upon.There can 

be DO doubt that in India there is an absolute freedom 
of worship for every person living under the protection 
of the British Crown. A worship of the deity by a 
single individual or group of individuals according to 
their own rites can be interfered with only if the act or 
acts of the aforesaid persons should amount to an 
infringement .of the rights of the public in general, or 
of tbo private rights of indivicluals, which in this case 
would be of the defendants. In order that the act or 
acts of worship may be interfered with they must 
amount either to a public nuisance or to a private 
Dulsance." 

In tbe case mentioned above the reliefs sought 
were identical in nature to those sought in the 
present suit and the reliefs granted in tbe suit 
were similar to the reliefs so far granted under 
this suit. The legal position tvas stated in the 

second head note as follows: 

“Every person has a right, independent of custom to 
worship in his own method and according to bis own 
rites: the right however, is not absolute but is limitea 
bv the rights of others. The exerciie of the right may 
be limited by order of the public «uthoriUcs under 
Ss. Hi or S. 133. Criminal P. C., or S. 30. Tolice Act, 
and by tbe civil Courts on the grounds of nuisance, 
public or private.’’ 

[8] The right to take out a procession is also 
a civil right enforceable in a Court of law. It is 
also an inherent right independent of custom. 
IAs regards tbe right to take out a religious 
procession the legal position has been set at 
rest by decisions of their Lordships of tbe Privy 
Council. In 47 all. 151^ their Lordships of the 
Privy Council, while dealing with tbe right of 
Shias to perform matamin front of a mosque of 
Sunnis, held that: 

In India there ia a right to conduct a religious 
procession with its appropriate observances tbrougb a 
Public street so that it does not interfere with the 
ordinary use of the street by ibe public, end subject to 
lawful directions by tbe Magistrates. A civil suit for a 
declaration lies against those who interfere with a 
religious procession or its appropriate observances. 

This principle has been re-affirmed In A. l. B. 
1944 P. c. 33.® In that case certain Shia Muslims 
of Amroba in Motadabad district wanted to 
take out "tazias” of a particular height exceeding 
that of the electric wires of the local Electric 
Supply Company. In 1930 they filed a suit to 
restrain the Electric Supply Company from 
permitting the wires to interfere with tbe free 
passage of tbe "tazias." Here it was claimed by 
the Shias that by an old custom they bad a 
right to take out “tazias” to tbe height of 27 
feet. They also alleged a compromise with the 
Electric Supply Company in tbe previous years. 
In tbe course of their judgment their Lordships 
while agreeing with tbe High Court that it is 
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unnecessary to consider the question of enstom 
observed: ,, 

“They agree that it la unnece.??ary to con-ider tlii. 
nuestion of custom. The plaiiilitfs Lave the right 
members ol the public to take part in religious proces¬ 
sions in the street: subject of course to the right- of 
other members of the public topassandrepassalong thc 
same streets and subject to the powers of tbe uppn.pnnte 
authorities of controlling Iralhc and preventing distur* 
banco This light as a noniml user of the highway docs: 
not originate in custom. Whether a highway could U 
dedicated subject to sucb a custom need not he eon.i- 
dered. It is not allegtd in the present case aud it i.? 
dillicult to see how such a situation could arise, llie 
rights of tlie plaintifTs therefore are no more and no 
less than tbe rights of any member of the public ana 
subject to Que^licn3 of danger or disorder there seenu! 
no reason why a member of the public should not 
convoy along an open street as part of a nonunl use of 
tbe street articles of any height, But as the plainUfl- 
rights are those of tbo public, so where public rights 
may lawfully be abridged, so may the plauUitl’s.’ 

It is clear from the decision of their Lordships 
that custom does not affect the rights iu regard 
to religious processions. Their Lordships do not 
say anything specifically about the effect of the 
compromise as apparently no right was claimed 

on its basis. 

[9] In 53 ALL. 434 '’ where disputes arose 
between Hindus and Muslims iu ivspect of 
religious processions and Muslims sought to 
restrict the rights of Hindus on tbe basis of both 
custom and compromise tbe law was most ably 
9 ummarized-if I may say so with all respect to 

the learned Judges—and it was stated . 

■‘There is a tight in every community to lake cut a 
religious procession, with its appropriate observances, 
alon" a high way. This is an inherent eight and does 
not depend on tbe proof of any custom or long establi¬ 
shed practice, Even if such a procession be an inoova- 
lion, it would be in tbe exercise of legal rights. Tho 
right is independent of any long standing tradition and 
is not lost by mere abstention or non-esercise of it for 
ft number of years. Any inquiry as to the existence or 
non-existence of an old custom is therefore unnecessary 

and irrelevant.Every man is entitled to enjoy 

Ills own civil right provided in doing so ho does net 

infringe the legal rights of another.If tbe parties 

are bound by a contract inter se a declaration in 
breach of such contract will not be granted by a civil 
Court." 

It is clear that tbe custom if any does not abridge 
the inherent rights of the community in respect 
of religious processions, and further if parties are 
bound by a contract inter se, a declaration in 
breach of such a contract will not be granted 
by a Civil Court. In tbe present case both the 
Courts below have found it as a fact that tbo 
agreements of compromise, Ex. Jl and J2, can¬ 
not possibly be considered to have been executed' 
on behalf of every member of the particular 
community and as such they have no binding 
effect. The reason for such a finding is that the 
representatives cannot possibly represent all the 
persons of tbe community which must include 
many minors and without proof of valid autho- 
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rity, express or implied, it would not be possible 
to bind the other members of the community 
who are not parties to the written compromises or 
could not validly give consent. Further the right 
of an individual in this matter is bis own 
I)er9oaal individual right and is not derived from 
iny other person. Any representative agreement 
in the legal sense is therefore impossible in 
view of the nature of the right the exercise of 
which is sought to be controlled by the agree- 
'nient. 

[ 10 ] It is thus clear that the rights claimed 
by the Hindus in this case are not capable of 
l.eing governed either by any custom or by any 
compromise. The decisions of the Courts below 
weiv obviously right and cannot be interfered 
with. The appeal accordingly fails and is hereby 
dismissed with costs of this Court. 

fn] As regards the costs of the trial Court 
and tliG lower appellate Court, the respondents 
have filed a crose-objection claiming costs of both 
the Courts. Costs are always in the discretion 
of the Court and so long as this discretion is 
exercised reasonably no appellate Court will 
interfere. The trial Court refused the costs on 
the ground that the plaintiffs bad claimed an 
unqualified declaration of their rights. The lower 
appellate Court thought this a reasonable ground 
and so dismissed the cross-objection regarding 
the costs. I agree with the lower appellate Court 
on lliis jioint and there is no reason to interfere. 
Tiie lower appellate Court refused the costs of 
the appeal before it in the interest of mainten¬ 
ance of cordial communal relations. This also 
is a reasonable ground, and I see no reason to 
interfere. In the result the cross-objection is 
dismisa'd, but I direct that the parties shall bear 
their own costs of the cross-objection. 

^ Appeal dismissed. 




provident fund during pendency of appeal decreM 
-Subsequent resolution by Board confinnW 
decision of Committee and action of Chainnan No 
fresh order of dismissal _ Suit by employee tot 
declaration that he was still in employment and lor 
arrears of pay-Plaintiff held entitled to declaration 
— He was held not estopped by previous suit _ 
S. 326 held applied — Allowances not mentioned 
m notice under S. 326 held could not be allowed 
Evidence Act (1872), S. 115. 

A Betrenchment Committee of a Monioipsl Board 
abolished certain post. The incumbent of tbe pwt wij 
dismissed by the Chairman of the Board under S.74. 
The decision of the Betrenchment Committee was not 
confirmed by the Board. On appeal by the employee to 
Government the order was held to ^ invalid and it 
directed that the Board should adopt a resolution 
retrenching the post and the chairman shooldthaa 
pass formal order under S. 74 dismissing the ia- 
cumbent of tbe post. During the pendency cd tbe appal 
the employee sued to recover his provident fund on tbo 
ground of bU dismissal and got a decree. The Board 
then passed a resolution confirming the decision of the 
Betrenchment Committee and the action of the Qbaif 
man. No fresh order of dismissal was thereafter pawd 
by tbe Chairman. The employee biooght a salt for 
declaration that he was still in service and for recovery 
of arrears of pay : 

Held (1) that tbe order of tbe Chairman was uifre 
vires and the subsequent resolution of the Board had 
no effect. Tbe plaintiff was therefore entitled to tbe 
declaration : 32 A. L R. 1945 F. C, il, Disting. ; SO 
A. I. B. 1943 Oudh 368, M. on. [Paras 28, 29,30] 

(2) that tbe plaintiff was not estopped by reason 
his suit for provident fund as it was fiM before Ibe 
decision of the appeal to Government; [Fan 09] 

(3) that S. 326 applied and the plaintiff ooald racorer 

only six months’ salary: 19 A. I.B.l932 0adbI93 
(F. B.), Foil; Case law reviewed. [Para52] 

(4) that claim to allowances and increased pay not 
mentioned in notice under S. 326 could not be lilowed. 

[Para 541 

Annotation : (’46-Man.) Evi. Act,S. 115, N. 4. 

(c) U. P. Municipalities Act (2 [11] 

S. 326 — Scope and applicability — Section covers 
illegal omissions also — Omission by Board to pay 
employee’s salary—S, 326 applies in such case. 

It is true that S. 325 applies only to cases in re^ 
of "an act done or purporting to have been done bj 
the Board. But S. 4 (2), U. P. Genera! CUosw A«V 
provides that "words which refer to acts done 
also to illegal omissions.’’ Thus the omission of»» 
Board to pay its employee's salary would be an act J 
the Board to which tbe provisions of S. 326 troald 
applicable if the other conditions of the sechon •" 
satisfied. Prima facie the words used in S. 3^1) 
wide enough to cover all cases' against the Bow 
every description: 19 A.I. B. 1932 Oudh 193 (iJJ-A 


[Paras 34, 36,36] 
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Municipal Board, Lucknow — Defendant — 

Appellant v. Aziz Hussain — Plaintiff ~ 

Despondent. 

Second Appeal Noi.3»8 and 389 of 1943; 253 and 254 
<^1 1944 and 407 and 452 of 1945, Decided on 29-7-1947, 
against order of Dist. Judge, Lucknow, D/- 13-8*1943. 

fa) U. P. Municipalities Act (2 [II) of 1916), S. 71 
—Power under, cannot be delegated by Board to 
Retrenchment Committee. j 

The Municipal Board cannot delegate its power under 2. (’43) 1943 0. W. N. '118 : 30 A. I. B- IW* 
ft, a to tbe Betrenchment Select Committee. Hence 368 : 19 Luck. 163 ; 207 I. C. 178, Abdul vaiu . 
lebolutions delegating such power and action' taken in 
pursuance of such delegation are of no legal effect. 

[Para 22] 

(b) U. P. Municipalities Act (2 [II] of 1916), 

Ss. 74, 326 — Retrenchment Committee abolishing 
certain post — No confirmation by Board—Chair> 
man dismissing incumbent—Appeal to Government 
— Order of Chairman held invalid—Suit to recover 
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Municipal Board, SoroQ. 

15. (’98) 2 C. W. N. 689, Ambika Churn Mozumdar v. 
Satish Cbunder Sen. 


K. P. Mim and Mohammad Ahmad — 

(or Appellant. 

ilrtiii Bharose Lai, Iflikhar Hus<iin and li. B. 

Choudhri — (or Respondent. 

Judgment. — These six appeals arise out of 
three suits iustituted by kiiz Hussain against 
the Lucknow Municipal Board (to which we 
will hereafter refer as the board) in respect of 
his dismissal from the service of the board. The 
appeal first came up (or hearing before a learn¬ 
ed Single Judge of this Court who. by reason of 
the importance of the questions of law which 
Arise, has referred them to a Bench (or decision. 

I 9 ] The facts which are admitted and which 
are common to the three cases are as follows: 
On 6-8 lfl36, the plaintiff entered into the service 
of Ibe board as a Chief Tap Inspector on a 
salary of Rs. 80.4.90. In 1940 it became neces. 
sary for the board to retrench its expenditure. 
By resolution No. 355, dated 12 7-1940, it appoint- 
fid a Retrenchment Committee, A suggestion 
was made by the Superintendent of Water 
AVorks that a saving of Bs. 5000 per year could 
bo effected in bis department and this proposal 
was forwarded by tbe board to the Retrench¬ 
ment (Committee which was authorised to decide 
the matter of reducing the staff without further 
reference to tbe board. For the purposes of 
carrying out this work, the Chairman of the 
Water Works Committee was also to be a mem- 
bar of the Retrenchment Committee — vide 
Resolution No. 539 and 540 dated 19.8-1940 (Ex. 
10 & ll/p. w. 2‘of suit NO. 60 of 1942). 

[3] On 6.12-1940, the RetrenchinentCommittee 
resolved that certain specified posts in the 
AVater Works Department. Including the posts 
of two Chief Tap Inspectors, should be abolished 
and it directed tbe Superintendent of the Water 
Works to suggest tbe names of the persons who 


were to be removed from tbe service as a result 
of tbe abolition of the posts. On 17-12.1940, the 
Superintendent submitted tbe list which includ¬ 
ed the name of tbe plaintiff also, and on the 
same date the Chairman directed that notices 
should be issued to all the persons entered in 
the list that their services would not be required 
after 1.11941 {vide Ex A eof Suit No. 60 of 1942). 

(4] Notices wore issued by the Superintendent 
accordingly. Tbe notice to the plaintiff is Hx. 7 
of the Suit NO. 60. This notice was served on 
tbe plaintiff on 23-12-1910. On the same date 19 
members of tbe board (i e. a majority of the 
members) made a request in writing to the 
Chairman to place tbe resolution of the Re- 
trenebment Committee (or a reduction of tbe 
staff before tbe board for reconsideration, (This 
matter remained pending till 20-3-1042, when 
the papers were filed without any further action: 
vide EX. A7 of Suit NO. 224/165 of I9l3.) 

[j] Tbe plaintiff (and the other Tap Insjwctoc 
dismissed with him) appealed to tbe Provincial 
Government in exercise of the right given to 
them by S. 74. V. P. Municipalities Act (Ex. 
9/p. W. 2 of suit NO. 60). They contended that 
tbe order for their removal was illegal and they 
prayed for their re-instatemeDt. or, if the order 
was found to be legal, for tbe pay and allowances 
to which, they alleged, they would, in that 
event, be entitled. This appeal remained pend- 
ing for a considerable time and, on IS-B-IWB thi 
Provincial Government decided by G. 0. no. 
2756/11-30.41 (EX, 3 of Suit NO. 60), that the abo¬ 
lition of tbe two posts was justified and necee- 
sary but that tbe procedure adopted was illegal, 
since it was only tbe board itself that could 
abolish posts and that this authority could not 
be delegated. It further held that tbe Chairman 
could only order dismissal after tbe posts bad 
been abolished. As a result it ordered to the 
board to proceed “now" to adopt a resolution 
retrenching Ibe two posts and directed further 
that the Chairman should then pass an order 
dismissing tbe appellants unless they bad already 
been absorbed in some other posts. It then 
directed that tbe appellants should get three 
months’ salary in lieu of notice and should also 
get leave to which they were eutitled. Tbe effect 
of this order has been discussed at considerable 
length by tbe learned counsel for the board and 
its meaning and effect has a very important 
bearing upon tbe decision of all tbe appeals. 

(6] About six months after the receipt of this 
Government Order, on 15-2.1943, the board 
passed two relations by one of which it con¬ 
firmed tbe proposals of Retrenchment Committee 
abolishing tbe two posts of Chief Tap Inspeclora 
(as well as a large number of other pc»ts) from 
1-M941, and also confirming the order passed 
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by the Cli;iirmari on 17-12-1940, dismissing the 
plaintirt and others [vide Ex. A.3 of Suit NO. 224/ 
105 of 1241). 

[7] Some money had accumulated to the 
cicdit of the plaintiD' in the Provident Fund and 
ho desired to get this back. When the hoard did 
not give it to him he gave a notice to the board 
on S-5-1941, through his counsel alleging bis dis- 
missal from service as from M.1941, and, in 
consequence, his right to get payment of the 
Provident Fund (Ex A-l of Suit No. 60). On the 
lailure of the board to pay the money the plain¬ 
tiff instituted a suit which was decreed by the 
Muasif South Lucknow, on 20.1.1942 (Ex. A.2 
of Suit No. 60). 

[B] Thereafter, on C-5.1942, the plaintiff gave 
a notice under s. 026 (i), Municipalities Act, to 
the board of bis intention to file a suit for 
lUTears of his salary on the ground that his 
dismissal was illegal and ultra vires, and he 
demanded payment of all arrears of salary due 
up to the date of bis notice. He also expressed 
his inrent'on of suing for damages. The board 
replied to this notice hut refused to accede to 
the contentions of the plaintiff. Consequently, on 
26.9 194-2, the plaintiff instituted Suit no. 60 of 
1942 against the board in the Court of the civil 
Judge, Lucknow. In this suit be alleged that his 
dismissal was illegal and invalid and that be 
was entitled to Rs. 1920, as salary for 20 months 
from 1.1.1941 to 31 8.1942, at the rate of Rs. 96 
per month. He further pleaded that he was 
entitled to Rs. lOO as damages for mental and 
bodily worry and loss of health and honour 
owing to his invalid removal from service. At a 
later stage he added a prayer for a declaration 
that resolutions 539 and 540 of the board, 
dated i9-9-l940 were illegal and ultra vires. In 
the alternative he pleaded that, if bis dismissal 
was lawful, be was entitled to three months 
salary in lieu of notice and the salary for 
six months 12 days due to him as leave. He 
alleged that the cause of action accrued to him 
on 19-1-1941, and thereafter on the 1st day of 
each month. 

[9] In its written statement the Board denied 
that the dismissal was invalid or ultra vire^ 
and contended that the plaint was not in aceor- 
dance with the terms of the notice, that the suit 
was barred by time, that the plaintiff had already 
obtained refund of his Provinent Fund on the 
basis of bis dismissal and he could not conse¬ 
quently plead continuation of bis service and 
that, in any case, the plaintiff was not entitled 
to more than three months salary. In an addi- 
tional written statement it was pleaded that, the 
relief for declaration had not been mentioned in 
the notice and could, consequently not be claimed 
and further that it w’as barred by time. 


[ 10 ] The learned civil Judge -framed tl» 
following five issues: 

1. (a) Whether the Select Committee for retreacl^ 
meat appointed by the Municrpal Board had no autho¬ 
rity to dispense with the plaintiQ’e setnees? 

(b) Whether the order dispensing with pliintir* 
services was illegal on account of any other reason? U 
so, what is Us effect. 

2. Whether the claim of the plaintiff is time-birred? 

3. Whether, in view of the decree, dated 10-M812, 
the plaintiff cannot plead continuation of service? ' 

4. Whether the claim of the plaintiff is not in 
accordance with the terms of the notice, dated 6-5 1942? 
If so, what is its effect? 

.5. To what relief and damages, if any, isthe plaintiff 
entitled? 


[ll] Upon these issues the learned civil Judge 
found: 

(1) That although the Select Committee was in¬ 
directly responsible for the removal of the plaintiff, ba 
was in fact removed under the orders of the Cllli^ 
man. 

(2) That the Chairman had no authority to remove 
the plaintiff until the Board bad abolished the post 
which he held. 

(3) That the functions of the Board under S. 71, 
Municipalities Act could not be delegated and conse¬ 
quently the resolution of the Select Committee conld 
not operate to abolish the plaintiff’s post. It was illegal 
and ultra vires. 

(4) Section $8, Municipalities Act does not applf to 
the case. 

(5) That the order for the abolition of the platDtiS'e 
post being illegal, it did not bring abont the discharge 
of the plaintiff. 

(6) That, in law, the plaintiff, not 
removed from service, bad a recorring cause of action 
at the expiry of each month. 

(7) That the order of the Board having 

the order of the Government and the suit having b«o 
brought within six months of that order it Is within 
time. 

(8) That the plaintiff is not estopped from challMg- 
ing the validity of bis removal by reason of his actio 
in obtaining a decree for his provident fond monej.^ 

(9) That the claim for declaratory relief is cohere* 

by the notice under S. 326. , , .... 

(10) That it is unneessary to grant the declare i 
since the plaintiff does not press for it and it mate n 
difference whether the declaration is granted or not. 

(U) That the plaintiff is not entitled to 
damages. 

(12) That if the removal of the 
held to be valid he would have been entitled to 
months’ salary in lieu of notice and four months 
on account of privilege leave but this situtation 
not arise. 

The suit was accordingly decreed for recovery o 
H9.1920, arrears of salary. 


[ 12 ] From this decision both the J' 
pealed and by his judgment, dated 18-8IW ■ 
District Judge of Lucknow, dismissed the W 
ippeal and allowed the plaintiff’s 
ng him the declaratory relief claimed 
appeals Nos. 888 and 389 of 1943 have been 
)y the Board against the two decree 
District Judge, the first being against the ^ 
lismissing its appeal and the second aga 
lecree allowing the plaintiff’s appeal- 
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[ 13 ] On 21.7-1943, Aziz Husaio instituted 
another Suit Nos. 234 and 165 of 1943 in the 
Ooiu’t of the Munsif South, Lucknow, claiming 
ten months’ pay for the period from 1-9-1942 to 
30-6-1943, amounting to Rs. 9G0 together with Bs. 
50 interest on tBe same grounds as in the previous 
suit. No declaration of damages were asked for 
in this suit. The Superintending Engineer, Public 
Health Department, U. P., was also impleaded 
33 a party since the Government had taken the 
Water Works under its own management and 
entrusted it to the Superintending Engineer. In 
this case also the Board took the game pleas and 
further pleaded that since the plaintiff bad 
appealed to the Government under S. 74, 
lluuiiiipalities Act, and as the Board had com¬ 
plied with the orders of the Government, no 
civil suit was maintaiuable. The learned Munsif 
framed’l2i3suse8 of which only the following are 
now material: 

(2) Whether the suit is hatred b; limitation under 
S. 326 of Act 2 [11] of 1916? 

(3) Whether the suit is not maintainable lor want of 
valid notice under S. 326 of Act 2 [II] of 1916? 

(4) Whether the plaintiff’s suit is barred by estop* 
pel? 

(5) Whether the plaintiff has been illegally dismissed 
from his service? If so, what is its effect? 

(10) Whether the plaintiff's suit is not maintainable 
as alleged in para. 21 of the written statement of defen¬ 
dant 1. 

[14] Upon tb€B6 issues the learned Munsif 
found: 

(1) That the plaintiff's dismissal was illegal and the 
resolution of the Board, dated 15-2-1943, does not have 
the effect of legalising it. 

(2) That the plaintiff is, therefore, entitled to his 
ealary even for the period subsequent to his removal 
from service. 

(3) That S. 326 (3), Municipalities Act does not 
apply but Art. 102 of Scb. 1, Limitation Act applied 
and that suit for each month's salary is within time if 
it is brought within 3 years. 

(4) That the notice given by the plaintiff to the 
Municipal Board was valid. 

(5) That the filing of the suit for, and recovery of, 
the Provident Fund Money does not estop the plain¬ 
tiff. 

(G) That there is no bar to the institution of the suit 
by reason of the filing of the appeal to the Provincial 
Oovernment. 

[15-16] Upon these hudiugs, since uolice bad 
only been given witb regard to seven months’ 
salary, the suit was decreed for Rs. 672, From 
this decree also both parties appealed and the 
civil Judge, Malibabad, Lucknow, allowed the 
appeal of Aziz Husain. He held; 

(1) That resolution Nos. 639 and 540 of 19-9-1940, 
passed by the Board delegating the power of decreasing 
the number of its servants was not proper. 

(2) That the dismissal of the plaintiff by the Chairman 
was not illegal because the power conferred by S. 74 on 
the Chairman is independent of S. 71. 

(3) That the Government order of 13-8*1942 did 
cot cancel the Chairman's order and did not re-instate 
the plaintiff. 


(4) That the dismissal of the plaintiff was not void 
and ultra vires. 

(5) That since tiie suit was conunenced more than 
six months alter the order passed by the Governmout 
iu appeal under S. 74. Municipalities Act. and it virtu¬ 
ally refused to re-insta(e the plaintiff, the suit is barred 
under S. 326 (3) of the Act. 

(6) That the plaintiff cannot sue for salary unless he 
shows that he was always ready to discharge the 
duties entrusted to him. 

[17] From the decrees in the two appeals 
Aziz Husain has appealed, Appeal NO. 253 of 1944 
is directed against the decree dismissing bis appeal 
and Appeal no. 254 of 19il is directed against 
the decree allowing the Board’s appeal. 

[IS] On 21 2-1944,athird Suit No. 36 of 1944 was 
filed by Aziz Husain in the Court of the Munsif 
South, Lucknow (it was subsequently transferr- 
ed to and decided by the Additional Munsif) 
against the Board. In this suit ho claimed 
RS. 700 as salary at the rate of rs. 100 for seven 
months from 1.7-1913 to 31-1.1944, He also 
claimed Bs. 23 as interest and Rs. 280 as motor 
cycle allowance for seven months. The grounds 
of bis right to the relief prayed for were the 
same as in the previous suits. The defence was 
also the same as in suit no. 224/165 of 1943, ex¬ 
cept that it was pleaded that the Superintending 
Engineer, Public Health Department should also 
be made a party. The material issues in this 
suit were practically the same as those in Suit 
NO. 224/165 of 1943 and the learned Munsif came 
to the same conclusion as the Munsif South in 
that case. He did not bold the plaintifi' entitled 
to any motor cycle allowance or interest but he 
held him entitled to salary at the rate of 9G per 
month and dearness allowance from l 9.1943. A 
decree for Rs. 726 was, therefore, passed. Again 
both parties appealed and the civil Judge, Luck¬ 
now, dismissed both the appeals upholding all 
the findings of the Munsif. Both the parties have 
come up in appeal to this Court. Appeal No. 407 
of 1945 has been filed by Aziz Husaiu while Ap¬ 
peal NO. 452 of 1945 has been filed by the Board. 

[19] The first point which the learned counsel 
for the Board has placed before us is that of 
limitation. In two cases in which this point has 
been decided against him the Courts have pro* 
ceeded on two grounds, namely: (l) That since the 
plaintiff’s service continues, be has a recurring 
cause of action, and (2) that, in any case, the 
suit has been brought within six months of the 
Government's order, which is the final order in 
the matter. 

[ 20 ] It may be noticed that the Court which 
has decided the point of limitation in bis favour 
has also held that the order of the Government 
gives a fresh starting point of limitation. 

[ 2 ll The learned counsel contends that neither 
of these grounds is a valid ground. He points 
out that he pleads the bar of limitation under a 
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special law, namely S. 3126 (3), U. P. Munici* 
]«litie 3 Act. Consequently he contends, by reason 
of S. 20 (2) (b). Limitation Act, s. 23 of that Act, 
which deals with cases of continuing wrong, is 
not applicable. He, therefore, urges that the 
Buits were within time only in respect of salary 
for six months at the most in each case. With re¬ 
gard to the suit for declaration be contends that 
iho Government order does not give a fresh 
starting point for a suit. The determination of 
the question of limitation depends upon the 
questions whether the plaintiil' can still be deem¬ 
ed to bo in the service of the Board or whether 
he has, in fact, been dismissed, though, perhaps, his 
iismisaal is wrongful, and what is the effect of 
Government order of 13.8-1942. We, therefore, 
proceed to decide these questions—which are in 
reality the questions involved on the merits of 
the appeal—first. 

[ 22 ] It is no longer disputed in these appeals 
that the Board could not delegate its powers 
under s. 71, Municipalities Act, to the Retrench¬ 
ment Select Committee. Consequently resolutions 
|N03,539 and 540 of 19.9.1940—the resolutions 
complained of—are of no legal effect and neither 
they, nor anything done in pursuanceof them— 
operate to cause the termination of the plaintiff’s 
service. The learned counsel for the Board, 
however, contends that, even if there is no re. 
trenebment or abolition of the post held by the 
plaintiff the Chairman could nevertheless, in 
exercise of the powers conferred upon him by 
1 .74, L'. P. Municipalities Act, have lawfully 
dismissed or removed the plaintiff from service. 
The argument proceeds that the Chairman did 
exercise bis powers and remove the plaintiff by 
bis order, dated 17-12.1940. That, it is argued, 
the plaintiff ceased to be in the service of the 
Board and is not entitled to any of the reliefs 
for which be prays. 

[23] A further argument addressed to us in 
this connection was that, whatever irregularity 
might have attached to the order of the Chair, 
man, it was nevertheless an order which be was 
competent to pass and, consequently, the only 
remedy open to the person aggrieved by that 
order was to resort to the remedy provided by 
s. 74 of the Act and to appeal to the Provincial 
Government. It is urged that if this view be 
correct the civil Courts would have no jurisdic. 
tion to entertain the suit for a declaration. 

[24] Lastly it was contended that, should the 
civil Courts be considered to have jurisdiction 
in the matter, nevertheless the frame of the suit 
is bad and the suit should have been one for 
wrongful dismissal and not for a declaration 
that the plaintiff is still in the employment of 
the Board. 

[25] In the view which we take of the ease 


we are not called upon to decide either the first 
or the second of the points raised by the leaoied 
counsel for the Board, because bis appealoamtot 
succeed even if bis arguments on these pdnts 
are accepted. The record discloses the fact that 
the plaintiff and another official removed by the 
same order did appeal to the Provincial Govern, 
ment, and the Government set aside the Chair, 
roan’s orders. The Board's learned counsel con. 
tends that, reading the petition of appeal and 
the order of the Government together, it must 
be held that the appeal was rejected and that, 
consequently, the order of the Chairman, dated 
17.12.1940, stood. We are unable to accept this 
contention. 

[2C] One of the prayers contained ii the 
petition of ap^jeal (Ex. 9/p. W. 2 of suit Mo. 60} 
was that the Government should order that the 
{petitioners be re-instated. It is true that the order 
of the Government (Ex. 3 of Suit Ko. 60) does 
not expressly grant this prayer. This was, how¬ 
ever, not because the prayer was rejected but 
because, on the view of the law token by the 
Provincial Government, no question of reinstate. 
ment arose. 

[27] The order first of all slates that the 
abolition of*two posts of Chief Inspectors was a 
genuine piece of retrenchment and was necessary. 
It then proceeds to state that the Board conli 
not delegate its powers of abolishing 
and that consequently the resolution of 
Select Committee, without its 
mation by the Board (which had not W 

taken place) . , or 

“could not bring about the abolition of th^J» « 
the discharge of their incumbents. Tbeotd 
latter should have been passed by 
Municipal Board under S. 74 
Municipal Board bad resolved to abolish tne pw*®- 

After having expressed its view as 
dity of the action of the Chairman, th® 
ment proceeded to lay down 
should be adopted in future in the 

^ Board should MW adopt a 

under S. 71 of the Act, retrenching tw i,. 

suggested by the Select Commit^ 

The Chairman should then, if the B* ' ju iti 
able to absorb the appellants in any other 
service since, pass formal orders dxschc J 9 


the order then proceeds to 
joints raised in the petition of appu® 
ve ate not concerned. .. 

[23] There can be no view 

aken by the Government— whetbe 

3 right or wrong is immaterial-^ 

«uld not exercise his powers under ^ 

)alitie3 Act, in respect of the petition 

Board had abolished the posts held J 
hat view the order of the Chairma 
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virM and of no e^'cct. Tbos the petitiooera were 
>-iD the opinion of the Government—atill in 
the Bervice of the Board and no question of re¬ 
instatement arose. This is made still further 
clear by the direction given to the Board that it 
should “now” proceed to abolish the posts and 
thereafter the Chairman should “pass formal 
orders discharging them from service.” If the 
petitioners were to be treated as having already 
ceased to be employees of the Board there was 
no need for further orders by the Chairman dis¬ 
charging them from service. Thus, for reasons 
which may be right or wrong, the Government 
did in fact set aside the order of the Chairman, 
dated iTih December 1942, though it at the same 
time held that there was real need for retrench¬ 
ment in the manner proposed by the Select 
Committee. In this view of the matter, there is 
no order of the Chairman in existence and no 
question as to whether be bad authority to pass 
it without the abolition of the post by the Board 
under 8.71, Municipalities Act, arises. Nor can 
it be argued that the plaintiff could not seek a 
remedy in the civil Courts which would have the 
effect of Betting aside an order of the Chairman 
because that order has already been set aside by 
the authority competent to set it aside, namely, 
the Provincial Government. 

[29] The learned counsel for the Board next 
contended that, after the Government’s order- 
had been received by it, the Board did in fact 
paes orders retrenching some posts, including the 
post held by the appellant and also conhrming 
the orders of the Chairman removing the plain¬ 
tiff and others from the service of the Board 
from let January 1941. It was urged that, by 
reason of the resolutions, the service of the 
plaintiff terminated. It is true that on l5tb 
February 1943, the Board passed the two resolu¬ 
tions mentioned but, while the Board bad autho¬ 
rity, to abolish posts, it bad no authority to dis¬ 
miss any particular employee: that was the right 
of the Chairman under s. 74, U. F. Municipali¬ 
ties Act, and it is agreed that the Chairman 
passed no order after the receipt of the Govern¬ 
ment's orders. Merely by framing its resolution 
in the form of confirmiDg an action of the 
Chairman the Board cannot usurp to iUelf the 
powers of the Chairman, nor can it revive the 
order of the Chairman which bad been held in¬ 
valid, and consequently of no effect, by the 
Government in an appeal under S, 74. Further 
the abolition of the posts did not automati¬ 
cally terminate the services of the holders of the 
poets; the one was within the power of the Board 
and the other within the powers of the Chairman. 
Moreover, wo find, on reference to the resolution 
of the Board, that it covered the cases of a large 
number of posts to be retrenched out of a much 


larger number of posts of the same kind. It 
would be for the Chairman to consider which 
individual holders of the posts should bo roino- 
ved and it was open to him not to remove the 
bolder of any post from the service of tho Board 
because, though be could not continue him in the 
post which had been abolished, bo could give 
him some other alternative employment in tbo 
service of tbo Board. Thus, on the first two 
])oiDt3, it must be held that there is no valid 
ordor dismissing the plaintiff from service in 
existence and be must be deemed to be atill in 
service. 

[30] On these findings the last argument 
under this bead also does not arise because when 
there has been no dismissal at all there can be 
no suit for damages for wrongful dismissal. The 
learned counsel for the Board relied upon the 
case in A. l. R. 1045 P. C. 47,^ decided by the 
Federal Court but the principle of that case is 
wholly inapplicable to the facts of tho present 
case since in that case the person dismissing the 
servant bad power to dismiss him and bis action 
was not ultra vires nor bad his order been set 
aside. Thus there was a valid order dismissing 
the servant in existence but there were defects in 
the procedure adopted by the officer giving the 
order. The result was that there had been a dis¬ 
missal but it was wrongful. In the present case 
the order of the officer authorised to dismiss has 
been set aside by tbo authority competent to set 
it aside; it, therefore, no longer exists. The subse-: 
quent order passed by the Board is ultra vires 
because the Board had no power to dismiss or 
remove the plaintiff. Thus in the present case 
the service of the plaintiff has not been legally 
terminated and be is entitled to maintain the 
suit for a declaration that he is in the service ofj 
the Board. This view finds full support from: 
1943 0. w, N. 118,* in which also tbo order for 
dismissal was passed by a person not competent 
to pass it and was consequently declared null 
and void and it was also declared that the plain, 
tiff was still in service. 

[31] Another plea taken by the learned coun- 
sel for the Board in this connection was one of 
estoppel and it is said to have arisen in the 
following manner. Before instituting the suits 
out of which the present appeals arise the plain¬ 
tiff on 8th May 1941, gave to the board a notice 
demanding the amount standing to bis credit in 
the Provident fund. The Board did not pay this 
money. The plaintiff, therefore, commenced a 
suit against the Board for payment of the money 
and on lOth January 1942, ho obtained a decree 
which be executed. It is contended that, since he 
obtained this money on the representation that 
be bad been dismissed from the service of the 
Board, be is now estopped from contending that 
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ha i; still in the service of tie Board, ^^e are 
•inahle to accede to this contention. 

[.>2] It will be seen that, when the suit for 
tliG Provident Fund was instituted, the order of 
the Chainnan removing the plaintiff from ser. 
vice still stood. He did not know what the 
result of his appeal to the Government would 
he. If the order had been allowed to stand the 
cause of action for his suit for the Provident 
i’und money would arise from the date of his 
dismissal and the claim might, by the ;time that 
Government orders were received, be barred by 
time. At the time when he alleged that be had 
been dismissed in fact an order for bis dismissal 
did exist. It was only on 13th August 1942, that 
it was cancelled. In these circumstances if the 
plaintiff alleged, in the suit for recovery of the 
money in the Provident Fund, that be had been 
dismissed he was not making any misrepresen. 
tation as a result of which the Board was indu- 
ced to alter its position. Thus no estoppel arises. 

[33] In the view which we have taken no 
iluGstion of limitation arises with regard to the 
relief for a declaration that the plaintiff is still 
in the service of the Board, but the position with 
regard to the claim for the arrears of salary is 
different. That claim is baaed upon the omission 
of the Board to pay this salary at the end of 
each month as it fell due and, as the plaintiff 
itself states, the cause of action arose on the first 
day of each succeeding month. The learned 
counsel for the Board relies upon the provisions 
of s. 32C, U. P. Municipalities Act, for the propo- 
sition that the claim to salary for a period more 
than six months before the date of the filing of 
each suit is barred by time. Section 326 is as 
follows: 

“326 (1) No suit shall be instituted against a board 
or against a member, officer or servant of a board, in 
respect of an act done or purporting to have been done 
in its or his oflicial capacity, until the expiration of two 
inciUbs next after notice in writing has been in the 
case of a board, left at its office, and, in the case of a 
rcember, officer or servant, delivered to him, or left at 
bis office or place of abode,explioitly slating the cause of 
action, the nature of the relief sought, the amount of 
compensation claimed, and the name and placeof abode 
of tbe intending plaintiff, and the plaint shall contain 
a statement that such notice has been so delivered or 
left. 

(2) If tbe board, member, officer or servant shall, 
before action is commenced, have tendered sufficient 
amends to tbe plaiotin, the plaintiff shall not recover 
any sum in excess of the amoont so tendered and shall 
also pay all costs incurred by the defendant after such 
tender. 

(3) No action such as is described in sub-s. (1) shall, 
unless it is an action for tbe recovery of immovable 
property or for a declaration of title thereto, be com* 
luenced otherwise than within six months next after 
the accrual of the cause of action. 

(4) Provided that nothing in sub-s. (1) shall be cons¬ 
trued to apply to a suit wherein the only relief claimed 
is an injunction of which the object would be defeated 


by tbe giving of the notice or tbe postponement oftiie 
commencement of tbe suit or proceedings.” 

[34] It is true that S. 326 applies only iocuu 
in respect of ‘an act done or purporting to have 
been done" by tbe Board and in present cue 
tbe cause of action is an omission of tbe Board 
to do something, namely, to pay tbe salary 
legally due to tbe plaintiff; but S. 4(2),U.P, 
General Clauses Act, provides that "words which 
refer to acts done extend also to illegal omia- 
Bions.” Accordingly in A. i. R. 1933 ALL. 765,* 
at p. 786 it was held that the withholding of 
payment amounts to an act done by tbe Board. 
Tbe same view was taken by their Lordships oi 
tbe Judicial Committee in 61 I. A. 171,^ at 

175, in construing the same words in 8.80, 
Civil P. C. Their Lordships referred to the 
definitions contained in S. 3, General Claosea 
Act, which is the same as the definition contained 
in s. 4 ( 2 ), U. P. General Clauses Act, 

[35] Thus the omission of the Board to pay 
the plaintiff's salary would he an act by M 
Board to which the provisions of 8. 326 would be| 
applicable if the other conditions of the section 
are satisfied. 

[36] Prima facie, the words used in 8. 326 (l) 
are wide enough to cover all cases against the 
Board of every description. In 23 A. L. J. 23, 
tbe case was very similar to the present one and 
s. 326 was held to bar a claim for 

by an ex-employee of theMunioipelBoaidwnic 

bad been brought more than six monttia alter i 
accrued due. Similarly in 21 A. L. J* l^b ^ 
claim by a contractor for payment of ^8- 
which had been struck out from bis bill wu 
to be barred by reason of the 6 months me 
down in s. 326. In these two cases, bowew. 
there is no discussion since it seems to have 
agreed that S. 326 was applicable. 

[37] In Oudh also the same view 

1 Luck. 444,^ the point was taken that 8. 
not apply to a case based on contract, loo 
Judges were of the opiDion;that the 
arise in the view which they took of ..j^g 
They, however, discuss the point at p. 46 


eport and they say: ^ L.inle^ 

“We would only say that S.326 sh 
feted according to the terms of J*** jerD* 
bat no decisions as to the differently in 

f other sections of other Acts are of 
Qterpreling this section. It is 
,26 speaks of suits” in respect of 
ag to have been done by the Board »n ,, 
ity." The words "in respect of every ooi*' 

ppear to us to include an omission hew 
ion must have reference to some act o , ^ Ijeva 
Ve also consider that a Board ^ v jj. action^ 
cted in its official capacity, even .l. ^ct, but 

lot taken directly under any P^7'^*?°fl*«.nnted di^J 
udireotly in pursuance of a contract loiter 

Oder the provisions of tbe Act, for e ^ -jImthoW* 
ase it must be held to have acted m an official 
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A Board indeed can only act in an unofficial capacity 
vben it acts otherwise than under colour ot any power 
conferred on it. The exceptions provided for in sub* 
sections 3 and i of the Act show that the section was 
meant to include suits of every description, even suits 
based on contracts." 

[88] In 8 Iiuck. 1 ® which was also a suit arising 
out of a contract, two questions were referred 
to a Full Bench for decision, the second was: 

''Is the suit barred by limitation under the provisions 
of S. 326, U. P. Municipalities Act ?" 

In expressing his opinion on this question, Sir 
Syed Wazir Hasan, the then C. J. says: 

"In the course of arguments before us the plaintiff’s 
learned advocate raised the contention that S. 326. U. P. 
Municipalities Act, is inapplicable to this case. I bad 
great difficulty in appreciatiug the argument. I am of 
opinion that the section is applicable to the suit. The 
suit would be barred under sub-s. (3) of S. 326, if it is 
commenced otherwise than within six months after the 
accrual of the cause of action. The precise question for 
determination therefore is as to the dale when the cause 
of action accrued." 

[39] This is a Full Bench decision of the Court 
which we are bound to follow. The learned 
advocate for the plaintiff, however, contended 
that the remarks are merely obiter dicta since it 
was, in the view taken by the Court, not neces- 
sary to decide the point. We cannot agree with 
this contention, the question of limitation bad 
dehuitely been referred to the Full Bench and 
the Full Bench was giving an answer. Thus the 
remarks were not obiter dicta. 

(401 In spite of this Full Bench decision, the 
advocate addressed lengthy arguments to us on 
this question basing himself on some decisions of 
the Allahabad Court and other High Courts and 
requested us, if we did not agree with his con. 
tentions that the remarks in fi Luck. I® were 
obiter dicta, to refer the point again to a Full 
Bench for reconsideration, We have examined 
all the decisions upon which the learned counsel 
relies and we have come to the conclusion that 
the decision of the Full Bench in 8 Luck, l® does 
not require reconsideration and should be fol. 
lowed. 

[ 41 ] It seems that in the Allahabad High 
Court there baa been a conQict of opinion on this 
question. We have already referred to two cases 
in which the limitation laid down in s. 326, U. P. 
Municipalities Act, was held to apply even in suits 
arising out o! contract. In a later case (A. I. R. 
1930 ALL. 365®), this question was dednitely raised 
and decided. In that case their Lordships at 

p. 867 of the report, say; 

"Tbe pUiQtia cootends that tbe scope ot ol. (1) is 
confioed to suit for compensation for wrongful acts on 
tbe part of tbe Municipal Board or of its member, 
officer or servant and that the words ‘act done’, should 
be construed as wrongful or tortious act sounding in 
damages. An eiamination oi tbe language of cl. 1 does 
not lend itself to tbe interpretation which is sought to 
be put upon it. The clause provides that tbe notice must 
explicitly state tbe cause of action, the nature of tbe 
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relief sought and the amount of compensation cluimod. 
Tbe scope of tbe suits bus not been oonOned to suits for 
damages founded upon tort. No limitation bas been put 
either as to tbe nature of tbe cause of uclion or as to 
tbe nature of tbe relief claimed. Glau.so (4) clearly indi¬ 
cates that tbe relief claimed under cl. (i) nniy be one 
for an injunction. Tbe only suits wbicb for purposes of 
limitation have been excepted from tbe broad scope of 
suits referred to in cl. (l)aro suits for recovery of 
immovable property or for a declaration of title thereto. 
The words ‘ cause of action", are ot sufficient ampli¬ 
tude to cover cases involving tbe infraction of an 
absolute right or of a right arising out of a contract and 
also of a right to compensation flawing from tort. The 
words 'amount of compensation claimed' do not narrow 
down tbe denotation of either 'the cause of action' or 
‘the nature of the relief sought' to mere suits for dam¬ 
ages founded upon tort and evidently mean no moco 
than this that where tbe plaintiff sues for damages he 
must specify the amouot of compensation." 

[42] The learned advocate for tbe plaintiff 
challenged the correctness of this decision on the 
ground that its very basis, namely thatactions for 
possession, declaration of title and injunction are 
not actions in tort, is incorrect. He contended 
that such actions are also actions in tort. Of 
course tbe word “tort" literally means “wrong" 
and consequently of most actions whether aris- 
ing ex contractu or otherwise, it may be said that 
they arise out of a tort, but an action in tort has 
a special aigniheation and it is surprising that a 
senior counsel like Mr. Ham Bharosey Lai, rely, 
ing upon some stray passages here and there, in 
Undecbill's Work on Torts should have persisted 
for a considerable length of time in such an 
argument in spite of the fact that, though a tort 
bas never been accurately defined, yet one of its 
essential ingredients has always been consider¬ 
ed to be that it is wrong for which the compen¬ 
sation is in damages. Tbe confusion in tbe mind 
of tbe learned advocate seems to be due to his 
failure to differentiate an action of trespass from 
such a trespass as gives rise to an action of eject- 
ment. 

[43] Underbill in his work on Torts makes it 
clear that 

“io order to maintain an action of trespass, tbe plnintill 
must be in possession of the land; for ii is an injury to 
possession rather than to title. A mere infersse fer* 
mint is not sufficient. But construotive possession, i. c., 
by a servant or agent, or a present right to possess 
although no physical transfer has taken place, h suffi¬ 
cient." 

[44] In an action for ejectment, which also is 
the result of a trespass, it is the wrong-doer that 
is in possession. This distinction is made clear in 
one of the decisions of their Lordships of the 
Judicial Committee which the learned advocate 
himself placed before us (A. i. R. 1917 P. o. 253''0 
At p. 254 of the report their Lordships say : 

"If a wrong doer Is in actual possession, tbe real form 
of aotloD at common law should be one of ejeotment, 
Though the diflerence between such an action and one 
of trespass is now of no practical importance if tbe 
facts are properly alleged". 
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[ 45 ] The learned advocate also drew our 
aiiention to the fact that in the part beaded “Of 
Rules relating to particular tort-s” there ia a section 
dealing withdiapossessicn. He has, however, failed 
to notice that the text makes it clear that this is 
so entered because 

“ibc -uccesslul plftiotin gels a judgirent for posEession 
and msne 1 . 1 ., cawajcs /or the projiti of the 

Thug such a suit combineg two reliefs — one for 
poseession and the other for damages. This is 
why it is described in this section. This is, how¬ 
ever, DO authority for saying that suit, in so far 
as it relates to the relief for possession, is also 
action of tort. Indeed the same section makes 
it clear; as their Lordships have done in A. I, R. 
1917 P, c, 253,that before the Judicature Act, 
1S73, the remedy for this wrong wag by an 
action of ejectment. 

[46] There is nothing in any of the decisions 
placed before us on this point to indicate that 
any Court has ever held that an action for pos¬ 
session of land or for injunction is an action in 
tort and we need not refer to them. Thus the 
ground on which the decision ia a. i. r. 1930 
ALL. 365® is challenged is without substance. We 
should like to point out that the same reasoning 
was adopted by this Court in 1 Luck. 444.’ 

[ 47 ] It is true that in A. I. E. 1933 ALL. 785,^ 
following a decision of the Bombay High Court 
in A. I. R. 1933 Bom. 1G4^^ it was held that 3. 326 
is intended to cover wrongful acts done by a 
Municipal Board but not cases arising ex con¬ 
tractu. The learned Judges simply say that in 
case of restrictions on ordinary rights more must 
not be read into the words than ia necessary 
and that in their opinion no special privileges 
should accrue to the Municipal Board in the 
matter of limitation in suits arising ex con¬ 
tractu. 

[48] The decision which the learned Judges 
followed related to the construction of a diffe¬ 
rent statute iu which notice was only required 
in respect of cases arising out of acts done “in 
pursuance of the act." The Bombay High Court 
held that claim under contracts could not be 
covered by these words. Even on this point 

' this Court has taken a different view in 1 Luck. 
444,’ But even supposing the Bombay view to be 
correct, with all respect to the learned Judges 
who decided the Allahabad case, the absence of 
the words “in pursuance of the Act" in the 
United Provinces Act makes a great deal of 
difference. 

[ 49 ] The view expressed in A. I. R. 1933 ALL. 
785^ in the general terms in which it was stated 
cannot have effect now in view of a Full Bench 
decision of the same Court in A. I. R. 1936 ALL. 


18^’ in which the leamed Judgee, in inteipnknig 
a similar provision in S. 192, U P. Municipalititt 
Act, held that it could not be said that the 
section was not applicable to any case aiieiiig 
out of contracts but it depended upon tbs action 
complained of in each case to determine vhetitei 
it could be considered to be an “illegal omiaaion" 
of such a character as to bring it within the 
definition of action contained in .the Qenent 


Clauses Act. The learned Judges relied upon 
two cases 0 ! the Judicial Committee reported in 
61 I, A. 171* and 54 I. A. 338^® both of which 
related to the interpretation of S. 80, Civil P. 0. 

[50] The first of the appeals mentioned aroee 
out of a suit brought by a mortgagee for enforee> 
ment of a mortgage executed by a manager 
appointed under 8.95, Bengal Tenancy Act It 
was pleaded that the suit was bad because the 
two months’ previous notice required by 8.60 
bad not been given. Their Lordships held that 


jven if it were assumed that the manager was 1 
public cfficer, the failure to pay the mortg^ 
was not such an illegal omission aa to make u 
ict’ purporting to be done ‘by the manager in 
lis official capacity,’ and that consequently 
80. Civil P. C.. did not bar the suit. » 

jordships, however, took care to state at page IU 
f the report: 

‘ The learned Sobordinate Judge held 
lad no application to suite in contract j. .u. 
SOS rightly repelled by Mukerji Jn vhodehr® 
udgment of the High Court. HaTiag 
Jecision of this Board in 54 I. A. 338 ^Jbeu ^ 

Jiink that no such distinction is posable. IM 
Judges of the High Court, boverer, s« 

•egatded the suit as based on a breach 0 
!Tbich they thought would be an act ^ 

emplation of the section. Their 
loggest that a claim based upon a breach of ^ 

poblic officer may not in many ca»a « ^ 

intitle him to notice under the ibi 

inable, for the reasona already 
earned Judges that the omission by thefirstiespoDo* 
a pay off the mortgage was such a breacn. 

[51] After this decision, however, a 

Bench of the Allahabad High t R 
reverted to the view expressed m ' ‘ ^ 

ML. 786^ vide 1939 A. W. B- SH* 
iowever, the Full Bench decision 0 

lab High Court was notplaced before th leu 

fudges nor is any other case 
]ut they simply follow the old case 1 

[62] A review of tb^e cases ^ 01 ^ 
preponderance of authority even in 
pad High Court is in favour of 
ly this Court and we have been ^ yiati 

,0 induce us to doubt the corre J 

riew. We hold, therefore, that P*®' ^ 

mly be allosied six months salary 

One or two minor points remain to 
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disposed of. Id deciding the appeal in Suit No. 224/ 
166 of 1943, the learned Civil Judge gives as one 
of the reasons for disallowing the plaintiff's 
claim for arrears of salary, the absence of evl. 
dence to show that the plaintiff was willing to 
do bis work after the order of the Chairman 
directing his removal. He further says that since 
the powers of the Cbaiiman with regard to the 
water works were transferred to the Superintend, 
ing Engineer, Public Health Department 

'‘the plaiatiQ cannot now be dismissed b; the Chair* 
man Municipal Board and the Superintendent Water 
Works cannot recognise the plaintiff as in service of the 
imtei works is view of the fact that the plaintig has 
cot been doing any work.” 

This reasoning is wholly unwarranted and there 
is no plea by the Municipal Board which would 
justify a consideration of these matters or which 
would impose upon the plaintiff the duty of 
showing that he was always prepared to work 
for 'the Board. Further these considerations are 
wholly irrelevant. If an official has been removed 
by a wrong order, be cannot insist upon doing 
the work in spite of the wrong order until bis 
dismissal is set aside; the mere passing of the 
order of removal is sufficient evidence that he 
will not be permitted to work. To hold other¬ 
wise would be to create confusion, since, accord- 
ing to this view, it would be necessary for the 
discharged servant, who has hied an appeal 
against his dismissal, to insist on continuing to 
do the work in order to get his salary if bis ap¬ 
peal is allowed, while the dismissing authority 
would equally insist on its order being consider- 
ed valid. Thus, the principle which the learned 
Civil Judge has adumbrated is wholly untenable. 
Further, if the Chairman's power of dismissal 
was conferred on the Superintending Engineer 
the latter would have exercised it if be thought 
it necessary. If on the other hand, it was not 
taken away, the Chairman could still exercise it. 
It cannot be that there was no authority left 
with the power of either dismissing or employing 
officials in the Water Works Department. Thus 
both these objections, which seem to have been 
raised by the learned Civil Judge suo motu are 
wholly untenable. 

[64] In suit NO. 36 of 1944, the plaintiff claimed 
salary at tbe rate of Bs. lOO per month plus 
dearness allowance plus motor cycle allowance at 
tbe rate of Rs. 28. per month. Tbe notice claimed 
salary only at tbe rate of Rs. 9G per month and 
did not mention anything about tbe dearness 
allowance or tbe motor cycle allowance. The 
Courts below have disallowed tbe claim for an 
increment in salary and for motor cycle allow¬ 
ance on the ground that they were not covered 
by the notice but have allowed tbo claim to 
dearness allowance. The reason for this distinc. 
tion does not appear because s. 326 (1), U. P. 
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Municipalities Act also requires the notice to 
state the amount of compensation claimed and| 
the plaintiff cannot get anything more than that 
amount Thus the'dearness allowance, not having 
been mentioned in the notice cannot bo awarded. 

[55] The result is that Appeal no. 266ofi9i4i8 
partly allowed with proportionate costs of this 
Court as well as of the lower appellate Court. 
Appeals NOS. 389 of 1943 and 407 of 1945 are dis- 
missed with costs of this and the lower appellate 
Courts. Appeal No. 389 of 1043 is partly allowed 
and the plaintiff's suit is decreed for Rs, 576 only 
and is dismissed with regard to the balance of the 
salary claimed. Similarly Appeal No, 462 of 1945 is 
partly allowed and the amount of salary decreed 
is reduced to ns. 576 only. Appeal no. 253 of 1944 is 
dismissed with costs. The parties will receive 
and pay coats in Appeals Nos. 388 of 1943, and 452 
of 1945 in this Court, Appeals Nos. 74 of l9-i?, and 
24 / 1 / 73 ,196 of 1944- 45 in the lower appellate Court 
and in the original suits in tbe trial Court in 
proportion to their success and failure. 

Order accordingly. 


A. I. R. (35) 1948 Oudh 291 [C. N. 102,] 

Kidwai J. 

B. Birday Narain Dhaon— Defendant-^ 
Appellant v. Bar Prasad — Plaintiff — 
Bespondent. 

Second Appeal No. 342 of 1942, Decided on 18-M948, 
from order of Dist. Judge, Lucknow, D/* 7-8-1942. 

(a) Civil P. C. (1908), S, 100 — Finding of fact — 
Lower appellate Court not applying its mind nor 
considering evidence — Finding is not binding in 
second appeal. 

Where it appears that in arriving at a finding of fact 
the first appellate Court did not consider tbe oral evi* 
dence, nor did it apply its mind to tbe question, it is not 
possible to say that there is any finding of fact which 
should not be interfered with in second appeal. 

[Para 14] 

Annotation ; ('44 Com.} Civil P. C., Ss. lOO-lOl 
N. 53. 

(b) Tort—Malicious prosecution— Person giving 
information to police if and when real '‘prosecutor” 
indicated. 

If a complainant does not go beyond giving what he 
believed to be correct information to tbe police, and 
tbe police, without further interference on bis part 
(except giving such-honest assistance as they may re¬ 
quire), think fit to prosecute, it would be improper to 
make him responsible in damages for the failure of tbe 
prosecution. But if tbe charge is false to the kuowlcdge 
of tbo complainant, if he mtsfeods the police by bringing 
suborned witnesses to support it, if be influences tbe 
police to assist him in sending an innocent man foe 
trial before the Magistrate, it would be equally improper 
to allow him to escape liability because tbe prosecution 
has not, technically, been conducted by him. The ques¬ 
tion in all cases of this kind must be, who was the pro* 
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scculor anti ll)<^ answer must depend upon tbe whole 
cifcum-lance? of the case. Tbe mere setting of tbe law’ 
in motion is not the criterion : tbe conduct of tbe com¬ 
plainant. before and after making tbe charge, must also 
be taken into consideration. Nor is it enough to say 
that tbe prosecution was instituted and conducted by 
tbe police. That again in a question of fact. Thus, al¬ 
though a person who gives information to tbe police and 
render? to it such assistance as it may require does not 
thereby become liable in an action for malicious pro¬ 
secution, bo does become so liable if he has made him¬ 
self the prosecutor by bis conduct both before and after 
tbe prosecution was launched ; 30 All. 525 (P. C.h Bel- 
on.-, Case law referred. [Paras 15,16] 

Where the information given by the complainant to 
the pol ce did not contain full and accurate statement 
of facts and tbe facts which would exonerate tbe person 
(complained against) of criminal liability were omitted 
while words were added which would make him guilty 
of an offence and in subsequent application the com¬ 
plainant had called bimsc-lf tbe complainant : 

Held that tlic complainant already as-ociated binrseU 
witli tbe pro-ecuiion a? a prosecutor and that he could 
not escape liability if it was shown that he acted with¬ 
out reasonable and probable cause and was actuated by 
jnalice. [Para 25] 

(c) Tori—Malicious prosecution—"Malice”means 
any indirect or improper motive. 

Tbe word ‘malice’ as used in connection with malici- 
ous prosecution Las a technical meaning. It means 
•HialiiS animtis or any indirect or improper motive and 
not the vindication of tbe law. But a prosecution is not 
malicious merely because it is inspir^ by anger : 34 
A. I, R. 1947 ondh 116 ; 25 A.I.R. 193S Cal. 829 ; 25 
A I.B. 193?^ Pat. 529 and 31 A. I. R. 1944 P. C. 1. Rel 
on. [Para 26] 

(d) Tort — Malicious prosecution — Reasonable 
and probable cause. 

If it appears that tbe facts as known to tbe defen¬ 
dant at tbe time when be made a report to tbe police, 
were such as to induce a reasonable Mief in bis mind 
that an oQence bad been committed, be would not be 
liable for damages for malicious prosecution if it was 
subsequently found that no such oSence was committed. 

[Para 28] 

Cases referred 

1 . (’36) 23 A.I.R. 1936 All. 441 : 1611.C. 443, Narain 
Das V. Municipal Board, Gorakhpur. 

2. (’39) 26 A.I.R. 1939 All. 554:1.L.R. (1939) All. 424: 
1H4 I.C. 247, Dharam Nath v. Mahomed Umarkhan. 

3. ('46) 33 A.I.R. 1946 Nag. 46 : I L. R. (1946) Nag. 
33S : 221 I.C. 6C6, Mebtab v. Balaji Krisboarao. 

4. (’44) 1944 0. W. N. 64 : 31 A.I.R. 1944 Oudh 232 : 
217 I.C. 307. Kunj Bebari v. Fateh Chand. 

5. (’08) 35 I. A. 189 : 30 All. 525 : 11 0. C. 371 (P.C.), 
Gays Prasad Tewari v. Bhagat Singh. 

6 (’03) 26 Mad. 362, Narsiogba Rao v. MutuayaPillai. 

7. (’40) 27 A.I.R. 1940 All. 231 : 188 I.C. 211, Raghu- 
bar Dayal v. -Kalin. 

8. (’37) 24 A.I.R. 1937 Sind 44 : 30 S. L. R. 431 :168 
I,C. 643, Fakir Mahomed v. Fakir Mahomed Naoji. 

9. (’30) 17 A.I.R, 1930 Cal. 392 : 67 Cal. 25 ; 125 I.C. 
667, Nagendra Nath v. Basanta Das. 

10. (’45) 32 A.I.R. 1945 Bom. 320: I.L.B. (1945) Bom. 
•547, Dbanjisbaw Rattanji v. Bombay Municipality. 

11. (’46) 1946 0. W. N. 307 : 34 A. I, R. 1947 Oudh 
116 : 22 Luck. 11 227 I. C. 390, Vilayati Begam v. 
Nava) Eishore. 

12 . (’38) 26 A.I B. 1938 Cal. 829 : I.L.B. (1939) 1 Cal. 
123 : 190 I.C. 755, Chatra Serampore Co-operative 
Credit Society Ltd. v. Becharam Sarkar. 


13. (’33) 25 A.I.R. 1938 Pat. 529:1781.C.619,Talnnt 
Karim v. Abdul Kbalig. 

14. (’44) 31 A. I. R. 1944 P. C. 1:1. L. B, (1944) Kar. 
P. C. 47 : 211 1,0.141: 45 Cr, L. J. 303 (P.C.), Btija 
Sunder Deb v. Bamdeb Das. 

Saraswati Prasad — for Appellant. 

K. P. Misra — for R^pondent. 

Judgment—Tbe appellant is a doctor prso. 
tising in Daliganj in tbe city of Lucknow and 
the respondent is a shop-keeper in Aliganj in tha 
same city. In September or October 1939 both the 
parties had ordered some goods from Calcutta; 
the appellant bad ordered medicines and glucoseD 
while tbe respondent bad ordered tea. Parcels 
for both the parties were booked to the Mohibnl. 
lab pur Railway Station of the 0. T. (then known 
as tbe B. N. W.) Railway and both sets of par- 
cels arrived at the Railway station on lltb oclo. 
ber 1939. On that day in tbe evening, a servant 
of tbe respondent went and got three parcels 
released but, by mistake of the authoritieB, the 
appellant's parcels were handed to him. This 
mistake was discovered by the respondent at 
about 9.0 A. M. when one of the parcels was 
opened at bis shop by his servant. Tbe appellant 
went to tbe railway station at about lO.O A. M. 

on l 2 lh October 1939. On his asking for ^ 
parcels be was told that they bad been 
by mistake to a servant of the firm of which the 
respondent was the proprietor and 
employee had been sent to get them hack, 
appellant was asked to send for la r« 
the day. The appellant himself went awn 
an hour later. By that time the railway emp i 
had returned but he had not taken 
parcels. (The Station Master, 

Lai, D. w. 4, states that the respondent 
word that he would bring tbe parcels ^ 
self and that he had 

this while tbe appellant as D. W- id®®* ^ 

received any such 


tnac ne nao a nuw iiuui -uv j.|Q 

asking tbe respondent to deliver tho 1* 
the appellant, but the respontot dea ^ 
The respondent did not deliver the p 
30 the appellant went to 
Mobibullapur and from there to the po 
Mandiaon, which is close by u (be 

jurisdiction of which tbe , .1’jq Bx* *• 
police station he lodged a report w 

[2] Exhibit 2 indicates that an oflenw ^ 

a. 406/411, PenaT Code, had P Mobib^' 
tbe respondent at the railway sta» > jrjjj 
lapur in the morning of I 2 tb is in 

material part of the actual report* 

the following words: u’knii&oot 

“Main mal ohhorane aj subab 
par aja — station master saheD J 
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ilatynR kiya to ninlum bua ki GaoRa Dio Hat Prnsnd 
ki dukan Alifianj ka adroi ghalti say woL roal clsbora- 
kar laigaya — main Muhammad Shunib aur Abdul 
Ahad ko sat'a laikar Alifianj pabuncba —malik dukan 
say bat chit bui to parsalou ka lana taslim karla bai 
—main no usko batlaya ki wob parcel mere bain 
wapas kardo lekin wapas karne ke mutabiq wob inltar 
kacia bai cbunkl yob Eakha baddiyanli say janto hue 
mnry clii7.on ko apue qabze men ab bbi rakbe bne bai 
libaza ittia karia bun.” 

[3] This reporb is signed by the appellant. 
After it had been lodged the police went to the 
respondent’s shop and demanded the parcels. 
There was some dispute, about the reasons for 
which various allegations are made, but even¬ 
tually the police took possession of all the Ibiee 
parcels, which were eealed then and there and 
entrusted to the appellant under a supurdnama, 
Ex. 1C. in which the appellant undertook not to 
open the parcels until the Magistrate so ordered. 
A recovery list was prepared and a receipt for 
the parcels was given to the respondent. On 3rd 
November 1939, the appellant made an application 
to the Sub-Divisional Magistrate of Lucknow, 
stating that the three parcels contained medicines 
of which he was badly in need and seeking per- 
mission to open them and take out his medicines— 
Ex. 15. In this application it was stated that, at 
the time of the recovery by the police, two of 
the packages were found to have been opened hy 
the accused and that they bad been sealed by the 
police without comparing the contents with the 
invoice. It then proceeded, 

•'I, the complaitant, am not yet in the know of the 
fact whether the conteuis of the packages were intact 
in accordance with the invoice or not.” 

[4l On this application a police reiwrt was 
called for and, on the police stating that there 
was no objection to the grant of the application, 
the parcels were ordered to be opened. This was 
done on l5tb November 1939 on which date the 
appellant gave a receipt, a copy of which is 
Ex. A-6, in which he acknowledged receipt of all 
the articles mentioned in the list — which is a 
part of EX. 16—receipt of four tins of Glucose D. 

Is) Thereafter, on 8 h December 1939, a charge- 
sheet was submitted against the respondent in 
which be was charged not only under Ss. 406/411, 
Penal Code, hut also under s. 379, Penal Code. 
The trial commenced on nth January 1940, and 
the respondent was acquitted by Tahsil Bench 
of Honorary Magistrates of Lucknow, by its 
order, dated 27lh June 1940 ; vide Ex. 1. 

[6] The suit out of which this appeal arises 
was commenced by tbe respondent on 2nd July 
1941. Fie alleged that tbe prosecution initiated 
by tbe appellant by lodging tbe First Informa¬ 
tion Report Ex. 2, was false, and without reason¬ 
able and probable cause and bad been inspired 
by malice. He accordingly claimed a decree for 
Bs. 2,000 as damages for malicious prosecution. 


[7l Tbe defendant-appellant pleaded llmt the 
report had been made after consultation with the 
railway authorities — the Station Master of 
Mobibullapur — and was not inspired by any 
malice but was the result of what the appellant 
felt it to bo his duty to do. That, in any case, 
the defendant had reasonable and probable cause 
for his action and consequently the suit should 
he dismissed. 

[8l The trial Court held that tbe proceedings 
had not been commenced without reasonable 
and probable cause and that there was no ill-will 
or malice behind the report. It also held that, 
apart from lodging the first information report, 
nothing was done by the defendant which would 
constitute him the prosecutor and that, conse- 
quently, it cannot be said that tbe defendant was 
responsible for the prosecution. On those findings 
tbe suit was dismissed. 

[Ol'Tbe plaintiff appealed and the Dislrict 
Judge of Lucknow allowed the appeal. He 
thought that the question that really called for 
decision was whether there was any justification 
for tbe defendant to make a report under Ss. 406/ 
411, Penal Code, when the plaintiff refused to 
hand over tbe boxes to him, and upon this 
question, he held that there was no such justifi¬ 
cation. He held that the evidence of Station 
Master, Babu Harbans Lai, P, w. 4. to the effect 
that tbe plaintiff had sent word that he would 
be soon returning tbe parcels and that be bad 
informed tbe defendant of this should he believed 
and that consequently tbe defendant should 
have had no real fear that he would not get 
back bis parcels within a reasonable time, which 
inference be finds to be supported by the state¬ 
ment of tbe defendant himself. The learned 
District Judge also held that tbe real motive 
Uhind tbe report was not that tbe defendant 
suspected that an offence would be committed in 
respect of bis property but he desired to get the 
boxes back as quickly as possible with the help 
of tbe police. He also held that the subsequent 
statement of tbe defendant further proved malice 
and the fact that tbe defendant was tbe real 
prosecutor or was, at any rate, assisting tbe 
prosecution. He consequently passed a decree 
for Bs. 1150 as damages out of which Bs. 400 
were on account of (be expenses of the criminal 
case and Be. 710 were for tbe mental pain and 
worry occasioned by tbe prosecution. 

[lOl Tbe defendant has come up in second 
appeal and his learned advocate has contended 
that the lower appellate Court has entirely mis. 
directed itself to tbe case and that ,it has failed 
to notice that tbe mere lodging of a report is not 
tbe commencement of a criminal litigation. He 
contends that tbe defendant has merely made a 
true and accurate statement of tbe facts of the 
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case to the police without formulating any 
charge or asking for any enquiry, after which 
tbe police undertook an enquiry and started a 
case on its own responsibility. He accordingly 
contended that the defendant was not a prose- 
cutor at all and that consequently he would not 
be held liable for any damages for malicious 
prosecution. 

[11] In the alternative, the learned advocate 
contended that, even if the defendant is held 
responsible for the prosecution, there was reason, 
able and probable cause and no malice, which 
required independent proof, was legally proved. 

[ 12 ] On the other hand, the learned counsel 
for the respondent contended that this appeal 
was concluded by findings of fact and, in the 
alternative, that the evidence on the record sup- 
ported the conclusions at which the lower ap¬ 
pellate Court had arrived since it established 
that the defendant was actually acting as the 
prosecutor or was rendering such assistance to 
the prosecution as to make him liable as a pro. 
secutor. lie has contended that malice is any 
indirect or improper motive, apart from a desire 
to vindicate the law and that consequently the 
'malice' which is required to constitute a case 
of malicious prosecution has been established. 

[13] In support of his plea that the case was 
concluded by findings of fact, the learned coun¬ 
sel relied upon A. I. R. 1930 ALL. 441,* A. I. R. 
1939 ALL. 554^ and A.I.R. 1946 Nag. 46.® To these 
may be added a decision of this Court in 1944 
0. W. N. 64.* In the last mentioned case a Bench 
of this Court reversed a decision of a single 
Judge on an appeal under S. 12 t2), Avadh 
Courts Act, and held that the single Judge did 
not have jurisdiction to reverse the findings of 
fact arrived at by the first appellate Court and 
arrive at fresh findings of fact for himself. 

[ 14 ] The decisions to which reference has been 
made do not affect the case before me because 
the learned District Judge has himself stated 
that he had not been through the oral evidence as 
to what had taken place on the day of the occur¬ 
rence at the plaintiff’s shop and, in arriving at a 
finding as towhatw’as the motive of the defendant 
in making the report, it was necessary for him to 
ascertain which of the two rival versions of the 
incidents were correct. Moreover the learned 
District Judge does not seem to have applied his 
mind to the question whether the defendant was, 
in fact, a prosecutor or not, From certain para¬ 
graphs in bis judgment it appears as if he was 
confusing the lodging of a report with the filing 
of a complaint. It is not possible to say that, in 
tbe present case, there is any finding of fact 
which should not be interfered with in second ap¬ 
peal. A consideration of the evidence on the re- 
cord, however, establishes the fact that the 


defendant had so associated himself with Un 
prosecution as to be a de facto prosecutor ud 
that he acted with malice and without reaaoD. 
able and probable cause: 

[15] In 35 l.A. 189^ their Lordships of Judical 
Committee say, at pp. 192 and 193. 

“It will be convenleot to refer at ODce to the deoi&o 
of tbe Madras High Court: 26 Mad 362^ which tbe 
learned Judicial Commissioner appears to here folloi. 
ed with some reluctance. The judgment is Id theee 
terms: “The only person who can be sued in en action 
for malicious prosecution is tbe person who prosecDtcs. 
In this case, though defendant 1 may have insdtated 
criminal proceedings before the police, he certsiolydid 
not prosecute tbe'piaintiS. He merely gave inloriDitioB 
to tbe police, and tbe police, after investigation, epptir 
to have thought fit to prosecute the plaintiff. The de* 
fendant is not responsible for their act, and no aefioo 
lies against him for malicious prosecution." 

Tbe principle here kid down is sound enough If 
properly understood, and its application to Um 
particular case was no doubt justified; but, in the 
opinion of their Lordships, it is not of nuivciaal ip- 
plication. In India tbe police have special powers in 
regard to tbe investigation of criminal chargee, and it 
depends very much on the result of their investigiticd 
whether or not further proceedings are laken 
tbe person accused. If, therefore, a complainant w 
go beyond giving what he believed to be correct inm 
mation to tbe police, and tbe police, witbont fnrthtt 
interference on his part (except giving such honest ar 
sistance as they may require), think fit k 
would be improper to make himresponsibleindimig^ 
for the failure of tbe prosecution. But if the “^.“1 

false to the knowledge of the complaioMt, If he 

leadsthepolioeby bringing suborned witness 

it, if he influences the police to assist himinseni'^ 
innocent man for trial before the Magistiak » 

equally improper to allow him to escape liahmtj 
the prosecution has not, technically, been conduw ^ 

him. The question in all cases of this kind 1 
who was the prosecutor and the answer most 
upon tbe whole circumstances of the 
setting of the law in motion is not **** vinuthi 
conductof the complainant, before and j-u 

dbarge, must also be taken into uJ 

enough to say that tbe prosecution wm inetitu , 
conducted by the police. That again is a qu 

[16] Thus according to their Lor^ipj. ^ 

though a person who gives information 
police and renders to it such assistance ^ ^ 

require does not thereby become 
action for malicious prosecution, he 
so liable if he has made himself P , 
by his conduct both before and after 

eecution was launched. „ ^ 

[17] After considering this decision “ ^ ^ 

another decision of the in 

learned Judge of the Allahabad High 

A. I. B. 1940 AI,!,. 231’ stated at p. 232 01»« 

the Qoestifl® 

“It is obvious from these remarks that m ^ ^ 
is whether the defendant is substantially l” qt 
the prosecution of the plaintjff and wh 
has not acted in good faith." 'n A* J* 

To the same effect is the view 39 ^ 

R. 1937 Sind 44® at p. 45 and A.I.B. 19^ 
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at p. 994. In A. I. R. 1935 Bom. 320^® a learned 
Judge of the Bombay High Court says at pp. 325 
and 326 of the report: 

"To prosecute is to 39Ube law Id motion, and tbe 
law is only set in motion by an appeal to some person 
clothed with judicial aathority in regard to the matter 
in question. The defendant must be the person who set 
the law in motion against tbe plaintiS. It is not neces' 
eary, howe?ec, that he should be a party to the proceed¬ 
ings. In the case of milicious prosecution by way of 
indictment in name of the King, the person liable is 
the prosecutor to whose instigation the proceedings ate 
due, lostigatiog a prosecution U, however, to be dis¬ 
tinguished from the act of merely giving information 
on the strength of which a prosecution is commenced 
by some one in tbe exercise of his own discretion. The 
gist of tbe action for malicious prosecution is that the 
defendant sets tbe Magistrate in motion. A person 
who simply makes a candid statement of facts to a 
Magistfite without formulating any charge is not res* 
poQsible for the consequences of any step which the 
Maghtrare may thereupon in the exercise of bia discre¬ 
tion think 6t to tike. The Magistrate acts of his own 
motion and not at the instigation of the person giving 
the information, who therefore is not to be considered 
as a prosecutor." 

[18] Thus on the view expressed in all these 
decisions the mere giving of information of true 
facta, including tbe fact that a particular person 
ia Buspected, either to the police ortotbe Magis¬ 
trate does not make a person liable to damages 
for maliciouB prosecution if the prosecution laun¬ 
ched as a result of that information fails. We 
have, therefore, to ascertain whether in the pre- 
sent case the defendant did anything more than 
give full and accurate information to the police. 

[19] The information which the defendant 
gave ia contained in Ex. 2. Tbe question is, is it 
full and accurate ? Exhibit 2 is signed by the de. 
fendant. It showa that the police was taking 
down a report under ss. 406/411, Penal Code, in 
respect of an offeuce said to have been commit¬ 
ted at Bailway Station Mohibullapur. Then in 
the facta stated in tbe body of tbe report it is 
stated that tbe plaintiff refused to return the 
parcels although the defendant bad assured him 
that they were bis. The report then proceeds, 
"Chunki yeh Shakhs baddiyanti say jante hue 
mery chizon ko apne qabze men ah bhi rakhe 

liue’hai lihaza iltla karta kun." 

« 

[20] It is true that tbe defendant does not in 
so many words ask for an enquiry but tbe whole 
object of giving ioforraation to toe police is 
to get an enquiry made or to get assistance 
to recover tbe property. Ia this case tbe defen- 
dant himself stated as D. W, l that he went to 
police because be wanted bia property delivered 
at once. Obviously, therefore, he wanted the 
police to take action and we hod that tbe police 
did, in fact, take action. D. W. 6, Shyam Kishori 
Lai, tbe officer who took action, would have the 
Court believe that he took action on bis own 
responsibility without instigation from the de- 
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fendant; but be also states that he started tbe 
case only because tbe plaintiS did not give tbe 
parcels to him when be went and that he would 
not have started tbe case merely because the 
plaintiff refused to give the parcels to the defen- 
dant- Moreover, according to him, he has forgot¬ 
ten most of the important incidents. 

[21] It is somewhat surprising that he should 
make this last statement because, if what be 
says is true, be bad no business to go to the 
plaintiff's shop. The police are only expected to 
intervene in the matter if tbe facts of a report 
disclose that some criminal offence has been 
committed. If the facts stated do not disclose 
even a prima facie criminal case, the police 
has no business to interfere in the matter. If this 
statement was to be believed, read with tbe 
statement of the defendant as D. w. l that, “at 
tbe timeof the report Ibelieved tbatHar Prasad 
would return the boxes and that it would take 
some time. I wanted them to be delivered at 
once," it would indicate that, as a matter of fact, 
no offeuce bad been committed by tbe plaintiff 
and that was a conspiracy between tbe defen¬ 
dant and the police of police station Mandiaoa 
to use police influence to get direct delivery of 
the parcels for the defendant, a conspiracy which 
was miscarried and by reason of which tbe 
hands of the police were forced so that they had 
to commence a prosecution. 

[22] In this view' of the matter the defendant 
must clearly be held responsible for launching a 
false prosecution. If, on tbe other hand, the 
statement of D. w. 5 is not believed, it means 
that tbe report did disclose tbe commission of 
an offence. If the language of Ex. 2 is examin¬ 
ed, it will be found that this is so. It clearly 
indicates that the plaintiff although he knew 
who the real owner of the parcels was, refused 
to deliver the parcels to that owner by reason 
of bad faith. This was not a full and accurate 
account of what the position was. Both the 
Station Master, D. \v. 4, Haebans Lai, who has 
been believed on this point by tbe District Judge 
end the plaintiff himself as P. \V. 2 have stated 
that the defendant was informed that tbe parcels 
would be returned to tbe station master and he 
could take them back from there. Defendant 
D. W. 1, did not deny this but satisfied himself 
with saying that bo did not remember wbother 
Har Prasad bad told that be would return the 
boxes to tbe Railway Station. If this was so, 
and there is no reason why I should not accept 
tbe finding of the District Judge that it was 
so, obviously there was no 'baddiyanti' in the 
plaintiff not returning tbe boxes to tho defendant 
whom, it is agreed, be did not know from before. 

[23] Tbe defendant stated that be was given 
a slip by tbe Station Master to deliver it to the 
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plaintitf. Tbe Station Master at first denied bav- 
ing given such a slip but later be admitted that 
he bad given one. This slip was not produced 
and the cltiendant stated be bad lost it before he 
even got to the police station for making tbe 
report. It cannot be said what this slip contain¬ 
ed and ibore is no reliable evidence to prove 
that it was shown to the plaintiff. There is no 
mention of any such slip in Ex. 2. In these cir- 
cumstancfcs, it cannot possibly be said that the 
plnintin, in not delivering parcels to a person 
wl)( ni lie did not know, and promising to send 
them back to the Railway Station from where 
he had got them, was actuated by any dishonest 
motives. 

[24] Thus the statement of facts given in Ex. 2 
was not full and accurate and facts which would 
(xoneratc tbe defendant of criminal liability 
wfcie omitted while words were added which 
would make him guilty of an offence. 

[25] Further we have it from Ex. 15, tbe copy 
of an application made by tbe defendant to the 
»Sub-Divisional Magistrate, Lucknow, on 3-11.1939, 
that the police authorities had recovered the pack- 
ages on his request. In the same application be 
calls himself the complainant, which indicatfs 
that that was tbe position which be thought he 
was actually occupying at the time. This would 
make it highly probable that be was doing all 
that a prosecutor would do to prosecute tbe case 
to a successful conclusion. Tbe defendant thus 
clearly associated himself with the prosecution 
as a prosecutor and he cannot escape liability if 
it is shown that he acted without reasonable and 
probable cause and was actuated by malice. 

[2C] Tbe word 'malice’ as used in connection 
with malicious prosecutor has a technical mean- 
ing. It means mains animus or any indirect or 
improper motive and not the vindication of the 
law: vide 1946 0. w. N. 307.'^ Similarly, in 
A. I R. 1938 Cal. 829*" it is laid down at p. 835 
of tbe report that “a prosecution is malicious 
only if it is commenced or continued with a 
desire to use the criminal law for a purpose for 
which it is not intended”. See also A. i r. 1938 
pat. 529.*^ In A I.'r. 1944 p. c. D'* at p. 4 
their Lordships of the Judicial Committee also 
say that malice means any indirect or improper 
motive though of course, they make it clear that 
a prosecution is not malicious merely because it 
'is inspired by anger. 

[27] In the present case, it appears from tbe 
evidence of the defendant himself as D. w. 1 that 
he made the report only to get back the parcels 
as early as possible that is to say, that be invok¬ 
ed tbe aid of tbe criminal law by making a 
report merely in order to get back his parcels 
early whether any offence had or had not, in 
fact, been committed. Thus tbe action of the 


defendant was not to vindicate the law bnt wa* 
with an indirect motive. This is sufficient 
‘malice’ to justify an action for malicious ptoee* 
cution. It is thus not necessary for me to consi. 
der how the application, of which Ex. 16 is a 
copy came to be made on which point there was 
considerable debate at tbe bar. 

[ 28 ] Tbe only question that remains is wbe- 
ther tbe defendant had reasonable and probaUe 
cause for the initiation of tbe proceedings, if i 
appears that the facts as known to tbe defendan 
at tbe time were such as to induce a reasonabl 
belief in bis mind that an offence bad bee 
committed, he would not be liable if it w 
subsquently found that no such offence w 
committed. In tbe present case, if only the pro¬ 
secution under Ss. 406/411, Penal Code is conai. 
dered, leaving out of consideration tbe charge 
under S. 379, Penal Code, it would appear that 
the defendant could not entertain a reasonable 
belief that any offence had been committed. The 
plaintiff refused to return the parcels to the 
defendant but he did state that be would send 
them back to the Railway Station. Tbe defen. 
dant knew that he was not known to the plain¬ 
tiff from before and so the latter could not 
reasonably return the parcels to him. Hisrefus^ 
to do so did not constitute an offence or a cri- 
mial misappropriation of the property belonging 
to another. , 

[293 The plaintiff bad only got to know ot 
the mistake as to the parcles at about 9 0 A. M. 
on that very morning. He had since then info^* 
ed the Station Master and the defendant that ft 
would return the parcels to tbe Railway Swion. 
He had his own parcels at the station which 
would naturally be anxious to get back bu 
would try to avoid two journies and would 
to get his own parcels by the same conveyance.- 
or labour—by which be sent tbe defendant s W 
cels back. He states that he had 
arrangements for returning the parcels w e 
programme was upset by the arrival o 

^ [30] Then there is tbe statement of the defen- 
dant himself as D. w. 1 and he siatM tha.« 
time that he made tbe report to the po • 
had no idea that Har Prasad would no 

tbe boxes. This makes it 5 ®”/gating 
defendant did not believe, at the time o 
the report that any criminal offence bw ^ 
committed. He had. therefore, no reasonable 

probable cause for making the report. , 

[ 31 ] The result is that the decision 
District Judge must be upheld and 3 
fails and is dismissed with costs, ih 
dated 23 12-1942 is vacated. . ^ 

R.G.D. **"""*'• 
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A. I. R. (33) 1948 Oudh 297 /C. N. 103.] 

Misra J. 

Subedar Singh and others — Applicants v. 

Durga Singh and others^ Opposite Parly. 

Civil Reference No. 2 o( 1942, Decided on 19*U'19l7. 

Court-fees Act {1870). S. 7 (iv) (a) (U. P.) - Suit 
for declarations and injunctions—Prayer for decla¬ 
ration that plaintiff was entitled to future prolits 
of bazar and to accumulated profits—As regards 
future profits ad valorem court fee under S. 7 (v) 
held must be paid — Suit held was under-valued 
and valuation could be corrected by Court —Value 
of declaration or consequential relief held could not 
be less than amount of accumulated profits. 

Tbe plaintifis brought a suit for certain declarations 
and injunctions and pvsyed: "(1) that it be dccintcd 
that they alone are entitled to tbc future pro6ts of 
the bazar and to the accumulated |iro6ts which 
are in deposit with tbe sub-Divisional Magistrate, and 
(2) that an injunction be hsued against tbe defendants 
restraining them fiom interfering in tbe plainlifi’s 
management of tbe bazar and in making realisations 
therein and that they be also restrained from causing 
uny interference in the realisations of R$. 3800 which 
were in depisii with thc^Mogistrale.” Tbe jurisdic¬ 
tional value ns to tbe future right to realize tbe profits 
bad been assessed at Rs. 8(^0. Tbe relief claimed in 
respect of Bs. 3800 bad not been separately valued. Tbe 
total valuation of the suit for purposes of court-lee was 
fixed at Rs. 200 only : 

Eefd(l)tbat suit so far as it related to the future pro¬ 
fits of tbe bazar necessitated (he payment of court-fec 
at an ad valorem scale on Rs. bOOO under sub-s. (v) of 

S. 7 in accordance with tbe pro'iso to S. 7 (IV): 27 
A. I. R. 1940 Oudh 249, Rcl on. [Rara 5J 

(2) that tbc relief with respect to Bs. 3800 in deposit 
with tbe Magistrate bad obviously been undervalued 
in an arbitrary manner and it was open to (be Court to 
charge upon wbat it may call tbe true value of ibe 
relief, It was obvious tbat tbe value of tbe declaration 
or tlie corrsequential relief regarding Rs. 3>i(0 could not 
be less Iban Rs. 3800; Case law referred. [Para 0] 
Annotation ; {'44 Com,) Court-fees Act. S. 7 (iv) (c), 
N.21. 2C. 

Cases referred : — 

1. heforltd in (’40) 27 A. I. B, 1940 Oudh 249 ; 1.7 
Luck, 415: 186 I. 671. 

2. ('28) 16 A. I. R. 1928 Oudh £60 : 107 I. C. 330, 
Rajendra Bakbsh Singh v. Babu Rani. 

3. {’3o) 22 A- 1. 11 1935 All, 849 : 158 I. C. 417, Aijaz 
Abinad v, Nazirul Hasan, 

4. (’32) 19.32 A. L. J. 416 : 19 A. I. R. 1932 All. 413 : 
141 1. C. 141, loayat Husain v. Bashir Ahmad. 

5. {'39) 26 A. I. B. 1939 Nag. 50 : I. L. R. (1938) Nag. 
558 : 180 1. C. 271 (I'B), Moliram v. DauUt, 

6. (’44) 31 A. I. R. 1944 Pat. 17 :22 Pat. 783 : 216 
i. C. 182 (FB), Mt. Rupia v. Bbatu Mahton. 

7. (’37) 24 A. 1. It. 1937 Sind 241 ; 31 S. L. R. 442 : 
171 1, C. 420 (FB), Lakbomal Deepebaod v. Deep- 
eband Tolaram. 

Qovtrnmcnt Advocate (Baiir Vllah Beg) — 

(or Chief Inspector of Stamj^. 
Anand Madhava -lot Opposite Party. 

Order.—Tbia ia a reference by tbe Chief Ids- 
pector of Stamps under s. 6-B (l) (introduced by ?) 
Court-fees (Amendment) Act of 1938. It raises a 
qaestioD regarding tbe sufficieccy or otherwise of 
court-fee paid by the plaintiffs Subedar Singh and 
others in suit No. 37 of 1940 instituted by them in 
tbe Court of tbe learned civil Judge, Ucao. The 


suit was for certain declarations and injunctions. 
Tbe reliefs related to the right to realise the pro. 
fits of a bazar which is held on certain abadi ami 
kishtwai' plots in village Birwaghat, d i-triefc Unao. 
There was, it appears, an agreement in or about 
tbe year 1921 between Madbo Singh (father of 
plaintiff l), Gumani Singh, pliiintiff 2 and 
Gajraj Singh, father of defendants 1 and 2 lor 
starting tbe bazar and for sharing the profits iu 
certain pioportions. The aforesaid agreement 
was said to have been varied ou 8-ll l932| and 
tbe share of profits of defendants 1 and 2 was 
reduced to a consolidated figure of Rs 5 per 
auDum. There were disputes subsequently bet- 
ween the parties, and the matter was taken to 
criminal Court under S. 145, Criminal P. C, It 
is unnecessary to refer to the criminal proceed¬ 
ings except that a sura of Rs. 3SC0 representing 
tbe profits of the aforesaid bazar is still held by 
tbe S. D. M. Saiipur. 

[2j In the civil suit with which we are con¬ 
cerned the plaintiffs prayed (l) tbat it be declar¬ 
ed that they alone are entitled to tbe future 
profits of tbe bazar and to the accumulated pro. 
fits which are in deposit with the Sub Divisional 
Magistrate, and (2) that an injunction be issued 
against the defendants restraining them from 
interfering in the plaintiffs’ management of the 
bazar and in making realisations therein and 
tbat they be also restrained from causing any 
interference in tbe realisations of the mouits in 
deposit with the Magistrate. 

[ 2 a] Tbe suit was filed on a court-fee stamp of 
Rs. 15 only, and the Chief Inspector of Stamps 
recorded an inspection note to tlie effect tbat 
there was a deficiency of Rs 777 8 0. Tbe learn, 
ed Civil Judge held that the total court-fee 
payable was Rs. 92-8 0 and tbat there was only 
a deficiency of Rs. 77.6-0. Tbe aforesaid amount 
bas been made good by the plaintiffs, and their 
suit has since been decreed with costs. The Cbiel 
Inspector of Stamp?, however, was dissatisfied 
with the order of tbe learned Civil Judge regard¬ 
ing conrt.fee and has submitted for orders of 
this Court under 9.6- B (1) (introduced by ?) Court- 
fees (Amendment) Act of 1938 bis objections to 
tbe decision of the learned Civil Judge, Unao 
regarding the extent of deficiency. 

[3] From tbe facts stated above, it would 
appear that the suit covers two items of pro- 
perty. The first of these items consists of tbe 
future right to realise the profits of the bazar. 
Tbe jurisdictional value so far as these profits 
are concerned has been assessed by the plaintiffs 
at Bs. 6000 . Tbe aforesaid amount has been 
arrived at on an averment tbat tbe average 
annual net profits amount to RS. 400. This sum 
has been multiplied by 20 in order to arrive at 
the jurisdictional value in accordance apparently- 
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with R, 3 (c) (ii) framed under S. 3, Suits Valua- 
tion Act. Item 2 consists of the 'pro6ts amount 
iug to Es. 3800 which are in the custody of the 
Sub-Divisional Magistrate. The relief claimed 
in respect of the sum has not been separately 
valued. The total valuation of the suit for pur- 
poses of court-foe was fixed at Ra. 200 only. The 
Chief luspcctoc of Stamps considera that the 
total of the aforesaid figures, namely Rs. 8000 
plus Rs, 3600, should be regarded as the value 
for the purposes of payment of court-fee, and 
neder s. 7 (iv) (a), Court-fees Act, an ad valorem 
eoui't-fee is payable on that amount. Section 7 
(iv) (a) provides that in suits to obtain a decla¬ 
ratory decree or order, where consequential 
relief is prayed, the court.fee is leviable on the 
amount at which the relief sought is valued in 
the jilaint or memorandum of appeal, and if the 
relief is with reference to immovable property 
court-fee should be paid on the value of the 
consequential relief which, if it be incapable of 
valuation, must be computed in accordance with 
Dub-9. (v), (v-a) or (v-B) of S. 7. The right to 
collect the bazar dues constitutes no doubt an 
immovable property, and this right is obviously 
not capable of exact valuation in the ordinary 
way. The value must, therefore, be ascertained 
in accordance with sub-s. (v) of S. 7 which pre- 
scribes that 20 times the annual average of the 
net profits of the land during the three years 
immediately preceding the date of presenting 
the plaint should be regarded as its true value. 
The .learned lower Court, however, did not apply 
this rule for ascertaining the court-fee. It held 
that the proviso attached to sub-s, (iv-B) appli- 
ed. That sub-section relates inter alia to suits 
for obtaining an injunction, and the proviso lays 
down that the amount at which the reliefs 
sought should be valued for computation of 
couvt-fee should not be leas than one-tenth of 
the market value of the property involved in or 
afi'ected by the relief sought or Rs. 50 whichever 
is greater the maximum limit of court-fee levi- 
able being Rs. 200. Calculated on this basis only 
a sum of RS. 77-8-0 was found due. 

[4] As regards the sum in deposit, the Chief 
Inspector of Stamps claimed that the value of 
the declaration and of injunction relating to the 
aforesaid sum must be the sum itself and that 
the value placed by the plaintiffs on the suit 
was arbitrary and inadequate. The view ex¬ 
pressed by the learned Civil Judge in respect of 
this contention was that the Legislature enjoined 
the payment of court-fee in respect of movable 
property on “the amount at which the relief was 
valued in the plaint.” The plaintiffs’ counsel 
valued it at Rs. 200 and the Court applied the 
rule literally. The learned Judge did not consi¬ 
der it necessary to determine whether the plain¬ 


tiffs’ valuation was the real value of the nlkf 
which they sought. He held that Rs. 16, paid by 
the plaintiffs on Rs. 200 were sufficient. 

[5] I have beard the learned counsel for the 
parties and the conclusion, to which I hive 
reached, is that the view, expressed by tbs 
learned Civil Judge, cannot be sustained. TbM 
suit so far as it related to the future profits ofi 
the bazar necessitated the payment of court-fee 
at an ad valorem scale on Rs. 6000 under snh 
3 . (y) of s. 7. The principle, enunciated in Mn.' 
Janot Anna Bonarjee v. The United Pro¬ 
vinces of Agra and Avadh} covers the point. 
The case is authority for the proposition ^tis 
a suit to obtain a declaratory decree if there t 
a prayer for consequential relief with respect of 
immovable property and the relief is incapaUe 
of valuation, the amount at which it should lie 
valued is the value of the immovable property 


computed in accordance with sub-s. (v) of 3. T. 
The learned Judges, oinstituting the Division 
Bench considered that 8.7 (iv-B) lb) applied 
only to suits for injunction and not to the 
declaratory suits, referred to by sub-s. (iv) (*j 
of s. 7. The contention of the Chief Inspe^r of 
Stamps as regards this relief must, therefore, 
be accepetd. 

[6] The relief with respect to M. 3,000 a 
deposit with the Sub-Divisional Ifagipi* , 

Safipur has obviously been 
arbitrary manner. There is no doubt ttat 
(iv) (a) confers upon the plaintiff or tw apF * 
lant the right to value the relief and it a ^ 
this value that the fee is to be 
question which, however, arises for 
tion is whether in cases where it is oao 
the valuation placed by the plaintiff ca 
the real value but is merely a fictitious 
is open to the (3ourt to charge . « 

may call the true value of the relief, u • ■ 
1928 Avadh 260^ Pullan, J. considered jh - 
Civil P. 0., might be brought into use 
tiff made an absurd and outrag . 
presentation as to the value of bis sui j g, 
to have it tried by a particular OouJ. 

1936 ALL. 849^ a Division ° 

High Court ruled that in a suit ^oi^ ^,0 

with consequential relief it was not 0 ^ ^ 

plaintiff to give any arbitrary f 
plaint, and the Court was not to 
valuation. Reliance was placed upo . 

decisions of that Court in 1932 A. • 

the principles deoia®* 

may also be made to three oooit- 

wherein the right of the Court jbesa 

fee on the true valuation is recogm^^^j^ 

are A. I. R. 1989 Nag. 50,^ A. I. B. 

A. I. R. 1937 Sind 341.' 

for purposes of court-fee under S. , 
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be a Iona fide asaesament of value and a 
flagrant abuse of the power, conferred on him 
by the sub-section, can be and should be guard* 
ed against. It is in my opinion obvious that the 
value of the .declaration or the consequential 
relief regarding Bs. 3,800 cannot be less than 
RS. 3,800. 

[7] I agree with the Chief Inspector of Stamps 
that the total sum upon which court-fee was 
payable Rs. H,800, There is therefore still 
a deficiency of Rs. 700. I accept the reference 
and declare accordingly. I pass no orders as to 
costs. Let a copy of this declaration be sent to 
the Collector under S. 6.B (i), Court-fees Act, for 
recovery of the amount. 

S.c. Ee/erence accepted. 


A. I. R. (Sa) 1948 Oudh 299 [C. N. lOi.] 
Haul akd Kidwai JJ. 

Sm. Bira Devi and atiother—Judoment de¬ 
btors — Appellanlsv.B. Ajodhia BathTandon 
and another — Decree-holders—Bespondents. 

Execution of Decree Appeal No. 88 of 1942, Decided on 
6-2'194S, against order of Civil Judge, Mohaclalganj, 
Lucknow, D/-18-4-1942. 

^ (a) Civil P. C. (1908), 0. 21, R. 2—Decree-holder 
includes his successor. 

Even wbcrc-a decree is sought (o be executed by the 
successor of the original decree-holder, the provisions of 
O. 21, R. 2 ace applicable and no payment can be 
considered by the Court unless it has either been 
certified under sub-r. (1) or recorded under sub-r. (2) of 
that rule : Case law discussed. [Para 19) 

Annotation : ('44 Coni,) Civil P. C. 0. 21, R.2 N. 9. 

(b) Civil P. C. (1908), 0. 21. R. 15 - An applica¬ 
tion for execution ol the whole decree presented by 
the sons of a deceased Hindu decree holder without 
the widow being joined in the application is not 
defective. 32 A. 1. It. 1945 Oudb 196, Ref. [Para 22] 
Annotation: (’44-Com.) Civil P. C., 0.21 R. 13 
N.4. 

Cases referred : — 

1 . ('23) 47 Bom. 643 : 10 A. I. R. 1923 Bom. 404 ; 75 
1. G. 893, Raghuoatb Govind v. Gangaram Yesu. 

2. (’24) 11 A. I. R 1924 Bom. 394: 80 I. C. 422, 
Gaupaya Narnappa v. KrUbnappa Annaya. 

3. (’35) 22 A. I. It. 1935 Nag. 230; 31 N. L. K. Sup. 
Ill : 160 1. C. 309, Radhakisan v. Daudas. 

4. ('43) 30 A. I. R. 1943 P. C, 6G : I, L. R. (1944) Mad. 
1 : I. L. R. (1943) Kar, P.C. 77 : 70 I. A. 50 : 207 
I. C. 131 (P. C.), Bbavani Shankar v. Gordbandas 
Jamnadas. 

5. (’41) 28 A. I, R 1941 Bom. 302 : I. L. R. (1941) 
Bom. 596 : 196 1. C. 1 (F. B.), Krishna Govind v. 
Moolcband Eeshaveband. 

6. (’32) 55 Mad. 720 :19 A. I. R- 1932 Mad. 372 : 
137 I. C. 28 (F. B.), Subramanyam v. Ramaswami. 

7. (’34) 56 All. 694 : 21 A. I. B. 1934 All. 209 : 148 
1. C. 1118, Mutari Lai v. Bagbubir Saran. 

8. (’45) 1945 0. W, N. 136 : 32 A. I. B. 1945 Oudh 
196 ; 20 Luck 306 : 221 1. C. 174, Radba Raman Lai 
V. Anant Singb, 

K. P, Misra and M. K. Seth — for AppellanU. 

0. D, Khare — for Respondents. 

Judgment —By a partition decree, based on 
AD award, to which the sons of one Lala Brij 
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Mohan Lai Tandon wore parties, a sum of 
RS. 1261 was made payable by Badri Nath 
Tandon to bis elder brother, Mr, Jagannath 
Prasad Tandon. Mr. .Jagannatb Prasad Tandon 
died on 28th July 1910 and on 20th December 
1912, bis SODS, Ajodhia Nath and Radbey Sbiani 
applied for the execution of the decree, invoking 
the aid of o. 2l, R. 16, Civil P. C., for realisation 
of the money decreed. Radhey Shiaoi was a 
mioor and bis elder brother acted as his next 
friend. The deceased also left a widow but she 
did not join in the application. 

[2] On 17th March 1942, Mr. Badri Nath Hied 
an objection under S. 47, Ciril P. C., iu which he 
pleaded that the sum due under the decree, as 
well as a sum of Rs. 813 due on accounting, bad 
been paid off to Babu Ajudbia Nath out of Court 
on 22 nd July 1941. In the alternative, be pleaded 
that, at any rate he was entitled to set off 
against the decretal amount a sum of Rs. 11B6-S.0 
due under a promissory note which had been 
allotted to him by the same decree and which 
was in the possession of Babu Jagannatb Prasad. 
It was also pleaded that the application was 
defective liecause the widow of Babu Jagannatb 
Prasad had not joined in making it, 

[3] In reply to this objection, .Ajcdbia Nath 
denied the alleged payment and pleaded that 
even if it was made, it being uncertified, could 
not be taken into consideration in the execution 
proceedings. He repudiated the claim to ast t*off 
and intimated that the decree might be executed 
for the benefit of Mt. Doorga Devi, the widow of 
Babu Jagannatb Prasad, also. 

[ 4 ] Upon the pleadings the learned Civil 
Judge of Mobanlalganj, Lucknow, who was 
executing the decree, framed the following three 
issues 1 

1 . (a) Can an uncerlificd payment made beyond 90 
days from tbe presentation ol the application be recog¬ 
nised by this Court ? (b) If eo, has tbe decree been 
satisfied, as alleged ? 2, Is tbe applicant eutitltd to 
claim a set-oS for Rs, 1,138 8-0 as alleged ? 3, Is the 
present application for execution not maintainable ? 

[ 5 ] The trial Court found ; ( 1 ) An uncertified 
payment cannot be recognised by the (]ourt 
executing a decree ( 2 ) That no set-off can be 
allowed in respect of tbe claim based on the 
pronote. (3) That the sons have been permitted 
by tbe Court to execute tbe decree on behalf of 
tbe mother also and so no question of implead¬ 
ing her arises. ( 4 ) In view of tbe above decisions 
it was not necessary to decide whether payment 
of tbe decretal amount bad actually been made 
OF not. 

[6] Babu Badri Prasad Tandon filed an 
appeal in this Court but he died during the 
pendency of tbe appeal and tbe present appel. 
lants, bis widow and eon, have been brought on 
tbe record in bis place. 'The appeal was first 
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hearJ by i!ie learned Chief Judge, who in view 
of the importance of the questions of law involved, 
referred the case to a Bench under the provi¬ 
sions of s, 14 (2), Avadb Courts Act. The appeal 
was accordingly placed before us and we have 
heard the learned counsel of the parties at con¬ 
siderable length. 

[7] The contention of the appellants’ learned 
counsel is that 0 -21, R. 2, Civil P. C., is only 
applicable where payment is made to the decree- 
hcldc-r himself and not to any successor oc 
transferee of the decvee-holder. It is true that 
the definition of the word “decree-holder” given 
in s. 2 (3), Civil P. C., means “any person in 
whoso favour a decree has been passed or an 
order capable of execution has been made.’’ 
There is no reference to a successor or legal ve- 
preseutative of the person who has obtained a 
decree, but that is immaterial because S. 146, 
Civil P. C., provides that “where any proceeding 
may be taken or any application made by or 
against any person, then the proceeding may be 
taken or application made against any person 
claiming under him." 

[6] Thus in the case of a payment of the 
decretal amount out of Court to the successor of 
a decree-holder, that successor may certify pay¬ 
ment under 0. 21, R. 2 (l) or the judgment- 
debtor may apply against that successor under 
(). 21, R. 2 (2) for getting the payment recorded. 

[ 9 ] The fclTect of s, 146, Civil P. C., is clear 
and leads to the result which we have indicated. 
]'’urther it is only by dealing with the matter in 
accordance with the provisions of that section 
that a consistent meaning can be given to the 
various provisions of 0.21. 

[ 10 ] For instance R. 1 of the Order provides 
that, among the methods by which a decree may 
be satisfied is payment “out of Court to the 
decree-holder.” If the appellants’ contention 
that the word “decree-holder” does not include 
the successor of a decree-holder is correct then 
DO payment can be made out of Court to such 
successor in satisfaction of the decree. This is 
not the meaning which can be given to the pro¬ 
vision. Indeed the appellants’ learned counsel 
agrees that in R. 1, at any rate, the word "decree- 
holder” also includes the successor of the decree- 
holder. Were this not so, the payment which is 
alleged to have been made by bis client to the 
successor of the decree-holder would not be pay¬ 
ment of “money payable under a decree” and 
could not be taken into consideration at all in 
proceedings for the execution of the decree. The 
result of such a payment would, therefore, be 
exactly the same as if the payment made bad 
not been certified, or recorded in, Court. 

[ 11 ] If then the word “decree-holder" is given 
this extended meaning in R. 1, it follows that it 
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must have the same meaning in B, 2 ( 1 ) beaoa^ 
at any rate, it must be open to the person 
receives the payment to certify it, and since ill 
this is by reason of S. 146, Civil P. C., then 
appears to be no reason why the operation of 
S. 146, Civil P. C., should not be extended nbes 
considering sub-r. (2) of R. 2 0 ! 0 .21, Civil P. C. 

[ 12 ] The appellants’ learned counsel relied 
upon a number of decisions which support bis 
contention. They are 47 Bom. 648,* A. i, r, iwt 
Bom. 394^ and A. I. R. 1935 Nag. 230.® 

[13] In all these cases the decree-holder irans- 
- ferred the decree and the transferees applied, 

under 0. 21 , R. 16 , Civil P. C., for eieculioB. 
The judgmeut-debtor pleaded that be bad paid 
oh' the decretal amount to the transferee and 
that there was nothing to execute. It was held 
that in spite of the provisions of 0.21, B. 218), 
Civil P. C., this objection could be taken. In 
none of these cases was any reference made to 
8.146, Civil P. C., or to 0.21, R.l. Moreover 
the line of reasoning adopted was entirely diffe* 
rent. In 47 Bom. 643* the learned Judges held 
that, when an application is made under 0. Sl» 
R. 16 , Civil P. C.. it is made to the Court as the 
Court which passed the decree and not as the 
Court executing the decree. They then say i 

•Tt is true that the decree-holder maj he alioted, 

under 0. 21. R. 2, sub-r. 3, to take “J 

fact that the payment was not 
that it cannot be recognized by the Court ^ 
the decree. But the fact remains, assuW^^.. 
payment has been made, that the . -w 

tied and there is nothing to transfer, so t , 
transferee comes to file Court which tj-Ujj 

and asks the Court to recognise him as “ 
it is open to the judgment-debtor to say l ^ 
the debt which was merged in the decrea 

[ 14 ] This decision was disapproved by ^ 
Lordships of the Judicial Oomniitteo lo 

1943 p. C. 66.* Their Lordships observed. ^ 

“The rule saja that ‘the transferee Ot 

tion of the decree to the Coort wbic pw 
the face of the rule, ^beapplioahonW 
under is an application for execution: t ^ ^ 

the Court which passed the decree does ootw"* 

show the contrary." 

[15] With regard to ‘be 

ed Judge of the Bombay High Court ^ 
have quoted we may say, that on 
they do not correctly interpret tne pw 

the time of the transfer, ..Jjabed. 

existence and it was subsequently 
Thus the transfer was valid and to ^ 

give effect to it and thereafter 

decree “in the same 1 iL jDid* 

same conditions as if the ^ « Ihtf 

by such decree-holder”: vide 0- jA-jj \p be 
on a transfer taking place the p 
followed is exactly the same “ ^ g^gght t® 
ed in case the decree-holder hi 
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oxecuto the decree and o. 21 , B. 2 (3), Civil P. C., 
^N’ould bar the plea of payment. 

( 16 ] We may also point out that this decision 
as well as that in A. l. B. 1024 Bom. 39i^ have 
been expressly overruled in A. i. ii, 1041 Bom. 
902 .® 

[17] The Nagpur case followed the earlier 
Bombay case and certain decisions of the Madras 
High Court which too were overruled by a Full 
Bench decision of the Madras High Court in 55 
Mad. 720.“ 

[13] In 56 ALL. 60l’ the same view is ex¬ 
pressed as in the Full Bench decision. Both the 
Full Bench decision of the Madras High Court 
as well as the decision of the Allahabad High 
Court mentioned above received the approval of 
their Lordships of the Judicial Committee in 
A. I. R. 1913 p, c. 66.'* Thus the Nagpur case can 
no longer be considered as laying down good 
law. 

[19] We have, therefore, come to the conclu¬ 
sion that even when a decree is sought to 
be executed by tbe successor of the original 
decree-holder, the provisions of 0. 21, R. 2, Civil 
P, C., are applicable and no payment can he 
considered by tbe Court unless it has either been 
certified under sub-r. (1) or recorded under sub- 
r. (2) of that rule. The decision of the learned 
Civil Judge on this point is, therefore, correct 
and must be upheld. 

[20] The second point pressed before us in 
appeal was that the widow not having been 
joined in the application, it is defective. Under 
0 . 21. R. 15, Civil P. C., one of several joint 
decree-holders may execute tbe decree on be¬ 
half of all for their benefit. In tbe present case 
the Court has permitted them to do so and 
there is no conflict of interest between them. 
Further it is not a part of the decree that is 
sought to be executed but the whole of it and, 
therefore, it does not conflict with any provision 
of 0. 21, R. 15. Civil P. C. In 1945 0. W. N. 196* 
a Bench of this Court, of which one of ua was a 
member, laid down the proposition that 

•'although the law now vests in a Hindu widow tbe 
limited interest of her hasband in tbe joint property, it 
does not operate to alter the Hinda law of joint family 
80 as to make her a member of the coparcenary. It is 
clear that if the property in respect of which the profits 
were claimed, was joint family pro^rty of Jung Baha¬ 
dur and bis sons, tbe joint family U now represented 
by Anant Singh and Narendra Siogb alone. The pro* 
vision would seem to indicate that a mere devolution 
of tbe busband'a interest would not otherwise affect 
tbe joint family status as such or invest tbe widow 
with the rights of a male co parcener other than those 
necessary for enforcing the interest expressly conferred 
on her. The right of coparcenersblp of a representation 
of tbe joint family is not included among the rights so 
conferred, and it is difficult to regard her as a legal re¬ 
presentative of her husband in that sense." 

[ 21 ] It was also held that, even if tbe widow 


was a legal representative of the deceased, the 
fact that some of the legal representative had 
applied would be sufficient to meet the require¬ 
ments of tbe law. 

[ 22 ] Thus there is no defect iu the application! 
for execution which was presented by tbe sonsi 
of the deceased decree.bolder. 

[2S] The result is that this appeal fails and is 
dismissed with costs. 

v.B.B. Appeal dismissed. 


A. I. R. (35) 1948 Oudh 301 [C. N. m,] 
Misba and Chandiramani JJ. 

Qnazi Mnmtaz Ahmed—Plaintiff—Appel¬ 
lant V. Mt. Wasiiilnisa and others — Defen¬ 
dants—Respondents. 

First Api^cal No. 33 of 1944, Decided on 17-2-I94S, 
against decree of Civil Judge, Sitapur. D/* 29-2-1944. 

(a) U. P. Encumbered Estates Act (25 [XXVj o( 
1934), S. 7 (3)—Section must be construed strictly 
—Transfer by “gift” docs not include wakf alal- 
aulad. 

Being in derogation of the ordinary law, the provi¬ 
sion in S. 7 (3) must be construed strictly. Tbe 
language of tbe enactment restricts tbe prohibition to 
particular kinds of transfers and without seriously 
violating iU scope, the inclusion in it of conveyances 
which, notwithstanding their family resemhiauco. are 
regarded as distinct from those transfers in the eye of 
law, cannot be permitted. The import of the word 
"gitt" in S. 7 (3) cannot be stretched so as to include 
all gratuitous transfers. Regard must be had to the 
question whether it is in favour of a donee who is 
capable of being regarded as a juristic person and 
therefore one who can signify bis assent, or in favour 
of God Almighty who cannot be conceived of as such 
person or as capable of indicating acceptance. The 
waqf alal-aulad docs not fulfil the requirements of a 
gift and cannot, therefore, be regarded as such for the 
purposes of sub*;ectioD (3) of b. 7. Conserjuontly no 
sanction is required under S. 7 (3) for creating waqf 
alal-aulsd : 3 A. I. R. 1916 P. C. 27 and 15 A. I. R. 
1928 AH. 516, DiUing. [Para 7] 

(b) Muhammadan law—Gift — Death bed gift— 
Marzulmaut, doctrine of — Applicability— There 
must be a proximate danger of death resulting 
subjectively in preponderance of apprehension, 

Tbe doctrine of maraulmaut, applies to cases where 
the gift is made under pressure of a sense of immi¬ 
nence of death. The essential condition, thus, for its 
application is that there must be a subjective feeling in 
the mind of tbe patient that he is not going to recover; 
in other words, there must Ire a proximate danger of 
death resulting subjectively in tbe preponderance of 
apprebeusioD. The facts have to bo proved like any 
other fact and may be evidenced by some external 
indicia in tbe patient's condition or bis expressions and 
declarations : 35 Cal. 1 (P. G.), 35 Cal. 271 (P. C.), 19 
A. I. B. 1932 Oudh 233, 30 Bom. 537 and 9 A. I, R. 
1922 Cal. 429, M. on. [Para 8] 

Cases referred 

1. ('16) 19 0. C. 192 : 3 A.I.B. 1916 P. C. 27 : 38 All. 

627: 43 LA. 212: 36 I.C,-104 (P. C.), Sadik 

Hussain Kbsn v. Hashim Ali. 

2. ('29j 61 All. 40 : 15 A. I. B. 1923 All. 516 : 111 

I. C. 583, Musharraf Begam v. Bikundar Jaban 

Begam. 
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3 (' 36 ) 11 Lock. 735 : '23 A.!. R. 1936 Oudh 213 : 
160 1. C. 495 IF. B.), M;. Rahiwaa v. lit. Baqridan. 

4 . (’07) 34 I. A. 167 : 35 Cal. 1 : 4 L.B.R. 154 (P,C.), 
Ibrahim Goo’am Ari3 '7. Saiboo. 

5. I'O^j 35 I. A. 67 : 35 Col. 271 (P. C,), Fatima Bibi 
T. Ahmad Buksb. 

6. (’32^ 7 Luck. 705 :19 A. I. R. 1932 Oudh 233: 137 
I. C. 604. Mahomed A?ub Kbau v. Mt.GauharBegaai. 

7 (’06) 30 Bom. 53?. Sarabai t. Rabiabai. 

8. ('22) 49 Cal. 477 : 9 A. I. R. 1922-Cal. 429 : 67 
I, C, 77, .liDjira Khatun v. Mahomed Fakirulla Mia. 

AWcai' Bn^ain and R. -V. Bar KauU — 

for Appellant. 

LIchd. Anub and Abdul Ba^an (for No. 1) and 
Nici'itat VUah and Inayal Ullah — for Respon* 
cents Xo'. 1 to 5. 

Judgment,—Tbi3 is a plaintiff’s appeal. The 
point in dispute related to a deed of tvakf alal- 
aulad executed by late Qisi Iftikbar Ahmad on 
l7ih October I9il. He died on lltb January 
1942. The plaittifl Qazi Humtaz Abmad is his 
brother. His other heirs, namely, his widow, 
Mt, Wasiunnisa and bis daughters, Mfc. Kbur- 
shed Fatimn, Mt. Shakil Faiima, Mt. Sagbir 
Fatima and Mat. Jalie Fatima are the defen. 
dants. The plaintiff claimed a three annas four 
pies ■ share by inheritance in the property 
left by his brother and in reply to the defence 
based on the waqf deed of 17th October 1S41, be 
challenged its genuineness and validity. He'failed 
on both these points. It is unnecessary to set out 
in detail the various grounds upon which the in- 
validity of the document was alleged. Only two 
Ilf them are material at this stage. The first 
ground was that since the waqf was executed 
after the passing of the order under s. 6, Fncum. 
bered Estates Act, and during the pendency of 
the liquidation proceedings thereunder and since 
the sanction of the Collector as required by S. 7, 
Encumbered Estates Act, wa.g not obtained it 
was devoid of legal effect and was wholly inope¬ 
rative. The second ground of attack was an 
alternative ground. It was based upon an aver¬ 
ment that the waqf deed was executed during 
marzulmaut and as such it could be valid to the 
extent of l/3rd only. As stated above, Qazi 
llumtaz Ahmad did not succeed in bis endea¬ 
vour to get over the deed. His suit, therefore, 
failed. Dissatisfied with the decision of the 
learned Civil Judge of Sitapur, he has now come 
up in appeal. 

[23 The . appellant’s contention about the 
genuineness of the deed of waqf, ex. a2, may be 
disposed of shortly. (Their Lordships after going 
through the evidence concluded that ex. A2 was 
genuine and proceeded:) The contention regard- 
ing the invalidity of Ex. A2 on account of the 
absence of the Collector’s permission was based on 
the provisions of sub s. (3) of S. 7. That aub.section 
prescribes inter alia that after the passing of the 
order under S. 6, Encumbered Estates Act, and 
until the Collector has declared in accordance 


with s. 44 that the landlord has ceased toba 
subject to the disabilities imposed by 6.l,Eo- 
cumbered Estates Act, or until the application is 
dismissed or the proceedings are otherwise qu. 
shed the landlord applicant is incompetent, 
without the sanction of the Collector, to make 
any exchange or gift of, or to sell, mortage n 
lease the whole or part of proprietary rights in 
land mentioned in the notice publi^ed under 
S. 11. By sub-s. (4) it is declared tbata transfer 
made in contravention of the above provision 
shall be void. It is not disputed that on the dale 
of execution of the deed of waqf Qazi Ifykhar 
Ahmad was subject to the disabUities imposed b; 
sub- 3 . (3) inasmuch as the proceedings for tin 
liquidation of his debts were still pending in tin 
Court of the Sub Divisional Officer, Sitapur. U 
is contended on behalf of the appellant that a 
transfer by way of gift which is specificallj 
prohibited by the sub-section is wide enough to 
cover the case of waqf alal-aulad. The respon¬ 
dents, on the other hand, maintain that Bx. Ai 
does not come within the prohibition. 

[3] Qazi Iftikhar Ahmad, it would appear, 
conceived the idea of creating a waqf ia w^pect 
of his property after he lost his only son in or 
about the year 1935 . He postponed action till 
after the commencement of the ^ 

ceedings under Chap, v, Encumb^^^*^ 
Act. In 1941 be applied to 
Officer for sanction to transfer bis ' 

waqf but his application was r®i®<^twbe(ia 
liquidation officer considered that ttana ? 

waqf were not included 
of transfers for the execution of whi 
was required under sub-s. (3) of 8 .7- 
is dated 15th October 1941. The 
already mentioned, was executed on . 
of the same year. The Qazi was (.j- 

guard the interest of the waqf, and he, 

applied again to the same offiw and 

that the Court might o( 

15th October 1941, by adding that 
the waqf did not embarrass the 
it was not opposed to the spirit of r . 
under the Act. The aforesaid rule 
mentioned by a clerical error for • ^ • 

provides that before the completion 
dation scheme no sanction tran 

petty under sub-s. {3} of coli«' 

it prejudices the interests of the cr 
lively or individually. The Qaz. h^ 

apparently the L 

whereby it was provided that 0 

under the Encumbered h^states A 
continue in the normal way and 
the executant’s name the name ^ ^ ^ 
his management would be subs i 
payment of all the debts found due 
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ance with the decision o! the Special Judge as 
well as the proceedings of the case would bind 
the wakf and the mutwallis. 

[4] On the application of Qazi Iftikbar Abmad 

tbe Liquidation Officer passed the following 

order cn 4th November 1941, (Ex. All): 

“1 have DO objection to add the iolloifiog to tbe order 
already passed by me on ISlb October 1941. Sanction 
^ould Dot have embarrassed tbe cODdition on tbe iiqui* 
datiou scheme as it was not against tbe spirit of B. 63. 
But as it was a case of (paper puncbed) “wakf” no 
order of sanction pasted nor necessary.’* 

[6] The above proceedings of tbe Court of 
the Sub-Divisional Officer show unmistakably 
that tbe sanction for tbe execution of the waqf 
alal-aulad was refused. Tbe reason for tbe refu¬ 
sal was not that it was liable to affect tbe credi¬ 
tors adversely but only that sub-s. (3) of s. 7 did 
not extend to a waqf alal-aulad. Tbe respon¬ 
dents maintain that the effect of the two orders 
being to leave the landlord free to execute tbe 
projected deed they should be deemed to coneti- 
tute sanction in case tbe eub-section on its true 
construction be held to render sanction neces¬ 
sary. The argument thus put is ingenious but is 
wholly against tbe intention or the tenor of the 
orders. On its face and in effect we must hold 
that no sanction was given by tbe Liquidation 
Officer. 

[6l It is next urged on appellant’s behalf that 
the waqf in question was at best a mere gift 
though a gift in trust, and that it must by force 
of eub-s. (4) be held to be void in tbe absence of 
permission. Reliance in this connection is placed 
upon tbe decision of their Lordships of tbe 
Privy Council in 19 o. c. 193^ 'and of the 
Allahabad High Court in 51 ALL. 40.^ Section 7, 
Encumbered Estates Act, did not fail to be consi¬ 
dered in any of these cases. In 19 o. c. 192^ 
their Lordships bad to decide whether or not tbe 
word "gift" in S. 3, Avadb Laws Act, included a 
gift through tbe medium of a trust. Tbe case 
related to a deed of trust which contained a 
settlement in favour of tbe ^executant's wife. 
The preamble recited that an agreement bad 
been entered into between the settlor and bis 
second wife Fatima to tbe effect that she would 
accept tbe provision made for her in satisfaction 
of her dower. Tbe deed conveyed to tbe trustees 
the properties described in tbe schedule to tbe 
deed to hold them subject to certain mortgages 
and payment of certain annuities, cost of main¬ 
taining and managing the said properties end 
collecting tbeir rents and to pay the income to 
tbe executant’s second wife, Fatima, during her 
lifetime for her sole and separate use, subject to 
tbe cost of maintaining and educating her cbil. 
dren. After her death tbe property was to be 
held in trust for all tbe aforesaid children living 
at tbe settlor's death, as tenants-in.common, in 


equal shares. In dealing with this document 
their Lordships observed that it was not possible 
to exclude a gift from tbe ambit of S. 3, Avadb 
Laws Act, merely because tbe donor’s bounty 
passed to his intended beneficiary through tbe 
medium of a trust. In order that a conveyance 
may be impressed with the character of a gift it 
must fulfil tbe essential ingredients of that form 
of transfer. A gift under tbe Transfer of Proper¬ 
ty Act as well as under the Mabomedan law 
must be a transfer by one person in favour of 
another made voluntarily and without consider- 
ation and it must be accepted by and on behalf 
of the donee. Where tbe property is given to a 
beneficiary either directly or through a trustee 
the essential nature of the transaction remains 
tbe same. Where, however, the conveyance is in 
favour of God Almighty it would be difficult to 
put it at par with a gift in favour of a living 
beneficiary through the medium of a trust, It 
is not disputed that under the Hanafi Law the 
creation of a valid waqf divests the wakif of 
ownership with immediate effect and passes the 
property to God Almighty forthwith. A Sunni 
waqf contemplates a purely unilateral transac¬ 
tion and a declaration to constitute a waqf ac¬ 
companied by delivery of possession would 
seem to be sufficient compliance with tbe requi- 
rements of law to effectuate an alienation: vide 
U Luck. 735.^ In tbe case of a gift, on the 
other band, it is essential that a donee should 
signify bis assent to the declaration of gift and 
it is only on his accepting tbe gift and on tbe 
donor's effectively transferring possession to tbe 
donee that the [transaction is complete — {vid€ 
Tayabji’s Muhammadan Law, ss. 345 and 34G 
and Baillio’s Digest of Muhammadan Law, 
vol. I, p. 515 et seq). The Privy Council case 
has, therefore, no relevancy. 

[7] The Allahabad case referred to on appel¬ 
lant’s behalf appears at first sight to support 
him but when it is .realised that the case was 
governed by Sbia Law it becomes difficult to 
apply it to tbe facts of tbe case before us, Under 
tbe Sbia Law, a waqf alal-aulad is a contract and 
the property vests not in God Almighty but in 
the beneficiaries. A conveyance by a Sbia Mus¬ 
lim by way of waqf may, therefore, in an 
appropriate case amount to a gift. The case was 
decided under tbe Bundelkband Encumbered 
Estates Act of 1903. Section lO ( 2 ) (a) of that enact¬ 
ment provided that until the proprietor ceased 
to be subject to tbe disabilities of tbe Act, he 
was incompetent "to exchange, give or without 
the consent’of tbe Commissioner sell, mortgage 
or lease bis proprietary rights in land or any 
part thereof." The waqf was made during the 
continuance of the disabilities imposed by the 
sub-section. The document recited tiiat a part of 
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the property was pledgeil and hypothecated to 
the creditors and the settler wished to make the 
waqf of the entire property therein described in 
favour of his male issues under the provisions of 
the Waqf Validating Act of 1913. After referring 
to the legal formula the rautwallis were named 
and it was provided that on the extinction of the 
line of the wakif's son, Hyder Husain Khan, a 
managing committee should be appointed to 
spend the income on religious and charitable 
purposes named in the subsequent paragraphs. 
The learned Judges of the Allahabad High Court 
hold that the deed was inoperative in view of 
s. 10 ( 2 ) (a) of the Act and that the word 
‘give" as used therein was not confined to the 
restricted sense, in which it was used in the 
Transfer of Property Act, 1832, but was intended 
to include dedication of property by way .of 
waqf. Apart from the fact that the word “give” 
ill tb(! aloresaid section is of much wider ampli¬ 
tude than the word “gift" in sub-s. (3) of S. 7, 
Encumbered Estates Act, it is to be observed 
that the transfers named in the latter sub-section 
have a special technical meaning given to them 
by law. The import of the word “gift” cannot, 
in our judgment, be stretched so as to include 
all gratuitous transfers. Regard must be had to 
ithe question whether it is in favour of a donee 
.who is capable of being regarded as a juristic 
jperson and therefore one who can signify his 
assent, or in favour of God Almighty who cannot 
be conceived of as such person or as capable of 
indicating acceptance. The waqf with which 
we are concerned does not fulfil the requirements 
of a gift and cannot, therefore, be regarded as 
such for the purposes of sub-s. (3) of S. 7, 
Encumbered Estates Act. Being in derogation 
of the ordinary law, it would seem obvious that 
the provision must be construed strictly. The 
language of the enactment restricts the prohibi¬ 
tion to particular kinds of transfers and unless 
we seriously violate its scope we cannot permit 
the inclusion in it of conveyances which notwith¬ 
standing the family resemblance are regarded 
as distinct from those transfers in the eye of 
law. The view taken by the learned Sub-Divi- 
sional Officer in 1944 and the conclusion reached 
by the learned Civil Judge of Sitapur in the 
judgment under appeal appear to us to be 
justified and we overrule the appellant’s plea 
regarding invalidity of Ex. A2, for want of 
'sanction. 

[3] The only other point that remains to be 
disposed of relates to the objections or^,tbe ground 
of marzulmaut. The law on the point does not 
admit of doubt. As observed by their Lordships 
of the privy Council in 34 I. A. 167* the 
doctrine applies to cases where the gift is made 
under pressure of a sense of imminence of death, 


The essential condition thus for its applicationq 
that there must be a subjective feeling in the 
mind of the patient that be is not going to 
recover; in other words there must be a pioxi. 
mate danger of death resulting subjectively in 
the preponderance of apprehension. These fscti 
have to be proved like any other fact and 
may be evidenced by some external indicia 
in the patient’s condition or bis expreesiou 
and declarations. See 85 1 . A.* 67,® 7 Luck. 7(6,*j 
30 Bom. 537^ and 49 cal. 477.® In the case before 
us there is no evidence to prove the existence 
of such apprehension. It appears from the evi¬ 
dence of Dr. Rahmat Husain, P. W. Il, who 
treated him at the hospital and from the Bed¬ 
head ticket etc. that Qazi Iftikbar Ahmad 
suffered from a dangerous valvular disease of 
the heart called Aortic Regurgitation and from 
Anaemia and Collitia. His troubles began ehortly 
before he entered the Balrampur Hospital in 
September 1941. He complained of pain in his 
abdomen round about the umbelious and it occa¬ 


sionally radiated towards the opigastrium. He 
also suffered from flatulence and occasional 
vomiting. He got 5 or 6 semi-formed stools every 
day and though there was a slight tension there 
was DO mucus or blood and no griping. 
was an increase in micturition and there wm 
progressive weakness. These coinplsiflf9,it w 
seem obvious, were not likely to engendw in 
mind of the patient any fear of death. * 
no evidence that he was informed ot we 
dangerousness of the disease. On the 
execution of the deed of waqf, namely. W- ■ 
the patient’s blood pressure had risen. It 
sistoUc and 80 diastolic. The pulse was • 
may be attributable to the excitemen 

worry which the ., B^iu-lgait 

he was taking was likely to entail. Bo 

may. the Qazi appears to have impto ^ 

siderably when he left the hospital- ^ 
is the discharge certificate. It says - . 
“reUeved”. There is evidence to the enat 
the nature of the Qazi Iftikhar A 
was such that when he was free fro 
was not likely to feel much out ® 

According to the expert medical evi • 
in this case is copious, persons su ^ ^ 

Aortic Regurgitation may live for 4^ 
though there is always a chan 
at any time. There is "O 6 v.aen» to 

the fatal possibilities of ®*^v;J-tt6ndM>*®' 
made known to the patient ^ fast 
P. W. 12. Hakim Abdul Aziz, oon- 

of all. In his opinion, ‘J® some 

sisted only of swelling of ' - y, Jolie 

heart trouble. The evidence of D- • 

Fatima, would further ®r*!lftgt 
that Qazi had improved at ww* 
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Ghani V. Mustafa Khan (Gkulam Hasan C. J,) 

K. N. Tandon— for Appellant. 


when he left the hospital. Qazi Iftikhar Ahmad 
performed the marriage of the witness a few 
days before he died and this oircumstance is an 
indioation of the faot that be did uot think that 
his condition called for any special anxiety. The 
oral and documentary evidence to which the 
parties' learned counsel drew our attention has 
led us to the conclusion that the Qazi did not 
despair of bis life at any time much less at the 
time when the deed of waqf was executed. We 
consider that the evidence of the plaintiff as 
p, w. 9 greatly exaggerates the case when he 
makes out that Qazi Iftikhar Ahmad's condition 
was known to be hopeless from the very com¬ 
mencement of bis treatment in the bospitol. The 
appellant’s learned counsel says that since death 
in aortic regurgitation is more frequent than 
any other cardiac vulvular disease the patient 
must have been in apprehension that be will not 
survive. We have already said that there is no 
evidence that the dangerous aspect of the disease 
was brought to the consciousness of the wakif. 
The invalidity can be invoked only in cases of 
pressure of the sense of imminent death. The 
doctrine of marzulmaut has no application. 

[9l There is no reason to interfere with the 
decision of the Court below. The appeal fails and 
is dismissed with coats. The stay order, dated 
is vacated. 

B.6.D. Appeal dismissed. 


A. I. R. (35) 1948 Ondh 303 [C. N. 106.] 
Ghulam Hasan C. J. 

Ghani — Defendant—Appellant v. Mustafa 
Khan and others—Defendants—Respondents. 

Mis. Appeal No. 68 of 1947, Decided oo2'12-l947, 
agamst decree of GWil Judge, Bahraich, D/- 3.10*194?. 

Civil P. C. (1908), 0. 41, R. 23-Scope-Decision 
that Court has no jurisdiction and plaint returned 
for presentation to proper Court—Order reversed 
in appeal and case remanded—Remand is not under 
R. 23 — No appeal and revision lies — Civil P, C., 
0.43, R, l(u). 

Order 41, B. 23, cootemplates a decree passed by 
lower Court from wbioh an appeal is preferred. The 
deoisioB that the Court has no jurisdiction to try the 
suit and retueniDg the plaint for presentation to proper 
Court is not a decree and where the appellate Court 
reverses this order and remands the case for trial 
according to law, the remand is not one under 0.41, 
B. 23, and neither an appeal under 0.43, B. 1 (u) nor 
revision under 8.115 is maintainable against it: 29 
A. I. B. 1942 Oudh 870 and 31 A. I. B. 1944 Oadb 260, 
Rel. on: 17 A. I. B. 1930 All. 713 (F. B.), Dialing. 

(Para 2] 

Annotation ('44-Com.) Civil P. C., 0. 41, R. 23, 
N. 21, 0. 43, R. 1, N. 12. 

Cases re/erred:— 

1. ('42) 29 A.I.B. 1943 Oudh 370 : 200 I. G. 512. 
Bbagoley v. Bala Dio. 

2. (’44) 1944 0. A. C. C. 122 ; 31 A. I. B. 1944 Oudh 
260; 20 Luck. 38; 219 I. C. 278, District Board, 
Bsbraiob v. Ramendra Prasad Singh. 

3 . (’80) 17 A. I. R. 1930 All. 713; 63 AU. 75 : 137 I.O. 
434 (F. B.), Bam Iqbal Bai v, Telesaari Euari. 

1948 01 39 & 40 


B. K. Dhaon(for No. l)and Virasat Hussain(for 

Nos. 2 and d)—for Bespoudenta, 

Judgment. — Id this case a preliminary ob. 
jectioQ bas been raised on behalf of bbe res|)OQ- 
dents that this miscellaneous appeal is not main, 
tainablo. The contention raised is that the ap¬ 
peal is directed against an order passed by the 
lower appellate Court remanding the case, to the 
trial Court by reversing the decision of that 
Court that it bad no jurisdiction to decide the 
suit. The trial Court before whom the suit was 
originally bled remitted the two issues arising 
in respect of the tenancy to the Revenue Court. 
That Court returned the finding in favour of the 
plaintiffs-respondents. Before the third issue re¬ 
lating to the question of damages was determi¬ 
ned, a plea was raised on behalf of the defen¬ 
dant-appellant that in view of the amened Ten¬ 
ancy Act the suit was not cognizable by the 
civil Court. This plea prevailed and the trial 
Court directed the return of the plaint for pre¬ 
sentation to the proper Court under o. 7, R. lo, 
Civil P. C. The lower appellate Court in appeal 
bas reversed that view and held that the Munsif 
had jurisdiction to try the suit. As the question 
of damages bad been left undetermiaed, the case 
was remanded for disposal according to law. 
Treating this as an order of remand under B. 23 of 
0.41, Civil P. C., the defendant-appellant bas 
filed the present appeal under the provisions 
of 0 .43, R. 1 (u). Civil P. C. Rule 29 contem¬ 
plates a decree passed by the lower Court from 
which an appeal is preferred. The order passed 
by the lower Court however was not a decree 
but an order as distinguished from a decree. It 
is obvious therefore that the case does not fall 
under B. 23 of o. 41, and consequently no appeal 
is maintainable. 

[2l This view is supported by a decision in 
A.I.R. 1942 Oudh 370^ upon which reliance was plac¬ 
ed by learned counsel for the respondents. There 
also a preliminary issue on the question of juris, 
diction had been decided by the trial Court and 
the plaint was returned for presentation to the 
proper Court! The lower appellate Court having 
set aside that order and remanded the case to 
• the trial Court for disposal according to law an 
appeal against the lower appellate Court’s order 
was held to be an appeal against an interlocu- 
tory order which did not decide or terminate 
the suit and hence the order was not open to 
revision under 9.115, Civil P. 0. A similar, view 
was taken in 1944 O.A.CC. 122.^ It is clear there¬ 
fore that no appeal lies against the order of the 
lower appellate Court nor is that order open to 
revision under S. 115, Civil P. 0. 

[3) Learned counsel for the appellant bas 
asked me to treat the appeal as a revision and 
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rfeli(S upon a Full Bench decision of the Allaba- 
bad High Court in A. I. B. 1930 ALL 713. That 
was, however, a case in which the Full Beech 
did not consider whether the order of the lower 
appellate Court which was sought to be revised 
was an order which amounted to the decision 
of a case within the meaning of S. 115, Civil 
P. C. On the other band, this Court has defini¬ 
tely bold in the aforementioned cases that the 
order is not revisable in that it is interlocutory 
and does not amount to the decision of a case. 
Accordingly this appeal being unmaintainable, 

it is dismissed with costs. 

[i] As the appeal has been dismissed. Civil 
Misc. Application NO. 1430 of 1947 for stay ie 
also dismissed and the stay order dated 29 10- 
1947 , passed thereon is hereby vacated. 

k.g.D, Appeal dismissed. 

A. 1. R. (35) 1948 Oudh 306 [C. N. 107.] 

Kaol and Kidwai JJ. 

L. Amhika Prasad and others — Plaintiffs 
— Appellants v. Town Area Committee, 
Bachhrawan and others—Defendants — Ptes- 
pondenis. 

First Appeal No. 69 of 1942, Decided on ’29-l0'l947, 
against decree oi Civil Judge, Bae Bareli, D/- 30-4 1942. 

Court-fees Act (1887), S. 7 (iv) proviso (U. P.) 
—plaintiff collecting ‘chungi and mahusul’ in bazar 
as proprietor — Town Area Committee interfering 
with plaintiif’s collection and recovering dues itself 

_Suit by plaintiff for declaration, for perpetual 

injunction and for damages — Relief held claimed 
with reference to immovable property and first 
proviso to S. 7 (iv) applied — Relief for declaration 
held did not require to be separately valued. 

Tbe plaintiff was the owner of ail tbe land in a 
village in wbicb a bazar was being held and bad 
always been realising 'ebungi and mahasul’ in this 
bazar in exercife of bis proprietary right. The Town 
Area Committee interfered with the collection of tbe 
plaintiff and itself began realising tbe dues wbicb it 
called ‘Tab Bazari.’ Tbe plaintiQ brought a suit and 
claimed the following reliefs: (1) A declaration that tbe 
actions of tbe Committee were against law: (2) a perpe¬ 
tual injunction restraining the Committee for ever 
from realising dues in respect of tbe road and lane 
('ebungi wa mabsul sarak wa gali’} of tbe Bazar and 
(3) Rs. 1800 as damages. Tbe plaintiff paid a court-fee 
in respect of relief relating to damages, and also with 
respect to relief for injunction which also was valued at 
Bs, 1800. Tbe relief for declaration was not separately 
valued. Tbe suit was valued at Hs. 18,000 for tbe pur* 
poses of jurisdiction! 

Edd, that the relief claimed was with reference to 
immovable property and tbe first proviso to S. 7 (iv) 
was applicable. The relief with regard to declaration 
thus did not require to be separately valued and tbe 
court-fee paid was sufficient. [Para 6] 

Annotation: — (’44-Com) Court fees Act, S. 7 (iv) • 
(c)N.21. 

Case referred:— 

1. (’44) 1944 A. L. J. 95 : 31 A. I. B. 1944 All. 113 ; 

I. L. R. 1944 All. 214 : 213 I. C. 227, Chief Inspector 

of Stamps V. Kedarnatb. 

TFdsim and Ali Hasan—for Appellants. 


•Order.—The appellants instilated'the soit.ont 
of which hie appeal arises, in tbe Goort of tb^ 
Civil Judge, Rai Bareli, for the following reliefe: 

(A) That a declaration be made to the effect 
that the order issued by defendant 3 dated 
26-6-1940, and tbe actions o! tbe Town Area 
Committee, Bachrawan, are against tbe law. 

(B) That a perpetual injunction be granted to 
the effect that defendant 2 and his officers are 
restrained from issuing such orders and tbe Towo 
Area Committee, Bachrawan, and its officials, 
members and Chairman of tbe Fanchayat be 
prohibited for ever from realising dues in respect 
of the road and lane ("ebungi wa mabsul sarak 
wa gali”) of Bazzar Girdharaganj in Bachrawan, 
pargana Bachrawan, district Rai Bareli. 

(C) That B 3 . 1800 as damages or any other 
sum deemed just by the Court may be directed 
to be paid by both tbe defendants or any of 
them. 

[2] Tbe suit was dismissed and the plaintiffs 
have appealed to this Court. They have paid a 
court-fee of Rs. 162/8/- in respect of the relie 
relating to damages. Tbe correctness of this amount 
is not challenged. They have also paid a conrt- 
fee of RS. 162/8 with respect to tbe relief for in¬ 
junction which also was valued at BS. 180ft 
The Chief Inspector of Stamps, U. P.,has jepor 
ed that this is incorrect and that,siiioe them 
was valued at Bs. 16000, the pwpf* 
for tbe relief for declaration and . 

RS. 18,000 minus Rs. 1,800, (the 
for damages), that is RS. 16,200. He has 
ingly reported that there is 
Bs. 832-8-0 in the court-fee which should 


good by the appellants. 

[3]' It appears that this report is JJ® 
misapprehension. According to 8.7 (iv). 
ConrUees Act, which it fe no a.8t<ntoa, 
to tbe present case, tbe court.fee le !»> 
valorem on tbe ‘amount at , ujpjj 

sought is valued in the plant. The p 
three reliefs and gives the valuation , ^ 
of them; it does not give any aff prtfl 
of tbe relief for declaration. It. A ^ 
E9. 18,000 as the valuation of ^-laions 
purposes of jurisdiction. In ® , ilj- pio* 
Sf s 8. Court-fees Act. as 
vince, which provides that, in cases . .^jgllon 
the valuation for tbe purposes ° J fponrl. 
shall be the same as for the jjgues 

fee, tbe learned Government Aot 

that the valuation of tbe relief ^ 

must be deemed to be Rs. I8,0C0 
that is RS. 14,400. He contends on 

the decision in 1944 A. L- J* J®' * lU--liefe 
fee must be paid on tbe sum totw o 
declaration and injunction; that is 
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[ 4 ] This argument reverses the process laid 
down in S. 3, Suits Valuation Act; that section 
provides that the valufttion for purposes of juris¬ 
diction shall be the same as for the purposes of 
court-fee and not vice versa. The plaint dednite- 
ly states that the valuation of the reliefs is 
IIS. 3600. This statement cannot be ignored and 
a higher valuation can be 6xed upon the relief 
sought merely because the plaintiffs have made 
a mistake, a mistake which no longer affects 
jurisdiction having regard to S. 11 , Suits Valu. 
ation Act, with r«.gard to valuation for purposes 
of jurisdiction. 

[ 5 ] The fact that no separate valuation is 
given of the relief for declaration does not affect 
the matter. This relief and the relief for declar¬ 
ation (injunction?) are part and parcel of one relief 
and only one valuation that of the consequential 
relief was-tequired in this case: vide the Srst 
proviso to S, 7 (iv), Court-fees Act, as appli. 
cable to this Province. The learned Government 
Advocate contends that that proviso is not 
applicable because the injunction to restrain 
defendants 1 and 2 and their officers for collec¬ 
ting 'mahstil and chungi’ is not a relief sought 
with reference to an immovable property, since 
the collectlou of a tax is quite independent of 
the ownership of any property and has no reie- 
rence to it. Whatever force this argument might 
have had if the charges were in fact in the 
nature of a tax, it has no application to the facts 
of the present case, because a perusal of the 
plaint clearly indicates that the relief sought is 
with reference to immovable property. The relief 
claimed is with reference to the statement of the 
case contained in the plaint and cannot be read 
apart from it. 

[6] Paragraph 2 of the plaint states that the 
plaintiffs are the owner of all the land in village 
Bachrawan, whether abadi or cultivated or 
uncultivated. In paras S and 4, it is stated that 
within the area of tbe village is an ancient 
Bazaar known as Girdbaraganj Bazaar which 
has been, and is, under the control of the plaint¬ 
iffs who look after its sanitation etc. Paragraphs 
6 and 6 then state that tbe plaintiffs and their 
predecessors have always been realising 'cbuogi 
and mabsul’ in this Bazar in tbe exercise of 
their proprietary right ('Bataur-i-haq milkiat') 
and this charge is in the nature of ground rent. 
Id Paras 8 to 18 it is stated that tbe Town Area 
Committee bas interfered in tbe collection of 
tbe plaintiffs and 19 itself realising tbe dues 
which it calls 'Tab Bazari.' Para u clearly states 
that this is unlawful interference in the proprie¬ 
tary tights {‘haquq milkiat*) of tbe plaintiffs. 
Then follow tbe formal paragraphs of tbe 
plaint those relating to the due giving of notice, 
array of parties, accrual of cause of action and 
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valuation and then comes tbe relief paragraph 
in which tbe reliefs which wo have already stated 
have been claimed. A consideration of these 
paragraphs leads to the conclusion that, in tbe 
present case, there is no claim with regard toi 
any tax but only with regard to a levy based! 
upon a claim to proprietary rights in tho Bazaar 
and the side of tho road. It is, therefore, a relief 
claimed with reference to immovable property 
and the first proviso to S, 7 (iv), Court-fees Act 
is applicable. The relief with regard to declara¬ 
tion thus did not rocjuire to be separately valued 
and tbe court-fee paid is sufficient. We hold 
accordingly. 

S.C. Order arrordingly. 


A. I. R, (35) 1948 Oudh 307 [G. N. J08.] 

Ghul.\m Hasan C. J. and Kidwai .J. 

B. Parbkii Narain Singh and others— 
Appellants v. B. Jilendra Mohan Singh and 
another—Respondents. 

r;rit Appc.ll No. 03 of 1941, Decided on 9..5-1917. 
against decree of AdJI. Civil Judge, Fvzabad, D/- 
31-O-1040. 

(a) Interpretation of statutes — Retrospective 
effect-Vested riglits. 

It not in Aceordaoce with sound principles of 
intcrprcliDg statutes to give tbem retrospective effect 
or in other words, it is a maxim that .alBrinutive words 
in a shitute without any negative expressed or implied 
do not take away existing rights: 26 All. 119 (P. C.) 
and It Beng. L. R. 11-') (P. C.), Rd. on- [Paia 23] 

(b) Oudh Estates Act (U- P, Act, I [I] of 1869), 
S. 10—Operation of Act, if retrospective—Person 
entered in Lists dying before Act—Vested rights 
if divested—Enquiry whether any rights vested, if 
can be carried. 

U. P. Act I of 1809 is given retro-p’ctive effect unless 
the effect of doing so would be to divest rights which 
bad aheady vested in some person other than the 
person entitled to get tbem by virtue of the provisions 
of the Act and in case the Act is applicable, a couclu* 
bivc presumption arises not only that the person enle* 
red in the lists is a Tsluqd ir but that the fact upon 
which his entry in tbe lists is based also exists, that is 
to say that the person entered was a Taluqdar to whom 
a primogenituce sanad was granted. The question 
whether there did in fact exist any sanad which gover* 
ned succession to tbe deceased in 1862 i. e. b fore the 
Act cm be considered. The presumption arising out 
of the entry in List III will not stand in tbe way of 
such an enquiry since this enquiry is directed to ascer- 
tain whether any rights are divested or not by tbe 
application of the Act orin other words, whether the Act 
has appi cation to tbe case or not: Case law considered. 

(Para 33] 

(c) Civil P. C. (1908), 0. 6, R. 7 —New case—Issue 
wide enough to cover new case set up by defendant 
— All record before Court —Plaintiff not taken by 
surprise— No prejudice — New case allowed to be 
set up. 

Where the issue framed was sufficiently wide enough 
to cover a case set up by the defendant which was 
different from that pleaded in bis writfeu statement 
and aiJ tbe documents relating to the case were before 
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thp Court so that no prejudice could have been caused 
to the plaintitTs: 

Held, that the objection ot the plaintlfis, that the 
new case set up by the defendant could not be allowed, 

nuut be overruled: 27 All. 634 (P. C.), Bcf. on. 

[Paras 36 & 3<J 

Annotation (’44-Com) Civil I'.C.,0. 6, R. 7, N. 2, 

(d) Evidence Act (1872). S. 35-Document kept 
with official record—Person preparing it not under 
duty—Extract of such document, held not admis¬ 
sible under S. 35 — Oudh Estates Act (1 [I] of 
1869), S. 33. 

Whei'O a certain document is an eslract from a list 
prepared by or imder the directions of a Maharaja for 
the purposes of assisting in the preparation of the hsts 
tinder Act 1 [I] of 1869, but there was no duty impo¬ 
sed upon Maharaja to prepare such a list: be bad mere¬ 
ly to assist in revising the lists prepared by the Deputy 
Commissioners and he could not be expected to have 
personal knowledge of the claims of all the Taluqdars 
in Oudh and the list was prepared to assist him : 

Hild.thut although that list was kept with the 
ofiic'nl records by the Board of Revenue (but as a sepa- 
rate file) it could not be treated as au official paper and 
consequently was not admissible under S. 35. 

[Para 73] 

Held, however that the extract was admissible though 
not as official record, but as evidence of custom, urider 
S. 33, Oudh Estates Act: 26 Cal. 81 (P. C.), Bel on. 

(Para 74] 

(e) Evidence Act (1872), Ss. 91 and 35-Proof of 
fact of grant of Sanad and proof of contents thereof 
-Proof oi former—Admissibility ol evidence other 
than Sanad—Admissibility under S. 35. 

There is a distinction between proof of thelermsof a 
contract or grant and proof of the fact that a grant was 
made or a contract was entered into. The fact of a 
grant as distinct from the terms of the grant can be 
proved by such evidence which is admissible as a copy 
of an entry in a public record. It is not necessary to 
prove it by production of the Sanad itself or by se¬ 
condary evidence. 

Assertion that a person was present at Durbar of 
1859 and got a joint Sanad for BitbarTaluqdars can be 
corroborated from a remark made by some officer, either 
the Settlement Commissioner or some Assistant Settle¬ 
ment Officer that the names of the four Babus “are 
entered as proprietors in the Bibar Fargana Sunnad." 
21 A. I. R- 1934 P. C. 157,15 A.IR. 1928 Oudh 307, 
35 A. I. R. 1948 Oudh 9. 2 A. 1. R. 1915 Oudh 75, 
4 A. I. R. 1917 Bom. 206 and 9 A. I. R. 1922 Pat. 222, 
Bel. on. [Paras 78 and 79] 

Though the document above referred to was not 
written in the performance of an official duty and no 
enqniry as to whether there was a sanad or not was en¬ 
trusted to the official who wrote it, yet it was bis duty 
to ascertain under-proprietary rights, and the first step 
that be had to take in the performance of that duty 
was to ascertain how far the Talnqdar admitted those 
rights, and the letter was written to the Settlement 
Officer setting out the circumstances in which the en¬ 
quiry was delayed and asking for further instructions 
and the object of mentioning a sanad was to show that 
while the persons who were classed by the rules as 
Taluqdars bad been sent for, a fifth person had claimed 
to be interested and it was necessary to ascertain his 
rights before statements could be called for from the 
superior proprietors: 

Held, that the statement contained in the letter was 
germane to bis duties and was admissible as such 
under S, 35, Evidence Act. [Para 80] 


( 1 ) Evidence Act (1872), S. 35 ^Evidence oi iut 
—Document is evidence of fact contained la it. 

From the facts that enquiries were made from ceitiiB 
persons as to whether they ddsired sanada in the pri¬ 
mogeniture form or not and the replies were sect b; 
them and their names were thereafter inserted in thi 
list of Taluqdars who desired primc^eniture ssnada ut 
no doubt evidence of the fact that those persons vers 
considered to be Taluqdars and enquiries were totie 
from them with a view to grant them primc^nilDnH- 
nads but this is no indication of the fact thatXalnqdui 
sanads in I be ordinary form bad previously been gruted 
to them. [Pan 63} 

(g) Oudh Estates Act (1 [I] of 1869)>-Oudb Laws 
—Primogeniture Sanad—Date of grant—Prod. 

The date of the sanad is no indication of the dab 
on which it was actually given to the Talnqdar: 16Cat. 
397 (P. C.), Bel on. [Para 85) 


(h) Evidence Act (1872), S. 35 - Sctdemepl 
orders and akbir Rubkars based on Sanad—Adnut- 
sibility to show that sanad was granted to person 
named therein. 

Orders of Settlement Courts and Bnbkars akhii,con¬ 
taining a summary of all the proceedinga, prepared and 
kept on the settlement files in accordance with direc¬ 
tions of the Chief Commisaioner, which indicate that 
claims were dismissed on the basis of the village to 
which they related being covered by sanads, areadmlan- 
ble to show that a sanad was granted to the 1**“ 
named therein : 15 A. 1. R. 1928 Oodh 307;35A.I.B. 

1948 Oudh 9 and 14 A. I. R. 1927 P. 0.8, iW. 

■ (Para 83) 

Further it is not necessary to prove on *5** 
these entries were based : 33 A. I. RlWdR^' 

Bel on. 

(i) Oudh Estates Act (1 [I] of 18«), S. 10, 
^Presumption under S. 10, when conclusive. 

It is only when the Oudh Estates Ant am ^ 

not otherwise, that the presumption nndo s- ' 
primogeniture Sanad 1ms 
whose name has beenenteredin uistuitU «Aa8ii 
26 All. 119 (P. 0.), Bel on. ^ ‘ 

There is no scope for any presumption 
correctness of the entry by reason of ^d«» 
"Omina yrasumnntur rite esse acta ? 
is available establishing that no sanad o J 

granted. rrafll- 

(j) Oudh Law - Primogeniture Sanad- 

When gives. darfho^ 

Grant of primogeniture Sanad to a Ta nq " j, 
not a sole successor of his ^to 

respect of properties of i rn of 19® 

him. If he is the sole successor then Act^ i . 

(Oodh Laws Act) would go^®™f^Sterial. , 
he had or had not a sanad would be im 

V A 

(k) WiU-Construction-Rule3 of ^ 

luqdar executed before Successio consirt®* 

Estates Act - Technicalities ®Act 

tioD, if should be applied Act (I Q 

Ss.82. 83. 85 and 88 to 98-0>idh 
of 1869). Ss. 2 and 19 - Succession a 

Ss. 95, 96, 98 and 100 to 111. ^ 

Where a document contended to jO (X) jf 

was written when neither the Act. 1W o* 

1865 nor the Oudh Estates AetJI. P-A 
bad been enacted and there were ‘“O® .. (g 
applicable to the willa ol 

sary to ascertain is with ^ 

by the executant to express his desires ^ 
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the devolution of his estate after his death. Absence of 
reference to his death in specific words is immaterial. 

[Para 103] 

Answers given by deceased in reply to a circular 
No. 7/217 of 1860 to all Commissioners by the Chief 
Commissioner of Oudb, on 18th January I860, expres* 
sing desires with regard to the devolution of bis pro* 
petty held operated as a will and did not fail as a 
will on the ground that it only expressed executants’ 
views as to custom and did not go further l 3 I. A. 259 
(P. C.): 18 Cal. 1 (P. C.) and 25 A.I.R. 1938 P. C. 113, 
Bel. on ; 33 All. 344 (P. C.). Bef. [Paras 107 & 108] 

(l) Succession Act (1925). S. 89-Succcssion Act 
(10 [X] of 1865), S.76 — Will of taluqdar executed 
before 1869 —Applicability of S. 89—Oudh Estates 
Act (1 tl] of 1869), S. 19, Proviso 2. 

Section 89, Succession Act(corre3pondiDg to S. 76 of 
Act 10 [X] of 1865) does not apply to the will of tuluq- 
dav executed before Act 1 [I] of 1869 (Oudh Estates Act), 
by virtue of S. 19, proviso 2 of Oudh Estates Act. But it 
does not mean that the principle contained in it ia not 
applicable as a general principle of law. If the will is 
framed in such uncertain language that it is not possi¬ 
ble to determine in whose favour it operates it must 
fail. Before, however, it can be allowed to fail every 
efiort must be made to ascertain the legatee. [Para 109] 

(m) Succession Act (1925), S. 81—Succession Act 
(10 [X] of 1865), S 68 - Will of taluqdar executed 
before Oudh Estates Act (1 [I] of 1869)-Intention 
of testator—Exclusive evidence, admissibility. 

It is only if all attempts to discover the intention of 
the testator fail that the heir at law will succeed: 

9 Beng. L. R. 377 (P. C.), Be/. 

Although it is the words of the will which are pri¬ 
marily to be considered to acertain the intention of the 
testator, his surroundings and the circumstances in 
which he came to execute the will may also legitima¬ 
tely be called in to assist in determining bis meaning, 
Where the will of a taluqdar was executed before 1869 
(before Oudh Estates Act), S. 81, Succession Act (corres¬ 
ponding to S. 68 of Act 10 [X] of 1865) cannot be ap¬ 
plied. It is thus permissible to consider even extrinsic 
evidence to resolve a patent ambiguity : 3 I. A. 259 
(P.C.),; 6 M. I. A. 526 (P. C.)and 25 A, I. R. 1938 P. C. 
228, ReJ. on. [Para 111] 

(n) Oudh Estates Act (I [I] of 1869), S. 14 — Ap¬ 
plicability. 

If a bequest was made not by the Taluqdar but by 
bis belt before the commencement of Act 1 [I] of 1869 
S. 14 would not operate to place the legatee in tbe same 
nositioD as tbe testator t 27 All. 634 (P. C.), Expl, 

[Para 120] 

(o) Oudh Estates Act (I [1] of 1869), S. 22 — Ap¬ 
plicability. 

Held after coDsidering the historical and other evi* 
deuce that the succession was governed by the Act. 

[Para 122] 

(p) Civil P. C. (1908), 0. 6, R. 17-Pleadings as 
they stand in case must be taken. 

Court most take the pleadings in tbe case as they 
stand and leave outof consideration the pleadings as they 
Blood before the amendment; 17 A.I.B. 1930 K C, 205, 
applied. [Objection to new pleas was considered to be 
at too late a stage and was not allowed.] [Para 126] 

Annotation : — ('44-Com) Civil P. C,, 0. 6, R. 17, 
N. 19. 

(q) Civil P. C. (1908), 0 22. R. 3 — Statement 
made by party to suit is admissible against bis 
legal representative. 
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Where the plaintifis have come in only as the legal 
representative of another, any statements made by the 
latter are as much admissible against the plaintiff as 
they would have been against his predecessor, were 
he alive. (Para 127] 

Annotation :— (’4i-(!!om) Civil P. C., 0: 22, R. 3, 
N. 16. Pt. 5. 

(r) Custom—Primogeniture — Oudh Estates — 
Proof—Onus—Paucity of divisions of estate during 
course of 25 years—Inference-Evidence Act (1872), 
Ss. 13,101 to 103. 

Burden of proof rests heavily upon those who prove 
custom (custom of single heir succession) which is at 
variance with ordinary rule aud this burden cannot be 
discbarced by production of ambiguous evidence. 

(Pava 144] 

Where utmost that could be said regarding single 
heir succession is that it might be due to custom, on 
the other hand, it might equally have been in accorda¬ 
nce with law, such evidence is not sufficient to prove 
custom of single heir succession. In the absence of 
evidence to the contrary an inference as to single heir 
succession can be drawn from tbe paucity of division 
of the estate during tbe course of 25 generations, (Held 
on a consideration of all the evidence that the alleged 
custom of single heir succession had not been establi¬ 
shed] t Case law reviewed. [Paras 144,161] 

(s) Evidence Act (1872), Ss. 48, 49 and 32-Scope 
and applicability. 

Statements of persons dead, made alter the contro¬ 
versy had arisen are iuadmissible under S. 32 (4). 
Sections 48 and 49 do not apply to such a case. These 
sections do not deal with the statements of dead persons 
or persons who cannot be found. Such cases are dealt 
with by S. 32: 12 A. I. R. 1925 P. C. 267, 18 A. I. R. 
1931 Oudh 89. 26 A. I. R, 1939 P. C. 22 and 23 
All. 37 (P. C.), DiSting. [Para 154] 

(t) Civil P. C. (1908), 0.6, R. I—Pleading under¬ 
going various changes—Value of. 

Where tbe pleadings of the parties had undergone a 
change during the course of the suit, held no impoi taoce 
could attached to them: 25 A. I. R. 1938 P, C. 189, 
Bel on. [Pufa 163] 

(u) HinduLaw—Jointlamily—Separation—Tests 
—Conduct of parties is real guide. 

Generally speaking, the normal condition of every 
Hindu family is joint. Presumably every such family 
is joint in food, worship and estate. In tbe absence of 
proof of division such is tbe legal presumption. Separa¬ 
tion from commcnsality and joint worship does not 
necessarily effect a division of a joint undivided Hindu 
family. Such a separation may be due to various causes, 
and tbe family yet continues joint in estate; To consti¬ 
tute separation there must bo a clear and unambiguous 
declaration by a member of bis intention to separate 
himself from tbe family. It is not necessary that all 
the parties should agree to a separation; the status of 
tbe plaintiff as separate in estate is brought about by 
bis assertion of his right to separate. It is by no means 
a rare thing that a person makes a statement that be 
is a member of a joint family with bis relative, but 
has reasons of bis own for making that statement. It 
is not bis statement but bis actings and dealings 
with tbe estate, which furnish a true guide to the 
determination of tbe question of the joiutness. 
There can be a partition of the joint property 
without an actual division of the property by motce 
and bounds. If one member separates there is no pre¬ 
sumption either that all have separated or that tbe 
others have remained joint. This must be proved like 
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any other fact. Property may be coparcenary with 
regard to some members but the other members of the 
family may have no interest in it: Case law relied on. 
' ■ [Paras 165-168] 

(v) Hindu Law—Joint family—Exclusion of mem¬ 
ber—What constitutes—Adverse possession — 
Limitation Act (1908), Art. 127. 

As to wliat amounts to exclusion of a member of a 
joint Hindu family from enjoyment of joint property 
depends upon the facts of each particular case but an 
intention to exclude is essential: 16 A. I. B. 1929 P. C. 
231, Ref. [Para 170] 

Held, on evidence that there yra.s exclusion : 2 
A. L. J. 225 and 18 Cal. 3tl {P. C.), Disting. 

[Paras 179, 136] 

Annotation:—('42-Com) Limitation Act, Art. 127 

N. 11. 

(w) Hindu Law—Joint family—Acquisition—Self¬ 
acquisition—Presumption. 

in the case of an ordinary Hindu family possessed 
ot joint property, it would be presumed that the acqui¬ 
sitions of movable property by a member would also 
be joint properly, but when the member derived a very 
large income from his exclusive property and only a 
small income from the joint family property, It cannot 
be presumed that the movable property was acquired 
from one source or the other or that it was ancestral 
and not selt-acrjuireil : 11 Ciil. 777 (P. C.}, Rel. on. 

[Para 171] 

(x) Evidence Act (1S72), S. 91—Secondary evi¬ 
dence. 

In the absence of an entry in the list under Oudh 
Estates Act, the fact that the villages were taluqdari 
is capable c( proof by the production of other evidence 
i.e., the Ruhkhar .Vkbin and the wajib-ul*arz : 15 
A I,R. 1028 Oudh 307, Eel. on. (Para 188] 
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Niamat UUah, Naim Ullah and Naim Ullah — 
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iU.trasim, F.Ali and Ali Hasan', and Jlasan Mns’ 
sama—iot Respondents Nos. 1 2, respectively. 

Judgment.—The suit out of which this appeal 
arises relates to the property described in vari¬ 
ous lists given in schedule B and commonly 
known as Taliiqa Haswar. Babu Narendra Baba, 
dur Singb the last person in possession of tbo 
Taluqa, died issueless on i 2-1936. List A of 
sshedule B comprises by far the most valuable 
l)ortion of the ejtate, namely, the villages situat¬ 
ed in the Fyzabad district. In lists B to D are 
entered shares in villages situated in the Azam- 
garh, Basti and Gorakhpur districts (i e., proper¬ 
ties outside Oudb). Lists E, F, H and J give the 
movable properties; list G is a list of papers and 
doauments and list I is a list of house propec- 
ties, 

[2] The original plaintiff, Babu Jai Narain 
Singh, was a brother of Babu Narendra Bahadur 
Singb. On his death on , 12-1 1938, his three sons 
appellants 1 to 3 wore substituted as plaintiff's 
by an order, dated 3-8-1938. 

[3] Defendant l is I^abu Jitendra Mohan 
Singh, the eldest son of Babu InJer Bikram 
Singh, a younger brother of Babu Narendra 
Bahadur Singh who predeceased him. It is ag- 
reed that Babu Inder Bikram Singh was older 
than Babu Jai Narain Singh. Kajendra Mohan 
Singh, the younger son of Inder Bikram Singh, 
is not a patty to the suit. Defendant 2, Tbaku- 
rain Bind Basoi Kunwar, is the widow of Babu 
Narendra Bahadur Singh. 

[4] During the i)endency of the appeal in 
this Court the three plaintiffs appellants being 
unable to provide funds for the prosecution of tbo 
appeal, sold a portion of their rights to Kunwar 
Rabi Indra Bahadur Singb, who has now been 
impleaded as appellant 4. 

[5] The suit was filed in this Court on its 
original side. Later on, this Court ceasing to 
possess ordinary original civil jurisdiction, the 
suit was transferred to the Court of the Addi¬ 
tional Civil Judge of Fyzabad and he has dis- 
poaod of it by the judgment under appeal. 

(0) In order to elucidate the pleas of the 
parties and the facta of the case it is necessary 
to give a pedigree of the family Since oue of 
the principal questions which we will have to 
decide is whether an alleged custom of single 
heir succession has been established the pedigree 
which we give below is much fuller than that 
given by the trial Court. This pedigree is no 
longer in dispute though the learned counsel for 
respondent 1 contends that it is not complete. 
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[ 7 ] The ancient history of the family, resting, 
as it does, upon tradition, is somewhat confused 
but, so far as it can be gathered from Ex. A-20 
and the Fyzabad Settlement Report, it is as fol¬ 
lows : 

Patraj Deo was the first ancestor of the family 
to migrate, about 700 years ago, to Fyzabad 
where he settled down in village Rannupur, par- 
gana Siirburpur. lie was Sombasi Tbakur but 
since the place of bis origin was Pali, about the 
locality of which there is some uncertainty, his 
descendants came to be known as “Palwars.” 
'I'ho tradition goes that Patraj Deo took service 
under the Rajbhars, who then ruled in this part 
of the country, aud he attained to a considerable 
position under them, being entrusted with the 
management of 96 villages constituting tappas 
Tardi and Kburka. During his time the Bbars 
ceased to rule and Patraj Deo engaged for the 
revenue of those 96 villages with the Muslim 
Government established at Delhi. He is said to 
have acijuired later parganas Kauria, Tilheni, 
Ahraula and Dadar-Kariat, in the Azamgarh 
district. 


because Ain and Lashkar were the grandsons 0 ! 
Bali Ham and cannot have lived so long after 
him. 

[ 10 ] About 150 years after the division-bet. 
ween their ancestors, i. e. about the time of the 
death of the Emperor Aurangzeb when disorders 
had commenced it seems that the descendants 
of Maniram were ousted from all but a few 
villages, which they continued to hold till the 
annexation, and the descendants of Bali Bam 
again entered into possession of this property 
also. The various njenibers of the family conti¬ 
nued to possess the property till in 1261 Fasli 
(1854) Madbo Prasad Singh and his brother, 
Kisben Prasad, divided the property of Ain 
Singh’s branch between them. The property 0 ! 
Lash kar Singh’s branch was also held by two per- 
sons, Sheo Prakash Singh and Mahip Narain 
Singh. At the time of the second summary set- 
tlement the estates in the possession of these 
four persons were settled with them and later 

when Actifil of 1869 was passed the names of them 

all wei'e entered in lists i and ni of the lists 
prepared under S. 8 of the Act. The estate shown 


[8] The Settlement report states that Patraj 
Deo had two legitimate sons, Bheem Deo and 
Bharat Deo (the latter is shown in Ex. A-20 not 
as the son of Patraj Deo but as being eighth in 
descent from him), a son from the daughter of 
a fairy, Har ILir Deo, and some illegitimate 
sons. The eldest, Bheem Deo, became a hermit. 
The second son obtained parganas Kauria and 
Tilheni (in district Azamgarh) : Har Har Deo 
gottappas Tardi and Khurka in pargana Surhur- 
pur, district Fyzabad, where bis descendants still 
hold several estates, including twoTaluqasTigra 
and Murerah. The rest of Patraj Dec’s property, 
went to his illegitimate offspring whose descen- 
dants still flourish in the Azamgarh district. 

[ 9 ] The tradition proceeds that, about 120 
years later, Gohraj Deo, ninth in descent from 
Patraj Deo, left bis ancestral home in Azam¬ 
garh and migrated to pargana Birhar, district 
Fyzabad, where he took up his residence in vil¬ 
lage Pokarbhita. It is said about him also that 
he took service with the Bbars, though this is 
inaccurate because the Bbars had ceased to rule 
much earlier, and that he himself, or he and bis 


against them all is Birhar. 

[Ill Although Babu Madho Prasad Singh bad 
died in 1862 before the Act was passed his name 
is entered in lists l and ill at NOS. 142 an 57 
respectively. The questions as to whether he got 
a sanad, and if so, what its nature wM areq ■ 
tions which arise in this appeal 
decided. It is also a point in n-.-i, 

Madho Prasad Singh’seldestBon.HatDutto^g 
alone or all his three sons succeeded him 
not disputed that Suraj Bali Singh the youn^ 
son died issueless, probably when ^ Jl 
young. It is also not disputed that Gopal 
Singh and hie heirs are not in 
of the Oudh properties appertaining 
Haswar, though the parties do not a^ - 
whether they never succeeded or w 

some reason or other, they and 

eluded. They are no parties to this h g ^ 

anything that we might say they 

judgment will not affect any rights 
may have. Har Dutt Singh di^ id 1 jjj. 
and Babu Narendra Bahadur had 

to possession of the property of w 


descendants acquired tappas Sali, Barohi and 
Haveli comprising 302 villages. About 360 years - 
ago, Bali Ram and Mani Ram, the two sons of 
Rahman Sah divided the estate between them, 
half and half. If the chronology is correct, this 
would probably be in the reign of the Emperor 
Akbar. Later, there was a division between Ain 
Singh and Lashkar Singh. It is said that this 
was about 150 years after the partition between 
Bali Ram and Mani Ram but that period of time 
cannot have elapsed between the two partitions 


gh, the usual disputes 
, of names, Jai Narain Singh, Ji - jjj be- 
ghand Thakurain Bind Ku » 
the rival claimants. On 28 t py. 

Sub.Divisional Officer of 
id, ordered mutation in favour ^jggg^ofl 
ain Singh who thereupon obtomea^^g, 
II the immovable prop®^ty\r°r^nntyCoffl* 
'ever, set aside in appeal by the W' 
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missioner, Fyzabad.on l 2 thJune 1987 and muta¬ 
tion was ordered in favour of Babu Jitendra 
Mohan Singh. This order was upheld by the 
Commissioner of Fyzabad on 3rd July 1937. 

[I8l On 6th July 1937 Babu Jai Narain Singh 
instituted the suit out of which this appeal arises 
for a declaration of his title to the entire pro- 
petty. He died on 12 th January 1938 and as al¬ 
ready stated, his three sons were brought on 
the record as plaintiffs. 

• [14] On 27th September 1938 the substituted 
plaintiffs applied for permission to amend the 
plaint, Thi.s permission was granted and the 
amendments were made. It is not necessary at 
this stage to give the case originally set up by 
Babu Jai Xarain Singh or by this amendment 
because the new plaintiffs considerably changed 
their position again in the course of their oral 
pleadings. The case finally taken up by them 
was that Madho Prasad Singh was the absolute 
owner of the property since he alone ob¬ 
tained it after the confiscation effected by 
Lord Canning’s Proclamation, but that on his 
death it descended, according to Hindu Law 
unchanged by any custom on allhisdescendants 
then in existence and it has .been goverced by 
the Hindu Lav ever since. It was pleaded that, 
as laid down in 31 1 . A. 30.‘ the entry of Babu 
Madho Prasad Singh’s name in lists l and III 
prepared under 8. 8 of Act l [ll of 1869 cannot 
affect the rights of persons who had already 
acquired them before the Act was passed. The 
plaintiffs also pleaded that Babu Jai Narain 
Singh was the preferential heir under Aot 1 [l] of 
1869 and that, in any case, all the property was 
not governed by that Act. 

[15] Defendant l pleaded that Madho Prasad 
Singh received, jointly with the other three 
Birhar Taluqdars, a Taluqdari and later a pri- 
mogeniture sanad for all the property of which 
the second summary settlement had been made 
with him, and that the death of Babu Madho 
Prasad Singh before the passing of Act 1 [l] of 1669 
makes no difference to bis status and his rights. 
•It was also pleaded that there was a custom of 
single heir succession according to the rule of 
male Hneal primogeniture prevailing in this 
family and that Babu Madho Prasad Singh bad 
made a will in favour of Har Dutt Singh, so 
that the latter alone succeeded to all the property 
left by his father. Thisdefendant further alleged 
that all the other members of the family had 
accepted the sole title of Har Dutt Singh so that 
in any oase, when Act l [l] of 1669 was passed he 
was the sole person having title and the effect of 
applying Act l [l] of 1863 retrospectively would 
not be to divest any rights. In any case, it was 
pleaded, Babu Har Dutt Singh and the other 
three Birhar Taluqdars, obtained fresh primo- 
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geniture sanads in 1873 and those operated as 
Government grants wliiob regulate succession to 
the estate left by them. Thus, on the death of 
Babu Har Dutt Singh in I 892 ,hi 3 eldest son, Na- 
rendra Bahadur Singli alone succeeded to all the 
properties left by him (a) under AOt l [li of 1869, 
(h) the joint primogeniture sanad, (c) family 
custom of single heir succession according to the 
rule of male lineal primogeniture, (d) according 
to the sanad of l«73 and (e) as the sonior-most 
person entitled under the custom of impartibilily. 
Defendant 1 claimed exclusive title in himself 
on the same grounds (except the last) and he 
claimed non taluqdari proiTcrty under the custom 
of single heir succession according to the rule of 
male lineal primogeniture by virtue of which 
females wore excluded from inhecitauco, In 
oral pleadings he added that, in any case, Babu 
Jai Narain Singh had separated from Babu 
Narcndra Bahadur Singh while he bim-clf and his 
father bad remained joint and that cousequently 
Jai Narain Singh could not succeed in preference 
to him. 

[ic] Defendant 2 denied that the second 
summary settlement of any of the properties 
had been made with Babu Madho Prasad Singh or 
that liis property was governed by Act 1 [l] of 1SG9 
or any sanad. She also denied that Narendra 
Bahadur Singh was a member of a joint family 
it being alleged that he had separated both from 
Jai Narain Singh and Indcr Bikiam Singh in 
1892 or, at any rate, in 1935. She claimed title 
in herself on the death of Narendra Bahadur 
Singh as his widow. She pleaded that, at any rate, 
so [ar as the movables and the other property 
found to be non-taluqdari were concerned, she 
alono was entitled to succeed. She further, 
pleaded that, during mutation proceedings, there 
had been a settlement between her and defen¬ 
dant 1 which was binding on both of them and 
that she was entitled to the property assigned 
to her by that settlement; but. if defendant 1 
could lawfully resile from that settlement, then 
she alono should got all the property, movable 
and immovable, left by her deceased husband. 

[17] Upon the pleadings of the parties Ha¬ 
milton J. framed the following issues ; 

'*1. Wa? all or any of the immovable property in suit 
anceilral propeltyof a joint Hindu family on the death 
of Madho Prasad Siogh? 

'1. Was all or any of the immovable property in suit, 
property subject to - 

(1) a custom of male lineal primogeniture, 

(2) a taluqdari sanad, 

(3) a primogeniture sanad in the came of Madho 
Prasad Singh and three others, 

(4) a subsequent primogeniture sanad in the name 
of Har Dutt Singli and 

(6) tlio Oudh Estates Act and amending Act 

(a) because of a declaration having the force of a will 
alleged to have been made by Madho Prasad Singh in 
favour of Har Dutt Singh. 
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(b) because of the entry of the name of Madho Pra* 
ead Singh in lists I and III prepared under the Oudh 
Estate? Act, and 

(c) because liar Dutt Singh was the heir of Madho 
Prasad Singh before the Act came into force. 

3. If there was a pint Hindu family holding ancestral 
property were either luder Bikram Singh or Jai Narain 
Singh or both and their descendants excluded ? 

(a) by partition by consent between Natendra Bahadur 
Singh and them, and 

(b) by Nareudra Bahadur Singh depriving them of 
their rights for more than 12 years ? 

4. It Madho Prasad Singh was not a Taluqdar did 
the estate nevertheless pass absolutely to Har Dutt 
Singh by virtue of the will alleged to have been execu¬ 
ted by Madho Prasad Singh in his favour ? 

9. Bid the exclusion of Gopal Saran Singh result in 
the application ol the Oudh Estates Act to the estate 
then in the possession of Har Dutt Singh ? 

6. Was Babu Jai Narain Singh born in 1868 and did 
he by birth acquire an interest in the movable and 
immovable property in suit which could not be divested 
by Act 1 [I] of 1869 or otherwise ? 

7. Were Babu Jai Narain Singh and the plaintiffs 
members of a joint Hindu family with the late Babu 
Narendra Bahadur Singh and was all or any of property 
in suit movable and immovable ancestral joint family 
property of Babu Jai Narain, the plaintiffs and Babu 
Narendra Bahadur Singh at the time of the latter’s 
death ? 

8. Are the plaintiSs not entiled to the movable pro* 
petty because succession thereto on the deaths of 
Madho Prasad Singh, Har Dutt Singh and Narendra 
Bahadur Singh was governed by the custom of single 
heir succession as alleged by defendant 1 ? 

9. In view of the decisions of the preceding issues to 
what relief, if any, are any or all of the plaintiSs entit¬ 
led as regards (1) landed property, (2) houses, and 
(3) movable property." 

tl8] After the issues had been framed the suit 
was transferred to the Additional Civil Judge, 
I'^yzabad who disposed of it by a long and ela¬ 
borate judgment, dated 3lst May 1940. Some 
of his findings are somewhat confused and in. 
consistent but his principal findings are as 
follows: 

"1. That the second summary settlement was made 
with Madho Prasad Singh in respect of the property 
entered in Ex. A-2 separately from the other Birhar 
Taluqdars and he executed a separate kabuliat. By 
reason of the Governor-General’s letter of 10th 
October, 1859, he became the sole and absolute proprie¬ 
tor of this property and must be considered to be a 
Taluqdar within the meaning of Act 1 [I] of 1869. 

2. That Kishen Prasad Singh attended the Governor- 
General’s Darbar on 26th October 1859, on behalf 
of the four Birhar Taluqdars and received a Taluqdar! 
sanad on their behalf. 

3. That this sanad was subsequently revised on 
9th November 1860, by the addition of a clause provid¬ 
ing for succession according to the rule of primoge¬ 
niture. 

4. That the question of granting a separate sanad to 
each of the four Birhar Taluqdars, as distinct from 
their conjoint sanad was under the consideration of the 
authorities from before November, 1860, and the sanads 
were acually granted in 1873. 

5. That, by reason of the entry of the name of Babu 
Madho Prasad Singh in list Ill, there is a presumption 
that a primogeniture sanad was granted to him 
although the presumption may be rebutted. 
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6 . That, in the present case the presumption arisinc. 
from entry in list III has not been rebatted and it hu 
not been shown that the entry was made by mistake. 

7. That on the death of Madho Prasad Singh, Hu 
Dutt Singh alone succeeded to the estate and Goial 
Saran Singh and Suraj Bali Singh did not get any share, 

8 . That, by reason of the application of the Act, the 
sanad and the custom of single heir succession, there 
was no joint family property. 

9. That, if there was any each joint family then 
Inder Bikram Singh, Jai Narain Singh sndtbeirdescen* 
dants were not excluded by Narendra Bahadur Singh. 

10. That the plaintiffs had themselves set np.a 
custom of impartibility and defendant 1 had only to 
prove that succession was according to the rule of pri¬ 
mogeniture* 

11. That the course of devolution for over 700 yeus 
proves that the estates always descended to a single 
heir and whenever there was any departure from this 
rule it was due to extraneous causes and wu not in 
recognition of any right existing in others. 

12. That the custom of single heir succession accord¬ 
ing to the rule of male lineal primogeniture is proved. 

13. That, in spite of the fact that bis name is jot 
mentioned in it, Ex. A-8 operates as a will in favonr of 
Har Dutt Singh. 

14. That even if unamended Act 1 [I] of 1869 did 
not apply. Act 3 [III] of 1910 made it applicable. 

15. That Madho Prasad Singh’s name havlogalready 
been entered in the joint sanad, the sanad in favour of 
Har Dott Singh, Ex. A-126 did not have the effect ol 
depriving any one of title and consequently, the whole 
title being vested in him, it was open to Har Dutt 
Bingh to surrender bis estate and accept It under new 
conditions relating to succession. 

16. That out of the property entered in list A of 
schedule B, villages Bhitaura, Bhagwenpur, 

Parsauli, Chak Maktahe, Easulput Dargah and 

pur are not Taluqdar! but all the ‘Mauibas’ entered in 
list "A" must go with the villages to which they appet* 
tain." 

[ 19 ] As a result of these findings the learned 
Additional Civil Judge held that none of ue 
plaintiffs was entitled to claim any shwof the 
property left by Narendra Bahadur Singh ana 
dismissed the suit. The plaintiffs have 

in appeal and they, and respondent 3, 
that no portion of the property is governed W 
Act 1 [ij of 1869 or by any custom of single hen 
succession. The appellants claim half the 
perty to the exolnsion of respondent 3 , the wdo . 
on the ground that Narendra Ballot 
was a member of a joint Hindu 
spondent 2 claims that Narendra Bahadur ^ 
died as a separated member and she alon 
entitled to the property left by him. • ^ 

[20] The appellants’ learned counsd s^^ 

his contention that the Act does jy 

two grounds:—(a) that Madho Prasad ^ 
not in fact receive a primogenit^ ^ 

the entry of his name in list HI ^ . ^ 

and (b) in any case the effect of 
in this particular case would be to iv 
Saran Singh, Suraj Bali Singh and othw m 
here of the family of jishto whi^jwy 
acquired on the death of Madho Prs®*** 
in 1862 and this cannot be allowed. 


1948 Pabbhu Narain v. 

[21] The learned counsel for respondent 1 on the 
other hand contends that the Act has retrospec¬ 
tive effect even if it does divest rights and 
secondly that in the present case no rights are 
divested because Har Dutt Singh alone the heir 
under Act 1 [I] of 1669, had succeeded to Madho 
Prasad Singh under; (a) a primogeniture sanad 
governing succession; (b) a will executed by Modbo 
Prasad Singh in his favour; and (c) a custom of 
lineal primogeniture prevailing in the family. 

[ 22 ] In view of these contentions, the first thing 
which we are called upon to determine is whe¬ 
ther Act 1 [I] of 1869 can be given retrospective 
operation so as to govern the property left by 
Madho Prasad Singh, even if the effect of this 
would be to divest rights which had already 
vested. 

[ 23 ] The general rule is that "it is not, however, 

lin accordance with sound principles of interpre- 

Iting statutes to give them retrospective effect" 

vide 311. A. 30^ at p. 37 or in other words : 

“It is a maxim that affirmative words in a statute 
[without any negative expressed or implied do not take 
'away exUtiDg rights vide 11. A. 232- at p. 306. 

What has, therefore, to be determined is whe¬ 
ther there is anything in Act I of 1869 which 
takes it out of this general rule and gives it re- 
trospective effect. 

[24] The first case which has an important 
bearing on this point is the Maurawan case. 3 
L A. 259 .^ There the estate of one Chandan Lai 
hod been exempted by the Proclamation of Lord 
Canning from confiscation but since he bad died 
before the Proclamation was issued, it was held 
that the name of Chandan Lai was used as a 
generic term to denote the joint family compo¬ 
sed of bis descendants. The summary settlement 
of this property was, however, made only with 
one of bis sons, Gauri Shankar, and a sanad was 
granted to him. Gauri Shankar died before the 
Act was passed but, after the Act had come in¬ 
to force, his sons claimed the whole property as 
belonging to their father. Their Lordships of the 

Judicial Committee said (at pp. 269-270) : 

“Afl regards, therefore, the estates which were exemp¬ 
ted from confiscation, the sunnud and summary set. 
tlements were a mere grant by Government to one 
member of the family gf property which belonged to 
the family jointly. They could not of themselves aSect 
the rights of the family.” 

Their Lordships then proceed, on page 271, to 
consider the effect of the Act upon the rights of 
the parties and they say that, since summary 
settlements were made with Gauri Shankar bet¬ 
ween the dates specified in S. 3, and a talookdari 
sunnud was granted to him t^fore the passing 
of the Act, he must 

“in consequence of the Act, be deemed to have ac- 
quired a permanant, heritable and transferable right 
in the estates to which the suit relates.” 

Their Lordships proceeded further and held that 
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though Gauri Shankar had died in I8G6 before 
the Act was passed he possessed a iwwer of aliena¬ 
tion by virtue of 83.11,14 and 15 of tlie Act and 
that he had exercised this power in favour of the 
joiut family. Thus, in the result, although the 
rights of the joint family were held to have cea- 
sed by reason of the Act, they were also hold to 
have been restored to it by reason of the action 
of Gauri Shankar under the Act, and the posi¬ 
tion was the same as if no retrospective effect 
had been given to the Act. 

[ 25 ] The next case to which we will refer is 
that in 4 I. a. 178,* The suit was commenced 
in August 1865 against Jawahir Singh, whose 
name was subsequently entered in the lists pre- 
pared under S. 8 for a sbareof Taluqa Basaidih, 
the summary settlement in respect of which had 
been made with him and a sanad had been grant¬ 
ed to him. The suit remained pending tiU 1669 
when, besides the letter of 10th October, 1859, Act 
I of 1869 was also pleaded as a bar. This plea 
was accepted by the Settlement Officer. In appeal 
their Lordshii)s of the Judicial Committee, after 
commenting adversely on the irregularity of the 
proceedings of the Settlement Officer in not de¬ 
ciding the case earlier, say, at page 192 : 

"If the 8ottlement Officer had acted at once upon his 
own judgment, instead of referring for instructions or 
orders, the probability is that bis judgment would have 
been given before Act 1[I] of 1369 was passed, and in 
that case he might have come to a diflerent conclusion. 
Bo that as it may, their Lordships must deal with the 
case as they new find it. The question is : Is the plain* 
tifl entitled to any and what share or beneficial inter¬ 
est in the estate, or is his claim barred by Act No. 1[I] 
of 1869 ?” 

Upon this point their Lordships held that, by 
reason of the Act, Jawahir Singh had become the 
absolute owner but they further held that he 
could by reason of the provisions of the Act, 
have transferred a beneficial interest to Ilardeo 
Bux Singh and others and consequently the case 
waa remitted to the Courts in India for a deter- 
mination of the question whether he had done 
80 . Thus in this case again, though their Lord- 
ships gave retrospective effect to the Act, the 
same result would have followed by accepting 
the letter of lOth October 1859, as conferring 
title upon sanad-holding Taluqdars, as has been 
done in so many other cases. 

[ 26 ] The two coses to which we have just re- 
ferred appear to support the argument of the 
learned counsel for respondent l but, in subse¬ 
quent cases, their Lordships of Judicial Com¬ 
mittee have not accepted the nroposition that 
these cases in fact held that Act i of 1869 ap¬ 
plies retrospectively so as to divest vested rights. 

[27] In 311. A. 30^ the name of Murtaza Bakbsh 
who hod died in 1865, admittedly without hav- 
ing received a sanad ot any sort was entered in 
lists I and III prepared under 8. 8 of Act l(l] of 
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1S09. After the death of his widows, a contest 
arose between bis heirs if Act I [iJ of 1869 had been 
in force at the lime of his death and the succes- 
EOrs of the persons who claimed to have succeeded 
on the basis that the Act was not applicable. The 
Subordinate .Judge held that the entry of Mur- 
ta/.a Ihikhsh’s name in the lists was ultra vires 
and of no effect, that Murtaza’s mother on sue- 
ceeding to the estate held it as absolute owner 
that, on tlie mother’s death, the two widows 
held equal halves as absolute owners and that 
on their death the estates descended to their 
heirs under the Islamic Law. On appeal the Ju- 
dicial Commissioners upheld this decision and 
on further appeal their Lordships of the Judicial 
Committee say; 

■‘llieir Lor.libips have no liesitation in affirming it. 
The whole case turns on the entry of Murtiwa Bakhsh’s 
uanie in two of the lists ordered to be made by the Act 
of 1SG9. Section 10 of the Act compels the Courts to 
regard such lists as conclusive evidence that the per¬ 
sons named Ihcrcu) are talu<]dar.s or grantees within 
the tueaniug of the Act. When the lists referred to are 
looked at, it will be found that there are six lists: See 
S, S. Murtaza Bakbsh’s name is in the first and third. 
The entrios, therefore, by S.?. 8 and 10 are conclusive 
e\ideucc (1) that he is to be considered as bavirg been 
a talu]dar within the meaning of the Act: see Ss 2, 8. 
list 1; and (2) that he was a taluqdar to whom a sanad 
bad been made declaring that the succession to the 
cstaie.s comprised in it should be regulated by the rule 
of primogeniture; see Ss. 2, 8, list 3. These enactments 
arc clear and peremptory, and would be decisive if 
they applied to ibis c^se. 

It is not, however, in accordance with sound princi¬ 
ples of intcrpieting statutes to give them a retrospective 
effect. The Court cannot construe Ss. 8 and 10 so as to 
deprive the successors of the estates of a person who 
had died before those sections came into operation of 
rights wbicli they acquired on bis death. Entries of 
the names of deceased persons in the lists mentioned in 
S. 8 do not appear to have been contemplated by the 
Act, but such entries have no doubt been made and 
they are practically harmless if the names were already 
in former lists made under the Order in Council, or if 
the entries do not alter the previously acquired rights 
of any one. This was the case in 111. A. 51.5 gm up 
decision has beenreferredtowhichsupportslbecon- 
lention that the enlry of the name of a person who 
died before the Act came into force can divest rights 
prcviou-sly acquired on bis death. lo this case the 
death occurred in 18C.5, and the successors' then 
acquired their right under the ordinary Mahomedan 
law. The Oudh Estates Act did not come into opera¬ 
tion until 1869; and to construe its. provisions as 
altering the succession would be not only unjust but 
plainly contrary to well-settled legal principles.” 

[28] The report of the arguments shows that 
the case in 3 1 . a. 259^ was placed before their 
Lordships and yet their Lordships say : 

"But no decision has been referred to. which supports 
the contention that the entry of the name .of a person 
who died before the Act came into force can divest 
rights previously acquired on hie death.” 

Thus this case is clear authority for the propo¬ 
sition that ACtl [i] of 1869 will have retrospective 
operation if it does not have the effect of divest¬ 
ing rights which had already vested, although it 


will have no retrospective effect if there is 
divesting. The distinction drawn in this case 
has subsequently been maintained: vide 601 . a. 
103® at p. Ill and 65 I. A. 137.^ 

[29] There are other cases too in which al. 
though the person whose name appeared in the 
lists prepared under s. 8 bad died before the 
commencement of the Act, it was held that 
the Act continued to govern succession to Uie 
property: vide 111. A. 51.® 20 I. A. 77® and 1935 
• 0 . w. N. 178® at p. 181. The view of their Lord- 
ships was very clearly stated in 43 i. a. 269^® 

at pp. 276-277 in the following words: 

"As already observed, a summary settlement of the 
Government revenue bad been made with Jamshei 
All Khan oo 22Qd Jaunary 1859, a taluqdiri sanad 
bad been granted to him on 17th October 1861, and his 
name was entered as a taluqdar in the first of the lists. 
He bad acquired, as declared byS.3, 'a persianent 
heritable and transferable right' in his estate and was 
unquestionably a taluqdar within the meaning of the 
Act. His death before the Act was passed into law 
makes no difference in his status or in his right." 


Their Lordships not only held succession to be 
governed by the Act but also raised the presump¬ 
tion as to a custom of single heir succession on 
the basis of an entry in list 11. 

[ 30 ] Basing himself on some remarks of the 
Judicial Committee in 311. A. 3o' contained in 
the passage we have quoted the learned counsel 
for the appellants contended that the entry of 
the name of a person who had obtained no 
primogeniture sanad in list ill prepared und« 
S. 8 was ultra vires. Those remarke cannot te 
read apart from the context and the rest ox the 
report shows that in spite of the fact that it was 
agreed that a sanad bad been refused in that 
case, their Lordships would have considered 
themselves bound to presume the graot ^ 
primogeniture sanad if the Act bad in lac 

applied to the case. They say: 

‘•The eutries, therefore, by Sa. 8 and ^ 

sive evidence 11) that he is to be considered a 
been a taluqdar within the meaning of the Aci-^ 

Ss. 2. 8, list I; and (2) that he was a tolnqdat 
a sanad had been made declaring that th ^ 
to the estates comprised in it should bs re^ ^ 
the rule of primogeniture; see Ss. 2, 8 , lis • ^ 

enactments are clear and perempto^, ana 
decisive if they applied to this case.' : see a • 
at pp. 36-37. 

[31] Reliance was also placed upon 16 
71“ and 54 I. A. 5.*^ In the former ^ 
name of the father to whom a PJ'ff ^ 
sanad had been granted and who had dt . 
Act 1 [i] of 1869 was passed was entered 

the summary settlement had been 
the sons, who had originally received 
Thus even if the father. Dariao. was aas^ 
be a Taluqdar, there would ^ 

which he would be owner and the enny, 
name in lists prepared under the 
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have no practical result. It was in these circum¬ 
stances that their Lordships said that they 
would attach no importance to the proceedings 
by which the name of Dariao was entered in 
the lists. In the second ca'e mentioned, in view 
of the words of 8.10 and of other decisions of 
their Lordships to which we will hereafter refer, 
we are constrained to hold that their Lordships, 
when they say; '‘In the absence of any evidence 
to show that Bhagwant’s name was wrongly 
insetted in list III his inclusion in that list is 

.conclusive evidence that the sanad be 

obtained was a primogenitiu'e grant,” had in 
mind a case of the nature of 16 i. a. 7l.“ 

[32] We have already pointed out that their 
Lordships held in 3l I. A. 30' which was a case 
relating to an entry in list III, that the entry in 
the lists prepared under S. 8 Act 1 [l] of 1.369 is 
conclusive evidence if the Act applies. In 43 
I. A. 269^^ at p. 2S0, in which case also the person 
entered in the lists had died before the Act 1 [l] 
of 1869 was passed, their Lordships say : 

"This docs not mean that they shall be c.)nclusive 
merely as to the fact that the persons entered therein 
are taUiqdars as defined in S. 2. In their Lordships' 
opinion the provision of S. 10 goes much further; it 
means that the Courts shall regard the ioseition of the 
names in these lists as 'cmclasive evidence' of the fact 
on which is based the status assigned to the persons 
named in the difierent lists. For ovaniplc, in list 2 
Bucli Taluqdars alone are included whose estate, 
according to the custom of the family ‘on and before 
13ih February 1856' ithe date of tbeOrstannexation of 
Oudh). ‘ordinarily descended upon a single heir.’ their 
tide to have their names inserted in that list is based 
on the specific family custom set out in the section. 
Under S. 10 the Courts are bound by the statute to 
regard as conclusive the fact that there was such a 
pre existing custom attaching to these estates on which 
their inclusion in list 2 was based.” 

In the same way in the case of an estate entered 
in list III if the Act is applicable, the Courts 
must presume that a primogeniture sanad had 
been granted and it is not open to them to hold 
that the entry was ultra vires. See also 2C l A. 
194,*® 55 I. A. 303** and 59 I. A. 1*® at p. 6 which 
were all cases relating to list II estates. 

[ 33 ] A consideration of the decisions of their 
Lordships of the Judicial Committee leads us to 
the conclusion that ACfc 1 [i] of 1869 is given 
retrospective effect unless the effect of doing so 
would be to divest rights which bad already 
vested in some person other than the person 
entitled to get them by virtue of the provisions 
of Act 1 [ll of 1869 and that, in case the Act is 
applicable, a conclusive presumption arises not 
only that the person entered in the lists is a 
Taluqdar hut that the fact upon which hisentry 
in the lists is based also exists that is to say in 
this case that Madho Prasad Singh was a 
Taluqdar to whom a primogeniture sanad was 
granted. This brings us to the second part of 


respondent I’s argument, namely that the efi'ect 
of applying the Act in the present case would 
not be to deprive any one of rights which were 
already vested in him. Wo shall first talre up 
for consideration the question whether there 
did in fact exist any sanad which governed 
succession to Madho Prasad Singh in 1862 The 
presumption arising out of the entry in list ill 
will not stand in the way of such au enquiry in 
this case any more tlian it stood in the 
way of their Lordships not relying upon any 
primogeniture sanad in 3i i. a. 30* since this 
enquiry is directed to ascertain whether any 
rights are divested or not by the application of 
Act 1 (ll of 1869 or in other words, whether the 
Act has application to this case or not. 

[34] The appellants maintain that no sanad 
of any sort was granted wliilst respondent i 
contends, not that Madho Prasad Singh obtained 
any separate sanad for himself but that he 
obtained a conjoint sanad with Kishen Prasad 
Singh and the other Biihar Taluqdars to which 
a primogeniture clause was subsequently added. 

[35] The first objection taken by the appel. 
lants’ learned advocate is that a departure has 
been made from the i^ositiou adopted by respon¬ 
dent 1 in his pleadings with regard to the grant 
of a joint sanad. In the pleadings it was slated, 
''ajoint Talutidari sanad and later a primogeni¬ 
ture sanad was granted" (vide paragraph 18 of 
defendant I’s written statement and the proceed¬ 
ings of 27tb January 1939), W’hile at the time of 
opening bis case, and throughout thereafter the 
position taken has hten that "in the joint Taluq- 
dari sanad w’hich had been given to Babu Kishen 
Prasad Singh a primogeniture clause was added 
as a supplementary clause. The original sanad 
was revised on 9tb November J8G0.” It is con¬ 
tended that this is a material departure from 
the pleadings since the allegation that two sanads 
were granted was changed to one that one 
sanad only was granted and that that was later 
revised. Consequently, it is argued, the Court 
should, in view of 0. 6, R. 7, CjViI P. C., not allow 
this departure and should ignore the subsequent 
plea. The learned Additional Civil Judge over¬ 
ruled this objection. 

[36] In the present case the nature of the 
resiiondents' defence was made perfectly clear 
and it was not a very material fact whether 
there were two different sanads or one to which 
a clause was added. The respondent could have 
DO personal knowledge of the facts and what- 
ever information he had was derived from the 
documents which are all now before us. The 
issue framed No 2 (3), was sufficiently wide to 
cover the case now set up and all the documents 
relating to the grant of sanads are before the 
Court so that no prejudice has been caused to 
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the plaintilf3. Thus the objGctioQ was rightly 
'overruled. 

' [37] We may, in support of our view, aavan. 

ta«eou3ly refer to the decision of the Judicial 
Committee in 32 i. A. 203.’® In that case the 
appellant had based his title upon a custom 
excluding females and upon the application of 
ACt 1 [il of lbC9. Both these points were decided 
against him by the Courts in India and before 
their Lordships he set up a third case, namely, 
that succession was regulated by a primogeni. 
ture sanad. Their Lordships overruled the 
objection that this was setting up a new case 
and allowed the appeal on the new plea. They 
'say at page 212: , ^ v 

“With regavd to the case as now presented on be- 

haU of the appellant it was objected in the first place 

that this was a new case.that in his written 

statement in this suit no sauad to Girwar is mentioned; 
and that no specific issue was settled as to such a 
sanad. And all this is true. But the issues as settled 
were sufficiently wide to cover the case now presented. 
And what is of more moment from an early stage of 
the case down to the latest, all parties appear to b8.v6 
been alive to the importance of such a document if it 
was in fact granted, and if its contents could be 

ascertained.Each Court considered both the 

question of the grant of the alleged sanad and its legal 
bearing upon the rights of the parties. 

Their Lordships are satisfied that the respondents 
are not unfairly taken by surprise by the manner in 
which the case is now presented and that there is no 
danger of doing injustice by disposing of this appeal 
upon that footing." 

[38] We come then to the merits of the ques* 
tion and it becomes necessary to determine, (a) 
whether a taluqdari sanad was issued to Babu 
Madho Prasad Singh conjointly with the three 
other Birhat Babus and (b) whether the joint 
sanad was subsequently transformed into a 
primogeniture sanad. In support of bis case that 
no sanad at all was issued to Babu Madho 
Prasad Singh, the appellants’ learned advocate 

relies upon Ess. 24, 25, 148, A. 66, 26 and A-iOl. 

[39] Madho Prasad Singh died on 12th Novem¬ 
ber 1862 and proceedings for the mutation of 
names took place. On 24th January 1863 the 
Deputy Commissioner ordered mutation in fav¬ 
our of Har Dutt Singh as talukdar. A copy of 
this order was forwarded to the Commissioner 
and on 5th February 1863 the Commissioner, Mr. 
Simson, approved of mutation being made but 
wrote; 

".You should not have recorded Hat 

Datt Singh as a Taluqdar and you are now clearly to 
give him and all concerned to understand that he is 
not yet recognised as such." 

He also says, in paragraph 3 ; 

“.You could have ascertained from your 

office that the Chief Commissioner deferred giving him 
a suDDud with the Taluqdars of the District because 
there are doubts bow far ‘this is aTaluqa. vide Ex 24. 

A copy of this letter was forwarded to the 

Chief Commissioner (ex. 25 ) and it does 


&.LB. 

not appear to have elicited any comments from 
him—at least none have been filed in this case. 
This letter clearly indicates that not only had 
Madho Prasad Singh not received any eauad so 
long as he lived but that it was even considered 
doubtful whether his estate was taluqa. 

[40] The next document to which reference 
is made is Ex. 148. From this it appears that in 
1863 a sanad was forwarded to the Deputy Com¬ 
missioner for delivery to Kiehen Prasad. The 
Deputy Commissioner, Mr. Carnegy, considered 
that this had been done by an oversight and 
pointed this out ta the Commissioner, Mr. Sim- 
son who acknowledged the mistake and wrote : 

"(2) Whether the Bichar estates are or are net Tain* , 
qas is a question of tenure which must be enquired 
into and settled in the Settlement Department^ as no 
further correspondence exists on the aubject in this 
office. 

(3) I am inclined to think that the Chief Commis¬ 
sioner’s doubts on the subject were raised by the fre¬ 
quent partitions of estates between members of the same 
family which has occurred in Bithar, which is not 
ordinarily an incident of the tenure of Taluqdatee 
estates in Oudh. 

(4) But other proprietors in Fyzabadand elsewhere 
in whose family partitions of inherited land have occur 
red have been recognised as Taluqdars, and I coMider 
the question an open one to be enquired 

ported on in the Settlement Department for the Chiei 

Commissioner’s orders." 

This letter supports the Commissioner's remarks 
in EX. 24 and it also shows that althoo^ 6 
sanad in the name of Kishen Prasad Sin^^ 
been prepared to be issued, it had not 
issued till April 1863, i. e., the date of 
is not necessarily the date of its issue , 

Chief Commissioner’s Circular Ko, 154/348 . 
dated 26tb September 1860 —Ex. A-166) 

16 X A T1 

[41] The neit series of papers relato to 

oeedings in the settlement Courts m a ^ 
tuted by Seetsl Parsed against ^ 

Prakash Singh, for a share in tbs 

with him. From Ea. A.66 it appeafi that “ 

case took a very tedious coarse but * , ^ 

did Sheo Prakash Singh set up 

bar to the claim nor did in 

in accordance with the directions 
circular NO. 2 of 1851, dismiss the 
as being barred by a sanad. ® r bis 
been ordered that Sheo ? ? lUa estate 

two brothers should each get 1/ « ^ggionet 

but this order was set i^ide by 
and the Chief CommiMioner on lie gr ^ 

limitation. No sanad is -u ^ ganad 

This would also indicate that ^ggl 

had been prepared for deUveted 

(vide Exs. 206 and 206) it h^ ^ 

to him till May, 1863 i. e., proceedings 

to him had been deferred. In tne 







Oudh 821 


PARBHU NARAIN V. JiTENDRA MOHAN 


1948 

of 16th May 1863 we also find the following 
remarks by the Settlement Ofikof. 

‘Tiirties present, also the three other Birhar Babus. 

As tbo case involves the question whether all these 
Babus are Taluqdais or not it U well that they should 
all be heavd'." 

Thus not only did the Settlement Oilker cate¬ 
gorically state that a sanad was not granted but 
he acted on this basis and was making an en- 
quiry as to whether the Birhar estates were 
taluqas. 

[42l On appeal from the order in this case, the 
Settlement Commissioner, Mr. Charles Currie, 
made enquiries from the Settlement Oflker with 
regard to the following among other points {vide 
EX. 26); 

“Ist Has Baba Sheo Prakash Siogh respondent a 
Taluqdiiieo sanad for his share ol ihe Birhar estate or 
not? It he has, how came Settlement Ollicer to admit 
any claim to the proprietary right in villages settled 
with tho Taluqdar?'* 

In reply the SettlementOnicerstated (vide Es.26): 

"Wi' sanad has been given uide Mr. Secretary Cur* 
lie’s" (tlie same gentleman who was the Settlement 
Commissioner) "No 3956 of 9th November. 1800 with 
tabular statement of Taluqdars, ou which the Birhar 
sanads were ordered to be deferred. 

Case taken up under Chief Commissioner’s order 
2356 of 6th September 1862, referring it to ScUltment 
Department, as quoted in my notes.” 

It was only after this suit had been decided by 
the settlement Courts that the question of the 
grant of sanads to the Babus was taken up again. 
Exhibit A- 137/d. w. 1, which is the copy of an 
extract from the Despatch Register of the Settle- 
m.ent Commissioner’s ollice shows that on ■1-9. 
1863, letter no. 2392 was sent to the Chief Com- 
missionec, the subject of which was as follows; 

■‘Taluqdari sannads, BabU'? of the Birhar Estate. 

With reference to No. 3906, dated 9th November 
1660, to CommiRSioner. Eyzabad forwards c^py of 
letter No. 92, dated 7th August from tbo Nettlement 
Officer of Fyzabad urging for a final decision as to whe¬ 
ther the 4 Birhar Baboos are Taluqdars or not. Details 
particulars and gives as hie npinion that they should 
get sanads and be declared Taluqdars of their respec¬ 
tive estilcs." 

[ 43 ] The reply of the Chief Commissioner was 
conveyed by letter no. 2741, dated I6th septem- 
her 1863 and it was,to the effect that each of the 
Baboos “will receive a sanad.” (videExs. i^•104 
and A-133/D. \Y. 4). The correspondence fully 
supports tho statement that no sanads had been 
granted to any of the Birhar Baboos till then. 

[44] Exhibit A-loi is the certified copy of an ex¬ 
tract from the list of sanads issued by the Chief 
Commissioner in which in the column headed 
“Date of original sanad” against Kishen Prasad 
Singh’s name the words “none issued” are entered. 
It is worthy of note that if a sanad had been 
issued to Modbo Prasad Singh, his name would 
also have found a place in this list yet no entry 
relating to him has been filed. The appellant’s 
learned advocate stated that Madbo Prasad 
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Singh's name was not entered in the list and 
hence no copy of any entry relating to him could 
be filed; but no reason appears wby respondent 
1 did not file any extract, if any such entry did 
exist. 

[45] The appellant’s learned advocate also 
referred to the fact that a separate summary 
settlement had been made with each of the Bir¬ 
har Babus—Exs. 17, 18, A 5, A.6| 155, A-87 And A-2 
—and that they bad executed separate kabuliats: 
vide Exs. A-l, 20, 22 and 23— as showing that it 
was not likely that one sanad would have been 
granted. Sanads do not give a list of pioj^erty 
but refer to the list attached to the kabuliat exe- 
cuted by the taluqdar and give the land reve¬ 
nue payable by him. In the present case the lists 
were separate and the land revenue was separate- 
ly assessed. The fact that the settlement file of 
all the four cases was one, a fact upon which 
respondent 1 relied, would not afi'ect the matter. 
There is considerable force in this argument 
which is further supported by the fact tliat, in 
the course of olticial enquiries as to primogeniture 
tbo letter of the Deputy Commissioner, Fy^^abad, 
Ex. A-161, expressly mentioned the case of those 
taluqdars who held under one sanad and did 
not mention the fact that Kishen Prasad Singh 
and others aUo held under one sanad. 

[46] The next fact to which the appellants’ 
learned advocate referred was that, wheu lists 
came to be prepared under Act I of 1869, taluq¬ 
dars who held under one sanad were shown 
jointly under one number ; vide the entries in 
list I at NOS. 17. 28, 30, 101, 114, 131, 133,117, 19l, 
196 ,197, 218 , 229, 231, 258, 259 and 202. This is in 
accordance with the direction contained in 
paragraph 3 of the Chief Commissioner's letter 
NO. 158, dated 19-1 1809, which initiated the pre- 
paration oi the lists of taluqdars under S. 8. 
The Chief Commissioner directed : 

"If an estate for wbicb a sanad has been granted is 
held in shares, the name of each sharer will be eatered 
in the list and they will bo joined by a bracket, the test 
of the entry boiug.one.” 

Yet in the case of tho Birhar Babus all the 
four taluqdars are separately entered. Further 
when the lists were being prepared under 
S. 8 of the Act it was stated that there was 
no doubt as to Kishen Prasad’s right to ha 
called a taluqdar but sanads had not been dis- 
trilutedto several taluqdars, including, Sbeo 
Prakash Singh, because the “biswas” question 
(i. e., the extent of shares) with regard to their 
estates had not been decided and Madbo Prasad 
Singh’s name was entered as a taluqdar who 
bod not received a sanad. Mabip Narain Singh 
is not entered at all {vide Ex. 27). In this 
document the date of the sanad granted to some 
taluqdars is given as 25-10-1859, which waa 
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the date oh ^-hich saaads were granted to these 
taluijdars who attended Lord Canning’s Dar. 
lar, but the date of the sanad to Kisben Prasad 
Singh is 15.3.1S61, which is the date of 
Exs 205 and 20r>. copies of a sanad granted to 
Kishc'D Prasad Singh and Sheo Prakash Singb 
jointly. This also indicates that Kisben Prasad 
Sii]gh either did not attend the Governor-Gene- 
ral’s Darbar or if he did be did not get a sanad. 

[ 47 ] There can be no doubt that all this evi¬ 
dence substantiates the appellants’ case that no 
sanad of any kind was granted to Madho Pra¬ 
sad Singh. Respondent I’s learned counsel, how¬ 
ever, contends that some contusion has crept in 
and that there is a substantial amountof evidence 
— KXS A-16,A-1G, A.94, A-98, A-lOl— tO showthat 
a joint sanad was issued. He contends that the his- 
tory of the grant of the sanads makes it certain 
that Madho Prasad Singh would have received 
H sanad and be suggests that whenever it is 
said that no sanad was issued it means that no 
separate sanad was issued. In order to under¬ 
stand the force of his arguments and the true 
import of the evidence produced by the parties 
it has become necessary for us to go back to the 
history of the period during which sanads were 
granted to taluqdars. 

[48] It is well known that, on the annexation 
of Oudh, Lord Dalhousie directed the exclusion 
of taluqdars whom he classed as mere middle¬ 
men. Engagements for the revenue were to 
be made with the "actual occupants of the soil.” 
The result of this policy was that, in the dis¬ 
orders of 1860 to 1858, the taluqdars with very 
few exceptions, took a leading jjart against 
the British and the "actual occupants of the 
soil" did not fulfil expectations and failed to 
support the power to which they owed so much. 

[49] When the policy to be pursued on a 
reconquest of Oudh was under the consideration 
of the Government, Major-General Outram, then 
liolding the oflice of the Chief Commissioner of 
Oudh, suggested ; 

‘‘The lauds of men who have taken an active part 
Against us should be largely confiscated, in order, 
among other reasons to enable us to reward others in 
the manner most acceptable to a native. But I see no 
prospect of restoring tranquillity except by having 
recourse for the next few years to the old Talookdari 
system. 

The Talookdars have both power and influence to 
exercise either for or against us. The village proprie¬ 
tors have neither” (urde Oudh Papers 1805 Cal. page 40). 

[50] Lord Canning, who was now at the head of 
affairs, agreed with this policy and in order to 
create a tabula rasa for its enforcement he dir- 
ected the issue of his famous Proclamation of 
15-3-1859, confiscating to Government all pro- 
prietary rights in the soil of Oudh, This pro¬ 
clamation, stated: 


"To those amongst them” (i. e., the Talnd^ra) “who- 
shall promptly come forward and give the- Chief Com¬ 
missioner their support in the restoration of peace and 
order this indulgence will be large and the Govemo^ 
General will be ready to view liberally the claim which 
they may thus acquire to a restitution of their former 
rights.” 

[5i] General Outram, in forwarding a copy 
of the proclamation, wrote a letter toeachtanlq- 
dar stating: 

"It you at once come in, ready to obey his orders, none 
of your lands will be confiscated and your claims to> 
lauds held by you prior to annexation will be heard.” 
(See G I. A. 63)i7. 

Thereafter further letters containing similar pro¬ 
mises, were sent to taluqdars, the last being 
dated 23-6-1858 {vide Ali Hasan’s Commentary 
on the Oudh Estates Act, Appendix D. page 53). 
In this letter it wa's stated: 


‘‘the object with which this letter is written to yon ie 
to assure you that the Government will preserve to yon 
your life aud property and confirm you in the estate 
possessed by you during the Nawabee." 

This letter also authorised taluqdars to send 
agents if they could not appear in person. 

[ 52 ] The second summary settlement was 
commenced to effectuate this new policy but 
before the regular operations commenced in the 
winter season of 1858, the GovernerGeneral 
had sent a detailed letter of instructions to the 
Chief Commissioner (no. 8503 dated 6-10-1858, 
Oudh Papers relating to the Revenue Settlement 
1865 Cal, page 24). In this letter it was laid 
down that, for the reasons which it gave, it bad 
been decided to make a taluqdari settlement 
and that the taluqdars were to be called upon 
to help in restoring peace. At the same time it 
was directed that the village occupants yw 

to be protected from extortion. The de 
were, however, left to the Chief Commissioner 

and his ofiBcers to work out. 

[53] Madho Prasad Singh avoided appearance 

before the Deputy Commissioner of in. 

spite of repeated direotions to appear. vide 

4 .7,10,12. 13 and 15. He. however, kept on 
writing letters explaining the reason or 
absence and even sent an agent. vtde ’ 
6 ,3 and 14. Eventually, on 
mation was issued notifying that unl^ the teluq. 

dars named therein including Madho 
andtheother three Birhar taloqdam. ap^^ 
within fifteen days, their estates ^ ^ 

withothersividfiEx.Sl.MadhoPrasa i ® 

to appear even then and it was coti e 
estate would be settled with others; vide Bi. 

It was only after this that he 

basis of these facts, the appellants e 

cate conteeded that Madho . A ^ ^ot 

a refractory and rebellious mdividu 

likely to have been recognised as a tal q 
to have got a sanad, 
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[ 64 ] The coDduct of Madho Prnsnd Singh was, 
however, not more refractory or hostile than 
that of practically all the other taluqdam. 
Indeed it is clear that he was considered worthy 
of special approbation in having saved the lives 
of English men and women in the early days 
of the mutiny: vide Exs. 12, IG, 15S and A-103. 
Further the letter of 28.6.1853, from which we 
have quoted in an earlier portion of this judg- 
meat and Ex. 8 itself indicate that a very largo 
number of taluqdars were behaving in exactly 
the same manner as Madho Prasad Singh. In a 
letter dated 17 10.1359, the Secretary to the Chief 
Commissioner wrote to the Secretary of the 
Government of India {vide para 30): 

“Tbo Chiel Commissiouev here takes the liberty of 
recording that 000 groat difficulty of rc-setUement in 
the province in 1358 lay Iq the grave incredulity of the 
talugdare.” 

And again in the Report on the Administration 
of Ondh for 1859 18G0 it is stated in para. 129 ; 

"It\s certain that many of the less intelligent atten¬ 
ded the Darbar" (of the 20-10-1859) “with serious fears 
tor their personal safety” (vide Oudh Paper No. 42G of 
1861). 

[ 55 ] Whatever may have been his conduct at 
an earlier period, Madho Prasad Singh did ap. 
peat eventually, summary settlement was made 
with him and in January 1859, ho executed a 
kabuliat. Thus by the time that the occasion 
for the grant of sanads arose, he had already 
got back his estate; vide exs. a- 86 , 17. A-5, A. 6 , 
A.'H7, 165 and A-1. 

[56] The next step in the Government jiolicy 
was the issue, on 28th January 1859, of circular 
NO. 31 of 1869, by the Special Commissioner of Re¬ 
venue under the orders of Mr. (later Sir Robert) 
Montgomery and it provided {vide Oudh Papers 
relating to the Revenue Settlement 1865, Calcutta 
page 42): 

•‘3.Ill making the settlcincut of lands every 

case has been carefully esamioed by the Deputy Coru- 
misiioners and the Special Commissioucr of Revenue 
and has also rigidly been scrutinised by the Chief 
Commissioner. The rights which he now confers on 
«ncli Jiofdcr 0 /fund are free and incontestable grant 
from the paramount power and cannot be called intj 
flueation by subordinate oflicers. 

4 .xhe tights and claims of all parties have been 

duly weighed, their conduct during the rebellion and 
their position as regards the taluqdars, fully considered 
and the decision in each case which has received the 
confirmation of the Chief Commissioner's approval, is 

to be c'>n3idered final and lasting. 

6 . Whether right or wrong certain principles have 
been laid down by the supreme Government and they 
are to be acted upon, and landholders are to be 
encouraged to feel that what they receive now they 
will retain fer ever.” 

[67] It appears that, in spite of the numerous 
lettera from the Chief Commissioner to Abe ta. 
luqdars which promised them a restoration of 
their rights, supported by circular no. 31, no 


class of peoj'lo in tiie province believed in tlio 
permanency of the settlement. Accordingly Major 
Barrow, the Special Commissioner of Rovenuo 
proposed that saunds should be issued to the 
principal taluqdars and on 7th Jiay 1869, he 
submitted a list of taluqdars to whem be recom- 
mended that sanads should be given {vide letter 
NO. 2815, dated 2Uh June 1869, from Major 
L. Barrow to the Chief Commissioner—Oudh 
Papers relating to the Revenue Settlement, 18G5, 
Calcutta, p. 46, paragraph 12 ). Thereafter the new 
Chief Commissioner, Mr. (later Sir Charles) 
■\Ving6eld, addressed a communication to the 
Government of India asking for an early recogni. 
tion of the finality of the settlement {vide letter 
No. 1091, dated 4th June 1669—Oudh Paper.s 16G5 
Cal,page 94). IJe followed this up by letter No. 
l;377 dated I6tb July 1859 in paragraph 10 of 
which be sought permission to send up a list of 
taluqdai’s to whom ho wished sanads conferring 
proprietary rights in perpetuity to be granted, 
(nide Oudh Papers 1865, Cal, page 95). 

( 58 ] In reply to the Chief Commissioner’s com¬ 
munication the Governor General wrote on 6th 
October 1859 as follows: 

“Tb« Goteruor-General agrees with you geuerally 
with regard to the .'ib-olute title conferred on tbcTaluq- 
dars by tbo summary EeUlemeut. Sunouds will be 
given to the Taluqdiits not by the Governor-General in 
Ccuncrl but by the Chief Commissioner under authority 
from the Governor-General in Council, The sanads 
should be prepared so as to be ready for issue when the 
Governor-General is at Lucknow.” 

[59] This message was followed by the letters 
of lOth and 19th October 1659, which have 
been incorporated in Act I of 1869 as schedule i. 
In the first of these lettera the Governor-General 
approved of the proposal to grant sanads and 
asked the Chief Commissioner to have ready a 
list of taluqdars to whom it was proposed to 
grant sanads. The letters added: 

“5.1 am directed to a id that as reg-irds /.amindars 
and others not being Talookdars with whom a aiimmnry 
settlement has been made the orders conveyed in tbo 
limitation circular No. 31 of the 23th January 1859, 
must not be strictly observed. Opportunity must be 
allowed at tho ncitscltlement to alldisappointed claim¬ 
ants to bring forward their claims, and all the claims 
must bo heard and disposed of in t'ue usual luanner.’' 

[GO] By the second letter the form of sanad to 
be issued was, with some modification, approved. 
Lord Canning held his Darbar at Lucknow on 
26th October 1859, and the sanads were issued on 
the previous day to those taluqdars who were 
present. It is unfortunate that neither tbe list 
forwarded by Major Barrow nor that which the 
Chief Commissioner was directed to prepare is 
available either in tbe records of the province or 
of the Government of India. It is thus not pos- 
Bible to say whether the name of Babu Madho 
Prasad Bingb or of any of the Birhar Babus 
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appears in either of the lists. It is, however, 
af’reecl that Madho Prasad Singh did not attend 
tho (lovornor.Gonerars Darbar but it is contend* 
ed that Kishen Prasad Singh did and obtained 
a joint sanad for all the four Birhau Babus. 

[Gl] The learned counsel for respondent l 
contends that although, in view of Circular Ko. 31 
it not necessary to differentiate in mak. 
iug tho summary settlement between those who 
hcdd on the tahuidari tenure and those who held 
under other tenures, yet such a distinction was 
made as is cleat from the letter of Jlajor Barrow, 
dated 24th June 1859 to which we have already 
referred and the statements attached to it. These 
statements show that figures were given separa¬ 
tely for the land revenue payable in respect of 
those estates which were held on taluqdari tenure 
and these which were not so held. Other official 
papers also show the same thing. The argument 
proceeds that the papers relating to the second 
summary settlement indicate that it was made 
with tho Birhar Balms, including I^Iadho Prasad 
Bingb, as taluqdars and that the estate was 
settled as a taluqa. The file itself is called the 
file "in respect of Taluqa Chandipur Birhar of 
Babu Madbo Prasad Singh, Babu Mahip Narain 
Singh, Babu Sheo Praliash Singh and Babu 

Kishen Prasad Singh Taluqdars.’’—vide 

Exs. 2, 3, 4i 5i 6 and numerous other documents 
taken from the file. Then there is a considerable 
amount of evidence which establishes that at 
that period Madho Prasad Singh and the other 
Birhar Babus were referred to as taluqdars and 
their estates were called taluqas—vide, for in¬ 
stance Exs. A'87, 155, 18, 17 , 8 and A-SS, A-6, A S, 
A-l, 20, 22 and 23, 

[ 62 ] From this it is contended that Madbo 
Prasad Singh must get the benefit of the provi- 
sions of the letter of the Governor-General, dated 
lOlh October 1859, relating to taluqdars. and 
must be deemed by operation of that letter, to 
have acquired full heritable and transferable 
rights in the property entered in the list attached 
to'"his kabuliat and be would in due course get a 
sanad. It cannot, however, be said that the 
authorities understood the letter of 1859 as opera- 
ting in favour of all persons who had been 
designated in the records of the summary settle¬ 
ment as taluqdars, We find that, as late as the 
29 th January 1S61, when the Chief Commissioner 
was issuing instructions for the regular settle- 
meut of the province he stated in paragraph 7 of 
Circular No. 2 of 1861 {vide Settlement Circulars, 
page 4 at page IJ): 

The above observations refer to villages settled 
with talooqdars. With regard to zamindars and all other 
parties not being taluqdars with whom the sommary 
‘settlement has been made the orders of Government 
No. 6268 of the 18th (sic lOth) October are that the last 
Chief Commissioner's Circular Ko. 31 of the 28th Jan¬ 


uary 1859, must nob be striotly eofoieed; and that 
"These instructions are too clear to need comment. 
All who are not talooqdars will be known by their not 
having received a suonnd..., 

[G3] It was-the Governor General’s letter of 
10th October 1859 that for the first time drew 
a distinction between the rights conferred upon 
taluqdars and those conferred upon persons who 
were not taluqdars. Accordingly it only became 
necessary to determine who were in fact taluq¬ 
dars afier this letter had been written. Circular 
NO. 165-2715, dated Ist December 1859 (Oudh 
Papers 1S65 Cal., page 89) directed thabwhenever 
there were two interests in tbe land the bolder 
of tbe superior interest was to be deemed to he 
a taluqdar. This was construed to mean that 
there could be no taluqdar unless there were 
two interests in the land and on this being brou- 
gbt to the notice of the Chief Commi^ioner, bis 
instructions were modified and it was directed 


‘every opulent landlord paying revenue direct 
0 tbO|Government whether there be holders inter- 
uediate between him and the actual cultivator of 
;be soil or not” was to be deemed to a taluqdar; 
[vide letter No. 1560 dated 25th April 1860 from 
the Secretary to the Chief Commissioner to tbe 
Commissioner, Lucknow Division, Oudh Papers 
1865 Cal., page 89). The approval of the Govern- 
ment of India was -conveyed by letter no. 4060 
from tbe Secretary to tbe Government of India 
to the Chief Commissioner of Oudh, dated I3th 
September i860 paragraph 19 (Oudh Paper3-1865, 
Cal., page 92 (94)). 

[64] Later, on Uth December m the offi¬ 
ciating Chief Commissioner issued circular No. 
of ISGI (vide Settlement Circulars, p. 34) wbicn 
stated in paragraph 3: 

"The officiatiDg Chief Commissioner desiM me 
observe, that several attempts have been made m deow 
tbe term ‘taluqdar’ but not one of them c&a be ea.d to M 
altogether successful. The restriction of 

estates paying Rs. 5,000 

convenience sake only: it did not alter J 

the word. Whenever there are two nghta. 

inferior, in an estate the superior one 

daree. though the property may be so small ^ ^ 

entitle the holder to a sunnud or ‘"J j ^nimis- 
tahiqdar in popular opinion,.. .and the Chi f W ^ 
sioner thinks it belter to retain the w^d toioq 

express the superior right as taluqdar 

tbe properitcr of that I'ght must be s j . ^ 

and so addressed in alloSicial any one 

will present confusion and do J J|| ^ landed 
and the present rules (""P* 

proprietors are not to titles at the 

from enquiry into the validity of tbeutui 

approaching settlement will not be a • 

[ 65 l Thus it came about that a ^ 

of persons were classed as (vitid 

never been intended to put in tha p<^ 
letter - dated Slst December 186^ ^ ^ 

I. F. MacAndrew. Secrete^ to 
missioner of Oudh to the Govemmenfe ot m 
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Hdme. Department, being paper No. i relative to 
the Bill to deBne the rights of taluqdars). 

[66] These documents indicata that every one 
who was classified as a taluqdar at the time of 
the second summary settlement or even after¬ 
wards, was not to get the benefit conferred upon 
taluqdars by the letter of loth October 1869, i. e. 
the privilege of not having his title enquired into 
again at the time of the regularsettlement. Even 
however, if we were to accept the respondents’ 
contention that that letter did confer permanent 
hereditary and transferable rights upon Madho 
Prasad Singh, it does not follow that he necessarily 
gotasanad. Exhibit A-16 states in clear and 
specific terms that there was at least one taluqdar 
in the Fyzabad District Hakim Shefa-ud-daula 
with whom a summary settlement was made but 
who got no sanad. There is no reason to hold 
that evidence which shows that Madho did not 
receive a sanad as inaccurate. 

[GVl In 1859 there were considered to be 690 
taluqdars in Oudh {vide Mr. (later Sir Robert) 
Montgomery’s report on the Administration of 
Oudh for 1853 1859, Oudh Paper no. 74 of 1659), 
but out of them only 150 of the principal taluq. 
dars were present at Lord Canning s Darbar 
beldon26bb October 1859 and it was only to 
those that sanads wore issued at that time (vide 
l^aragraph 129 of the Report on the Administra¬ 
tion of Oudh for 1859 . 1860 —Oudh Paper no. 426 
of 1861, page 130). Moreover, even initially, 
Major Barrow had recommended the grant of 
sanads nob to all the taluqdars but only to tbo 
“principal taluqdars.” Mr. Wasim contends 
that Madho Prasad Singh must be deemed to 
be one of the principal taluqdars since he paid 
a considerable sum as Government revenue— 
about Rs. 25,000—and was considered worthy of 
“being noticed’’ by the Government (vide Ex. 
a-103). Further, he was not only referred to in 
the Government papers as a taluqdar bub be 
and the other three Bithar Babus were actually 
invited to, and attended, a Darbar held by Lord 
Canning at Lucknow on 5th November 1861; 
(vide Notification No. 7 in the Foreign Depart- 
menb published in the Calcutta Gazette (Lxtra- 
ordinary) dated 6th November 1661). It is argu- 
ed that all these facts lead to the inference that 
a sanad must have been granted to Madho Pra- 
sad Singh. "We cannot accept this contention. 

(6Bl The circumstances narrated are by no 
means decisive and it is not even the case of 
respondent 1 that Madho Prasad Singh did in 
fact attend Lord Canning’s Darbar of 1859. It 
was only to persons that attended that Darbar 
that sanads-were issued at that time, though, in 
the caeo of a joint sanad, it was not necessary 
that all the persons entered in it should have 
attended. It was for that reason that the res¬ 


pondent contended that Kishen Prasad Singh 
did attend the Durbar and that be obtained a 
sanad for the benefit of all the Birbar taluqdars. 
"We come then to a consideration of the evidence 
on the question of the grant of a sanad to Kishen 
Prasad Singh at the Darbar. 

[69] Neither the original nor a copy of the 
sanud said to have been granted to Babu Kishen 
Prasad Singh as respresenting all the Birbar 
taluqdars is available. Mr. Wasim urged 
that the original sanad must be with the heirs of 
Kishen Prasad Singh, who arc deliberately with, 
holding it. He refers to certain proceedings in 
the trial Court which would indicate that Babu 
Kamlapat Prasad Singh, grandson and succes¬ 
sor of Babu Kishen Prasad Singh, is supporting 
the plaintiffs. However true bis complaint might 
be, we cannot hold that the sanad is being with- 
held until it is proved that one ever existed: 
merely from the fact of the partiality of Babu 
Kamlapat Prasad Singh it cannot be presumed 
that a sanad existed and is being withheld. 

[70] In proof of the grant of sanad to Kishen 
Prasad Smgh, reliance is placed principally 
upon two documents, Exs. A.15 and A-se. The 
admissibility of these documents has been vebe- 
mently attacked by the appellants and it has 
been argued that even if they are admissible 
their value is practically nil. The documents 
must, therefore, be closely examined. 

[71] Exhibit A.98 is a book compiled by one 
Kisbori Lai, who was.the reader of the Ptesi- 
dent of the British Indian Association of the 
Taluqdars of Oudh. It was published in 1879. 
Exhibit A-15 is the copy of an extract from a list 
of taluqdars of the Fyzabad District, obtained 
from the office of the Board of Revenue, U. P. 
This document was originally a part of file no. 
“1964 General” but in 1938, when an officer was 
deputed by the Government to re-arrange the 
pa|>er 3 in the office of the Board of Revenue it 
was removed from that file and brought on to 
file No. 459, relating to “Talukdari lists under 
Act I of 1869, Fyzabad District” on which it is 
now to be found. The latter file has been brou¬ 
ght before us and we have examined it carefully 
but file NO. "1964 General" is no longer trace¬ 
able. Thus though this document is to be found 
in the record maintained in the office of the Board 
of Revenue, it does not appear from these 
records who prepared it or when or why it was 
prepared. The file on which it is now placed is 
the file relating to the preparation of list under 
Act I of 1869 and it is contended by res- 
pondent l that it was compiled lor the purpose 
of preparing those lists. Further, although it 
does not appear from anything contained in 
Ex, A-15 itself as to who prepared il, it is in 
reality an English translation of Ex. A 98 and 
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the author of i:i. A.93 tells us that in his re- 

marks regarding each estate 

■be Lad entered those very particulars of each estate 

which His Highness Maharaja Sir Man SiDgh.in 

obedience to the orders of General L. Barrow, former 
Chief Commissioner of Oudh, during the preparation 
of the lists of Act I of 1^G9, had in a Committee of 
the British Indian Association collected from the 
Government records and presented before the said 
General and according to which the list of Act I of 
1S69 was prepared.” 

if this statement is accepted at its face value 
EX. A.15 ig a translation of the list prepared by 
Maharaja Man Singh. 

[72] The file on which the papers at present 
exist was summoned before us by the parties in 
order to assist us in determining the exact 
nature of the documents and on the third page 
of the file we find the following entry "Remarks 
from Maharaja’s report’’. This entry indicates 
that Maharaja Man Singh did prepare a report 
containing remarks about various i)ersons. 
Moreover a refereuce to official documents shows 
that the Maharaja had a great band in the pre¬ 
paration of the lists under Act i of 1SG9. By his 
letter dated 3lst December 18G8, Major I. F. 
Macandrew submitted to the Government of 
India some comments on, and proposed amend¬ 
ments to the Oudh Estates Bill after a discus¬ 
sion with the leading taluqdars. In para. 5 of 
that letter, it was stated that: 

‘‘The Chief Commiasionor. therefore, propojes that 
the list shall be dvutted by the finaccial Gommis* 
sionec and a taluqdar in whom others have confidence 
and finally submitted for his approval.” 

In his letter no. 158, dated 19th January 1869, 
addressed to the Financial Commissioner, which 
directed the preparation of the list under Act 
I of 1869 the Chief Commissioner, wrote : 

”2. The lists will be made in the first instance by 
the Deputy Commissioners who should take the orders 
of the Commissioners regarding any name, the claim 
to the entry of which seems doubtful. The lists will be 
revised most carefully by yourself in conference with 
Maharaja Man Singh and compiled for the whole pro¬ 
vince and will be submitted for the orders of the Chief 
Commissioner by tho 1st June next." 

[73] It would, therefore, appear that Ex. A-lfi 
is an extract from a list prepared by or under 
the directions of, Maharaja Man Singh as is 
stated in the preface to Ex. A-98 for the purpose 
of assisting in the preparation of the lists under 
Act I of 1869. There was, however, no duty im- 
posed upon Maharaja Man Singh-to prepare such 
a list: bo had merely to assist in revising the 
lists prepared by the Deputy Commissioners. 
Nevertheless he could not be expected to have 
personal knowledge of the claims of all the 
taluqdars in Oudh and the list, of which Ex. 
A-15 is an extract, appears to have been prepar¬ 
ed to %p3ist him. That also explains why, 
although that list was kept with the official 


records by the Board of Revenue in the .same 
way as some other files of the British Indian 
Association relating to judicial matters are kept 
in the record room of this Court, it was kept 
as a separate file and not incorporated in the 
file of which it now forms a part. It obviously 
cannot be treated as an officialpaper and conse¬ 
quently is not admissible under S. 35, Evidence 
Act. 

[ 74 ] From what we have said, it does not 
follow that the document is not admissible in 
evidence: it does not stand on any worse footing 
than statements made in awards given by the 
British Indian Association with regard to main¬ 
tenance of relatives of taluqdars which do not 
fall within the scope of s. 33, Oudh Estates 
Act. Such statements made in an award signed 
by the same Maharaja Man Singh relating 
to a custom, the grant of a sanad and the 
execution of a kabuliat, were admitted in-evi¬ 
dence and considered by their Lordships of the 
Judicial Committee in 251. A. I6l‘* at pp. 168- 
169. Thus Ex. A-15 is admissible in evidence 
though not as an official document. It is, how¬ 
ever, a different matter as to what weight 
should be attached to it. 


[ 75 ] Although Maharaja Man Singh was consi- 
jred by the Government to be a taluqdar who 
id greater knowledge than bis other brethren 
i to the claims of various individuals to be 
reated as taluqdars it cannot be supi^d that 
e had personal knowledge of the details of all 
ae cases with which his notes dealt. Kishon a 

rould have us accept the position that e 
laharaja’s remarks were called from 0 5 * 
lapers. It is, however, impossible to believe 
hat, in the short time at his disposal from the 
nd of December 1868 to Ist June 1869 be c<^ 
Kjssibly have carried out an investiga ion 1 
he official records of 12 districts m ° 

he various Commissionerships and of ffie ^ 
Commissioner’s and Financial Com 
iffices. Not much weight can, 

0 his remarks in each case. 

t relates to such knowledge as 

rom official records but does not tally with the 

emarks of the Deputy Commissioners. 

[76] With regard to the 
vhich we are concerned we canf S 
veight to it. It is to be noticed W tbe 

ire made opposite the name of 

Jingh. The name of Kishen Smjhjbo 

iccording to the remarks WM ^ 

mt of the sanad was not even by 

ist and his name was , ^interrogation 

someone in pencil with a of mtert|. 

ifter it. Farther the names of Madho rr 
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Singh and Mahip Narain Singh came much 
4atet in the list and were also inserted by some- 
one in pencil and no remarks are made against 
them although having regard to the scheme of 
the rest of the list their names ought to have all 
been given together at the same place if they 
held under one sanad. Further although it is 
mentioned that Kisben Prasad Singh got a 
sanad at the Darbar the column meant to indi- 
cate the sanad and the language in which it was 
issued is left blank while in the case of every 
other Taluqdar mentioned in the list it is 6lled 
In. 

[773 The learned advocates for the parties 
referred us to a large number of decisions as to 
the admissibility of such books as Ex. A.98 in 
evidence as being books of reference on matters 
of “public history”, and as to whether the his- 
tory of individual taluqdars could be consider¬ 
ed as “public history.” It is nob. however, neces- 
saty for us to decide this point because EX. A-93 
does not claim to be acything more than the 
Urdu edition of Ex. A-lo, and it stands or falls 
with it. "We have already held that, though Ex. 
a-15 is admissible in evidence, very little 
weight can be attached to it in the present in- 
stance in so far as it states that Kisben Prasad 
Singh attended the Darbar of 1859 and got a 
kabuliat for all the four Birhar Babus.The same 

considerations apply to ex. a-98. 

[78] These two documents constitute the only 
evidence in support of the assertion that Kisben 
Prasad Siugh was present at the Darbar and 
got a sanad for all the four Birhar raluqdars, 
but respondent 1 seeks corroboration of bis case 
of a joint sanad from a remark made by some 
officer, either the Settlement Commissioner, or. 
mote probably some Assistant Settlement Officer 
that the names of the four Babus "are entered 
as proprietors in the Birhar Pargaoa Sunnod” 
—EX. A-94. 

[ 79 ] The appellants’ learned advocate contests 
the admissibility of this document also. Firstly' 
he urges that it is sought to utilise it as evidence 
of the contents of a document containing a grant 
namely the sanad inasmuch as it shows that the 
grant was in favour of four persons. He urges 
that, under 8. 91, Evidence Act, the grant can 
only be proved by the production of the sanad 
itself or by secondary evidence. He referred to 
a large number of authorities in support of this 

’ proposition but it is not necessary for us to con- 
aider them because the learned counsel for 
respondent 1 concedes it but be contends that 
be can prove the fact of a grant to Madho Pra¬ 
sad Singh and others as distinct from the terms 
of the grant by such evidence which is admissi- 
ble as a copy of an entry in a public record. 
This argument is fully supported by Cl I. a. 


28g‘® at p. 306 in which a statement in a decree 
that a pedigree had been filed was relied 
upon, 50. w. N, 299,*'’ in which a statement in a 
wajib-ul-arz that a village was covered by a 
sanad was held to be admissible, to prove this 
fact, 1047 0. W. N. 163*^ at p. 171; 18 0. C. 
122 “ at p. 124 : 41 Rom. at p. 470 and 
A. I. R. 1922 pat. 222 .'‘ The whole position 
has been summed up in Basu’s Commentary on the 
Evidence Act at page 105G (third edition) which 
clearly brings out the distinction between proof 
of the terms of a contract or grant and proof 
of the fact that a grant was made or a contract 
was entered into. Monir in his “Law of Evidence,” 
quoting Best on Evidence, says at pages 4H7 and 

489 ) 

“Where the contenU of any document are in ques¬ 
tion, either as a fact in issue or a suballernate prioci- 
pal fact, the document is the proper evidence of ib 
own contents, and all derivative proof is rejected until 
its absence is accounted for. But where a written in¬ 
strument or document of any dcscript'on is not the 
fact in issue and is merely used as evidence to prove 
some fact independent proof aliunde is receivable, Thus, 
although a receipt bus been given for the payment of 
money, proof of the fact of p-aymont of money may be 

giveo by Any person who witnessed it.So, al- 

though where tbs contents of a marringc register are 
in issue, verbul evidence of those contents is not receiva¬ 
ble yet the fact of the marriage may be proved by the 
independent evidence of a person who was present at it. 

[ 80 ] The second objection to the admissibility 
of EX. A .94 is that, though it was written by au 
official, it was not written in the performance of 
of an official duty and consequently S. 35 does 
not make it admissible. It is true that no enquiry 
as to whether there was a sanad or not was en¬ 
trusted to the official who wrote Ex. A-94, never, 
thel'ess it was bis duty to ascertain under pro¬ 
prietary rights, and the first step that he bad to 
take in tbo performance of that duty was to as- 
ortain bow far the taluqdar admitted those 
rights. The letter was written to the Settlement 
Oflicer setting out the circumstances in which 
the enquiry was delayed and asking for further 
instructions. The object of mentioning a sanad 
was to show that while the persons who were 
classed by the rules as taluqdars iiad been sent 
for. a fifth person bad claimed to be interested 
and it was necessary to ascertain his rights 
before statements could be called for from the 
superior proprietors. The statement which is 
contained in the letter was germane tobis duties 
and is admissible as such under S. 35, Evidence 
Act. 

[81] We will now consider the value to be at- 
tacbed to the remark in Ex. A-94. As we have 
already stated, all that was necessary to ascer¬ 
tain was whether the four Babus were the supe¬ 
rior proprietors of the villages in respect of which 
the enquiiy was being made. Tbo original grant 
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was not before the officer who wrote Es. A-94. 
There is nothing to indicate that there was any 
copy of it on the file of the case in which the 
letter was written. Further, the other papers 
from this file reveal that the Settlement Officer, 
the Deputy Commissioner, the Settlement Com- 
niissioner and the Commissioner were not aware 
of the existence of any such sanad. In the face 
of the other evidence on the record, this document 
can, therefore, not be accepted as showing that 
there was only one sanad for the whole of pargana 
Dirhar. Incidentally we may note that 16 out of 
the 392 villages comprising pargana Birhar were 
held by other taluqdars [vide Fyzabad Settle¬ 
ment Report, page 207, paragraph 581) and con¬ 
sequently the description 'Dirbar Pargana Sanad’ 
is not accurate. 

[62] The next set of the evidence upon which 
res])ondGnt 1 relies for the proposition that 
sanads must have been granted to Madbo 
Prasad Singh and others is that enquiries were 
made from them as to whether they desired 
sanads in the primogeniture form or not and 
that replies were sent by them and their names 
were thereafter inserted in the list of taluqdars 
who desired primogeniture sanads: vide Exs. A- 
157, A-158 and A.8 read with Ex. a- 156/D. W. 7, 
A-7, A.11,A155, A IGl, A.153, A.1C2, A-IO, A.12and 
A-9, These documents are no doubt evidence of the 
fact that Babu Madbo Prasad Singh and all the 
four Birhar Babus were considered to be taluq¬ 
dars and enquiries were made from them with 
a view to grant them primogeniture sanads but 
then again this is no. indication of tbe fact that 
a taluqdari sanad in the ordinary form bad pre¬ 
viously been granted to them. 

[83] As has already been seen, all persons 
who were entitled to the privilege of being con¬ 
sidered taluqdars had not been summoned to 
the Governor-General’s Darbar. Consequently 
the Chief Commissioner had called upon the 
district authorities toforward to him lists of taluq. 
dars who had not been so summoned so that 
sanads might be granted to them {vide Chief 
Commissioner’s circular Ko. 7/217, dated 18 th 
January l^CO which is Ex. A156/D. w. 7 on the 
record), Before, however, these lists could be 
supplied (indeed even before the lists had been 
asked for) the Chief Commissioner had raised 
the question of entail and the grant of primo¬ 
geniture sanads (vide circular no. 143/2281, dated 
11 th October 1859,— Oudh Papera 1865 cab, page 
326) and the Commissioners of divisions were ac¬ 
cordingly informed that tbe Chief Commissioner 
bad decided to suspend the grant of any further 
sanads until those questions had been finally 
settled : vide ex. ai66/d. \v. 7. This oircular, 
therefore, did not call for declaration only from 
those taluqdars to whom sanads had already 
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been granted but from all "taluqdars eniiUed 
to receive sanads” [see paragraph a). Thus the 
utmost that tbe documents, to which reference 
has been made, prove is that Madbo Prasad 
Singh was considered to be a taluqdar entitled 
to receive a sanad. 

[84] The question of primogeniture and en¬ 
tail was not finally decid od by tbe Government of 
India till I7th July 1860 when the Governor- 
General authorised tbe Chief Commissioner to 
issue new sanads containing tbe primogeniture 
clause to all such as accepted the condition which 
the Chief Commissioner sought to impose (vide 
letter ko. 2729 from the Secretary to the Govern¬ 
ment of India to tbe officiating Chief Commis¬ 
sioner of Oudh—Oudh Papers, 1865, cal. pp. 331. 
333). Even this did not satisfy the Chief Commis¬ 
sioner and further correspondence ensued but 
the Governor. General was adamant and so on 
26tb September i860, the Chief Commissioner is¬ 
sued bis Circular No. 154/3431 (Ex. A-155) infoitm- 
ing Commissioners of divisions of the Govern )r- 
General’s decision and directing: 

“2. Every Taluqdar io whose family the rale of prit lO- 
geoiture has not heretofore prevailed, must be called 
upon to declare in formal terms whether he is deaun|as 
that this rule shall henceforth be applicable to Ills 
estate or not. To all who answer in the affirmative- 
sanads will be issued containing this condition, in sd* 
ditiou to the conditions already sanctioned by tiie 
Governor-General. [ 

3. A revised form of sanad in English and verni- 
cular with this additional condition inserted, is forwaf* 
ded for adoption, 

4. Some of the Taluqdars in whose families the 

rule of primogeniture has not heretofore prevailed and 
who now desire the adoption have already received 
sanads these they will give t/p and they will reetivt 
sanads in the new )orm in exchange. _ 

0 . Some Commissioners have already sent m lifts 
of the Taluqdam in their divisions who desire the 
adoption of this rule of primogeniture and sanads wilt 
be prepared in this office for delivery to them. 

6 . lihnk forms of sanads will be sent io oln^ 

Commissioners to be filled up and delivered to those whfr 
desire the adoption of the above rule. ; 

7. To those Taluqdars who reply in the negative » 
the enquiry sanads in the original lorm will 

ed from this office, if their names have been sobfflu 
to tbe Chief Commissioner and if not, through 

Commissioner. , 

8. Cases in which doubts may arise whether we 

parties under engagements are to be considered ta q 
dars and as such entitled to a sanad should be re e 
to the Chief Commissioner.” 

[85] This correspondence discloses the 

that it only became possible to ? 

after September 1860, and it is quite possible 
the date which the fresh sanads bore wm so^- 
where about 9th November i860, which is s 

in EX. A-lOl to be the date.of the ^ 
in favour of Kishen Prasad Singh. At this 
Mr. Wingfield was the Chief Commisgioner ano 

no sanad bearing his signature, dated 9th NO 

her 1860, has been produced but there is a 
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in Urdu bearing bis signature : it is dated 15th 
March 1861, and is in favour of botb Kisben 
Prasad Singh and Sbeo Prakash Singh {vide 
E :^9 205 and 2CG). In that sauad the names of 
the other two Birbar Babus are not entered. As 
jwe have already seen, the date of the sanad is, 
•however, no indication of the date on which it 
iwas actually given to the taluqdar: see IG i. a. 

Thus it cannot bo said that Mr. Carnegy 
was wrong when be reported on 14-7.18G3, that 
"no sanad has been given" (yirfe Es. 26) or that 
be was under misapprehension owing to a con* 
fusion between joint and separate sanads. 

[86] A reference to some other papers of the 
period would indicate that there was reason for 
stopping the issue of sanads to the Birbar Babus 
until it had been ascertained what their rights 
were. In the confusion as to the meaning of the 
word ‘taluqdar’ that then prevailed the Chief 
Commissioner in bis record of rights, circular 
Ko. 2 of 1861 [vide Settlement Circulars rage 4 
at page 13) ordered "all who are not taluqdais 
will le known by their not having received a 
sunnud . . .." Thus if no sanads were issued 
to the Birbar Babus an enquiry into their rights 
during the course of regular settlement would 
not be barred while if sanads were issued such 
an enquiry would bo barred and, as indicated 
in EX. 148, the Chief Commissioner entertained 
doubts as to whether Birbar was a taluqa. The 
reason for this doubt is a matter of surmise and 
the Commissioner made a surmise in Ex. U8 
but there is other evidence to show that there 
was cause for doubt. 

[87] Exhibit 48 is a petition of Soetal Prasad 
dated 2M-I859 by which he made a claim to 
one-third of the taluqa very shortly after the 
Bummary settlement with Sbeo Prakash and 
long before any question of the grant of sanads 
arose, Further, Ex. A.66 shows that his claim 
was considered to le valid and was eventually 
decreed by one Settlement Ofliccr. Moreover, at 
one time, as early as February 1859, the correct- 
ness of the claim bad been acknowledged even 
by Bheo Prakash Singh himself {Ex. 50). Then 
before September 16G0, the Chief Commissioner 
had received information which made him doubt 
what the real status of the Birbar Babus was. In 
the draft of circular No. 2 of 1861 which he sent 
for the approval of the Government of India 
under cover of letter No. 320-3 dated 7-918G0 
(vide Oudh Papers, 1805, Cal. page 105 at page 

lOG), be wrote in paragraph 9 : 

“ instances have been brought to the Chief Commis¬ 
sioner's notice where the intermediate holders have 
never paid the Taluqdar more, and sometimes not so 
much as the present Government demand, and the 
cause ia not that the demand ia high, but because being 
of the same family as the Talookdar and of indepen¬ 
dent and turbulent character, and he really no more 


than primuMufer pnres they liavo merely paid the 
revenue through him. (The Chief Cuniniis.sioncr, in 
tljesc remarks, has more parl culiuly in view the Birbar 
and KaprnduU Taluqdars).” 

Other remarks in the Circular show Unit the 
Chief Commissioner was of the opinion that, in 
such cases, tho settlement ought never to have 
beon made with the taluqdars. 'i heso remarks, 
which wore allowed to remain in the Circular ^ 
that was actually issued (see circular no. 2 of 
1801 , Settlement Circulars page 4). clearly showed 
that the doubts of the Chief Commissioner arose 
from this knowledge and it is extremely proba* 
ble that, when the iiucstion of tho grant of 
sanads to the Birbar Bains arose, lie preferred 
that an enquiry in the Settlement Couris should 
be allowed so that their true position miglit be 
determined before sanads were issued, Tho re- 
marks of Mr. Carnegy and Mr. Simson. far from 
being based upon a misapprehension, find full 
corroboration from the papers of the penod, 

[SS] The argument that the remarks of 
Messrs. Carnegy and Simson in Exs. 24,148 and 
26 refer to separate sanads as distinct from a 
joint sanad is wholly unsupportablo. ^\hon the 
Settlement (.'ommissioner desired to know whe* 
ther a sanad had been issued it was with a view 
to ascertain whether the Settlement Courts had 
any jurisdiction at all to enterain Seetal Prasad s 
claim in view of tbo orders barring enquiry into 
in resi)ect of lands held under sanads. 
When Mr. Carnegy gave his reply he intended 
to show that the Setilcmc-nt Courts bad jurisdic¬ 
tion. If a joint sanad existed that would have 
been as ellicacious to bar enquiry as a separate 
sanad. Further it is said that there were doubU 
as 10 whether Biihar was a taluqa. A joint 
sanad would have constituted it a taluqa just 
as much as a separate sanad, It cannot, thorG* 
fore, be held that in Exs. 2f, 26 and 14S reference 
wlis to separate sanads as distinct from joint 
sanads. 

[89] It was next argued that there were a 
large number of orders of Settlement Courts and 
ilubkars aklic. containing a summary of all the 
proceedings, prepared and kept on the settle¬ 
ment files in accordance with the directions of 
the Chief Commissioner, which indicate that 
claims were dismissed on the basis of tho vil¬ 
lages to which they related being covered by 
sanads. It is argued that all those orders and 
Rubkars were prepared before 9-1-1871, on which 
date the sanad to Har Butt Singh was granted 
(EXS. A126 and A.140), Consequently there, 
ference must be to EOiue other sanad. 'J'he 
argument proceeds that none of tho sanads, or 
their copies, produced in this case is in favour 
of Modho Prasad Singh or Har Dutt Singh 
{vide Exs. 203, 204, 205, 20C and 207), and con- 
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jcquGntly the reference i3 to some other sanad. 
The orders and rubkara may be divided into 
two categories; 

A. Cam in which liar Dull Smjh was 
a parti! with one or more of the other Babus. 

Exhibits A.22G, A 227 and A-228 are orders of 
Settlement OUicera passed l^etween iSGi and 18GG. 

Exhibits A-92, A-223, A-232 tO A.243 and A.245 
•are Jlubkars akbir bearing dates between Octo¬ 
ber 1871 and July 1873. 

B, Cases in which Ear Dull Singh was not 
a party,— 

Exhibit A.22-1 Rubkar Akbir dated 12 8-1871. 
Exbibit A-244 do. 10-6-1873. 

Exhibit A-231 do. 23 5 1869. 

The Rubkars were prepared under circular 
No. 28 of 1SG4, dated 25 4-18G4, and paragraph 
13 of that (’ircular directed they should give a 
resume of all cases decided {vide Settlement 
Circulars page 98 at page 102 ). 

These documents are no doubt admis¬ 
sible to show that a sanad was granted to the 
^persons named : vide 3 Luck. 32G^“ at p. 340, 
1947 0. w. N. 103 at p. 171, 1 Luck. 583 ** at 
p. 597. Further it is not necessary to prove on 
what enquiry these entries were based: vide 1947 
0. \v. N. 5,^® They arc, however, by no means 
conclusive and cannot outweigh the positive as¬ 
sertion of Messrs. Carnegy and Simson that no 
sanad had been granted. 

[90] The object of mentioning the sanad was 
to show that the claim must be summarily re¬ 
jected. The record of rights Circular (No. 2 of 
16G1) bad made it clear that enquiry in Settle- 
ment Courts against taluqdars was barred. 'I’he 
possession of sanads was evidence of the persons’ 
status as taluqdars but it was not the only evi¬ 
dence, The real title arose out of the summary 
settlement and the Governor-General’s letter of 
10-10-1859, coupled with recognition of the status 
of taluqdar. Thus, if there was evidence before 
the Ecttlement.OfBcer that Madho Prasad Singh 
had been recognised as a taluqdar, all claims 
against him or his successor would have to be 
summarily rejected even though no sanad was 
issued. In the present case there was such evi¬ 
dence available because, on the termination of 
the case of Seetal Prasad against Sheo Prakash 
the Settlement Officer bad himself written on 
7-8-1863, asking for a final decision as to whether 
the four Birbar Babus were taluqdars or not: 
see Ex. a-137/d. w. l. In reply to this the 
- Chief Commissioner ordered that the Birbar 
Babus should each receive a sanad : vide Ex. 
A- 104. This decision was conveyed^ to the Settle¬ 
ment Ollicer by letter No. 2741 of the Chief Com¬ 
missioner, dated 16 9-1863, which was on the 
Settlement Officer’s file:utdc Ex. a-HS/d. W. 7. 
Thus, although sanads were actually not issued, 


the Settlement Officer was well -aware that it 
bad been ordered that they should issue and 
had consequently summarily rejected all claims. 
It is significant that Seetal Prasad’s claim 
against Sheo Prakash was not rejected on the 
ground that it was barred by a sanad as it 
should have been if a sanad bad been issued 
either at the Darbar of Lord Canning in 1859 
or even on 9tb November i860. Exhibit a- 67 is the 
only order on the record which was passed be¬ 
fore the order of the Chief Commissioner direct- 
ing the sanads- to issue and it says nothing about 
any sanad. The subsequent orders of Settlement 
Officers are thus obviously based upon the Chief 
Commissioner's order conveyed in his letter No. 
2741 dated 16tb September 1863 when they say 
of any claim that it is barred by sanad. It may 
be noted in connection with Bubkars Akhir 
that, when the petition of Ear Dutt Singh for 
the issue of a sanad was being considered in 
1873 the Settlement Officer said: 


if a man's name i’s entered in the general list of 
aliujdars prepared under that Act he does not require 
sanad” (vide Ex. A. 148/ D. W. 7.) 

[91] The next set of documents are the papers 
elating to the preparation of lists under 8.8 

*f Act I of 1869 and the actual entry m thraa 

ists. Exhibit A-lC is a copy of an extract from a 
ist of taluqdars not included in list U having 
r entitled to primogeniture sanads kept in the 
iffice of the Financial Commissioner. In tto 
isb the names of Madho Prasad Singh and the 
hree other Birbar taluqdars ate entered under 
he beading "16 Sanad Taluqdars" and there is 
nly one name, that of Hakim Shafa-ul-daula, 
ntered under the heading of taluqdars wito 
k’hom summary settlement was made but who 
;ot no sanads. This entry does not tally wito 
be entries contained in the lists prepare in 
Deputy Commissioner’s office of which Bx. 
is a copy. In this latter list Kisben Prasad 
Qgh is the only one of the four who is shown 
having been granted a sanad. Then comes a 
ading "Taluqdars whose biswas have not 
m decided in the settlement department ana 
Qsequently sanads not distributed. n ® 
s heading, the name of Sheo Prakash Ding 
entered and in the column of remarks i 
ited "Vernacular sanad of Kishun rrasaa 
Qgh and Sheo Prakash Singh is the s^e, i. e-. 
joint sanad. The English sanad is m ^ 
Kishun Prasad Singh." There is alw a h^; 
I “Taluqdars who have not received san^ 
d the name of Madho Prasad Singh is . 
det this heading. The name of Mahip 
Qgh is not entered at all. ‘.. 

[92] The original list is that prepara y 

jputy Commissioner according to th , 

contained in the Chief Commifflioners 
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latter No. 158. dated 10th January 18G9 to the 
Financial Commiasionor. The Financial Coinmis. 
aioner with the assistance of Maharaja Man 
Singh was to revise the lists and Ex. A-16 is a 
copy of that list since we find that the lists 
eventually published tally with it: vide Exs. A-lOO, 
a. 99 and A-Sa. It is, however, not diflicult to 
understand how all the four Birhar Taluqdars 
came to he entered as aanad taluqdars because, 
although no sanad was in fact issued, orders bad 
been passed by the Chief Commissioner as early 
as 1863 that sannds should issue to them and it 
was not thought proper to penalise them because 
of the failure of the authorities to carry out the 
orders of the Chief Commissioner. Moreover, 
the list was to contain the names not only of 
persons who bad actually received sanads but 
also of those to whom sanads might be issued 
till the date fixed for the closing of the lists 
(vide S. 8 of Act I of 1869). Since orders bad 
already been passed six years earlier that sanads 
should be granted the entry was made in anti¬ 
cipation of sanads being issued within the time 
limited. This view is also supported by the fact 
that though they are entered as Sanad Talu¬ 
qdars, the date; language and nature of the 
sanad granted to them is not mentioned as it 
is in the case of every other taluqdar, includ- 
ing Kishen Prasad Singh, entered in this list; 
no sanads existed in the case of Madho Prasad, 
Sbeo Prakasb Singh and Mabip Xarain Singh 
and so no particulars could be given. 

[ 93 ] Mr. Wasim also wished to raise a pre- 
sumption that a primogeniture sanad had been 
granted because the name of Madho Prasad 
Singh is entered in list III and S. 10 directs that 
a conclusive presumption shall be raised. We 
have discussed this matter in an earlier portion 
of this judgment and cannot agree with this con- 
tention. If the Act applies, the presumption is 
conclusive; if it does not apply there is no pre- 
laumption at all: vide 31 l. a. 30.* In the pre¬ 
sent case there is no scope for any presumption 
as to the correctness of tbo entry by reason of 
the principle "mina prasvmuntur rite esse 
'acta” because evidence is available and this 
establishes that no sanad of any kind was granted 

to Madho Prasad Singh. 

[ 94 ] The learned Additional Civil Judge has 
relied upon certain applications made by or 
on behalf of Jai Xarain Singh for copies of 
sanads, as admissions that sanads were in fact 
granted. He has clearly erred in so construing 
the applications and Mr. Wasim has not attemp¬ 
ted to support his reasoning. A consideration 
of all the evidence on the record establishes 
that no sanad, either joint or separate, either 
ordinary or primogeniture was granted to Madho 
Prasad Singh. 


[95l Some reference wa.s also made to tlio 
grant of a primogonituro sanad to Har Dutt 
Singh in 1874. Theio is no doubt that such a 
sanad was granted. Copies of it have been pro¬ 
duced and they are Exs. A.12C and A140. But 
the grant of this sanad is immaterial for this 
part of tbo case. If Har Dutt Singh was not 
the sole successor of Madho Prasad Singh the 
grant to him of a sanad relating to the propertyj 
of others would give him no title :vide 3 l A. 
259.^ If, on the other hand, he was the sole 
successor of Har Dutt Singh then Act I of 1869 
would govern succession and whether Har Dutt 
Singh had or bad not a sanad would be wholly 
immaterial. 


[ 96 ] We come then to a consideration of the 
question whether Madho Prasad Singh left any 
will by virtue of which Har Dutt alone succeeded 
to the property left by his father to the exclu¬ 
sion of his brothers. The document upon which 
reliance is placed as a will is Ex. A S, a letter 
addressed by Madho Prasad Singh to the Chief 
Commissioner. The learned advocate for the 
appellant contends: 


*'(1) That Ex. A-8 is not a will at nil. because. 

(a) itbas noreferoDce totbedeatli oftbe testator: an>l 

(b) it only purports to state a custom and any one 
who getstbe propertylwould-iiccccd under the supposed 
custom end not by virtue of any bequest contained in 
Ex. A-8. 

(2) That, even if Ex. A-8 is belli to be a will, it is 
invalid and cannot take eflcct, or be construed in such 
away as, to confer title upon Har Dutt Hiiigb alone, 
because 

(a) it only expresses a wish that the estate should 
remain indivisible generation after generation accord¬ 
ing to the custom "of Raj ya Gaddi” and does not go 
further to bequeath the estate to any person or persons; 

(b) the words “Raj" and "Gaddi" are of uncertain 
signiGcation and do not necessarily mean succession 

by ill© eldest_they may mean the succession of the 

liltest, ortanistry.Hence’thc will fails tor uncertainty 
under S- 89, Succession Act; 

(c) the heirs-at-liiw cannot be excluded from iuheri- 
tance by vague and uncertain words and Kx. A-8 does 
not exclude them cither expressly or by necessary 
implication; 

(d) Madho Prasad Singh must be taken to have been 
guided in hi.s expression not by the views of the Eng¬ 
lish authorities, but by his own notions ns a Hindu. 
Consequently when ho speaks of n custom of "Raj ya 
Gaddi" he is only referring to a joint Hindu family 
impartible estate iu which all the members of the 
family retain an interest. Thus tbo bequest does not 
exclude other members of the family.” 


[ 97 ] The learned counsel foe respondent 1 on 
the other hand, contends that, at the time Ex. 
A-S was executed no technical rules of construc¬ 
tion or rules relating to the manner in which 
the desires of the testator were to be expressed 
existed. The second proviso to 8.19 of Act I of 
1869 makes it clear that even those sections of 
the Succession Act, which were made appli¬ 
cable by it to the wills of taluqdars, were 
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not to te considured in judging’tvilb executed 
before the comiiiencement of Act r of 1S69. He, 
tberoforo. contends that, in determining whe¬ 
ther Kx. A'^ is a will, all that has to be ascer¬ 
tained is whethfi' it amounts to a legal declara- 
lion of the intentions of the testator with regard 
to his property which he desired to bo carried 
into effect after bis death (see detinition of 
“will" in s. 2 of Act I of 1S69). He urges 
that whatever may be said about such docu¬ 
ments when executed by other persons they 
have, when read in the light of the enquiries to 
which they were replies, always been held by 
their Lordships of the Judicial Committee to bo 
wills. 

f'js] Since.one of the principles laid down 
for the interpretation of wills is that the terms 
01 the document must be "read in the context in 
which they occur, and the circumstances in 
which the document came into existence" 
(vide 21 Luck. 4G3-® at p. ibl), we will first 
of all consider how Ex. as came into existence. 

[ 99 ] On 18th January 1660 , the Chief Com. 
missioner of (Judh issued his Circular Ko. t/ 217 
of ISGO to all Commissioners (Ex. A.156/D. w. 7) 
in which be asked them to impress upon all 
talutjdai'S the desirability of single heir succes. 
siou to tbeir estates. In paragraph 3 it is stated: 

'‘The Chief Ccinmisuoner thinks the objects we 
have in view may be attained if the present taluqdar 
who bolds the property by |.:ift of the Eritii-h Govern' 
ment (for all estates aro held by no olbev title in 
Ondh) were to file a written declaration expressing his 
desire that bis estate should not be sub-divided at his 
death or in any fntuie generation. The observance in 
all ages of this desire being inserted in the sanad ns 
one of the conditions of the grants." 

[100] \\'ith this circular in order to secure 
uniformity, the Commissioner enclosed a form 
which was to be used by the taluqdars as a 
sample for conveyirg their desires. This form 
was in the following terms: 

‘‘The British Government having conferred on me 
the full proprietary and hereditary rights in the Ilaqa 
of..... It is my desire and will, that on my death, 
my Ilaqa descend entire by the rule that governs succes¬ 
sion to landed property where there is a gaddi in the 
family. The younger brothers being supported by the 
bead of the house." 

[101] Copies of this Circular were sent to the 
Deputy Commissioners with direction to com- 
municate their contents to all taluqdars and to 
send a translation of the sample declaration 
form to them {vide Ex. a-7). Letters appear to 
have been issued in pursuance of this direction 
to, among others, Madho Prasad Singh, Kishen 
Prasad Singh and Sbeo Prakasb Singh, and 
their replies are Exs. A S, A-158 and A-167, 
respectively. The learned advocate for the appel- 
lants concedes that Exs. A-158 and A-157, being 
in accordance with the sample sent may be 


treated as wills of taluqdars—they refer to the 
death of the writer and to the grant of guzan 
to the younger sons wbicb indicates succession 
of the eldest son. He, however, contends that 
since Ex. a-8 does not refer to the death of the 
taluqdar and does not say anything ahont 
maintenance of the younger sons, there is a 
deliberate departure from the sample and the 
document cannot be construed as a will in 
favonr of the eldest son. 

[102] At the time when Ex. A-8 was written, 
neither Act x of 1865 nor Act i of 1869 bad been 
enacted. There were thus no particular roles 
applicable to the wills of taluqdars. In the 
statement of “Objects and Reasons" attached to 
the Oudh Estates Bill of 1867 (which subsequen¬ 
tly became the Oudh Estates Act of 1869) Mr. (later 
Sir) John Stiachey stated ; 

‘ The unlimited power of dhposing of their property 
by will having been given to the Taluqdars and wills 
being bard'y known to the Hindu or Mabomedan, or 
local law acknowledged in Oudh, it has become a mat* 
ter of great importance to provide by law how this 
power of bequest is to be exercised, and lo afford soma 
security that the real intentions of the testators shall 
be carried out." 

In moving the Bill in the Govemor-Generals 
Council for making laws and regulationson 17th 

July 1867, Mr. Stracbey elaborated hifl argument 

further by giving an example and be made it 
clear that even the oral expression of her wmes 
bya pardanashin lady made to a T^Mantom 
behind the pardah amounted to a will as the law 

then stood. 

[103] It is clear, therefore, that no particular 
form was required and all that it is 

to ascertain is whether, having regard » 
terms of the enquiry made from him, Es. J 
was meant by Madho Prasad Singh to expt^ 
his desires with regard to the devolution o ^ 
estate after his death. The circulars and 
ters to which we have referred make it 
that is what it was intended to ascertain 
him and that he gave the reply, like other 9 
dars with a view to having a condition m 
in sanad to be granted (or even granted) 
regulating succession, There was no qu 
of his restricting his own powers 
contended that, by the letter M^ho 
Singh intended to constitute himself the 
of a joint Hindu family impartible ' jgj! 
absence of reference to his 
words is, therefore, immaterial. Tha 1 
Prasad Singh did not use the exact words o 
sample makes no difference. He says J 
also wish that my illaqa may remain intM 

indivisible generation after 
word "also” refers us back to the 
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the letter which wore sent to him and its signiB- 
cation is that he desired the estate to remain 

undivided .when succession to him opened after 
his death as those two documents contemplated. 
We may also note that the authorities accepted 
this declaration, Es. a- 8, as being tantamount 
to a declaration according to the sample *. vide 
Exs. A.161, A-163, A-162 and A-10. 

[lOil In 3 I. A. 359,^ in reply to the same 
Circular Eaja Gauri Shankar of Uaurawaa 
wrote: 

“I. Rftjnh Gouree Sbunkur,-do hereby declare 

that the British Government has conferred on me. in 
perpetuity, the proprietary right in tho estate of dub* 
ronlee eto., within the jurisdiction of Gosheen Gung 
Tehseel, and has asked for a etatement regarding the 
Cttsfow of primogmiture, with a view that tho 
estate may not be divided. In my family Ihe cMSfoin 
for generations past has been that the eldest nismber 
of the family has been considered by all the sharers as 
the head to whom the other sharers in the family have 
been subject but at the same time have possessed their 
right to share in the estate. Any sharer wishing to 
have his share repavated on any account, can do so 
under tbe custom of the family. The eldest member ot 
the family, who is regarded as the chief, cannot, acior- 
ding to tbe custom of the family, transfer the estate to 
another, without consulting all tho sharers in tbe 
i&mWy. I therefore wish that the custom which has 
hitherto prevailed in my family may he adhered to, 
and not that of a single member succeeding to the 
whole estate.” 

[ 105 ] The High Court, in a case instituted at 
Cawnpore, with regard to the property of the 
family outside Oudli, held that this document 

did not operate as a will. They said : 

"We have no hesitation in assenting to the conten¬ 
tion that neither tbe reply as to custom of primogeni¬ 
ture, nor tbe tabular statement which followed it, can 
be regarded as teBtamentary. They contain no devise, 
or bequest, nor any language from which a devise or 
bequest can be inferred,” 

And again; ... 

“It cannot be supposed that in replying to the inqui¬ 
ries made 6y the Deputy Commissioner the talooqdars 
of Oudh set themselves to make their wills. It appears 
to us that the Raja Qouree Shunkur intended no nme 
than to inform the authorities of the custom of in¬ 
heritance prevailiny in the family of which he was a 
member, and to indicate the persoos interested as 
sharers of the family prop-rty. Moreover, whatever 
may have been tho power of disposal of which the 
Rajah possessed over tho property in Oudh, whieh 
point it is not necessary for us to determine, he neither 
had nor does it appear that he aasumed to have, any 
power to dispose of the property in suit,” 

that is, the property in the North-Western Pro- 
vincee. 

[ 106 ] Their Lordships of tbe Judicial Com¬ 
mittee quote tbe above extracts from the judg¬ 
ment of tbe High Court and continue ■. 

"These remarks were very appropriate in the case 
before the High Coqrt in tho Cawnpore case. It is clear 
that tho documents bad no reference to property in the 
North Western Provinces, and that they did not contain 
a bequest or testamentary disposition of any part of 
• such property. But with regard to that part of tbe pro¬ 
perty in Oudh, to which they wlated, the case is very 


different. That which was not ti will in the ordinaiy 
sense of the word, might in their Lordships' opinion, 
have amounted to a will within the definition of Act I 
of- 1869. By S. 2 of that Act it is declared that 
tbo word ‘will’ means 'the legal declaration of tlio 
iutentioD of tbe testator with respect to his property 
alTccted by this Act, which he desires to lio carried into 
eflect after bis death.’ It appears to their Lordships 
that tbe document of 11th February 1S60, and tho 
other documents which'w-re very similar did dcclore 
the intention and wishes of Gouree Sluinlair, which 
be wished to bo carried into effect after his death with 
vesixict to all tbe estates which the Government had 
assumed to confer upon him by tbe sunnud etc. 
including that part which wasancestral, as well as that 
which was granted to him itir tbe first time. Gouree 
Shuukur, asaii honest and just iimn, and as a cons¬ 
cientious Hindu, did not wish that .after his death the 
property which belonged to tbe family jo.utly should 
pafs to’bis eldest son as his heir, and contiuuc to des¬ 
cend according to the rules of primogeniture. He wish 
cd things to go on as before, and that that which bad 
been joint family property should continue joint family 

It appear?, from the judgment of the Judicial Com¬ 
missioner that documents, such as those which have 
been called tbe will of Rajah Gouree Shunkur, have 
beeu treated and spoken of by the Talookdars of Oudh 
as their wills. 

He says: , . 

‘In ordinary cases this could hardly lie construed as 
a ‘will’ for there is no direct allusion to the death of 
the executor nor cao it be said that there is a distinct 
dirretiou as to the devolution of his property afiec hid 
death.’ 

Butin Oudh it is a matter of notoriety that tbe letter 
to which these documents are answers were expressly 
intended to elicit and register tbe wishes of each lalook- 
dar as to the bequest of his landed estate after bis 
death, and the replies are to this day spoken of by 
talookdars as their will when no other has been made. 

Its form is immaterial, as it was made prior to the 
passing of Act I of 1869. and the inwet of Hindus to 
make even nuncupatory wills has been decided in 
repeated judgments submitted by the Lords of the 
Privy Council. 

I hud that this document correctly describes the 
intention of tbe Rajah in respect lo tbe devolution of 
bis talooka after his deith and that it is correctly des¬ 
cribed as a ‘will’. 

Their Lordships concur in his view. 

[107] This deoision of their Lordships of tbe 
Judicial Committee thus clearly negatives tbe 
arguments advanced by the appellant’s learned 
advocate and supports tbe contention that Ex. 
A.8 operates as a will of Madho Prasad Singh, 
and we accordingly bold it to be a will. Similar 
replies sent in answer to the same circular have 
also been held to be wills in 17 I. A. 82” and 
05 I. A. 137’ but the facts of those cases were 
different—the person who was to succeed was 
named quite apart from an indication of tbo 
succession being derived from a statement as to 
custom. Also see u o. c. 133’^ at p. 135. 

[lOS] Wo come then to consider the construc¬ 
tion to be placed on Ex; A S and to ascertain 
whether it is possible to determine the legatee 
under it. With regard to the first i)Oint all that 
we need say is that, we are bound to hold in 
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viC'W of ibc'ir Lorrtsbips' decision in 3 I. A. 259® 
that such a declaration made by a taluqdar in 
ireply to Government enquiry as to custom 
.operates as a will. Exhibit A^S doesmot therefore 
fail a? a will on the ground that it only expres¬ 
ses Madho Prasad Singh’s views as to custom 
and does not go further. 

[103' As to the argument that Ex. A-S infrin¬ 
ges the provisions of s. 89, Succession Act (cor¬ 
responding to S. 70 of Act X of 1665) and there 
;is no spocilic exclusion of the heir at law we 
must first of all point out that although by 
S. 19 of Act I of 1809, S. 70 of Act X of 1865 has 
been specifically made applicable to the wills of 
jtaluqdai'B, the second proviso contained in S. 19 
i9tate.s: “Provided also that nothing herein con¬ 
tained shall affect wills made before the passing 
of this Act." Thus S. 89 itself is inapplicable to 
the present case but that does not mean that the 
principle contained in it is not applicable as a 
general principle of law. If the will is framed in 
'such uncertain language that it is not possible 
|to determine in whose favour it operates it must 
Ifail. Before, however, it can be allowed to fail 
every effort must be made to ascertain in the 
legatee. 

fiio] The following passage to be found in 
Jarman on Wills, 7th edition, vol. I, at page 423 
is instructive: 

■‘Id tbe constvuctiou of wills" Mr. Jarman remarks, 
■‘tlie most unbounded indulgence has been shown to 
ignorance unskilfulness and negligence of testators: no 
degree of technical informality or of grammatical or 
orthograpbical errors: nor the most perplexing confu¬ 
sion in the collocation of words or sentences will deter 
iLe judicial expositor from diligently entering upon tbe 
task of eliciting from tbe contents of the instrument 
tlie intention of its author, the faintest traces of which 
will be sought out from every part of the will and tbe 
whole carefully we'ghed together, but if, afier every 
endeavour he finds himself unable, in regard to any 
material fact, to penetrate through the obscurity in 
which the testator has involved his intention, the 
failuro of the intended disposition is the inevitable con¬ 
sequence. Conjecture is not permitted to supply what 
tbe testator has failed to indicate for as the law has 
provided a definite successor in the absence of disposi¬ 
tion it would be unjust to allow the right of this ascer¬ 
tained object to be superseded by the claim of any one 
not pointed out by tbe testator with equal distinctness. 
The principle of construction here referred to has found 
expression in tbe familiar phrase, that the heir is not 
to be disinherited unless by express words or necessary 
implication." 

[Ill] Thus it is only if all attempts to discover 
^the intention of the testator fail that the heir 
at law will succeed: utJealso l. A. Sup. vol. 47.^® 
[Further, although it is the words of the will 
which are primarily to he considered to ascertain 
the intention of the testator, bis surroundings 
and the circumstances in which he came to exe¬ 
cute the will may also legitimately be called in. 
[to assist in determining his meaning. The will 


V. JiTENDRA Mohan 

was executed before 1S69 and consequently s. Bl 
Succession Act (corresponding to S. 68 of Act xl 
of 1865) cannot be applied. It is thus permissible' 
to consider even extrinsic evidence to resolve s' 
patent ambiguity and indeed extrinsic evidence- 
the correspondence with the Chief Commissioner 
—has been considered in 31. A. 259® and the other 
cases to which we have referred. 

[119] In 6 M. I. A. 526®® at pp. 650-651 their 
Lordships of the Judicial Committee say: 

‘‘The Hindoo law, no less than the EnglUb law, 
points to tbe intention ns the element by which weaie 
to be guided in determining tbe eSect of a testamentaty 
disposition nor, so far as we are aware, is there an; 
difference between tbe one law and the other as to the 
materials from which the intention is to be collected, 
Primarily tbe words of the will are to be considered. 
They convey tbe expression of the testator’s wishes, 
^ but the moaning to be attached to'them may be 
ed by surrounding circumstances, and where is 
tbe case tho.se circumstances no doubt mast be regard¬ 
ed. Amongst tbe circumstances thus to be regarded, is 
tbe law of tbe country under which the will is made 
and its dispositious are to be carried out. If that law 
has attached to particular words a particular meaning 
Or toaparticulardisposilion aparticular effect,itmost 
be assumed that the testator in the dispositions whioh 
be has made, had regard to that meaning or to that 
effect unless the language of the will or the' sarroand- 
ing circumstances displace that assumptioo," 

In A. I. B. 1938 r. 0. 228®^ at page 229, their 
Lordships reiterate this position and quote tbe 
words which we have quoted. 

[113] We have already referred to several 
cases decided by their Lordships of the Judicial 
Committee in which having regard to the fact 
that the letters in question were written in reply 
to a particular circular, their Lordships held them 
to be wills. If we consider Ex. A-8 in the same 
way, there can be no doubt that the testator in 
accepting the Government policy, desired the suc¬ 
cession of his eldest son. Exhibits A 7 and A-156/ 
D. w. 7 with the form attached and ail the wt- 
respondence of the period relating to the grant 
primogeniture sanads ivide Sykes’Compendi^ 
of Taluqdari Law, pages 82 et ieg-indicate the 
great anxiety of the Chief Commissiouer 
prevent the division of Taluqas and to 
the rule of primogeniture. It was in reply ^ 
letters that Ex. A-S was written and when Ma^ 
Prasad Singh writes that he also wished 
custom of Raj Gaddi to be applicable to bm es 
he can only have meant that he agreed to 
proposals made by the Chief Commissioner an 
desired the rule to which he referred to be appu* 
ed to his estate. In the language of tbe time w 
word "Raj Gaddi” was held tg connote the roie 
of primogeniture or the rule 
“majorats” of continental Europe (vide 
Madho Prasad Singh was made aware or 

signification by Ex8. A-7 and 
with the sample declaration form. In aw 
therefore, with the rule laid down m 
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626,^® when Madho Prasad Singh used the words 
"Raj Ya Gaddi" ho must be taken to have meant 
the succession of his eldest son. It will not be out 
of place to remark that in paragraph S of the 
plaint the plaintiffs themselve? stated that Babu 
Har Putt Singh had been nominated as his sue- 
cessor by Madho Prasad Singh though it was 
added that he held the estate ns bead of a joint 
Hindu family. This is a position which bad 
never been modihed by any subsequent pleading. 

[llO This was also the sense in which the 
authorities to whom ex. a-8 was addressed under¬ 
stood it-, vi^e EX. A-161. In this document para- 
graph S mentions all the taluqdars who desired 
the custom of Raj Gaddi to prevail in their 
families: Madho Prasad Singh’s name is among 
them. Out of this list only three are mentioned 
as desiring the rule of primogeniture not to be 
applicable: the Baja of Hussunpur and Meer 
Karamafi Husain of Kutharia desired the most 
deserving to succeed and Mabip Narain Singh 
desired bis second son to succeed. ^Ye have thus 
come to the conclusion that ex. a-8 operated as 
a bequest in favour of Har Putt Siogh. 

[ 115 ] What we have already said would indi¬ 
cate that when he referred to the custom of Raj 
Ya Gaddi it was not to the customs applicable 
to Hindu joint family impartible estates that 
Madho Prasad Singh referred. He was the ab¬ 
solute owner of the property and possessed full 
rights of transfer in it freed from all the rostrai- 
nts imposed upon members of a joint Hindu 
family, and be was asked to elect for the succes. 
sion of one member only—nob a joint Hindu 
family —80 that the property might be impartible 
for generation after generation. Moreover, as we 
shall presently show the rule of inheritance in 
his family was not controlled by any eusSom of 
impartibility though the normal position as in 
the case of many other Hindu families was that 
the family remained joint under one karta, 
unless disputes between them led to a partition. 
It cannot thus be said that Madho Prasad Singh 
desired to transform bis estate into a Hindu joint 
family impartible estate by the use of the words 
"Raj Ya Gaddi", without any right of transfer 
being left to the bolder as the Hindu law was then 
understood to he: vi<h 4 Mad. 25o’^ at p 2G7. 

[licl Indeed on the basis of the absence of a 
custom of single heir succession the appellants’ 
learned counsel advanced another argument de- 
rived from the Tagore case, I. A. Supp. Vol. 47,*“ 
in which it was laid down that a subject cannot 
create a line of inheritance not known to law and 
he contended that Ex. A.8 even if it is treated 
as a will failed for this reason also. (See also 
11 0. C. 256®* upheld in 45 I. A. 134.®‘) In I. A. 
fiupp. vol. 47*“ however, their Lordships at 
page (56 also laid down the proposition that, in such 
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a case the first taker would get the esfato "because 
the giver had at least that infontion". If, there- 
fore, it is hold, as wo have held, that a bequest 
to the eldest son was intended ho would get the 
estate. In l. A. supp. vol. 47*“ the first taker 
took only a life interest: in the present c;ise there 
aro no words to curtail the interest of the first 
taker and he accordingly gets an absolute estate. 

[117] Har Dutt Singli thus became solely 
entitled to the estate left by his father and no 
one else had any interest in it. In this view of 
the case, it is not ntcessary for us to enter into 
a discussion of the rights of the holders of Hindu 
joint family impartible estate or of the cadets of 
the family. Had we, however, come to the con. 
elusion that the bequest was to Har l)utt Singh 
as the head of a joint family with all the rights 
of the holder of an impartible estate we would 
have held in view of the decision of their Lord- 
ships of the Judicial Committee in OS l. a. 155®’ 
at page 1G8, that whether the junior members 
were entitled to receive maintenance or not and 
even assuming that the holder had full powers 
of transfer and beiiuest the joint family was the 
owner of the property. If this bad been so, Har 
Dutt Singh would not be sole owner of the pro- 
perty and consequently Act l of 1869 could not 
have been applied so as to divest rights which 
had already vested in the joint family. 

[118] Since we have held that Ex. a.8 is a 
will which operates in favour of Har Dutt Singh 
alone it follows that when Act I of isC9 came 
into force the person who would have been the 
heir under S. 22 of Act was the person actually 
in ix)sses9ion under an exclusive title, The effect 
of giving retrospective operation to tbs Act would 
therefore, not be to divest any title which bad 
already vested in others. It might, however, be 
objected that, in view of the decision of their 
Lordships of the Judicial Committee in the A/a- 
hewa case, 321. a. 203, since the bequest came 
into operation before Act i of i.'iCO became law, 
Har Dutt Singh was not ‘'legatee" within the 
meaning of the Act and consequently the Act 
did not govern succession to him. The facts of 
ibe ilakewa case,*® were, however, very different 
because S. 14 of the Act was not applicable to 
it while it is applicable to the present case. 

[no] Section 14 of Act l of 1809 as it then 
stood provided : 

any Xaluf|<lar ov grantee shall heretofore have 
Iruusferrcd or bequetbed or if any Taluqclar or grantee 
or his heir or legatee aball hereafter transfer or bequeath 
the whole or any portion .... to a person who would 
have succeeded according to the provisions of this Act 

the estate or to a portion thereof if the transferor or 
testator bad died without having made the transfer 
and intestate tbo transferee or legatee and bis heirs 
and legatees shall have the same rights and powers in 
regard to the property to which be or they may have 
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becon-ie eniitied under or by virtue of such transfer or 
beqiie-t and shall bold the same subject to the same 
conditinr.s and to the same rules of succession as ibo 
transferor or tesiat^r,” 

[ 120 ] It will bG secu that if a bequest was 
niadf cot by the taluqdar but by his heir be- 
'fore the commeuceraent of Act l of 1869, S. 14 
woul'l not operate to place the legatee in the 
same i o=ition as the testator. In the Mahewa 
case"’ the man whose name was entered in the 
list prepn-ed under S. 8 was Gajraj Singh, who 
died in January 1860 and was succeeded by his 
brother, Girwar. Girwar executed a will in fa¬ 
vour of bis nephew Balbhaddar and ha also died 
in 1805. Thu?, when the Act came into fores the 
person in possession was not the legatee of a 
taluqdar but the legatee of the heir of a taluqdar. 
He could, therefore, not get the benefit of 8.14. 

[ 121 ] In the present case liar Dutt Singh 
took under a bequest from the taluqdar himself 
and accordingly he held the estate subject to the 
same rules of succession asMadho Prasad Singh. 
By the retrospective operation of the Act the 
rule of succession to Madbo Prasad Singh must 
be deemed to be that laid down in S. 22 of the 
Act: vide 65 1 . A. 137.’ In this view of the law 
also succession to Har Dutt Singh and bis heirs 
must be held to be governed by s. 22 of Act i 
of 1.SG9. 

[ 122 ] In view of our finding that Act I of 1869 
governs succession to the estate it is no longer 
necessary for us to determine whether any cus¬ 
tom governs succession in the family for the 
purpose of ascertaining whether the Act applies 
or not or for finding out the heir to Narendra 
Bahadur Singh to the taluqadari estates. There 
is, however, also property which is admittedly 
not governed by Act i of 1869 and it is necessary 
for us, in order to find the heir to this property 
to determine whether the custom exists. Before 
proceeding to consider the evidence adduced by 
the parties, it is necessary for us to consider the 
pleadings since great emphasis has been placed 
upon them by the learned Additional Civil Judge 
as admission by the plaintiffs. 

[123] The parties in particular the plaintiffs 
have changed their position considerably as the 
trial proceeded. When the ease was before the 
revenue Courts in mutation proceedings Jai 
Narain Singh set up a custom under which the 
proprietor nominated his successor and in the 
absence of such nomination, the eldest member 
would succeed. He also claimed that he had been 
nominated and claimed succession on both 
grounds: vide Ex. A-BO. This position was modi- 
fied in appeal and there he pleaded that the other 
members of the family were "co-owners" [vide 
EX. A-45). When the present suit was instituted he 
pleaded that B. Narendra Bahadur Singh was 


the last holder of the estate and he socceeded 
by survivorship as a member of the joint family 
with Narendra Bahadur Singh. He then, in para- 
graph 9 of the plaint, reiterated the position 
which he bad adopted in Ex. A-60.- 

[124] Babu Jai Narain Singh died before the 
suit bad proceeded very far and there was aeon- 
test between the eldest son and the other two sons 
for substitution, the former claiming to he the sole 
heir of his father under custom and the latter 
claiming under the ordinary Hindu law. Finally 
the names of all the three sons were brought on re¬ 
cord but each group reserved its rightsfor future 
determination. In September 1938, however, all 
the three substituted plaintiffs applied jointly 
for amendment of pleadings. This application 
was allowed-by an order, dated 17th October 
1938, and the pleadings were actually amended 
on 16th November 1938. These amendments are 


very material; two fresh paragraphs were added 
and the eighth paragraph (renumbered tenth) was 
considerably altered by the addition of the fol¬ 
lowing words: 

“ .... and plaiutifi 1, Babu Parbba NaraiQ Singh, 
being tbe cldeet son and otherwise suitable, has siiui’ 
larly succeeded to tbe rights of bis father under the 
custom of im^arhbility and the rule of succession 
prevailing in the family and hereafter mentioned." 

As a result of the seamendments the first re¬ 


lief claimed was a decree for possession in fa- 
vour of Babu Parbhu Narain Singh alone, though 
in the alternative, possession was claimed for ^ 
the brothers. In tbe replication the plaintiffs 
maintained this position but they pleaded that • 
their knowledge as to impartibility was b^d 
solely on a declaration by Babu Hat Dutt Singh 
which tbe defendants characterised as a for* 
gery. At tbe time of the oral pleadings, precM- 
ing the framing of issues, the plaintiffs 
tely abandoned any custom and relied upon tM 
Hindu law "unchanged by any custom 
they allowed the plaint to remain unamended. 
Issues were framed on this basis and no iMue 
was framed to try the question of the ous-om 
originally alleged by the plaintiffs. 

[125] The appellants’ learned advocate con¬ 
tends that the statements of Babu Jai Na 
Singh are not admissions *91006 the plaintm 
not claim through him but as members « a 
joint Hindu famUy in their own right and tb 
the original pleadings in this respect 
been amended by the oral pleadings and the^ 
legation as to custom having given nP- “ 
original pleadings cannot be’ 

He also contended that, even if there 
admission by anyone, wns gravitons 
always be-and has been-^ithdrawn ance 
are no circumstances m this c^e ^ . oj 

involve the application of the doctrme tn 
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eetoppel At the best, therefore, they are only 
pieces of evidence against the plaintiffs [vide 
S. ai, Evidence Act) and they have, in the pre¬ 
sent case, been shown to be wrong. 

[l26l There can be no doubt that, by their 
oral pleadings the plaintiffs change the whole 
basis of their title and the defendant might well 
have objected to their being allowed to do so but 
the defendants did not protest and the issues 
were framed on the basis of the altered plead¬ 
ings. All that the oral pleadings amounted to 
was an abandonment of the plea as to custom 
which naturally let in the ordinary law. Indeed 
this is exactly what the defendants thought that 
the plaintiffs were doing and perhaps that is 
why they did not object. In the course of the 
proceedings on 23.2.1940, when defendant 1 
wished to withdraw a statement made by his 
counsel earlier his learned advocate stated : 

"I liave tho right io give up any plea or statement thaj 
was made orally and not in the written statement of 
defendant 1 in the same way as the plaintiffs have 
orally given op certain pleas taken in their plaint.’* 

Leaving out of consideration for the time being 
the statements made in the course of mutation 
proceedings, wo must take the pleadings in the 
case as they stand and leave out of consideration 
the pleadings as they stood before-the amendment. 
It is too late a stage for the defendants to object 
to the new pleas, In A. i. R. 1930 P. C. 205^ 
at p. 208 their Lordships laid down the pro¬ 
position that if a case is embodied in an issue, 
absence of a plea in the plaint is immaterial. In 
the present case it was the reverse and a plea 
contained in the plaint was not embodied in 
any issue. Apart, therefore, from the specific 
statement contained in the oral pleadings, it 
must be deemed to have been given up. 

(1271 As to the statements made in the cas 
of mutation proceedings the position is different. 
The plaintiffs’ cannot say that they are not 
statements made by their predecessor.in.interest 
because mthissuit.tbe plalntiffshave come in only 
as the legal representatives of Jai Narain and any 
statements made by Jai Narain Singh were as 
much admissible against them, as they would 
have been against Jai Narain himself were fie 
alive, and they have the same value-vide note 
16 to o. XXII, B. 3 contained in Chitaley’s Com- 
mentary on the Code of Civil Procedure which 
summarises the authorities. Very little vleue 
can. however, be attached to all these statements 
of the plaintiffs and of Jai Narain, since it is ap- 
parent that they did not have any scruples in 
changing their pleadings so as to suit the exi- 
gencies of their case : 63 i. A. 397" at p, 403. 
They are nevertheless Btatementa which must be 
weighed with other evidence in determining 
whether any family custom exists. 

1948 0/43 Si 44 
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[ 128 ] Wo will next consider the decision of 
their Lordships of the Judicial Committee in 
23 I. A. 147^® on which the learned counsel for 
respondent 1, greatly relied because it provides 
a valuable guide on the question of custom 
in the present case. In the case one Bhairon, 
produced a book containing the genealogy of tlie 
Umargarh family "which professes to show the 
heads of the family and some younger sons for 
27 generations.” Their Iiordships set out the 
last six steps in this pedigree in their judgment. 
In these six steps there were three cases in which 
the last holder left only one son and three in 
which he left more than one son. In that case 
their Lordships relied upon the following facts 
in holding the custom established (a) The family 
property has never been the subject of partition, 
(b) the heads of it ascorteined by primogeniture 
had been installed on the Gaddi with public 
ceremonies, (c) a claim for partition made by a 
younger son was resisted and defeated and there¬ 
after the property in suit was enjoyed by the head 
of the family as sole owner, (d) all the members of 
the family, with tho exception of the actual claim¬ 
ants to partition, and a substantial body of 
kinsfolk deposed to custom and (e) there was no 
substantial evidence in rebuttal, Mr. Wasim 
contends that all the above kinds of evidence 
are present in this case also. It will, there- 
fors, he convenient to divide the evidence produced 
in this caje under the same heads as those under 
which their Lordships divided it in that case, 

[129] The first and moat important point 
which arises for our consideration is whether 
any inference can be drawn from the paucity of 
divisions of the estate during the course of some 
25 generations. Before we come to consider the 
facts bearing on this part of the case it will be 
as well to review some of the rules which their 
Lordships of the Judicial Committee have laid 
down for the determination of tho question of 
custom. These rules have so often and so clear- 
ly been enunciated that it is not necessary for 
us to consider them in any detail: we will con¬ 
tent ourselves by referring to a few only of the 
pronouncements of their Lordships. 

[130] In 55 I. A. 45,^® in which their Lord- 
ebips hold that descent of an estate without 
division for five generations over a period of C7 
years was not enough to establish such a custom, 

they say at pages 48 and 49 : 

“Tbere are certain propositions of law by reference 
to which this co-'c mnst be decided, and their Lordships 
consider that they carj all be taken as well fettled. 

(a) When there is a dispute with respect to an 
estate being impartible or otherwise the onus lies 
on the party who alleges the existence of a custom 
different from the ordinary law of inheritance ac¬ 
cording to which custom the estate is to be held by 
a single member and, as eoch not liable to partition. 
In order to establish that any estate is impartible, it 
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must be proved that it U from its nature impartible 
and descendible to a single person, or that it is impar¬ 
tible and descendible by virtue of a special custom. 

(h) Any such special custom modifying theordinary 
law of succession must be ancient and inveriable and 
must be established to be so by clear and unambiguous 
evidence. To use the words of James L J. in 13 M. I. A. 

at p. 549 : 'The custom must be proved by 
Bometbing like what we should call in this country 
immemorial usage. It is a thing which cannot he predi¬ 
cated of a simple and single estate, the title to which 
dates from comparatively a short period of time back.’ 

"(c) That if ail impart;ble estate existed as such from 
before the advent of British rule, any settlement or 
re-grant thereof by the British Government must, in 
the absence of evidence to the contrary, and unless 
inconsistent with the express terms of the new settle¬ 
ment, be presumed to continue the estate with its pre* 
vious incidents of impartibility and succession by 
special custom.” 

See also i. a, snpp. vol. at p. 3 and 3 I.^A. 
259^ at p. 285. 

[131] In 45 I. A. 10*^ in which a custom of 

exclusion of daughters was under consideration 

their Lordships say at page 19: 

“In every case of this kind the burden of proof lies 
heavily upon the plaintifi and though bis evidence may 
conBist of a number of striking instances in support of 
bis case, it receives a severe blow when prominent mem¬ 
bers of tbc families concerned deny that the custom 
exists." 

Accordingly they held that, although several 
instances of the exclusion of daughters were 
proved they were referrable to other causes 
and did not substantiate the plea of custom. 

[132] In the same case, however, their Lord¬ 
ships relax the strict rule of English law relat¬ 
ing to proof of antiquity. At page 14 they say : 

“Their Lordships have carefully considered the diffi¬ 
culty of applying all the strict rules that govern the 
establishment of custom in this country to circumstances 
which find no analogy here. Custom binding inheri¬ 
tance in a particular family has long been recognized lu 
India (s^c 12 M. (. A. 81'^] although such a custom is 
unknown to the law of this country, and is foreign to 
its spirit.” 

[133] In the recent case in G 8 I. A. 1 ** their 
Lordships follow the principles laid down by 
them in 45 1 . A. 10^^ and at pages 30 and 81, they 
say: 

Their Lordships are not convinced that Young 
C. J.'s leferenco to the English rule, stated in Black* 
stone's Commentaries, that 'a custom, in order that it 
may be legal and binding, must have been used so long 
that the memory of man runneth not to the contrary’ 
was either apposite or useful, when applied to Indian 
conditions. It is undoubted that a custom observed in 
a particular district derives its force from the fact that 
it has, from long usage, obtained in that district the 
force of law. It must be ancient; but it is not of the 
essenco of this rule that its antiquity must in every 
case be carried back to a period beyond the memory of 
man-still less, that it is ancient in the English techni¬ 
cal sense. It will depend upon the circumstances of 
each case what antiquity must be established before 
the custom can be accepted. What is necessary to be 
proved is that the usage has been acted upon in prac¬ 
tice for such a long period and with such invariability 
as to show that it has, by common consent, been euV 
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mitled to as the established governing role of the 
particular district. Having regard to the ciicomstaue^ 
under which local customs have arisen, and do arise 
in India, both with reference to Muslims and Hindns 
and the case and frequency with which people nxigate 
from one district or Province to another it would, In 
their Lordships’ opinion, create great perplexity in’the 
already uncertain character of customary Uwtore- 
quire that, in every case, the antiquity of a custom 
must be carried back to a period which is beyond the 
memory of man.” 

[134] While insisting on the invariability of 
the custom their Lordships say, at page 30 that 
the custom as contained in the riwaj-i-am would 
not be overruled by recent instances in which it 
had not been observed. Similarly in 411. A. 
275,*^ 43 I. A. 269,’® 551. A, 803** it has been 
laid down that an occasional departure from 
custom will not negative the custom. The ap. 
pellant’s learned advocate urges that, in the 
last two cases, it was so held because the estates 
were entered in list II of the lists prepared under 
S. 8 of Act 1 of 1869 and that section provides 
that list ii was to be a list of persona whose 
estates “ordinarily” as distinct from “invaria- 
bly" devolved upon a single heir. He relied 
upon the decision of the Judicial Commltiee in 
1 cal. 186 *® for the proposition that even one 
departure from custom terminated the oustom, 
so that, in the present case, even if such a cus¬ 
tom had existed it came to an end on a partition 
occurring. 

[135] In 1 Cal. 186*® their Lordships aay at 
pages 188 and 189, 

“there ia, undoubtedly, evidence which leads teawoably 
to the belief that, formerly, the estate whs held. Irom 
time to time, by individual male members oi the 
family; but the evidence leaves in ’obsenrity the cha¬ 
racter and nature of the estate, add the-tenure by 
which it was held under Mahomedan rule.’’ 

Their Lordships then refer to certain finnans of 
the Emperors under which successive holders 
oame into possession and quote an extract from 
the judgment of the High Court in which th» 
following passage occurs: 

This successioQ, however, was not regulated vj 
any family custom, but by the will of the sorereigu 
power.** 

Their Lordships state facts which show that it 
was not only one instance in which the custom 
was departed from bub there were several su(m 
instances, the first being that on which stres 
laid by the appellants’ learned advocate, Their 

Lordships then say at pages 194 and 195: 

" It has already beeo stated that the acts of Bis 
nath and his brothers, on his 'father a ® , 

strong ground for the belief that they did not f*?® 
the manner of succession, if it jj. 

light of a family custom, but as an incident or 
tion of tenure which had been dete^ow ^ 

settlement and consequently assumed that men 
the succession would conform to the^ a 

Their conduct, indeed, goes far to j,-, 

family custom, properly so called, ever cxi i 



Oudh m 


j94g PARBHU NaRAIN V. JiTENDRA MOHAN 


fissuniing it to have once eiisted, their Lordships 
think it was of a nature which could, without any 
violation of law, bo pul an end to, and that it was, in 
fact discontinued." 

The facta of the case clearly show that the deci. 
sionoftheii* Lordships was based on the facts 
that, at one stage in the succession, all tlie mem¬ 
bers of the family agreed to take according to 
ordinary law, unaffected by custom, and there¬ 
after the devolution of property was according 
to that law. 

[l36l While, therefore, it is true that an occa¬ 
sional deviation will not affect the invariability 
of the custom, the Court must hnd that there is 
other evidence to justify it in holding that there 
exists a well-established custom and in consi- 
dering whether any such custom has. in fact, 
been established, the deviations must receive duo 
consideration'.uidfi 1945 0. W. N. S67.*^ 

[1S7] In 6 M.l. A. 1C9*® it was held that 
proof that an estate bad descended undivided 
for eight generations in three or four of which 
there could have been a partition but it did not 
take place leads to an inference that the estate 
is governed by a custom of single heir succes¬ 
sion. At page ISO their Lordships say; 

"One very remarkable case is this, that Bawat Kurn 
Eai having adopted a son, Ibat son proceeded to deal 
with the property as an undivided estate, and excluded 
an afterborn natural son of Rawat Kurn Rai. 

[138] In 1 1. A. 1^° on the other band there 
had been no division for six or seven generations 
though there had been partitions earlier. Their 
Lordships at page 8 say : 

" In the present case, there was no evidence of en¬ 
joyment by a single member of the family during six or 
seven generations; all that was found wag that during 
iLat period the estate had never been divided. That 
fact alone cannot control the operation of the ordinary 
rule of Hindu law, or deprive the parties, if members 
of a joint and undivided family, of the right to demand 
a partition when they are bo minded." 

[139] In 27 I. A. 238®“ at p. 241 also tbeir 
Lordships placed emphasis upon a custom of 
Gaddinasbini and they also relied upon proof 
of a similar custom in allied branches of the 
same family. 

[140] In 41 I. A. 275^® at P. 287 it was laid 
down that custom may be established by “gene¬ 
ral evidence" of exclusion of females, even 
though there may have been very few occasions 
for its actual enforcement. In that case a cus. 
tom by which females were excluded from 
inheriting to males who died in a state of joint- 
ness was extended to exclude females from sue- 
ceeding to property left by separated males. 

[141] Coming now to a consideration of the 
evidence adduced by the parties in the light of 
the above principles the first thing that attracts 
our attention is the history of the acquisition 
and devolution of the property in the light of 


the family pedigree. Patraj Deo, it is agreed, 
was.the founder of the family fortunes and it 
is not disputed that, on his death, tho estate 
which he left was divided among all bis sons. 
He and his sons were, therefore, not subject to 
any custom of single heir succession. There¬ 
after five steps intervened between Nar Singh 
Deo, with whose branch we are concerned and 
Bam Deo. each repre-ented by a single son. 
Even if we were to assume with respondent! 
that there was more than one son at each step 
and still the property remained undivided this 
period of time would not bo sufficient to estab¬ 
lish a well-recognised custom of impartibility. 
Thus when Gobraj Deo laid tho foundations of 
the present Birhac estates he was not subject to 
any custom of single heir succession which he 
might have brought with him. even supposing 
such a thing were possible in the case of a cus¬ 
tom not governing succession to all the property 
of the family but only attaching to a particular 
estate in that family. It is by no means clear 
that Gobrai Deo himself acquired the whole 
estate—there is evidence to show that he and his 
descendants built it up—but again assuming with 
respondent 1 that the estate had come into exis¬ 
tence in the time of Gohraj Deo, we are confron¬ 
ted with the fact that for the next nine genera- 
tions the family was maintained by only one 
son at each step. The non-partition of the estate 
would, therefore, not be due to any custom but 
to the law ’since in the presence of the son no 
one else could succeed. 

[ 142 ] In order to meet this objection the 
learned counsel for respondent l contends that ihe 
pedigree is not complete since it only traces the 
descent of the property and consequently gives 
the names only of those persons who held the 
estate. He further urges that it is impossible to 
believe that for so many generations there 
should be only one son in tho family and he 
relied upon the following remarks of their Lord- 
ships of the Judicial Committee in 48 cal. 997®^ 
at p. 1018 : 

“ The judgment" (oi the Judicial Commissioner) 
"omits from consideration in the appraisement of tho 
case the existense of the family ns an entity through 
60 many centuries which could only survive dearuclion 
end disintegration with the help of such a family cus¬ 
tom." 

[ 143 ] Id that case, however, as well as in 
23 1. A. 147®® the evidence showed that there 
were younger sons who had only received main¬ 
tenance while the bead of the family obtained 
the whole estate and that, at one stage, when a 
dispute arose between three brothers as to suc¬ 
cession and the property wasdivided the villages 
which “belong to the Raj" were left undivided 
and were assigned to the eldest son. In the pre¬ 
sent case, it is not a fact that only thoee who 
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held the estate are shown: the younger sons of 
of Pati'aj Deo, Ram Deo and Bharat Deo, who 
did not hold the estate and lived before the 
estate was acquired are all shown and even 
some steps in pedigree of Har Deo are shown. 
The fact that the descendants of those branches 
of tho family exist is also indicated, though the 
whole pedigree of those descendants is not given. 
Coming down to later times, even the descen. 
dants of JIani Bam and Iloral Singh are also 
shown, Thus whenever there existed another 
branch of the family it is indicated though the 
I>edigree of that branch is not given {vide Ex. 
A. 20.) If there had in fact been any descendants 
of Gohraj Deo in lines other than those shown 
in EX. A-20 it should not have been difficult for 
respondent 1 to produce evidence on this point. 
He did, in fact, produce a body of witnesses on 
the question of custom, who claimed to be 
Palwars, but all of them claim either that Pat- 
raj Deo or Rahman Sab was the common an. 
cestor: none of them claims descent from any 
intermediate common ancestor between Gohraj 
Deo and Rahman Sah. Moreover, we must 
remember that the period during which Gohraj 
Deo and his descendants up to Rahman Sah 
lived was before the reign of the Emperor Akbar, 
when every pett/ family bad to maintain its 
possessions by force of arms and the scions of 
the family had, like the Barons of medieval 
Europe, to lead the forces of the family to battle. 
It is not at all surprising, therefore, to find that 
many families of warrior chieftains exhausted 
themselves, nor is it surprising that such of 
those families as continued to exist would have 
very few male members left to them. This is 
not pure surmise or conjecture on our part but 
is borne out by history and, in the case of this 
very family, in its lower steps, we find the 
same forces at work at a later time when there 
was a weak sovereign power. Thus ex. A-20 
shows that, in Ain Singh’s branch, though there 
were cadets, they all exhausted themselves, hav¬ 
ing been killed in fighting as the Fyzabad ^ttle- 
ment Report in paragraph 666 at pages 301 and 
202 tells us, until in six generations only the 
branch of Munna Singh survived. Similarly in 
Lashkar Singh’s branch through 6 generations 
only Sheo Parkash Singh and his brothers, and 
Mahip Narain Singh survived at the time of 
annexation. 

[144] It must be remembered that the burden 
of proof rests heavily on the plaintiffs to prove 
jcustom and that this burden cannot be dischar- 
'ged by the production of ambiguous evidence. 
In the present case the utmost that can be said 
with regard to^succession down to Rahman Sah 
is that it might be due to custom; on the other 
hand, it might equally have been in accordance 
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with law. Such evidence is not sufficient tq 
prove custom, particularly when it is Oonsiderwi 
in the light of what followed. 

[145] We have a detailed account of the sac. 
cession to the family property in the last nine gene- 
rations and this is wholly inconsistent with the 
alleged custom. From Rahman Sah in the direct 
line to Madho Prasad Singh there are nine steps 
in the succession, in four of these there was an 
only son, in three, viz., between Bali Ram and 
Mani Ham, Ain Singh and Lashkar Singh, and 
Madho Prasad Singh and Kiahen Prasad Singh, 
the estate was divided. In the remainii^ two there 
was no partition. Out of these two in the first 
instance there were only two brothers, of whom 
one died childless and in the second there were 
four brothers of whom two were childless, and 
third left two sons both of whom were childless 
and only one survived and left descendants. 
There are indications in the evidence that as a 
matter of fact these four brothers and their 
children died in a state of jointness: vide 'Bxs. 3, 
3. The branch of Lashkar Singh reveals-a simi¬ 
lar state of affairs. It certainly cannot be said 
that the property of the family has passed un¬ 
divided through a long period of years extend¬ 
ing over centuries. Rather the evidence shows 
that it had always been divided whenever there 
were more sons than one. 

[146] The learned Additional Civd Jadge 

has assumed, as the learned counsel for rea 

pondent i wishes us to assume, that the divi¬ 
sions were not brought about under the law bat 
by extraneous causes, chiefly force. We may note 
at once that there is no evidence on recori te 
support this contention. The learned Addition 
Civil Judge has placed great reliance on the 
misgovernment which prevailed in Oadh during 
the last years of the Oudh monarchy but he has 
omitted altogether from consideration the fac 
that the first two partitions, those between Bau 
Earn and Mani Bam and between Ain omg 
and Lashkar Singh, took place at the height o 
the Moghul power when law and order we 
rigidly* enforced. The fact that, at the 
of the Moghul Empire, the descendants of x® 
Ram once more seized the property m 
hands of the descendants of Mani Bam wo 
not nullify the effect of the partition. At su 
time partitions of family property com n 
have been effected by force. Moreover, it ^ 
be surprising if force caused a diyteiOQ o 
estates in exactly the shares to 
would be entitled under the law. I 0 
partition took place just before the 
when, undoubtedly, disorders prevailed 
evidence on the record establishes 
amicably done and equal shares were 
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each brother praotioally in each village: vide 
£x8. A-20, A-S and 1S8. 

[147] Succession to the estate of Birhar since 
the annexation of Oudh is no evidence either 
for or against custom, since succession has been 
under the rule laid down in S. 32 of Act l of 
1869 to a single heir. Kishen Prasad Singh, 
Mahip Narain Singh and Sbeo Prakash Singh 
were all alive when Act l of 1869 came into 
force .and that Act was undoubtedly applicable. 
Even with regard to the branch of Madho Prasad 
Singh, before the present suit, it was understood 
by all concerned that the Act applied and that 
Har Dutt Singh and Narendra Bahadur Singh 
were Taluqdars: vide Exs. a-16, a-100, a.99, 
A.82, A-147, A.126/D. W. 3, A-17, A.18, A-IOG, 
A.90, A.42, A.160, A.45 and page 91 of the Fyza- 
bad Gazetteer. Thus the evidence relating to 
the succession of Har Dutt Singh and Narendra 
Bahadur Singh, one after the other, as solo 
owners has no bearing on tbe question of custom. 
We may note, however, that, in the branch of 
Kishen Prasad Singh, the descent is confined to 
a single line since there is only one line in exis¬ 
tence; but that both Sbeo Prakash Singh and 
Mahip Narain Singh divided their estates which 
were split up into several fragments. 

[148] Thus, in the present case, the course of 
descent of the properties through generations 
negatives the alleged custom but we still bavo 
to consider whether the actions and statements 
of the members of the family are such as to 
lead to an inference that they believed in the 
existence of such a custom. 

[ 149 ] Respondent I’s learned counsel con- 
tends that the conduct of all tbe principal 
members of the family at the time of tbe first 
regular settlement, when titles were being en¬ 
quired into and the rights of Taluqdars and 
others were being finally determined, leads to 
the inference that they were convinced of the 
existence of such a custom in the family. 

[150] The second summary settlement of tbe 
various portions in their possession were made 
with Madho-Prasod Singh, Kishen Prasad Singh, 
Sheo Prakash Singh and Mahip Narain Singh, 
Exs. A-l, 20, 22 and 23. At the same time, how. 
ever, on tbe 15th January 1859, an order .was 
passed directing the entry of the name of 
Sital Prasad Singh, younger brother of Sheo 
Prakash Singh in respect of a l/3rd pattidari 
share Ivirfe Ex. a. 47). Thereafter, on 2lBt Janu- 
ary 1869, Sital Prasad Singh applied for parti- 
tion of bis share (Ex. 48). Sheo Prakash Singh 
denied the claim {vide Ex. 49), and oppo¬ 
sed partition, but, on 28th February 1859, tbe 
three brothers entered into an agreement to 
divide the property, through the intervention of 


arbitrators, into three equal shares (Ex. 50). 
Nothing happened in pursuance of this agree¬ 
ment and it seems that Sheo Prakash Singh bo- 
gan interfering with Sital Prasad Singh who 
again applied on 11th September i860, asking 
that Sbeo Prakash Singh should be directed not 
to interfere with his collections. In the mean- 
while the Governor-Generars letter, dated tbe 
lOtb October 1859, conferring title on Taluqdars 
with whom summary settlement Lad been made, 
had been issued and Sheo Prakash Siegh opposed 
all claims made by his brother and tbe Tahsil. 
dar supported bis opposition on the basis of that 
letter: vtde Exs. A-72, A-73, a 74 and A-C8. Tho 
matter was entrusted to Raja Rustam Sabi, 
Taluqdar of Dera, who held tbe post of Hono¬ 
rary Assistant Commissioner, for disposal by an 
order dated 22nd October i860, [vide Ex. 5l). 
The Raja held an enquiry and celled for state¬ 
ments from all persons who could be expected 
to know. Both Kishen Prasad Singh and Mahip 
Narain Singh wrote letters (vide Exs. 66 & 55) 
saying that all the three brothers were entitled to 
the property but they lived jointly and there was 
no disunity among them. Raja Rastam Sabi, 
being well aware that the Chief Commissioner 
attached great importance to the enforcement 
of tbe rule of single heir succession (vide Exs. 
a 7. A-166/D. W.7 etc,) thereupon directed that 
"this rubkar be sent to the Deputy Commis- 
sioner. Fyzabad, for the purpose of informing 
him of tbe present custom prevailing in the 
family of tbe parlies and it be submitted that 
tbe family custom of the parties being such Your 
Honour might inform them of your views in 

respect thereof.’’ (ex. 51) 

[ 151 ] The Deputy Commissioner was not 
satisfied with this and on 20th August 1861, he 
returned the case for further report on, among 
other things, the custom prevailing in the family 
(vide Ex.52). Thereupon Raja Rustam Sabi 
reported: "Now from the handwriting of tbe said 
Babus and neighbouring Taluqdars and looking 
(at) tbe papers of the misil (it) is clearly known 
that tho family custom of this Taluqa dej^ends 
upon distribution.” and be proceeds to give in- 
etances of divisions but be says that, although 
all tbe members of tbe family are co-sharers, tbe 
kabuliat has always been executed by one mem¬ 
ber only and so the arrangments made by 
the Chief Commissioner (i. e. the effecting of 
the settlement with one member) should not he 
disturbed (vide Ex. 57 dated ICth January, 
1862 ). This order was interpreted as awarding 
l/3rd to each of tho brothers and It was concur- 
red in by Mr. Bradford the Settlement officer, 
but on appeal tbe'Commissioner and tbe Chief 
Commissioner held tbe claim barred by time. The 
claim was left, by an order dated 6th Sep- 




342 Oudh Pardhu Narain v. Jitendra Mohan I, i, b, 


tember 1882 , to the Settlement Officer for final 
disposal (vide Ex. a-6g). 

[152] When the regular settlement operations 
began, the case was again taken up by the Settle¬ 
ment Officer Mr. Carnegy, who recorded the 
evidence of the parties and other members of the 
family (vide Ex-A-efi) and finally held that the 
Gaddi System had always been the rule applicable 
to this estate and he accordingly dismissed the 
claim of Sital Prasad except to the villages of 
which he had been in possession as maintenance 
holder; vide Ex. A.67. 

[153] It will appear that, so long as the mat. 
ter was before a brother Taluqdar, all the mem¬ 
bers of the family except Sheo Prakash Singh 
deposed to succession according to Hindu Law 
and against any custom of impartibility. This 
was not in accordance with the views of the 
authorities (see the Introduction to Sykes Com¬ 
pendium of Taluiidari Law, page 81 et. seq.) and 
a decision on those lines was not accepted by 
them. When, therefore, the case came back and 
the other Taluqdars of the family learnt that 
their own recognition as Taluqdars depended on 
the result of these enquiries (vide Ex. A.66), 
they acceded to the wishes of the authorities and 
deposed to the custom of single heir succession. 
No value can be attached to the statements made 
by the four Birhar Babus in such circumstances 
before the Settlement Officer. 

[154] The learned advocate for the appellants 
has argued that these statements are inadmis¬ 
sible in evidence because they were made after 
the controversy had arisen, vide S. 32 (4), Evi- 
dence Act. Mr. Wasim, on the other hand, 
relied upon ss. 48 and 49 of that Act for their 
admission end he sought support for his argu¬ 
ment in 52 I. A. 379,®^ 8 0. W. N. G®® at pp. 15 
and 16 and 1939 o. W. N. 157®* at p. 162. 
These authorities are, however, of no assistance 
to him. They were cases in which the persons 
expressing the opinions had come into the wit¬ 
ness box to depose to them. Sections 48 and 49, 
Evidence Act, do not deal with the statements of 
dead persons or persons who cannot be found. 
Such cases are dealt with by S. 32. In 271. A. 
238®’’ at p. 251, their Lordships of the Judicial 
Committee held; 

‘'By section 49 when the Court has to form an opi* 
nion or (inter alia) the usages of any family, the opi* 
uions of persons having special means of knowledge 
thereon are relevant. By S. 60, if oral evidence, refers 
to an opinion or the grounds on which that opinion U 
held, it must be the evidence of the person who holds 
that opinion on these grounds.” 

See also 8 Luck. 445®® at p. 461. The record of 
tho depositions of Hat Dutt Singh, Mahip 
Narain Singh, Sheo .Prakash Singh and Kishen 
Prasad Singh contained in Ex. A-66 is thus not 
admissible in evidence. In any case, even if 


they are admissible, they are of no value. 

[155] One more fact in connection with Uie 
conduct of those persons must be borne in mind 
and that is that, when the lists came to be pre¬ 
pared under S. 8 of Act I of 1869 the names of all 
the four Birhar Taluqdars, as well as those of 
the two Taluqdars in Hat Har Dec’s branch, 
namely, the owners of the Tigra and Murhera 
Taluqdars (vide Pedigree attached to the Fyza- 
bad Settlement Report opposite page 20 l) were 
entered in list HI and not in list il, the latter 
being a list of those Taluqdars in whose fami¬ 
lies succession was governed by a custom of 
single heir succession. This is all the more signi- 
ficant when it is realised that these lists were 
prepared in consultation with the Taluqdars 
and each Taluqdar could choose the list in which 
he desired bis name to be entered. 

[156] In his letter no. 168 dated I9th January 
1869, the Chief Commissioner wrote to the 
Financial Commissioner, in para 7 as follows: 

‘‘Great care must be takea ia ascertaining the wish* 
es of the persons whose names are entered in the listi 
in regard to the lists in which they desire their names 
to be entered. As names can only be changed from one 
to the other to correct a bona fide mistake: the election 
shall be final.” 

See 18 0. c. 289®® at p. 318. We have no reason to 
suppose that the Financial Commissioner and the 
Deputy Commissioner did not carry oat their 
duties in respect of such an important iMtter 
properly: particularly when we find that in the 
Gangwal Case, 5 0. w. n. 299,*® after the lists 
had actually been prepared the following letter 
was sent to the Taluqdar : . 

‘‘ily dear Raja Sitla Bakah Singh, Talaqdat of Irtng* 

wal Estate. . , 

According to Act I of 1869 relating to estara 

in Oudh, the lists of Taluqdars being apP«™; 
c?s 1 , 2, 3. 4, 5. and 6 having been prepared nnjw 
S. 8, have been sent for sanction and publication m 
Gazette and your name has been shown in luw ® 

II. Hence you are hereby informed that if you b 
any objection yon should try early. Be it known 
the lists can be corrected so long as they are ‘O 
office of the FioftDCial CommiesloDei bot as sw 
the order for publication in the Gazette is pa®w ' 

the Chief Commissioner correction wiU be impo® 

The reply is awaited by return of post.” 

[157] The fact that, in spite of all the ettotB 

to ascertain the wishes of the Talnqdars m 
respect the Birhar Babus chose list iH no 
list n is very significant and indicates tha , 
that time at least they were not conscio^ ol 
well ascertained family custom of single 
succession. Thus, the conduct of the prin®^ 
members of the family is also inoonsisten i 
the existence of a family custom of single 


Th 0 next fact upon which Mt. Waaiffl 

was that partition had been 
al Prasad Singh during to ooo^ ot tm 
atrniai* fifittlfiment ooeratiODS and re 
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AVe have already seen the circumstances in 
which the demand was refused: the parties had 
actually agreed to an equal division when the 
letter of the lOth October 1859 came to be known. 
Therealter Sheo Prakash bingh refused to accede 
to the demand for a partition and his sole title 
was upheld by the officers, who were most desir¬ 
ous of preventing division of Taluqas. Not much 
importance can be attached to such a refusal of 
partition as evidencing a well recognised rule of 
single heir succession. 

[ 159 ] Reliance was then placed by defendant 
1 upon the custom of Gaddinashini. The only 
evidence on this point relates to the installation 
of Narendra Bahadur Singh on the Gaddi and 
to the holding of Darbars by him at Dasehra 
and Holi. We are not told whether any such 
custom existed in any earlier generation or whe¬ 
ther it exists in any of the other branches. With 
regard to Narendra Bahadur Singh, it was rightly 
or wrongly, recognised on all hands, that he was 
a Taluqdar entitled to succeed to the exclusion 
of all others and it is not surprising that he was 
installed on the Gaddi as such and held Court 
thereafter twice a year, on occasions of ceremony. 
From proof of Gaddinashini on one occasion, 
namely, when Narendra Bahadur Singh succeeded 
a long-established custom of Gaddi cannot be 
inferred. 

[ICO] Respondent l also referred to the evid¬ 
ence of D. W. 10 Bhawani Bakhsb Singh, D. W. 

' 11 . Man Bahai Singh, D. w. 12, Bindeshwari 

Bakhsh Singh D. W. 13, Bbola Singh, D. w. li 
Janki Prasad Singh. D. W. 10 Badri Prasad 
Singh, D. w. 17 Basdeo Singh, D. \v. 18, Rudra 
Bahadur Singh D. W. 19. Baz Bahadur Singh, 
D W. 2G, Indcr Butt Singh, D. W. 28 Lsl Han 
Har Saran Singh and D. w. 29. Bbagwati Pra- 
sad Singh, in support of his plea of custom. 
This evidence has been carefully examined by 
the learned Additional Civil Judge, who himself 
recorded it and it has been found by him to be 
unworthy of credit. He has, however, relied upon 
it for what it is worth, since it is according to 
him in conformity with the inferences which 
he has drawn from the documentary evidence 
and the admissions contained in the pleadings. 
We have examined this evidence and have come 
to the conclusion that the criticisms of the lear- 
' ned Additional Civil Judge, which we will not 
repeat, are fully justified and that this evidence 
I ia of no value. 

I [iGl] On a consideration of all the evidence 

i wc have come to the conclusion that the alleged 
i custom of single heir succession has Hot been 

established. The question whether succession is 

i by the rule of male lineal primogeniture or wbe- 
f !ther the nearer heir excludes the more remote, 
t ' therefore, does not arise. 

I * 


[lG2l This brings us to the question whether 
Narendra Bahadur Singh was, at the time of 
bis death, a member of a joint Hindu family 
with Jai Narain Singh, the present plaintiff, 
defendant 1 and Rajendra Mohan Singh, or 
whether he had separated from them or had, at 
least, excluded them for over 12 years from 
possession. If separation or ouster is proved nei- 
ther the plaintiffs nor defendant 1 has any title 
to the non-Taluqdari property during the life, 
time of the widow, defendant l. On the other 
hand, if jointness is established and it is not 
showm that there was any exclusion then the 
plaintiffs and defendant iwill share the immov¬ 
able property half and half. The movable pro¬ 
perties would, as we shall presently show, even 
in this eventuality, go to the widow. In the 
present suit, there has at no stage been any 
controversy between the defendants inter se, 
though each of them has put forward his or 
her title to defeat the plaintiffs' claim. The dis. 
putes between the two defendants were settled by 
a compromise but the validity of this compromise 
has been challenged and is the subject of a 
separate litigation between the defendants. 
Whatever we may say in the course of this 
judgment will not affect that litigation or any 
further litigation that may arise between the two 
defendants nor will the rights of Rajendra Mohan 
Singh or of the descendants of Gopal Baran 
Singh, if they have any. be affected by these 
proceedings since they are no parties to them. 

[IG3) On the question of jointness or separa¬ 
tion the pleadings of the plaintiffs and defendant 
1 have undergone a change during the course 
of the suit. In the initial stages Jai Narain Singh 
and, after bis death the plaintiffs claimed the 
whole estate on, among others, the ground that 
Jai Narain Singh and they bad been joint with 
Narendra Bahadur Singh while Inder Bikram 
Singh and bis sons had not. Thus a partial separa¬ 
tion was alleged. Later, in the proceedings of 
27th January 1939, their learned advocate stated • 
that he'‘does not allege 'that Inder Bikram Singh 
or bis SODS separated from the rest of family. 
The counsel for respondent 1, on the other hand, 
stated in the proceedings of the same date that 

“Inder Bikram Singh.was on excellent 

terras with Narendra Bahadur Singh, was living 
with him and was supported by him and treated 
as a member of a joint Hindu family.” Later, 
however, be applied to withdraw this statement 
vide proceedings of the 22nd to 26th February 
1940 . As remarked by their Lordships of the 
Judicial Committee in A. I. R. 1938 p. C. 189®' 
at p. 190 no importance can bo attached to 
such a pleadings. 

(iGll The appellants’ learned advocate, how¬ 
ever, objects that his clients have been seriously 
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prejudiced by the change in attitude of defen¬ 
dant 1 after plaintiffs had closed their evidence 
and contends that he ought not to be allowed to 
withdraw his previous statement which clearly 
showed that there was a joint family in existence 
though the composition of that family was in 
dispute. His objection on this iwint is without 
any real foundation because defendant 2 had 
all along alleged the separation of Narendra 
Bahadur Singh from all the other members of 
the family and the real contest on the question 
of jointness and separation, on the assumption 
that the Act did not apply and that there was 
no custom of single heir succession, was between 
the plaintiffs and defendant 1 on one side and 
defendant 2 on the other though, if the compro¬ 
mise between the two defendants is upheld, 
defendant 1 could also claim under defendant 2. 
The plaintiffs were thus all along aware that 
they had to meet this case and they have not 
been prejudiced. 

[IGo] The rules as to what constitutes separa¬ 
tion in the case of an ordinary joint Hindu 
family are well settled. In 59 i. A. 331^® their 
Lordships of the Judicial Committee summarise 
the position in the following words : 

"(-enerally speaking the normal condition of every 
Hindu family is joint. Presumably every such family 
is joint in food, worship and estate. In the absence of 
proof of division such is the legal presumption’: Tip* 
peraha Case (12 M. I. A. 523^® at p. 540). Separation 
from commensality and joint worship does not neces¬ 
sarily effect a division of a joint undivided Hindu 
family. Such a separation may be due to various causes, 
and the family may yet continue joint in estate: 40 
I. A. 40®'> at p. 46. To constitute separation there 
must be a clear and unambiguous declaration by a 
member of his intention to separate himself from the 
family : 43 I. A.ISICI at p. 158 ; 44 I. A. 159.62’' 

* 

[1G6] It is alao settled law that it is not 
necessary that all the parties should agree to a 
separation: "the status of the plaintiff as separate 
in estate is brought about by his assertion of 
his right to separate" : vide 44 i. a. 159®2 at p. 

, 161, 58 I. A. 220*® at p. 224, 49 I. A. 168®* and 
27 0 . c. 114®® at p. 117. See also Mulla’s Hindu 
Law, paragraph 325. 

[167] In A. I. H. 1938 P. C. 189®’' at p. 190 it 
was said : 

■It is by no means a rare thing that a person makes 
a statement that he is a member of a joint family 
with his relative, but has reasons of his own for 
making that statement. It is not his statement but 
his actings and dealings vAth the estate, which fur¬ 
nish a true guide to the determination of thegueslion 

of the jointness or otherwise.There is no 

proDf of actual partition of the joint estate at any 
time but there is no doubt that there can be a parti¬ 
tion of the joint property without an actual division 
of the property by metes and bounds.” vide also 1 
I. A. 9.6« 

[ 168 ] It is further settled that if one member 
{separates there is no presumption either that all 


A.i.a 

have separated or that the others have remained 
joint. This must be proved like any other fact 
vide 58 I. A. 220®® at p. 226. See alao-MuUa’e 
Hindu Law, paragraph 328 (3). Property may 
be coparcenary with regard to somemembea 
but the other members of the family may have 
no interest in it: vide Trevelyan’s Hindu Law, 
3rd edition, pages 267 and 268 and A. I. R. 1938 
Nag. 7®^ at p. 11. 

[169] Further, even if we were to hold that 
Narendra Bahadur Singh remained joint with 
his brothers, there would still arise the question 
whether he had excluded them and their des¬ 
cendants from the joint family property. Ur. 
^Vasim contended that it was not a question of 
exclusion to which Art. 127 of Sch. I, Limitation 
Act, might apply but of adverse p(»ses3ion under 
Art. 144. His argument was that Art. 127 only 
applies when the family is joint at the date of 
the suit. In the present case we are considering 
the state of affairs as it existed in the lifetime 
of Narendra Bahadur Singh and it is only if it 
is found that the family was then joint that the 
question of exclusion becomes material. It ia 
thus a case of exclusion and not of adverse 
possession. Moreover, at no stage of the case, 
was adverse possession pleaded. Defendant I's 
counsel clearly stated, at the time of the fram* 
ing of issues : "Jai Narain and his sons, the 
present plaintiffs have been excluded becaose, 
for more than 12 years, Jai Narain was not 
given profits or otherwise treated as a member 
of a joint family by Narendra Bahadur Singh." 
Defendant 2 took the same plea though indiffe¬ 
rent words A new plea of adverse possession 
cannot be allowed to be raised in appeal. 

[170] As to what amounts to exclusion has 
been laid down in a large number of decisions 
which are not all consfetent. The law is sum¬ 
marised by Rustomji in His Commentary on the 
"Law of Limitation”, 6th edition, vol. il et PP* 
1104 and 1105. It is not necessary to set it ow 
in detail, nor it is necessary for us to go 

all the cases cited by the parties. At this stage 
we would only say that the question as to what 
amounts to exclusion depends upon the f^ta o 
each particular case but that an intention to 
exclude is essential: vide 561. A. 916.“ 

[171] We will first consider the position with 
regard to the movable property. There is o® 
evidence as to whether this is ancestral or ww 
acquired by Narendra Bahadur Singh. ^ 
case of an ordinary Hindu family 

joint property it would be presumed 
acquisitions would also be joint property, hut 
the present case Narendra Bahadur Singh deri¬ 
ved a very large income from his 
property and only a small income from his no • 
taluqdari property— the only property w 
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might be said to be joint family property. It 
cannot be presumed that the movable property 
was acquired from one source or the other or 
that it was ancestral and not aelf-acquired : see 
12 I. A. lia®® at pp. 114.115. Further the nature 
of most of the property indicates that it was the 
personal property of Narendra Bahadur Singh 
alone. List E consists of jewellery and articles 
of gold and silver and in list J are entered such 
articles of display as are usually found in the 
bands of owners of large estates. List F consists 
of articles of apparel and bedding (mostly des. 
eribed as new) and similar other articles and 
list H consists of utensils. These are not such 
articles as could date back to before 1892. All 
the articles in these lists will, therefore, in any 
case, go to the widow. List G consists of papers 
and documents and list l of houses : these will 
go with the villages to which they relate or in 
which they are situated. 

[1721 As to the immovable property, the 6rst 
thing to notice is that the parties agree that the 
whole of it has come down from the time of 
Madho Prasad Singh and that Gopal Saraa 
Singh and his descendants whose names will be 
found in the pedigree have been excluded from 
all share in it, although it is in evidence that 
some of them at least live in the family bouse 
at Haswar and receive occasional assistance out 
of the income of the property. Further there is 
no allegation that this branch of the family is 
joint with the branch fo Har Putt Singh. It is 
also to be remembered that Ex. A 8 does not 
operate as a will with regard to this property. 

(173) Next it is agreed that the income of the 
Don taluqdari property is not kept separate from 
the income of the Taluqdari property; that all 
of the properties are under one management and 
control: and that one set of accounts has been 
kept for the whole income and expenditure with- 
out any distinction. Indeed none of the parties 
have made any differentiation between the two 
classes of properties at any stage of the case : 
no evidence has been led which might have a 
bearing on the taluqdari as distinct from the 
non-taluqdari property and even in the argu¬ 
ments before us. no distinction was drawn bet- 
ween the two kinds of property. It seems to 
have been assumed by all the parties that if the 
taluqdari properties were joint the non-taluqdari 
were also joint and that if Narendra Bahadur 
was owner of the taluqdari properties he was 
also exclusive owner of the remaining properties. 

[174] It is also agreed that since the death of 
Har Dutt Singh, Jai Natain Singh and his sons 
were in possession of two villages and similarly 
Inder Bikram Singh and bis sons were in posses, 
aion of two villages for their maintenance. The 
four villages are admittedly part of the taluqdari 


estate. Out of the savings of the income of 
these villages the two younger brothers built up 
a banking business which carried on the work 
of lending money on a fairly large scale. Money 
was lent by it to Narendra Bahadur Singh at 
high rates of interest and it is not disputed that 
Narendra Bahadur Singh had no interest in this 
business which was the exclusive property of the 
two younger brothers and their sons. 

[175] It is clear that on the death of Madho 
Prasad Singh, Har Dutt Singh alone entered into 
possession of all the property, Taluqdari and 
non-Taluqdari, loft by his father. This is incon¬ 
clusive, because Gopal Sarau Singh and Suraj 
Bali Singh were, at this time both minors but it 
is agreed that Suraj Bali Singh died issueless 
at a young age and Gopal Saraa Singh and bis 
descendants were excluded. Further it is impor¬ 
tant to note that Har Dutt Singh was considered 
by all, the authorities as well as members of the 
family to be the sole owner vide Exs. a-126/ 
D. W. 3 (Sanad granted to Har Dutt Singh), 
A 17, A.18 and A-loe (lists of taluqdars in which 
Har Dutt Singh's name is enter^), a- 108, in 
which Gopal Saram Singh refers to him as Taluq- 
dat and admits his ownership while calling himself 
the brother of the Taluqdar: more over Har Dutt 
Singh always dealt with all the property as bis 
own exclusive property: vide Exs. A.66, A.63 and 
A. 20. All the documents which wo have mention- 
ed refer to the status of Har Dutt Singh as 
Taluqdar and bis property as Taluqdari but as 
we have already noted no one at any time drew 
any distinction between the Taluqdari and other 
properties. 

[176) I'heroafter Narendra Bahadur Singh was 
treated in the same way and be continued to be in 
charge of all the properties. Even in the plaint of 
this suit be was referred to as the last person in 
possession of all the properties in schedule (b) in 
which schedule the non-taluqdari proiierties are 
also mentioned and the basis of the claim is sue-* 
cession to Narendra Bahadur Singh. Further the 
conduct of Jai Narain Singh and all the other 
members of the family shows that they consider, 
ed to him to be separate from themselves. Plain- 
tiff 1, as P. W. 4*admit8 that the mess of Inder Bi¬ 
kram Singh and Jai Narain Singh so long as both 
of them were alive was joint but that of Narend¬ 
ra Bahadur was separate the latter deriving bis 
grain from the estate sir and the other two from 
their own sir and from the profits of their bank- 
ing business in which was also included the in- 
come of the four guzara villages. Separation in 
mess is by itself of not much value but the im- 
portance of it in the present case lies in the fact 
that the two younger brothers and their children 
continued joint in mess and it was only the 
eldest brother, who according to plaintiffs’ case, 
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held the joiat family property that wa3 separate. 
In Ex. A-38, a statement made by him in 1930 in 
a criminal case instituted by his nephew (cou¬ 
sin) Girdhariji against Jitendra Mohan Singh, 
defendant l, Babu Jai Narain Singh stated 
that he had no hand in the management of the 
llaswar estate except the four villages which had 
been granted to him and his brother for guzara. 
He considered that Xarendra Bahadur Singh 
was the owner and he did even know who would 
succeed him. Again, while giving evidence, in a 
case between Babu Narendra Bahadur Singh and 
the Oudh Commercial Bank, he clearly stated on 
2Gtn November 1932 ; “I am separate in business 
from the objector” (Babu Narendra Bahadur 
Singh) vide Ex. A-90. 

[177] In 1931 very shortly before the death 
of Babu Narendra Bahadur Singh, Jitendra 
Mohan Singh and his brothers and son instituted 
a suit against Jai Narain Singh the present 
plaintiffs and their sons for partition. Thedoeu- 
inents relating to this suit indicate that all the 
members of the family considered themselves to 
be separate from Narendra Bahadur Singh. Exhi- 
bit A-42 is the plaint. Paragraphs 1 and 2 show 
that it was claimed that the parties were members 
of a joint Hindu family owning the property in 
suit with whicli Narendra Bahadur Singh, who 
was the I'aluqdar, had nothing to do. Exhibit 
A.89, the written statement 61ed on behalf, among 
others, of the present plaintiffs, is very signifi. 
cant. The allegations about Babu Narendra Baha¬ 
dur Singh and the joint family given in para- 
graphs 1 and 2 were admitted and it was pleaded 
that after the grant of the guzara villages “the 
estate ceased to meet their domestic expends 
and Babu Inder Bikram Singh and defendant 
1 used to miintain themselves and the members 
of their family from the income of the said vil- 
lages” (paragraph 14). It was also said that the 
entire property of the family had not been in¬ 
cluded in the suit and so the suit was lia¬ 
ble to be dismissed (paragraph 28). This was ex¬ 
plained as meaning twenty head of bullocks and 
household articles but no mention of any villag. 
esis made (see Ex. A-159). It was further stated 
that some houses (in which the parties resided) 
belonged to Narendra Bahadur Singh and were 
nob liable to partition (paragraph 33). In the 
course of proceedings of 23rd May 1985 (ex. a. 
159) Jitendra Mohan Singh’s counsel stated that 
the sons of Har Dutt Singh acquired au interest 
in the non-taluqdari property by birth and on 
Har Dutt Singh’sdeath the sonsseparated, Inder 
Bikram Singh and Jai Narain Singh getting the 
non.taluqdari property jointly and Narendra 
Bahadur Singh the Taluqa. He further specifi¬ 
cally stated that Narendra Bahadur Singh "cea¬ 
sed to remain a member of the joint family on. 
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his father’s death.” The advocate for plaintiffs 
and their father on the other hand, stated that 
Har Dutt Singh did not possess any non-Taluq. 
dari property. He further stated “Inder Bikram 
Singh and defendant l” (Jai Narain) were mem. 
bers of a joint Hindu family but I cannot say 
who (whatlothers were members of the family 
joint with them.” 

[178] The documents to which we have jost 
referred clearly indicate the conduct of the 
members of the family, the persons who would 
be in the best position to know the status of the 
family, and they show that Narendra Bahadur 
Singh was not considered in 1984 m forming 
a member of the joint family. This becomes all 
the more significant when we find that, though 
he was himself no party to the ligitation, Naren. 
dra Bahadur was assisting. Jai Narain Singh 
and was defending the case for him—vide F. W. 
4 Parbhu Narain Singh. Further P.W. 4,Parbhu 
Narain Singh plaintiff 1 tells us that, shortly be- 
fore his death Babu Narendra Bahadur Singh 
intended to execute a will, had had a draft pre. 
pared and bad called the Commissioner of Luck, 
now to attest it. All this was done with the know* 
ledge of Jai Narain Singh and the witness with, 
out protest. This is certainly not consistent 
with Narendra Bahadur’s position as head of a 
joint Hindu family. We consider that the only 
inference which can be drawn from all this evi. 
dence is that Narendra Babadnr Singh had se¬ 
parated from his brothers shortly after thedeath 
of his father having allotted to them two villages 
each for their support, while the other two bro¬ 
thers and their families remained joint till 1934 
—when they also effected a partition by meauB 
of a suit. Thus there was no joint family in exis- 
tence when Narendra Bahadur Singh died. 

[179] In this view of the matter the question 
of exclusion does not really arise but on this 
point also we must hold, on the evidence that 
there has in fact been an exclusion. It isnodonbti 
true that Naiehdra Bahadur Singh very often 
made presents to the various members of the 
family with whom he was on the most affection¬ 
ate terms: vide Exs. 104,106,126,127,129» 

116,117 and 120. He also paid for the eduoatiw 
of the boys and girls (though it is not prtwd 
that he paid for them all) and contributed to¬ 
wards the expenses of the marriages of the dan- 
ghtera : vide Exe. I6i/p. w. l to 170 and 187 to 
202, as well as the report of the commissionnrs 
appointed to examine the accounts. It is, how¬ 
ever, equally true that all the domestic e^n- 
ses, as well as the expenses of the sons’ marringns 
and a part of the expenses of the daugbtew 
marriages were borne by Inder Bikram 5m^ 
and Jai Narain Singh out of the income of 
guzara villages and tltf ir business i vidt B*®* 
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to B-44,the reports oE the commissioners and Ex. 
a- 37 and A- 33 . The question that arises is whether 
in this state oE affairs it can he said that the 
brothers were excluded from the joint family 

property. .. 

[ 180 ] Mr. Wasim relied on2A. L. J. 22a 
and 18 cal. 34l’^ for the proposition that pay¬ 
ments made out of the income of the property in 
the possession of a member of a joint family does 
not create any rights in the persons to whom 
they are made since they are payments made 
gratuitously and out of his mere bounty and 
"it would not be reamnable or conducive to the 
peace and welfare of the families to construe 
acts done out of kindness and affection to the 
disadvantage of the doer of them. Those cases 
have, however, no application. In the first case 
the property was found to be the separate pro. 
perty of the person in possession and in these 
circumstances payments made by him to other 
members of the joint family were held not to 
constitute it a joint family property. In the second 
case one of the two brothers was deaf and dumb 
from birth and as such excluded from inheritance 
under the Hindu law. His elder brother never- 
tbeless treated him as a co-owner with himself 
for a long time. It was held that this did not 
create any title in the younger brother since none 
existed in law. In the present case the property 
would but for exclusion be the joint family pro¬ 
perty of all the parties. ^ 

[ 181 ] The cases cited by the appellants learn- 
cd advocate are equally inapplicable to the 
facts of the present case because in those cases 
the sole property in the possession of the person 
who was said to have excluded others was pro¬ 
perty which was joint family property and the 
excluded member was in possession of a part 
of it. In the present case it is admitted that the 
gazara villages are apart of theTaluqdariestate 
they are not, therefore, any part of the joint 
estate and yet they and the business built out of 
their income were the principal means of liveli¬ 
hood for the younger brothers and their families. 
Possession of them by the younger brothers is, 
therefore, not possession of any part of the joint 
family properly. Farther even the payments 
that were made by Narendra Bahadur Singh 
were made out of income by far the larger por- 
tion of which was derived from his sole exclusive 
property. It was, therefore, not payment made 
in recognition of any subsisting right but gra¬ 
tuitously and out of his mere bounty and it 
was accepted as such: vide F.xs. A-37 and A-88. 

[182] We will now refer to two cases upon 
which the appellant’s learned advocate laid spe- 
oial emphasis. In 24 l. A. lis’* by argeement 
between two members of the family, brought 
about by a misapprehension that the estate was 
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impartible, one of them obtained possession of the 
principal estate and the other obtained twovillages 
in lieu of maintenance. Their Lordships held; 
"There has been no denial of the title of Janardana 
and his family or exclusion of them from the es¬ 
tate. On the contrary the possession has been 
under and in axordance with the agreement of 
1871, by which a provision was made for the junior 
hrancb." Their Lordships so.held because: (a) the 
mistaken impression was that the estate was a 
joint Hindu family impartible estate, i. e., that 
the position that all the members of the family 
continued to have title to it was accepted by the 
agreement: (h) the allotment of the two villages 
as guzara was in recognition of the right of the 
younger branch in the estate; (c) the villages of 
which possession was given to the younger branch 
were villages belonging to the joint family estate 
and consequently possession over them was 
possession over a part of the family estate. 
In the present case the allotment of the Guzara 
villages was not based on recognition of the title 
of the joint family in the estate: it was based on 
recognition of the rights of Narendra Bahadur 
Singh to the whole estate and Guzara was acce- 
pted merely as an act of favour on his part. 
Secondly the Guzara villages are not part of the 
property which might be joint family property, 
i. e. the non Taluqdari property and consequen¬ 
tly possession over them was not possession over 
a pact of the joint family property. 

[183] In 53 I. a. 220^^ also it was considered 

that the property was an impartible estate and 
the younger brothers were in receipt of conside. 
rable sums as cash maintenance and were in pos¬ 
session of lands forming part of the estate in lieu 
of the same. Their Lordships approved of the 
judgment of the Subordinate Judge who followed 
the decision in 24 i. A. 118 .'^ This case is also dis. 
tinguishablo from the present case on the same 
grounds as 24 I. A. 118.’^ 

[184] The respondent on the other hand relied 
upon the case in 121 , a. 112.®® This case is very 
closely analogous to the present case. It also 
related to the property in the possession of one 
cousin as taluqdar which included, it was alleg. 
cd, some non taluqdari joint Hindu family 
property and the question was of exclusion from 
the latter. Their Lordships say: 

•qibas indeed been contended that there wiis some joint 
possession on behalf of tlieiplainliff. on the grounds, first, 
that be lived in tbe family house though not in the same 
apartments with bis cousin; secondly that be obtain¬ 
ed an allowance of some Its. 90/- either per mensem or 
per annum,—it does not clearly appear wbich. The first 
of these grounds does not appear to their Lordships to 
establish joint possession; the second goes iome tvay to 
negattve if.” 

The lest words which we have underlined (here ita- 
Weised) ate significant and they indicate that the 
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receipt of maintenance as such by a cadet of a 
taluqdar’s family is acceptance of the fact that 
be has no interest in the estate itself and amounts 
to his exclusion from the estate by the grant of the 
maintenance. This case fully supports theargu- 
ment of the respondent on the question of exclu. 
Sion. 

[185] We are conscious of the fact that in 53 
I. A. 220'^ the Subordinate Judge, whose judg¬ 
ment their Lordships quote, relied upon this 
case and said: 

“Tho last mentioned case in 12 I. A. 112®9 makes 
it clear that even where the person actually bolding 
the property of a joint family believes that it is imparti¬ 
ble property, and another member of the family shar¬ 
ing that belief acc'^pts maintenance it docs not amount 
to the exclusion of the latter and upholds the authority 
of the Privy Council in 20 Mad. 256'2‘’ 

(which is the same as 24 I. A. 118.^^) It seems to 
us that the judgment of their Lordships in 12 1 .A. 
112 ®’^ is wholly incapable of the interpretation 
placed upon it by the Subordinate Judge. We 
have already quoted the relevant passage of their 
Lordships’ judgment and that makes it clear 
that their Lordships held the reverse of what 
the Subordinate Judge thought they bad held. 
The facta of that case were, however, not 
analogous to the facts in 68 1 . a. 220” to which 
24 I. A. 118 ^^, was fully applicable. Since the 
respondent in 531. a. 220^^ and the later case, 
24 I. A. 118^^ fully supported the conclusion 
at which the Subordinate Judge had arrived, it 
is probable that 12 1 . A. 112®® was not placed be¬ 
fore their Lordships. In thepresentcasetheposi- 
tion is different. 24 1 . a. ii 8^^ is not analogous 
while 12 1 . A. 112®® is and we must follow the 
latter decision. 

[ 186 ] A consideration of the evidence on this 
part of the case leads us to the conclusion that 
Narendra Bahadur Singh was not joint in estate 
with Jai Narain Singh and his descendants and 
the descendants of Inder Bikram Singh at the 
time of his death and that be bad, in any case, 
excluded them from possession of the ancestral 
property. 

[l87j The learned advocate for respondent 
2 urged that over and above the property 
which the learned Additional Civil Judge has held 
to be non taluqdari be ought to have held other 
properties also to be, in any event, non-taluq- 
dari. He first of all contends that the properties 
known as the “Manjhas” are non-taluqdari. The 
“Manjhas” are those portions of village which 
have been added to the lands of the village by 
the process of alluvion. They are an integral part 
of the villages tp which they had been added and 
partake of the same nature. The decision of the 
Additional Civil Judge on this point is thus quite 
correct. 

[ 188 ] The nest set of villages about which there 


A.LB. 

is controversy are Eqbalpur, Udharanpur, Barai. 
pur, Seraiya and Hiraiya. The learned Additio. 
nal Civil Judge has gone into the matter carefully 
and we have also considered the entries in the 
vernacular document on the record and we con- 
sider that all these villages are entered in el 
A- 2, the kabuliat of the second summary settle¬ 
ment, though there are some slight differences as 
to the spelling. These differences are immaterial 
and the identity of the villages is not in doubt. 

There remains a group of 6 villages Gharwar- 
pur, Lakhimpur, Lalmanpup, Lonedhee and 
Muzzaffarpur. These villages are not mentioned 
in Ex. A-2 and on a reference to the original list 
of which Ex. A-2 is a copy, the learned Addi¬ 
tional Civil Judge found that the place where 
villages at Noa. 282 to 286 of the list occurred is 
so torn that it cannot be read. He has assumed 
that these villages were entered at the place be- 
cause the list is arranged in alphabetical order 
and according to that arrangement villages begin¬ 
ning with the letters "gaf", “Lam” and "Meem" 
should occur at this place. In the absence of an 
entry in the list the fact that the villages were 
taluqdari was capable of proof by the pr^uction 
of other evidence, e. g., the Bubkar Akhi r and the 
wajib-ul-arz :3e6 5 o.W. N. 299.*® No other docu¬ 
ment relating to these villages, except a kabuliat 
executed by Har Dutt Singh on 28 th June 1878, »t 
the first regular settlement, Ex. A.19, has been pro¬ 
duced. Exhibit A-i9doe3 not establish the Taluq¬ 
dari character of the property because the defini¬ 
tion of estate-read with s. s of Act I of 1869 only 
makes the property decreed at the regular settle- 
ment to a Taluqdar (and not to the heir or 
legatee of a Taluqdar} an "estate” subject to Act 
I of 1869. The learned Additional Civil Judge 
was not justified in drawing an inference when 
he had no material before him to justify ^ 
inference and the matter was capable of proof by 
the production of other documentary evidence. 
These villages must, therfore, be considered to 
be non-taluqdari property. 

[189] -As a result of our finding 
the property entered in list (A) o 
attached to the plaint, apart from the 
which have been held by the Additional Ciw 
Judge and by us not to be taluqdari, is g^vc™® 
by Act I of 1869 and defendant 1 is 
to succeed to it under S. 22 of Act I of 1869. -t 
plaintiffs have no claim to it and their sni 
must fail with regard to it. As to the non-toN- 
dari properties also the plaintiffs have no ctouD 
during the lifetime of the widow, 

2, and the appeal fails w*ith r^ard to 
also. We accordingly dismiss the appeal vri 

costs 

B.g.d. ippeoZ dismissed’ 


we hold that 
• Schedule (B) 
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A. I. R. (35) 1948 Oudh 349 [0. W. 109.] 

Kidwai j. 

Shanti Prasad Shuhla and others—Appli. 
cants V. Mt. Bachchi Devi and others— Oppo. 
site Party. 

Applioatioa No. 55 of 1913, Dcoided oa 6-l*1948i 
from order of Dist. Judge, Gonda, D/* 30-11-1942. 

(a)U.P. Agriculturists' Relief Act (27 [XXVIl] of 
1934), S. 12 —Applicability—Mortgage by occupancy 
tenant is void — Mortgagor cannot claim redemp¬ 
tion under S. 12-T. P. Act (1882). S. S (i). 

SecliOQ 12 applies only to valid mortgages and not to 
mortgages whicli are void af) tnitio. An occupanoy right 
is by its vecy nature not transferable and by reason of 
the provisions of S. 6 (i), T. P. Act, interest of an 
occupancy tenant cannot be assigned. Henco a mort¬ 
gage by an occupancy tenant is void in law and the 
mortgagor cannot apply for its redemption under S. 12 
of the Act: 27 A. 1. R. 1940 Oudh 263 and 34 A. L R. 
1947 Oudh 228, Rel^v. 31 A. I. B. 1944 All. 25 (F.B.) 
and 32 A. I. R. 1945 AH. 204. Not foil. 

[Paras 3, 7 and 8] 
(b) Interpretation of Statutes—Statute conferring 
jurisdiction if particular conditions are satisfied 
cannot be taken to confer jurisdiction also in cases 
which do not fall within ambit of the conditions 
laid down but merely within the basis of an 
analogy. 5) 

Annotation! — ('44-Com.) C. P. C., Pre. N. 7, pta. 
C5 Si 66. 

Cases referred'.— 

1. (’40) 1940 0. W. N. 352 : 27 A. I. R. 1940 Oudh 
263 ; 15 Luck. 535 : 187 I. C. 434, Sant Ram v. Putti 
Lai. 

2. (’43) 1943 R. D. 565 : 31 A. I. R. 1944 All. 41 : 
212 I, C. 370, Babu v. Uahadeo Baba. 

3 . (’44) 31 A. L R. 1944 All. 25 : I. L. R. 1944 All. 
166 : 211 I. C. 495 (F. B.), Ghassu v. Babu Ram. 

4. (’45) 1945 B. D. 280; 32 A. I. R. 1945 All. 204 : 
I. L. R, 1945 All. 301! 220 I. C. 151, Lai Behari 
Kurmi v. Mabadco Singh. 

5 . (’47) 1947 0. W. N. 362 : 34 A. I. R. 1947 Oudh 
228 : 22 Luck 403, Lacbman v. Ali Bus. 

K. P. if«ra—for Applicante. 

U. P. 8rivastava—iot Opposite Parky. 

Order _ On 20-7.1915 Mt. Prag Dei mortgaged 

6 .13 acres of occupancy land situated in Pure 
Shankar, hamlet of Subhagpur district Gonda, 
to Govind Dat in lieu of a sum of Rs. G14. On the 
death of Mt. Prag Doi, there was some dispute 
as to succession to the property left by her but 
eventually Mt. Bachchi Dei her daughter obtain, 
ed title to the mortgaged land and the tespon. 
sibility to pay off the debt devolved upon her 
by virtue of a compromise Ex. 3 between her 
and another claimant. She accordingly made an 
application under 8. 12, Agriculturists’ Relief 
Act for redemption of the mortgage against the 
applicants who are the successora-in-interest of 
Govind Dat, the mortgagee. Various objections 
were taken to redemption being allowed but 
we are no longer concerned with most of 
them. Among the objections taken was the 
objection that there was no valid mortgage in 


existence and that consequently no application 
under B. 12 was maintainable. It was also plead, 
ed that at any rate the U. P. Debt Redemption 
Act did not apply because the liability for the 
payment of the debt had been transferred to the 
applicant by a contract and therefore there was 
no loan within the meaning of the dofinition 
given in S. 2 clause (10) of that Act in existence. 
The trial Court held that in spite of the fact that 
the holding was an occupancy tenancy an appli¬ 
cation for redemption under S. 12, Agriculturists 
Relief Act was maintainable and it also held that 
the applicant was not a transferee of the liability 
for the repayment of the debt and that con¬ 
sequently the provisions of the Debt Redemption 
Act were also applicable. On an account being 
taken in accordance with the provisions of the 
Debt Redemption Act it was found that the sum 
of R3. 50.4-9 only was due from the applicant to 
the opposite parties towards the mortgage. Con- 
eequently the trial Court passed a decree for 
redemption on payment of this sum. The opposite 
parties went up in appeal and the District Judge 
of Gonda upheld the decision of the trial Court 
on both the above mentioned points. He accord- 
ingly dismissed the appeal. The opposite parties 
have now come op in revision to this Court. 

[ 2 ] Mr. Miera the learned counsel for the appli¬ 
cants in this Court, has contended that there 
being no valid mortgage in existence, the Courts 
have no jurisdiction to proceed under S. 12, 
Agriculturists’ Relief Act. In 1940 0 . W. N. 352^ 
it has been laid down by a Bench of this Court 
that S. 12, Agriculturists’ Relief Act applies only 
to valid mortgages and not to mortgages which 
are void ‘ah initio’-, it was consequently held in 
that case that a statutory tenant who has mort- 
gaged bis holding cannot avail himself of the 
provisions of S. 12, Agriculturists’ Relief Act. 
There was also a decision of the Allahabad High 
Court reported in 1943 R. D. 565^ in which a 
Single Judge of that Court took the same view. 
In that case the question of an occupancy ten- 
ancy was involved. Subsequently however the 
Allahabad High Court has taken a different view 
and it has been laid down by a Full Bench of 
that Court in A. I. B. 1944 ALL. 25^ that it is 
open to a tenant of an occupancy holding which 
bos been mortgaged with {wssession to apply 
under s. 12 , Agriculturi3ts’*Relief Act for rodemp- 
tion. This decision was followed by a learned 
Single Judge of the same Court in 1945 R. D. 
280* 

[ 3 l In the first of these decisions the view of 
this Court in 1940 0 . w. N. 862 ^ was considered 
but it was pointed out that in the matter of the 
rights of the mortgagees of tenancy bolding there 
has been difference of opinion between the views 
of the Allahabad High Court and of this Court. 
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Tbe learned Judges preferred to follow the view 
which was consistent with the previous decisions 
of their own Court. It is significant, however, 
that they stated in so many words that they 
were applying S. 12 to transactions “which are 
not strictly legal mortgages but which are ana. 
logous to mortgages and in substance partake of 
their nature." 

[4] In the second case also the learned Judge 
held that there was no legal mortgage in exis¬ 
tence but he considered thit by reason of prin- 
ciple of equity in accordance with which the 
Court refused to assist a mortgagor of occupancy 
land in getting possession of the land unless he 
made restitution the case was 

"to all intents and purposes of tbe same eScct as a suit 
for redemption and for this reason such a mortgagor 
might be allowed to invoke the provisions of S. 12, 
Agriculturists’ Relief Act." 

The learned Judge clearly indicates that be was 
proceeding on the principle of equity in coming 
to this decision. 

[5] The view in both these cases is directly 
opposed to the view prevalent in Avadh and 
with all respect to the learned Judges who 
decided those cases it is not possible to hold that 
a statute conferring jurisdiction, if particular 
conditions are satisfied, would be taken to confer 
jurisdiction also in cases which do not fall with¬ 
in the ambit of the conditions laid down (but ?) 
merely within tbe basis of an analogy. Further 
there would be no question of equity not being 
done if a properly constituted suit for possession 
is brought by the tenant. When that is done it 
will be open to the Court before which tbe 
matter came up to protect rights of mortgagor 
and the mortgagee both. This would be a ground 
for extending the jurisdiction of a Court beyond 
that which is specifically conferred upon it by 
the statute. 

(63 These two cases came up before me for 
consideration in 1947 O.W.N. 362.® In that case 
also I preferred to follow the view of this Court 
in 1940 0. w. N. 352.^ The learned advocate for 
the opposite party has not brought to my notice 
anything which might induce me to alter the 
opinion which I then took. 

[7] The learned advocate for tbe opposite- 
party contended that in the present case, al¬ 
though his client’s predecessors possessed an 
occupancy right there is nothing to indicate that 
that right was not transferable. The term 
occupancy right is well understood in Avadhi as 
indicating a heritable but not transferable right. 
It is not confined to the cases referred to in 
ss. 5 and 7A, Oudh Bent Act, and may be creat¬ 
ed by grant by the landlord [vide S. 6, Oudh 
Bent Act) or by means of a decree. If the decree 
or the grant confers a heritable and transferable 


right, it has always been held by the Conrta itj 
Avadh that under-proprietary rights are confer, 
red and there is no question of the right being 
an occupancy right in such a case. It is only if 
tbe grant is of a heritable but non-transferable 
right that it comes within the meaning of occn. 
pancy right. Thus by its very nature an occa. 
pancy right is not transferable and by reason oi 
the provisions of S. 6 (i), T. P. Act, interest ol 
an occupancy tenant cannot be assigned. Thus 
a mortgage by an occupancy tenant is void in 
law and cannot have effect. 

[8] In tbe present case, therefore, tbe mort¬ 
gage of which redemption was sought has in lav 
DO existence and, therefore, there can be no ap¬ 
plication under s. 12 , Agricultnrists’ Belief Act, 
for its redemption. 

[9] Tbe first contention of tbe learned counsel 
for tbe applicants must, therefore, prevail and 
in this view it is not necessary to consider any 
further objection that he has taken. Tbe result is 
that this application is allowed and the applica¬ 
tion of Mt. Bacbchi Dei under S. 12, Agricultu¬ 
rists’ Belief Act, will stand dismissed. Tbe 
applicants will get their costs throughout. 

K.S. Avplication allowed. 


A. I. R. (35) 1958 Oudh 350 [C. N. 110.] 
Misra and Walford JJ. 
Lfichhman Singh and others — Appellants 
V. Lackhman Prasad and others — Bespon- 
dsftis 

Second Civil Appeal No. 267 of 1943, Decided on 
20*2*1948, against order of District Judge, Hardoi, D|* 

2*4 1943« 

U. P, Temporary Postponement of Execution ol 
Decrees Act (10 [X] of 1937), S. S-Scopc-LimiW- 
tion cannot be saved for taking proceedings for 
final decree in mortgage suit under 0. 34, R. 5, 
Civil P. C. ^ . .. 

Section 5 leaves suits which had already bMD infi 
tuted untouched and such suits are allowed to pr^ 
ceed in the ordinary way. The proceediugs for nnw 
decree in a mortage suit are clearly proceedings m 
suit. They neither mark its commencement not 
they constitute proceedings in execution of a 1“®^. 
decree. They cannot, therefore, be given the_WD®D 
S. 5, so as to save limitation nnder Art. 181, 

Act for applying for making the preliminary 
decree, absolute under B. 5 of 0. 34, Civil P. U J 
exclusion of time during which tbe Act 
force: 31 A. I. R. 1944 Oudh 102 ; 31 A. I. B- 
Oudh 298 and 31 AI R. 1944 All. 69, Bel on. [?»» 


Gases referred ^ 

(’44) 31 A. 1. R. 1944 Oudh 102 : 2111. C. 

Iwami Dayal V. Durga Prasad.. q88. 

(■45) 20 Lck. 271: 31 A. I. B. 1944 Ondh 2S». 
5iaz Ali V. Badri Singh. ^ iii 

(’44) 31 A. I. R. 1944 All 69 :1- L. R- (IW*) ^ 
185 : 212 I. C. 7, Babn Bam v. Aflatoon. 

S. C. Das and Suraj Narain-kt AppelUotB. 

H. Eussain—kt Respondent 1. ^ 

Judgment—This second appeal is 
ainSt the appellate order of the leamw 
Judge, Hardoi, reyersing the decision 
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the learned Additional Civil Judge and granting 
to respondent 1, Lacbhnean Prasad, a final 
decree for sale on the foot of a mortgage dated 

4.12-1928. 


[2] Lacbhman Prasad obtained bis ptelimin- 
ary decree under o. 34, R. 4, Civil P. C., on 
2 . 6 . 1936 . He did not apply for the making of 
a'decree absolute till 12-11.1942. The application 
^va 3 obviously beyond the period of limitation 
prescribed by Art. 181. Limitation Act, and the 
applicant in order to save limitation invoked 
the aid of S. 5, Temporary Postponement of 
Execution of Decrees Act do [xl of 1937). The 
section provides that in computing the period 
of limitation prescribed by tho Limitation 
Act, 1908, or any other law for the time 
being in force, for “the institution of a suit m 
a Civil Court against an agriculturist for money 
or for foreclosure or sale in enforcement of a 
mortgage" the period during which the Act 
remains in force shall be excluded. It also 
grants a similar exclusion of time for proceed¬ 
ings in execution of decrees passed in such suits. 
The trial Court was of opinion that tho aforesaid 
section did not relate to the presentation of an 
application for a final deciee. The learned Dis¬ 
trict Judge on the other hand considered that 
the application amounted in effect to the com. 
mencement of a suit, because the proceeding 
initiated by it culminate in a decree which 
finally • adjudicated upon the rights of the 
parties. 

13 ] A perusal of the preamble of the Act will 
show that it was brought on the statute book, 
because it was considered expedient to provide 
for temporary postponement of execution of 
certain decrees passed against agriculturists 
pending further legislation for granting them 
relief from indebtedness. The provisions of S. 5 
BO far as they relate to the exclusion of time for 
institution of a suit were apparently inten¬ 
ded to encourage creditors to desist from 
filing suits, the fruits of which they could 
not be permitted to reap till after the enact- 
ment of the projected legislation. It would seem 
obvious that the legislature desired to relieve for 
the time being the agriculturist debtors from 
being harassed by their creditors in two ways : 
(1) by prohibiting execution of decrees based on 
secured or unsecured loans and (2) by discourag- 
ing fresh suits. The suits which had already been 
instituted were left untouched, and such suits were 
'allowed to proceed in the ordinary way. The 
proceedings for final decree in a mortgage suit 
are clearly proceedings in a suit. They neither 
mark its commencement nor do they constitute 
proceedings in execution of a mortgage decree. 
They cannot, therefore, be given the benefit of 


S. 5. The decision in A, I. R. 1944 Avadh 102,' 
20 Luck. 271^ and A. I. R. 1944 ALL. 59® WO.ild 
seem to support this view. AYe are clear there¬ 
fore, that Lacbhman Prasad’s application for 
the preparation of a final decree for sale was 
beyond time. The learned Additional Civil 
Judge was justifitd in rejecting the application 
as time barred. We allow the appeal, set aside 
the appellate decision of the learned District 
Judge and restore that of the Court of first 
instance. In the circumstances of the case the 
parties shall bear their own costs of this Court 

and of the Courts below, 
g Appeal allowed. 


A.!. R. (35) 1948 Oudh 351 [C. N. 111.] 

Kidwai J. 

Chhedi Lal v. Gopi Nath. 

Second Civil Appeal No. 37 of 1943, Decided oo 
26-2*1948, sRainst order of Civil Judge, Gonda, 

D/-21-10-1942. ^ . 

(a) Limitation Act (1908). Art. 44-Suit must be 
brought within three years of attaining majority. 

Suit for possession of a bouse beiooging to tbc plam- 
tif! and sold by his guardian, who was not a certificated 
guardian, during the plaintifi’s minority, if governed by 
Art. 44, roust be brought witbia three years of the 
minor's attaining majority : 26 A. I. R. 1939 Oudh 
122, Pe/. [Para 4j 

Annotation : (■42 Com.) Lim. Act, Art. 44, N. 2. 

(b) Limitation Act (1908), Art, 144 - Time runs 

from date when possession of holder becomes 
adverse_Possession can be adverse to minor. 

^’bere Art. 144 applies, limitation would commence 
from the date that the possession of the holder became 
adverse. A person holding under an invalid transfer 
bolds adversely to tho real owner from the date of his 
possession. The fact that real owner was a minor when 
the possession was taken makes no difference : 6 A.I.R. 
1919 P. C. 44 , Bel. oh; 15 A.I. It. 192S Oudh, 481, 

lief. 

Annotation ; (’42-Com.) Limitation Act, Arts. 142 
and 144 Ns. 60,19. 

(c) LimitationAct(1908).Ait. 142-Applicability. 
Where a suit is framed as suit for possession after 

dispossession, Art. 142 applies. _ [Para 3] 

AcnotatioD ; ('42*Coro.) Liroilation Act, Arts. 142 

and 143. N. 2. ^ .... 

(d) Limitation Act (1908). S. 8 - Limitation run¬ 
ning from cessation of disability — Extension does 
not go beyond three yeais after cessation of dis¬ 
ability — Original period expiring more than three 
years after cessation — There is no question of 
extension - Period is not curtailed — Limitation 

Act (1908), S. 6. , 

Section 6 gives an extension of time to persons 
suflering from a disability including minority and in 
tbeir case limitation begins to run from the date on 
which disability ceases. But by virtue of S. 8, this 
extension is not to be for more than three years 
after the cessation of the disability. If on tho other 
hand, the original period prescribed by Seb, 1 expires 
more than 3 years after the termination of the dis- 
ability, then, upto the date on which the limilatiOQ 
prescribed by that schedule expires, there U no question 
of any extension of time and S. 8 will not operate to 
curtail the period of limitation : 24 A. I. R. 1937 Oudh 

621. Disfin?. . c 

AnnoUtioD ! (’42<!om.) Limitation Act, B. 8, N. 4. 
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1 0. w. N. 241 : 26 A. I. B. 1939 Oudh 

192-180 1 C, 329, Natbd V. Tbakur. • . 

2 (19) 46 I. A. 285 :6 A.LB. 1919 P. C. 44:43 Mad. 

•24^53 IG901 (P.C.). Varada Pillai v. JeevaratboaiDmal. 

3 . ('23i 15 A.I. B. 1928 Oudh 481 : 113 I. C. 2 d8. 

Mt. Kani Dulari V. Sher Bahadur Sinsb. 

4 (’37 1937 0. W. N. 1012 : 24 A. I. 

5-21 : iTl I. C. 187, Mt. Bacbai v. Hajat Mahomed. 

H. D. iSnvflsIflva — Appellant. 

S N. Srivasiava — for Respondent. 

Judgment. - The appellant was born on 
12-7.1913. On 28.1-1924 when the appellant was 
only about 11 years old his sister’s husband, 

Jagrup Lai purporting to act as bis guardian 
sold a bouse belonging to him to Ram Samujh, 
father of the respondent, for a sum of hs. 24. 

The vendee entered into possession and after him 
bis son, the respondent, obtained possession. The 
appellant attained majority on 12-71931 and on 
15 . 12-1941 be instituted the suit out of which this 
appeal arises for possession of the house and for 
Rs, 10 as mesne profits in the Court of the Mun- 

sif, Gonda. 

[2] The defendant raised various defences one 
of wliich was that the suit was barred by time. 

The learned Munsif rejected all the defences 
including that of limitation and decreed the suit, 

On appeal the learned Civil Judge of Gonda up¬ 
held the plea of limitation reversed the decree of 
the Munsif and dismissed the suit. The plaintiff 
has now come up in second appeal and the sole 
point for consideration is one of limitation. 

[ 3 ] The suit was framed as a suit for posses- 
sion after dispossession and consequently Art. 142, 
Limitation Act, would apply to it. In argument 
both before the learned Civil Judge and in this 
Court it was however contended that Art. 144 
applied. On the other band the respondent con¬ 
tended both in this Court as well as in the Court 
below, that Art. 44 applied. It ia immaterial 
which article applies because in any case the suit 
is barred by lime. 

[4] If Art 44applie3—for which there is some 

authority even though it was not a certificated 
guardian who made the transfer—vide (1939 
0 W N. 241M the suit was barred as not having 
been instituted within three years of the minor’s 

attaining majority. . 

[ 5 l If Art. 142 applies limitation would ordi¬ 
narily commence from the date of dispoffiession, 
i. 0 ., from 28-1-1924 and if Art. 144 applies limi- 
tation would commence from the date that tM 
possession of the holder became adverse. This 
would also be 28 - 1 -1924 because it is well settled 
that a person holding under an invalid transfer 
iholds adversely to the real owner [vt^ 46 I. A. 

,285^ at p. 290 ). In the present case the defen- 
danfs father entered into possession as full pro- 
prietoc in denial of the appellant s over 

the property or rather on an assertion that those 

I ) 


rights bad ceased. His possession was, theieforej 
adverse from its commencement. There is no 
authority for the contention tha> there there can 
he no adverse possession against a minor. In- 
deed in A. I. R. 1928 Oudh 481^ the contrary, 
has been laid down. Consequently limitation 
would in ordinary circumstances run from the 

date of that possession. , 

[6] Section 6, Limitation Act, however, gives 
an extension of time to persons suffering from a 
disability including minority and in their 
limitation begins to run from the date on which 
disability ceases. Thus in the case before me, 
limitation began to run not on 28-1-1924 bat on 
12 - 7 - 1931 , and the period would be extended up to 
12 - 7 - 3943 . This is what the trial Court held in 
coming to the conclusion t^t the suit was insti¬ 
tuted within time but, in doing so, it faiW to 
consider the effect of S. 8, Limitation Act. That 
section is quite clearly worded and its language 
is not at all ambiguous. It provides that, m 
those cases in which the application of 8,6 of W 0 
Act results in an extension of the period prescrib- 
ed by Sch. I, that extension is not to be for more 
than three years after the cessation of the dfr 
ability. If, on the other hand, the original penod 
prescribed by sch. I, expires more than 3 yean 
after the termination of the disability, then, up 
the date on which the limitation prescribed by m 
schedule expiree, there is no question of a^ 

extension of time and 3-,®' 
curtail the period of limitation. This i 

quite clear in lllus. (o) to S. 8. --aonrih 
^ [7] In the present case, the limitation pe^n - 

ed by Bch. I, would expire on 
more than S years after the , jj. 

disability. This eannot be eurtaded by 
cation of 3. 8. On the other bnna b? 

8. 6, limitation would 

wonld have the effect of extending , 

than 3 years after the cessation °i 
this cannot be allowed, in view o to pro^oM 
of 8. 8, to happen. Thus limitation exp^ on 

28 . 1 - 1936 , and the present snit was on 

tef Thriearned advocate for to 
relied upon 1937 0. W. N. 1012 ^,toine^ 

facta given in the report it cannot to 

whether 8.8, Limitation Ant, codd 
application to it. It is certainly 

in the judgment which would polite 

Sion that it was not relevant and toett 

provieions on the case did not 
dered- This authority, of the 

assistance to the plaintiff. The e and 

learned Civil Judge is, - f^jig and 

must be maintained. The appeal thus tans 

is a^ismssed with costs. 
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A. I.R. (35) 1948 Sind i [C. S. I.] 

IJAVIS C. J. AND THADANI - 1 . 

JiaiuhM.ih v. 

Empeior. 

Ciimin.ll Rcvn. Ain'l«L N'*- 'i'*' 

(a) Sin^FronlierRegulation(3[IIIjof 1892). S. 17 
—Decree or sentence under Reguiation-No ap- 
peal but revision only lies to Commissioner of 
Sind—Judicial Commissioner's Court has no power 
to revise or review it. 

CnaevS. l7o(tho Kcsululioii no apiKal lies from 
HdPcv.'C 01 8cnU.i»rt i«sse<lun<lrtrtlmR^«i..t|on.lAit 

there is a revising power vesU-.\ in the C»m.n|>.*..o.i..r 
of Sin.1. Tl.e Jmlieial Con.n.i'.si.mer s^( mut .us m 
i»ower of revision or icview uguinstit: > 1. u 

.SimlSl.l-'o/f. 

(b) Criminal P. C. (1898), S. «l-Magistratc 
purporting to act under Regulation HI of 1892 
issuing notice under S. 20 (1) agamst a person 
and detaining him in custody pending inquiry- 
Detention is illegal as unauthorised by the Regu¬ 
lation-Person can be set at liberty. 

A Muffisttate piir[X)rtiMg to iiel under tlic Sind 1-con¬ 
fer Ileg.iliition, 1«9'2, issued against a iK-rsoii n noln-o 
under S 2t) of tlie lUigulalion and pending tlic iiKiUir.v 
detained l.i.n in eu^lody. Th« person applied b. Ui.i 
.fiidicialCoiinniss'Oiier s Court under S. SJl, Crimin.il 

|) c 

jicld, that there wa.s no definile oxelitsion oi S. 191 
in tho W'dalion hut ewu if them was. once the 
Court was sal'stied that the deteiitiou was ..utscd.r 
the provisions of tin- llegulation. the power of intev- 
ferenee under that seetioii was availahle ; 'I’ara <J 

Further that, in view of the proviKioiis of the Kegu- 
laUon the Magistrate liad no l«wer to d- taiii the 
applicant in custody at lliat stage and tlie detention 
Dung illegal the applicant was entitled to IjC rtrl at 
literty though,undertheeircuuistani'OSof the ease, with 
sureties: M A. I. U. 1911 F. C. «8, /?«’/. [I’-'m 7J 

(IG-Com.) Cr. 1‘. C.,S. 191N. 7. 

Canes reftrreth— . 

1 (19) Id S. li. U. 2l'>; 7 A. I. 11. 1920 Siud ol : oO 
f C. 769. Bahawal Khan v. Kunwror. 

2. (’13) 7S,L. 11. 194:21 I. C. 932, I-tnp ror v. 

Imambux. 
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3 l'4U2:5 I’lit. 0*6 : ill A. 1- H. 19H l.f. 60 j 
I L. 11. (1911) F. <.i- 172 : 19H-0 1'. C. 11. 29) 
(i’. C.). Dasiiitn Chandra v. Kiiiperor. 

.[. K. Applicant. , . , 

Fatihi luni'i tjft rf.-!• -<*?—lor tlie 

Crown. 

Davis C. J.—Tilid .m uiiplicaliuii umh'f 
s. 491, Ciiiiiiuiil R- Ofinllio jilti'i'Juitiw uiidfi' 
Ss 4dj tiii'l 4 d;i, Ci-iniiiial V. vnul with S. 17. 
SukU'ouui- Aci, ill which il TOA-'i tluib 
wo onlof llu' u’loitsf from unlawful cu.stody 
of one .liiuulalslmli. sou of Dostiil^liah, ii zaniiii. 
(liif of .Xiii/.i. talukii Sjliw.au, ou the j/roimil 
(lint till’ Jlistfict IMayistrati’lias I'lii'poi-ting to 
act imiler [(. -(ulatiou III of 1692 (a iv^nilatioii 
to aiiieiiil tlu’ law for llu’ suiipro^sion of Cfiim- 
oil the Siii.l I’roiiliir) acted coitircly outside 
llio scop ■ of the .\cl. in that liP cxercHcd a 
power of dclentiou whicli could only be properly 
exorcised under the provisions of s. lli, Ciiiiiiiiiil 
]». 0.. read with tlie Sind Froutier Kegulatioii. 
Ilutuudor S. 22 (:!) of that very ituf'uhitiou, 
it is cleiii’lyluid down that S. 117 , (.riuiinul 1’, C., 
does not aiiply. 

■2i Wo v.'ili make it clear al once that we 
do not consider this Court has any iiowor of 
revision or review ; for wi’ agree with the view 
ill judgiiieiit ill 13 •'>. h. 11. 21.3, ill tNliich it 
was iiointcd out liy a Division Deiicli of the 
Sind .Iiidicial C'oiiiniissioiier’s Court Hint under, 
s. 17 of the lle^'iilalion iio apiKial shall lie 
from a dccrci' or sciilcnco passed under the 
Regulation; but Unit there is a revising i>ower 
vested in tlic Coinmissioncr of Sind in the mat¬ 
ter of .sentence and decrees How this word 
■seutcucc’ is used in tlii.s context and how it 
should lx; interi-reted in not now necessary to 
decide. In the case before tlie learned Judicial 
Coinmissioners tlie order was one of commit¬ 
ting ix'isons to ligorons imiirisonmont for failiu'e 
to give security; but the learned Judicial Com- 
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miJ^^ionoi's did iKd consiJor it necessary to de- 
cide wlk'tlicr such an order was a sciilfenco within 
the meaning ofs. 17 of the Kcgulation; for, if it 
was nor, then no jtower of revision vested with 
the Commissioner in Sind, even less so with the 
Court; but if siicli an order be deemed a sentence 
then it was for the Commissioner in Sind and 
not for this Court to exercise a revising power. 
15ut (ho question of the exercise of powers under 
S. ttil, Criminal P, C , appears to us to proceed on 
diHer.'iit principles from that of the exercise of 
an appellate or revising power under tlie Code 
01 Criminal Procedure, because if we interfere 
under S. <191, Criminal P. C., it is not because of 
something done under the Regulation but because 
of something done entirely outside the scopeofthc 
Jli'gulalion and only when it isplain that what is 
(lone amounts to a detention in custody; for .while 
the pro\isions of s. 401, Criminal P. C, are wide, 
in that it entitles the Higli Court under certain cir- 
cnmstances to give relief to any person within the 
limits of itsapi/cllate jurisdiction—and a person 
in Dadii District is undoubtedly within the 
limits of our appellate Court jurisdiction-* it is 
clear that what the section relates to is unlawful 
detention. Clause (b) of S. 491, for instance, re. 
latos to a person illegally or improperly detained 
in public or private custody and it is only from 
this aspect of unlawful detention tliat we arc 
considering this case at all. 

[3] In i:^ S. L. R. 215^ the learned Judicial Com¬ 
missioners referred to another case, 7 s. L. R. 
394,^ in wliich the Judicial Commissioner's Court 
did interfere with an order purported to have 
been made under the provisions of the Regula- 
tion of 1802, for it was plain that the order was 
not made within the scoj^e of the Regulation at 
all; it fell under S. 514, Criminal P C. 

[4] Now, it would appear that in this case the 
applicant was arrested on the orders of the Dis¬ 
trict Magistrate. The order which hears date 
15-1M910, reads as follow: 

‘'Wlicrcfis it has liecn made to appear to me that you 
Jiandiil Hlmb s/o Dost Ali Shah of Arazi tahika Sebwan 
arc likely to commit murder or culpable homicide not 
umountin;’ to murder: 

“This ir, therefore to require you the said Jaindal 
Shah s/o Dost Ali bhah to appear before me on 22-11- 
194(5 and to show cause why you should not be bound 
down to be of good behaviour for a period of 3 years 
with two buietics and P. R. for Rs. 6000 cueh.” 

Now, although no Regulation or section of the 
Regulation is mentioned, it isplain that this order 
was made within the termsof S. 20of the Regula¬ 
tion of 1892 and there is no ground whatever for 
our interference in virtue of that order. Now 

S. 20 of the Regulation reads as follows: 

"la) when the Distr ct Magistrate or theComm-ssloner 
in Sindh is of op'nion that it is necessary, for the pur¬ 
pose of preventing murder or culpable homicide not 
amounting to murder to require any person to execute a 


bond for good behaviour be may, on the conditlong and 
in the circumstances mentioned in this section order 
such person to execute a bond, with or without sureties, 
for his good behaviour during such period, not 
exceeding three years, as the District Magistrate or tte 
said Commissioner, as the case may be, may fix” 

We are not concerned with the allegation that 
this order was made by the District Magistrate 
from ulterior motives or made under duress of 
those in authority above him to advance tha 
prospects of a particular party at the Elections 
to the Provincial Legislature that were com- 
paratively close at hand. But we think that in 
view of the allegations that have been made wa 
should say that we consider the explanation 
tliat the learned District Magistrate has been 
good enough to give us appears to us a perfect¬ 
ly sincere explanation and a perfectly simple and 
truthful statement of the circumstances under 
w’hich he acted and the applicant at least should 
feel satisfied that the fear that the Magistrate has 
taken action against him under theordera of hia 
superiors for the purpose of advancing the pros¬ 
pects of a particular party at the polls, is un¬ 
founded. The learned District Magistrate mighty 
however, wish to bear in mind the saying, 
which is so often applied to proceedingsjp Courte 
but which we think is capable of a wider appli(Ja- 
lion that not only should justice bo done but that 
justice sliould seem to be done, so ^t there 
may not so readily be given to what is a mere 

coincidence a sinister interpretation. But wbi e 

S. 20 , Sind Frontier Regulation, gives 

to a Magistrate to issue orders in its terms, it oea 

not give power of detention; it gives power ^ 
District Magistrate to make an order under rao- 
8 . (l) on, the ground set out in sub-s. (2). ® 
is to say, on the recommendation of a 
of Elders, "or” after inquiry as bereinafter pr^ 
vidod; and the ‘inquiry hereinafter 
an inquiry under S 22 (l). Again, S 22 re 
to an enquiry and not to the power o 
and sub-s (3) of that very section excW 
what is known as an emergency order 
S 117, Criminal P. C, where before the mqm^ 
proper is completed and a final order m i 
accused person can, on failure ^ ^ 

be committed forthwith to eustoi^y. R is 

before us that it is in _ , {^^ad- 

conferred by S. 117, Criminal ^ P'rontier 

ed by sub s. (s) of S. 22 from the SjnJ 
Regulation that the learned District 

has until now detained this Jiandalshah m un 

lawful custody. _ 

[5l Now S. 27 of the Regulation 1^1^ 

in effect parts of chap. 8, . qJurity 

applies to cases of requiring or gi i . j 
unL S3.20,21 or 26 Of the Eegulahon. 
of the Regulation also says that ss-^ to 26 ^ 

elusive shall be read with and construed as 
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chap. 8, Criminal P. C. It is therefore to tho Codo 
of Criminal Procedure that wo look for tlio 
powers of the District Magistrate to detain tho 
applicant Jiandalsliah in custody, landing tlio 
completion of tlio inquiry under S. 2‘2 and it 
would appear that the learned District Magis¬ 
trate has purported to exercise levers uiuleu 
S Ui. Criminal P. C Now s 114, Criminal P. U 
authorises the Magistrate under certain circuins- 
tances to order the immediate arrest by tho 
issue of a warrant of arrest of the person to 
whom the proviso in S. ill. Criminal P. 0. ap- 
plies. But it would appear to us that tlie power 
of arrest upon a warrant under S. 114. Criminal 
P. C. docs not authorise detention if the Iverson 
arrested can give sureties who are solvent, iu terms 
of an order which tho Magistrate should make, 
and wo think that where, for instance, in S 114, 
Criminal P. C. there is no sucli siiecial provision, 
autliorising detention as there is, for instance, 
in snb-section (4) of S. 107. Criminal P. C. it must 
be presumed that the ordinary law applicable 
in the matter of releasing arrested person \\\m 
the giving of solvent sureties, apiilics just as 
much to a person arrested under tlio 
sions of S. 114, Criminal P. C. omWlied by 
S. 27, SiiKl Frontior Frgulation in that Fc;pua- 
tion itself as to pi'tsons arrested under S. 111. Cri- 
miiial P. C. in the ordinary way. And we have 
not been able to find any authority nor has 
the learned Advocate-Geneial been able to ynd 
any authority, which autlioiiws the detention 
of a person arrested under 8. 114,Criminal 1. C-. 
exa>pt on liis inability to give solvent sureties 
in the amounts ordered by the Magistratf. direc¬ 
ting tlie arrest; and tlic learned Advocate, 
(icneral accepts t!ic view that it is not oiien 
in these circumstances for a ^fagistraU' to re- 
,}uiro. for instance, that the sureties shall l-o 
/ninindars paying so many Imndreds or so 
many lliousands of ruixes assessment, or resi- 
ding within a particnlnr locality and having 
lower to exercise control over the conduct of 
the accused per:son. Tliosc considerations might 
apply to an order to give security when the 
inquiry is completed or to an enquiry under 
S. 117, Criminal P. C. Tliey do not apply at n 
.stn'M! of the proceedings where th.e impiiry has 
not" been cnnipleU'd and no order requiring 
security to be given has kc-n passed and the 
inquiry in landing. 

[c] The purpose of the arrest under S. Ill, 
Criminal P. C. is to bring the accused person 
before tho Court; the purpose of taking sureties 
is that ho slioiild apix-ar before the (’onrt and 
though in the Criminal Procedure Code. S. 117 
gives power to pass what has been called an 
emergency order, wlioreby pending tlie comple¬ 
tion of the inquiry an accused person can, on 


his failure to provide proper sureties, bo com¬ 
mitted to custody, that section is expressy 
excluded from tho Hegulation and it is to bo 
inferred that tho ixiwcr conferred by that section 
is not exercisable under tliat llegulalion. 

( 7 ) Wo think, therefoiv, that it must ho said 
that the learned District Magistrate in detain- 
ing at this stage aii<l in these cireimibiiinc* s the 
aiM'licant, has acted entirely oulsi.lc tho scope 
of tho Regulation. We have lower under S. 491, 
Criminal Pro. Code to direct with or williout^ 
conditions that this illegal detention of tlio 
applicant bo brought to an end. and lliG caso^ 
before us is far strongfV than tho case in 


os rat. G7s'’ a case Uloro tlie Puk-ral' 
Court where S. 491 was exchvled by the 
provisions of the Ordinance ilse-lf. 'J'liere is m 
this Regulation no dehnite exclusion ot S. 4ul, 
Criminal P. 0.. but even if there was, once wo 
are satislie-l that a detention was outside the 
provisions of tlie Act, our powers of interfer- 
euce unde-r S. 491, Criminal Pro, Code, would be 
available and would in proper circumstances 
bo iisi-d to bring an unlawful detention to an 
end. We do not think Lowcvli- that the ap¬ 
plicant is ontillcd to he set at liberty without 
sureties, for wo think that as tho Magistrate 
was entitled when bo was arrested to detain 
liim in custody, if solvent sureties wore not 
forthcoming, so we should direct h.s release 
onlv on condition that he i-rovides solvent sure- 
ties for tlie purpose of his appearance before the 
District Magi.strats in these proccMing.s winch 
till- District Magistrate, it appears to us, has 
lawfully instituUd against him. We think wo 
sliould ask from liim two sureties of Iis, 5,000 
oacli and a pori^onal bond of lO.OOo. In the 
first Ordi-r requiring sureties tiic District Magis- 
tnit.- has asked for two snrcti.-s of Hs. 5,i^ 
each and a per'-onal bond of a like amount. \\ o 
^\-ould make it plain that tho order wo hayo 
pa-siKl is limited only to wliut wo consider tho 
\in!a\vfnl dclcntion of the applicant at 
stage of the procc<-dings. It must not bo taken 
to limit in any way the freedom of the District 
MagistnUo to act under the Regulation in ac- 
cordunco with its provi.sions in tho proceedings 
now pending k-forc him. Tho solvency of tho 
{uiretii-s must bo left to the determination of 
tho District Magistrate, and it will of conrso 
bo open to the applicant to depsit the sum of 

P 3 . 10,000 in bis Court as if this bail w’as a 
matter under 8. 4%, Criminal P. C. 

P Order uccordinyhj. 


4 Sind Am (K k. Amiimjwn ,v Cu. v. Kar. 

A. I. R. (35) i948 Sind 4 ft. -V. :i.] 
Constantine -I. 

MroA-. .UhdoH-ii d Co. TAd.^Vhtintifis v. 
Miniicip''} Ci'iiioivlioii oj Kiiyuchi — Dejen- 

Civil Suit No. ;)71 oI Decidca on 1.V4-1947. 

(a) City of Karachi Municipal Act (17 [XVII] of 
1933), Ss. 151, 155 and 230 (2)-Newly establishing 
lactory — Permission for. under S. 151 — Specifi¬ 
cation of period - Annual recurring fee if leviable 


_ Annual fee if valid as tax — Permission under 
S. 151 granted subject to conditions — Conditions 

if legal. . . 

Newlv o'-til.li^iiii}' a ffuTovy i-; not a cont iiiunt' pro- 

I'kt' Ciirryinn on a trade. In Hie case of newly 
(•4iil)lishing fiiL-tovy the provision in S. ‘itlO (2) that 
tlic pennis4on i-hall specify the period for which it is 
■'ranted incrolv c.mncte* that the cstahlishnictit must 
I'ako place within Hic iwriod .-pccificd li.v the i^rmis- 
>ion: if d' es not mean tiiaf in addition to eslahlishint'- 
a f;u'toiy within the period spoeified Ity tlm ori»ina! 
Iiermissiun I'lOsh rctrosiicctAe pevinis'^’mis or _ exten- 
si. ns (it the (niyinal lormission arc to i"' ohfaiiied so 
loii},' as tlic lact ny continiu's to work. i.l’ara 1"),. 

I'laiiillfi applied to the Cliief olVieer of (he Munici¬ 
pal Corporation for a Itccthe to e.-tablish a workshop 
lor fliip-hLiildiiig, ship-iopairs and ''encral cnt'ineoriii;', 
inl'firmin^; that the motive would lie electricity and the 
total approximate horse- power would he d2-). There* 
after tlie Standiiij' Committee upon a note put up by 
the Chief Oh’icer ttranled the pevmis.sluu applied for 
under S. l'») siihje t to the (onditio-’s that (1) the 
licensee (I'laintitl) shall conu.rm to the tonus and con¬ 
ditions ot the hceiisC to be i.-sued by llic Clticf Ofiic r 
in this hchalf: (2) that the Stiiuding Committee vosciue 
to them.^clvcs the rii^ht to levoke the permission at 
anv time without assiyiun” any reason theicfov; and 
(:i)'lhat an annual fee of Hs. lllO cUall he charged for 
motors or engines ot over 50. hovsc-powcr employed 
hv the plaintiff. No period was specified in the iK-r- 
mlssion granted by the standing committee hut it was 
asimmed that hv the mention of an annual fee it 
was implied Ihal the period was to be from year to 
year. In a suit liroiight by the plaiut^R against the 
Corporation fora declaration that the cond tions were 
illegal and the levy of yearly fee was unwarranted: 

(1) that the .Standing Committee was not em¬ 
powered to charge a recurring annual fec-as newly esta¬ 
blishing factory for whicli tlie permission or license 
was granted was not a contmuous process like the 
carrying on of a trade or factory. Hence levying of the 
atnmal fee was inconsistent with the Act and theix- 
line unwiuranted: ^i2 \. 1. 11. I'Ho Sind IIG, Rcl.oii, 

[Para 15] 

f2] That a mnniciparty is not entitled to regard and 
n>e fees as a method of t.ixiilion. Cut e\cn if the an¬ 
nual fee {wliicli the Corp'tr.ation was not empowered to 
cliarge'' be regarded as a tax it was unwarranted by the 
Act: U A. I. li 1927 Rang 1S9, 15 A. I. R 1928 
Jfad. S47 and 21 A, I R 1934 All. 99, Ref. [Para 21] 

'31 TTiat the annual fee could not be regarded ns 
instalments of a single fee us the annual fees recur 
indcfinitdv nor could it be leviable ns a condition 
under b. ioiasthc levying of a fee is governed by 
S 230 and the conditions contemplated hyS. 151 have 
nothing to do witli the levying of a fee for pormis- 
sion under S» 151. [PaiA 16] 

•■4] That the license could not be regarded ns having 
hreii issued under 155. for if the plaintiff’s trade 
fell within S. 155 then the first condition was unueces- 
savy; nor could the fees be said to have been fixed 
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under b. 155 as serrate fees under that section had 
I con i)aid by the plaintiff. [Paraa 17,19] 

[5] that (a) the first condition was incoosisteat with 
the language of S. 151 since it is not for the Chief 
olTiccv.but for the Standing (Committee to lay down terms 
and conditions; (b) that the second condition was unrw- 
sonable; and that (c) the third condition was illegal 
except in so far as Rs. 100 were leviable as a fee for 
such permission. [Paras 22, 23 & 24] 

(b) Interpretation of statutes — Power granted 
by statute — Exercise of. 

It is advisable for authorities constituted by slalnte 
to give attention and to adhere to the language of the 
statute when exercising powers granted by the statute. 

[Para 15] 

(c) Jurisdiction — Action of local bodies — A 

Court of law may interfere with the actions of a 
local body, which is a creature of statute, under 
certain circumstances. [Para 25] 

(d) City of Karachi Municipal Act (17 '[XVII] oi 

1933), S 151 — Permission granted under, is not 
revocable. [Para 30) 

irNvj'jd:— 

1. (’45) 32'A. I, R. 1945 Sind lit), .Ajitsing Rarachand 
\. Municipal Corporution, Karachi. 

2. ( -i?! 5 Rang. 212 : 14 A. I. R. 1927 Rang 183: 
102 1.0.878, Municipal Corporation of Rangoon v. 
Soorntce Uava Razar Co. Ltd. 

3. ('28) 51 Mud 870 : 15 A. I. R. 1928 Mod. 847 i 110 
1. C. 454. Chairman, Municipal Council Cbidam- 
hiu-ain v. Tirnnarayana Ayyangav. 

4 (’:44) 58 All. 241: 21 K. I. R 1934 .411. 39 : 148 

I. C. 60:J. Ajmeri Sheikh v. Emperor. 

Hah'iiiiialrai — for Plaintiffs, 

.S. II. LvAln — tor Defendants. 

Judgment. - The suit id for declaration 
th^ht the conditions imposed in the pemisaion 
granted to tiie plaintiff by the municipality 
nowl>- to establisb a factory are iUegal, and 
tliat the Aliinicipality is not entitled 
for such iicrmissioii under S. 151, City of Kara^i 
Municipal Act, more than iA single fee; for an in¬ 
junction restraining the municipality 
king the iiermissiou or i*ecovermg more tb^a 
single fee not exceeding Es. 100 or such o e 

reasonable fee, as may ^ 

Court, and for the refund of Es. 3140 with mtei^ 
being amount clepasited with the municipah 

under protest. . ,. 1 . 

[2] The facts of this case are not m di^ 

and are clear from the correspondence, ra¬ 
tions of the Standing Committee and no 
the Chief Officer. In December 1942 the plai 
wrote to the Chief Officer to say that toey ^ 
tended to establish and run a workshop for 
building, ship-repairs and ^ 

and requested the necessary license. In Ja^ » 

the Chief Officer enquired the 

would be used for running the workshop 
h„ver In 


that the motive would be electricity and . 
approximate borse-power would be 825 n-J- 

[ 3 ] On the 9th ot April a note was pu ^ 
the Chief Officer to the Standing 
commending that the permission apph 
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<vn\nt«il umlor K. 151, Ivuiiclii Aol, 

subjpct to tho coiulitions inciitionoil b(‘lo^Y: 

(l) That Uic licoiiseo rftiall conform to tlio tcrm-i 
ami couilitions of the license to be i^sueil by the 

C’lhcf OlVicev in this behnlf. 

( 0 ) That the Standing Committee reserve to 

Ihcmselves the right to revoke the iiernns.^ion at 
,inv time Avitliont assigning any reason tberetor. 

is) That an anmuil fee shall lx* charged acconl- 
in-ttothe following scale for the motors or eii- 
gines employed by tlie firm from year to year: 

UptooH. r. w/.-i’-'- 

Over 0 H. P. bat np to -20 11. P. fis. 20 • 

Over 20 IT. P. b\it Mp to .’)0U. P. Its. 20- .. 

Over 50 II. P. IK 100,- .. 

U) The Standing Committee granted the i^r- 
mission subject to the conditions mentioned m 
the above note. In May the Oiicf Ollicer mfor- 
med the plnintifts that tho permission was g,veu 
subject to the conditions which are sed lortU 
above. The plaintiffs in July asked for a copy 
of the license wliich was to he issued ly the 
Chief Oflicer, iiupiired wholhev they were to un¬ 
derstand thaUhe maximum fee chargeable was 
ns. 100/. a year, and added that they considered 
annuaHoes'unusual, In August tlie Chief Ollicer 
replied tliat annual fees lU tli<‘ rate.s already 
mentioned were charged when a single motor or 
an engine of over DO If. P. was employed tor the 
purpose of a factory, and he forwarded a copy 
of the license. This license is Kx. G.^o and will be 
referred to later. this the correspoiulcmce 

continued, the plaintiff contending that the fees 
were illegitimate and the Chief Othcer or Deputy 
Cliief Officer stating that this was the scale which 
applied to all factories. Finally by Hx. g;: 38 dated 
11 - 8 - 1015 , the necessary notice of the suit was 


given. 

[ 5 ) The plaint which follows the notice conten¬ 
ded that S. 230 (3) of the Act allowed only a 
single fee and not an annual fee for a permission 
under S. 151 and that all the conditions m tlie 
itennission were unreasonable, illegal and ultra 
vires. It also stated that the fees demanded wei-e 
extortionate and were in the nature of a tax. 

[G] The written statement contended that the 
permission had not k-en granted, or if granted 
it was conditional, and that the plaintiffs were 
estopped from disputing the conditions as they 
had started the factory and must k deemed to 
liave agreed to the conditions. It was denied tlmt 
the conditions wei-e illegal or ultra vires. 

[ 7 J The following issues were framed; 
(DWliellior a binglc feu is for pi>mii,sion 

granted to llic pliiiiUitfs niulur S. lol, Cilj of hniaclii 

^''(.^nVIiutticr llio fees claiiinM to 1» jv-iid anmmlly t-y 
t]iu (lofeiidanls uinount to u tax and wliethcr sneli a tax 

iw loviabli? bv liic dofendants? . 

(ij) Wliotherlli^ condiliou^ii))loosed by llio votmihsion 


are umvin ranti d. illegal, ultra virus. iimvasonnUa and/or 

ollu-rwiK.* invalid? H so, what is dr; uonsciucuv' (paras 
{< and 11 of the plaint.) 

(I) Wliethur till' defuiidiinl.-. and/or di'.ir sfiiinlini, 
.•oinmilUr Imvo ahsolulu diseivtioii m issuing the P">- 
mission und/or in impo.4ng any rundition wl.atsomoi 
when griinthig |K>riniss!on. • ,i 

(5) Are the plaintiffs estopped lion, quer,tioniii;i mhIi 
disWtioii and/or from di'Piilui:^ the fees or tlieu riuan- 

^”(01 Whether th<‘ lee of lls, l.')7U/-iiniinsed liv flio ilofen- 
dalils Ls reiisonahle. It not. wl.al wonid be the 1^^ 

(71 \V 1 k 11 h‘i the idaiiilills iiri* enUtlcd to n fanu \iml 
01 11110104 If so. to wliat ainoant and at what tale of 

"\s) Whether tlie suit for declaration piaved f*/!' 
para 17(a) of the plaint i' maintainable in \ie\vol h. 4-, 

^^iiecitie Belief .\e'.’ w • .i,- 

(9) Whothevthu suit tor injunction piaycd foriiu>am 

17 pi) of the plaint is maintainable m 'K'v of. s, .) l.-> », 

5G and -57, Spci ilie Belief Act.’ 

(10) General, incliuling th,; qiiC-.-ti-m ol oosts. 

,8 My lindings nre; . 

Ill Yes l-fi Vos. (3) Yes. The eonseqnoiioc H tliai 
ibese conditions are not bimlin:^ upon the plaintifls. (4) 
Yes; provided that the diserelion is exercised reasonabp 
and wifhin the ambit ol the Ael. (o No. (bj Ik fee m 
posed is not in aceordaiwe with the re^olnlion of tk 
Lnding Committee. (7) Yes; the whole amount cs.> 
Rs IT’/*' the rate Of interest should i)R G% upon the 
hahuiL-e from the dale of tho deposit to the d»‘e o reco- 
verv. IS) Not piessed. (9) No*, picssed. (10) As niKlci. 

'•y 111 Cliaptov XI of the Karachi Municipal 
Tj:33, eiuitled ‘Puhlic Healtli and Safetx 
under the Pari entitled •Hegulatioii of Factones 
and Trades' occur two wlovant seclioiis, viz. 
SS 151 and 155. These sections are as follows: 

"‘•Jil. No person shall (1) newly establish, or (2) re¬ 
move from one place to another, or (3l ro-open or renew 
alter discontinuance for a period of imt less tlian three 
Years, or (4) enlarge the area or dimensions of any lact- 
orv, worhsliop or bakery in any area other llvui an area 
s-et apart for the aceoinniodation of indnstricB by any 
Act. for the time king in force or by any local authority 
oxceid with the perinission of the Standing Coinmiltco 
' and in aecordanee with the Icrins and conditions stated 
in such permission. Provided that no such penmssioii 
shall be rc-(iuired in the case iiudc-r clause (.3) if during 
. the period of discontinuance tho machinery has not 

I been removed fiom the place where tbo factory, work- 

. shop or bakery was originally csiabh.shed. 

•■ 2 . 55 . fl) F.xcept under and in confoniuty with tbo 
^ terms and conditions of a licence graulcd by the C net 
; Oflicer in accordance with gcnerol or special orders 
issued by the Standing Couimiltco in that behalf no 

iicrson bhall— . , .. 

^ (a) carry on williin the City the Uade or operation 

1 of a carrier; 

e (b) keep in or uiwn any piemisc.s. for any piu'iio.oi 

e whatever, any article sp eified in Part I of Sch. Ml 

^ or any article specified in Part II thereof m excess of 

“ the qiiantitv therein preserikd as the maximum qiiaii- 
t lily of sucli article wliich may at any one time be kept 
in or umn the hame pr('mi.sc.s without a licence; ' 
(c) keep in or niion any prcmiKCs, except.for domestic 
111 use, any aiticlc specified in Part III of Schedule Ml. 
,1 (d) keep in or upon any building used or intended bi 

be used as a dwelling-house or within fitteen feet of 
,y such building, any quantity of cotton exceeding four 

I'x hundred-weigbts; 

(e) keen or allow to be kept in or upon any preimscs 
)„ .my folu-footed animal (i) for sale, (li) for lePing out 
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on hire, (iii) for any purpose for which any charge of 
reiiiiinciation is made or received, or (iv) for the sale of 
any produce tlieroof; 

(fi tuny on or allow to he carried on, in or upon any 
pieniiies-ii) liny of the triides specified in Tart iV^ of 
SilKdule Vll or any opvnttions connected therewith; 
(ii) any trudt or optiution wliicli in the opinion of the 
Chitf 'Ofiiccr is dangerous to life, health or property or 
iiktly to citiit ■ a nuisance ' ither Irom its nature, or by 
rtii-'on of the manner in which, or the conditions under 
whith, tilt same may bo carried on. 

Ex}’h.i.nlio;i J.—A person shall be deemed to have 
known tliat a trade or operation is, in the opinion of 
tlie Chief Oilictr, dangerous or likely to create a nuis¬ 
ance wMhin tlic meaning of this paragiaph after writ¬ 
ten notice to (hat effect signed by the Chief Officer has 
hctn served on such person or affixed to the premises to 
which it related. 

Ex^danahon ?.—(!) A person shall he deemed to carry 
on a trade or operation or to allow it to he carried on 
within the m. 1111111 *,'of this piragraphif he does any 
act ill tiirthv-vaiicc of s>ich trade or is in any way engag- 
(d 'H' I oi.' i. tiied therein as princii'al, agent, mas'er or ser¬ 
vant or in any other similar capacity. ('2) It sh.dl be in 
the di-crction of the Cliiof Officer to grant a licence for 
any of the purposes veterred to in sub-s. (1) subject to 
Kucb rc4ricti>;n'j or conditions iis'lie shall think fit to 
prfscribu, or to rffu-.e to grant such licence. f3) Every 
pci'On to whom a licence is granted by the Chief Officer 
under siib-s. (2) sliall keep such licence in or upon the 
premise?, if any, to which it relates. 1-1) Nothing in this 
Kcction shall be deemed to apply to mills for spinning or 
weaving uotton, woo), silk or jute or to any other mill or 
factory which the Chief Oflicer with the previous appro¬ 
val of the 8t unling Committee may from time to time 
specially exempt Irom the operation thereof.” 

[10] 111 chap. 14 entitled 'General Pro- 
visions for the carrying on of municipal admi¬ 
nistration’ under the part headed ‘licences and 
written iierinissions’ occurs S. 230 which reads 
as follows: 

"230. (1) Wlierever it is prescribed that the permis¬ 
sion of the corporat'on is necessary for the doing of any 
act, siK-h permission shall (unless it is expressly pro¬ 
vided otherwise) be in writing. 

(2_) A licence or permission given under this Act shall 
spciifv the period for which, and the conditions and 
lim ta'.ious subject to which, it is grunted, and shall be 
signed in the pre.scribed manner. 

(3) 1 or every licence or permission a fee may be 
charged at such rate as shall from time to time he fixed 
by the Chief Officer with the previous approval of the 
Standing Committee. 

(4) Every person to whom a licence or pennission has 
been granted shall produce it at all reasonable hours 
for inspect on if required by the Chief Officer, or any 
officer authorized by him in this behalf. 

(5) A licence or permission may at any time be sus¬ 
pended or revoked by the Chief Officer, if any one ofiils 
condit ons or limitations is infringed or evaded by the 
person to whom it was granted, or if the sa=d person is 
convicted of an infringement of any of the provisions of 
this Act in any matter to which the licence or permis¬ 
sion relates. 

(G) When any licence or permission is suspended or 
revoked, or when the period for which it was granted 
has expired, the person to whom it was granted shall be 
deemed to be without a licence or permission; 

Provided that, pending the receipt of orders on his 
application, an applicant for the renevral of a licence or 
pcimi&.sion shall be entitled to act as ifit bad been 
renewed, 


(7) The acceptance by or on behalf of the Corpora¬ 
tion of the fee for a licence or permission shall not 
ent'tlc the person paying the fee to the liceace or pe^ 
mission. 

(G) Every application for a licence or permission shall 
be addressed to the Chief Officer. 

{9} S.ave in cases falling under Ss. 151 and 154, if 
the 01 ders of the Corporation on an application fora 
licence or permission which complies with the provi¬ 
sions of the foregoing sub sections are not commani- 
cated to the applicant within six weeks from the date 
of receipt of the application by the Chief Officer, the 
applicant may act as if the licence or pennission had 
been granted for the year or for any shorter period 
mentioned in the application.” 

Section 28 G is the section providing for power 
to make rules and sub-s (54) empowers rules to 
be made regarding the form of licences and 
notices issued under this Act and the authority 
entitled to sign or issue them. A notification 
(ex. 11 ) contained rules made by the Corpora, 
tion under Ss. 155 and 28G (64). The operative 
part is as under: 

“The Chief Officer being of the opinion that the trade 
and operations connected with the manufacture of iron 
Esife and with iron or tin workshops or foundry and 
with processes of glass levelling or polishing, stone 
grinding or cutting, marble cutting, grinding or polish¬ 
ing or metal cutting is dangerous or likely to create a 
nuisance within the meaning of paragraph (ii), Cl. (I) 
of sub-s. (1) of S. 15.5, City of Karachi Municipal Act, 
1933. is pleased to direct that any of the above tradw 
or any operation connected therewith shall not be 
carried on, except as mentioned below— 

1. Except under a licence from the Chief Officer and 
in accordance with the terms and conffiUons of such 
license, no person shall carry on the trade aad opera¬ 
tions connected with the manufacture of iron sate and 
with iron or tin workshops or foundry and with pro¬ 
cesses of gla'js levelling or polishing stone grinding or 
cutting, marble cutting, grinding or polishing or 

. „l 4>,. 

2. Such license shall be issued on payment oi 
prescribed fees and shall be current for one y»r o jh 
but shall be renewable annually subject to the p 
visions of Rr. 4 and 11 below. 

3. The entire business shall be confined ^ 
said premises (which said premises arebereina 
ferred to as the “licensed premises” namely nu 
.... rooms or space measuring sq. ft.). 

4. The trade shall becarried on 

nuisance and on a written requisition by the 
cer in this bshalf the licensee shall be bound 
steps immediately to abate the nuisanco v 
satisfaction of the Chief Officer, failing » 
license shall be liable to be revoked. ^ 

5. The trade shall not be carried on either be! 

7-0 a. m. or after 8-0 p. m. (S. T.) 

6. The licensee shaU not carry on any 
trade other than that permitted under Giu license 
oat obtaining a license from the Chief Offi 

'"^V^he licensee shall cause bis license to he affixed 
in some conspicuous part of the premises. _ ^ 

8. Jlxcept with the previous Lards 

Officer, the license is not transferable either ^ 

the person to or the premises in respect o 

Ucensee shall inform the 

name or names of the agent or rMOonaW® 

on the trade in bis absence and who wiU be reepoa- 
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for tho due fulfilment iind obsotviinco of the condi- 

^’To Tho'liceiisoo elmll comiminicftte tortliwitli to the 

Chief Oillcor uny chemjc in tl.e name of agent oe Agents. 

11 Tholicensceshall at all times during the continn 
an e of the license bo responsible for the due fult.lment 
flnti olrmancc of all the conditions of the hccnscand 

Us'Sres 

nnv othe^ pci-son employed in or having any inUust 
in'the business to fullil or obsevve any of the said con 
ditions or provisions after his attention had been drawn 
Kv Thief OITicer to such infringement, 

tion and/or to suspension or revocation of his lictn^e. 

iV t o license shall also be liable to suspcn-^ion or 
relocation ^ kept or the trade or 

nuil« or r;”".0 lilo, W‘1. 0' 

Cl™ a'S oooa..io„ .nd .be bce^ 

comply with uny direction given by the Health uiucet 

'"u" S'yearly fees shall be chargeable in respect 

[111 The portion in brackets has since ken 
deleted Es. 13/2 is the table of fees dated 15-4- 
lolrfixed by the Chief Officer with the previous 
ipproval of the Standing Committee for licenses 
Td permissions to ho granted un er the vanoj 
ZvLions of the Act; and in part 4 correapond- 

L to s. 1.S5 (1) (f) (il ‘I'C 
wfth mechanical power is Ks. ^ 

same part at 'j i'”'’”® 

“ Eocs for trades under h. 15 ) (1) (*) 1“). 

-'a) Blacksinitlis tinsmiths, copper- 

' G'“- ‘''t”® "■"* “ Er. 6 P. a. I«r hcl. 

(b)lron safe manufacturing factonas 
Iron and tin trunk works, sheet 
motiil works, stone grinding and 
cutting, marble cutting, 
and polisbingormcUl cutting- Us. 0 

^^^For'e^iy'^bhAtbi big or small Rs. 3 
(d) Eor special license for trades 
other than mentioned above Rs. 3 

Exhibit 12/1 a note by the Chief Officer for tho 
standing Committee reads as Mtasj 

Karachi. 

Dated, 2d*8-1941. 

tJote for the Standing Cotnmiltee. 

As required by 8.230(31.1 have the honour to request 

that approval of the Standing Committee to the fixation 

of LicSee I’ces as under for carrying oo the business of 
01 u«teii6c IV p . ft wnrVKhnn or a 


•I 


II 


II 


•I 


II 


M 


fnr which no feo has been sis-cifieally piescribcd or tbo 
fco already prescribed is less than that wlm’li is prosci ib- 

ed hereunder. 

Ijiceiico l ees. 

... tj n Hfl- 10/-P.A. 

j!p' Rs. 20/-P.A.'’ 

Tiio Standing Conimittcn then asked or the 
full statement;^ of Hconso fc-ofl, and thou by h-x. 
lib the Clii*‘f Chicor put up the following note. 

‘• No. L ifl4 Municipal Corpoiat,on. 

Kiu'iiclii. 

Diitod lMO-1911. 

A'ofc for the Standing Covimiltce. 

With reference to the Sending ronimiUoo’s 
No%dulod6-9-19n. I have the honour to s. bm 
herewith a ftatoinont of (cos which l'’'!'’*? 7 

Kin-articles shown in fu.ts IKV III of ^' bi dnbw an 
fi rLirviimonthe trades and operations ;is sbnwii in 

j'ftit 4 of the said Schedule, as dc.sucd by the Mandmg 

"^::K-as proposed in my Note L 

9 n-)i-l 04 l wore for iicrinissions granted b> the hlinumg 

Conp'iitt nmlci « l-'l "i «■'= ''""“"fn'i 

cloth bv machinery (or which no fee 

But I will now suggest tlint the rcale of . 

divided in four classes as under instead oUIr 0 .^^^ 

Over 5 H 1‘. but upto 20 H.P. Ij^' >' - 

Ovcr20nr. butuptooOHl. «" icQ/” '' 

Tiratovo^Icci. will be .biuscl lor all laclonca and 

;;l^r'rl.o „5 lallins "iain Ss. 134 an.1 loo, tbo latter will 
'^Miroval ol tbo Standing '^7';'®'^,* nrinS'S 

E«SSi:==*:si: 

the conditions set forth above 

This above proposal of tho Quef Olhcei \ta3 
approved by resolution of the Standing Comnutteo 

[12] Then in December 1941 tlie Chief Officer 
not iin the following note (Ex. 12 / 5 ); 

MnnioipWation, 

Dated 9-i2-l941. 

Note for the Standing Commllce. 

As rwiuircd by S. 2 tO (3), I have tho honour to ra- 
ou^t apKal of the Standing Committee to the revision 
Kail of license fee., as under. The new rates will 

come into force from 1 4-l94o. 

S. NO. Subject Proposed fee. 

1. For permisnons granted by the 

btaiding Committee underS 15 
of the City of KaracliiMumc.pa (2) Over R) but 
Act, 1933.und where mochamca ipto 2U U. . 
power is employed provided that J 

where the proiwscd fees arc lower (3) 0 20 but 

thnnthosepnscrib-dforlradcsor t>'\ 

operations falling witl.in Ss. 1.54 ^^ 3 . 100- PA. 

i 155 the fees fixed for trades or (4) 0 er oO but 
oiierations under these sections upU) ^ R t • 


which is 


will be charged. 

2. For (a) Factories and workshops 
established before 1-11-1933 and 
where mechanical i) 0 wer is em¬ 
ployed, fb) Refining sugar by 


Ha. 200' P.A. 
(5) Over 75H.P. 
j^sSOO- P.A, 
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ina. jiiiifiy, (<•) Giindin^^of "rain 
t.,v inacliiiv'iy. (d) Cleaning nn<l 
/or "I'indin;; cliillics ly niu<-hi- 
m-ry. fi') Mamitai'tiiriii" !<••' 1-y 
niai-iiiiK'iy, 

I'OV newly cs(alili'liiii;.':i work'lioii 
or a factory wliicli is iionnitti'd 
ii.vllio Standin;-;('oiiiiiiittfc mul-'r 
S. lol City olKavai-lii Municipal 
Act. mill wliero no incclin- 
niciil power isii-scdund i'orwliich 
no fee has lictn spodficully pre* 
.-criiicd or flic li'.- itlvoady pre- 
si-riljod is less than whicli is 
heroin pusciilcil. 

I'nr workshops and factories 
(vlaidished hef'orc Ist Novem- 
hcr iy3;i and whcic liund 
liitinuv is employed. 




fsainc :is iibovet 
I'or establishing 
a (aetory'Rs. 
50/- 1\A. 

For establishing 
n workshop-” 
R^. 2V- 


Rs. 25 ix-r uiimnn 
e.\cept fovblack- 
:-iniths, copper¬ 
smiths,tinsmiths 
and marble cut¬ 
ting where the 
pre.sent license 
ICC of Rs. 0 ix-r 
annum shall con- 
(inuc to be levi¬ 
ed. 


I'ur trades to la- dielaied ulfvii* Rs. 10 per aiuunn, 
sivc by the Chief Onitvr under 
the powers vested in iiim 
under S. 1-55 (ii) of the City 
I't Karaelii Municipal Act. 

11)33. 


Sd. r. d. Rhojwrtiii 
Chief Ofiicer.” 

This was approved hy the Stimding Committoi'. 



The foiin of liccjiso whicli wa.s foi-wartled 


hy the Chief Oflicei' to Ihe plaintilVs in 
Jf t3 is ns follows; 

''Karaelii ^funieipul Corpmation 


.August 


LlccjU'C No. lot) 

License fco Rs. 

LiceiisL lor the trade uiiJ opeiations connected with 
the manufactnre of iron safes, with iron or tin work¬ 
shops of foundry, willi proco.sses of glass levelling or 
liolisliing, stone grinding or cutting, marble cutting, 

grinding or iKilishing or metal culling. Mr. 

Karaelii, is hereby given a license for a jicriod of one 
year from 1st April 194 to 31st March 191 for the 

trade and operations connected with.on 

the premises measuring in area , .. s(j. ft. on plot 

No. street.... Quarter.... Karachi, subject 

to the rules in force relating to such license, which 
arc hereunder reproduced and subject to any amend¬ 
ment thereof Dated.194 . 

standing Committee's R’fiolution No. 340 of 2D-4- 


1943. 


.'-'Uperintcndcut of Licenses 

Deputy Chief Officer”. 

Below this ate printed tho rules which have 
iilroady been set out above in Ex. 11, but it is to 
bo observed that the heading of these rules is 
‘'Buies (under ss. 155 and 28G (54)) read Avith 
S. 151.” The words" read with S. 151” are not 
3 Tinted, but are written in ink. 

[Id] The company has paid sepaialo fees for 
its operations which come under the designation 
of jnetal casting, and it is common ground that 
it piiy.s proi)erty taxes, water-tax etc., and for 
various storage licen.ses. 

Lio] Turning to issue No. 1, I consider it 

/ 


obvious, with all respect to SIr.Lulla’s argument 
to tho contrary, that neivly establishing a fact¬ 
ory is not a continuing process like carrying on 
a trade. Section 230 ( 2 ) provides that a permission 
shall specify the period for which it is granted. 
In the case of newly establishing a factory this 
merely connote.s that the establishment must 
take place within the period specified by the 
p8rmis.sion: it does not mean that in addition to 
establishing a factory within the period specified 
l)y the original permission fresh retrospective per¬ 
missions or extensions of the original permission 
are to l)e obtained so long as the factory continues 
to work. No period was siiecified in the pel-mission 
granted by the Standing Committee, but it was 
tacitly assumed by both parties in argument that 
by the mention of an annual fee it was implied 
that tho period was to be from year to year, 
and that the rencAtal of tlie permission from 
year to year was dependent on the payment of 
a fee each year. It is advisable for authorities, 
constituted ijy statute to give attention and to 
adhere to tho language of the statute when ex- 
(’rcising ixiivers granted by the statute. The 
Alunicipal authorities concerned did not pay 
attention to the exin-cssion ‘‘neivly establish”, 
nor did they specify the period. Hod they done 
so, they could hardly have avoided seeing that 
what the Cliief Officer proi)OSGd was inconsistent 
with llie Act; for, paraphrased in terms of the 
-Act, what the Standing Committee did vas to 
give the following i)ermis3ion:‘‘ We permit yon 
to newly establish a factory. The period for 
which the permission is granted is for as many 
years as you work tho factory. You must pay 
an annual fee”. It seems obvious that onwa 
factory has been established with permission, 
then the expiiy of the permission cannot convert 
retrospectively such an establishing into an 
establishing without permission. The answer to 
a prosecution is clear: "We did establish with 
permission.” The Municipal authorities have 
fallen into the same mistake as was pointed out 
by my learned brother O’ Sullivan in A. LB- 
1945 Sind 116*; there the municipality was em¬ 
powered to charge a fee for putting up a pro¬ 
jector. but as my learned brother held, was no 
empowered to charge a recurring fee for the con¬ 
tinuing use of a projector. 

[16] As for the argument that annual ^ 
should be regarded as instalments of a single im, 
a short answer is that the amount of the single 
fee is not specified and that the annual fees reccr 
indefinitely. Mr. Lulla also argued that an 
annual fee was leviable as a condition und« 
S. 151; the levying, how'ever, of a fee is 
by S. 230, and the conditions contemplatM ^ 
s. 151 have nothing to do with the levying of a tee 
for a permission under S. 151. 

\ 
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[17] IW. Lnlla again argued Ihiil tlic words 
“in this behalf” which occur in the iH'rnhssion. 
referred nob to S, 151, but to s. ly.j and Hint the 
real intent was to make a condition that tlio 
plaintiff should take out a license under S. 155. 
If, however, plaintilT's trade fell within s. 155, 
then such a condition was unnecessary: if it did 
not,then such a condition was not warranted by 
the Act. It may be pointed out that the depart- 
)nent concerned appears to have been mistaken 
about the true i)Osition; Ex. C/O, the license, is 
really referable to S.150only,bnt thedepartnuml 
has written in ink “read with S. 151. 'lltc coiuli* 
tionsof this license pertain to ihe carrying on of 
an obnoxious trade, not to the new estahli«*liing 
of a factory. This same confusion i.-; apparent in 
the notes of the Chief Olhcer regarding the 
levying of fees under R. lol. Kach of the notes 
treats the newly establishing of a factory as if it 
were a continnons process, like the carrying on of 
an obnoxious trade, or in fact as if establishing a 
factory was the carrying on of an obnoxious 
trade. In the letter signed by tlio Chief Ollicer 
liimself, EX. g/ 22 .sent to the plaintifi's is the 

following passage: , , - 

’ License fee according to tlic slronjitli tlio niiulii- 
ncry employed liy each owner levied c.t oil 
iadoiie!> mfhoiil cxceiition. The niuxinmm amount of 
ikense fee is Its. lOO/- only i>cr imuhinc wlii.-li i.s not 
excessive The license fee is paid for the liKht to i'l.'' =* 
liceH’^aUc trade and wlii. h lins to he eontrolk-il and 
supervised hy Municipal AKcm-y. Tliis is one of tl.- 
Idf^gest workshops established in Kauichi. 

Single fee cannot lx: recovered in this ci-- as th.' h e 
fixed is annual. This docs not full under S. 155 and ns 
wuch fee under tliat section eannol !)■.' revovorod ns 1li<' 
permission granted tor establishing the workshop is 
under R. 151 as stated above." 


[18] It indeed remarkable to find witliiii the 
span of a few lines two such inconfli.stent slate- 
ments: (a) “the license fee is paid for the right 
to ply a licensable trade” and lb) ‘ tlic I'ermi.-}- 
sion granted is under s. 151. ’ 

[10] A further argument was that the fees 
could liave been fixed under s. 1.55 and that 
effect should Ijc given to the resolution as if it 
fixed the fees not under S. 151, but under s. 155 
( 1 ) ff) (ii). This was not the case in the written 
statement, and secondly the plaintiff has paid 
w'jmrato fe(‘S under R. 155 (i) (f) (i). 

[20] The truth of tlicmailer is that the Muni¬ 
cipal authorities overlooked tlie distinction 
Ixitween Ss. 151 and 155. and souglit to iiniiose a 
recurring iinixist in ivturn for ix-rmi.s.sion to 
establish a factory a.s if establishing a factory 
meant carrying on a factory. 

[•21] hsiie No. 2.—Since an annual ft^' is not 
)K:imitled as has boon said above it would npi>ear 
to follow tliat an annual fee is in the nature of 
n tax. Wliether it is termed un annual fee or a 
tax. in either case* it is not warranted Iw the Act. 


The question whethei' the h't'.s levied on eacii 
macihno constitute a (nx dties not llius arise 
necessarily for deei.sion, hut the uiilhoi'ilies qiiol. 
ed by Mr. llakninntrai, 5 Hang. 21-2,' 51 Mad. 
H7<)^ ami 5r. ALL, ‘2il.‘ shew that a iinmieipalily, 
is not entitled to regard and use fees ns a methcx.l 
of taxation, and obviously Hie raising of n foe 
iroin iLs. (5 for im-fal cutting to over ps, 1,000 
suggests an impost ealeiiliiled according to ca¬ 
pacity to pay rather than according to tin' cnsi, 
to the municipality. 


'■•>•>’ Isaiie A'o. The tir.-l condition pnr- 
]iOrts to delegate authority to llie C’iiicf (Hlieer to 
lay dow)i terms and coiiditions, and is lliusiu- 
fonsi.stonl with the language of s. 151. since ii is 
not for the ('hief Ollicer, hut for the Standing 
Committee to lav down terms mid conditions. 


[•25] The second condition is tliat the Standing 
Cummiltec reserve to tliennelve.s the right to re¬ 
voke the ])ermission at any time without assign¬ 
ing any reason therefor 'Ibis is, in my opinion,| 
an unreasonable conditiini. If it means what it^ 
say.s, then (he Standing Committee could wait' 
till the plaintilTs erected their factory and a day 
after its erection it conlil without any reason 
known to the plaiiilifl’ revoke (he {ieiinis.sioii; or. 
il eould wait for thirty yeai< and then turn 
loimd and say that the perini-s-^ion was revoked. 
Section 151 contemplates th.it conditions if any 
nmst be spocilied, 

[• 2 i.' The third cOmlilion i.s illegal except in so. 
far as l!s. 100 are leviable as a fee for such ix-r-j 
mission. 'I'he plaint docs not make a grievance 
of the fad that the department sought to recover 
a fee in rcsiKict of each motor. It was, liowever, 
only aftei' the production in Coni t hy llie muiii- 
cii^ilily of the Standing Committee’s iirocceding.s 
of I'J-ll that the true intei'iiretation of the Stand¬ 
ing Committee’s resolution (f..x. o/a) granting 
js'i-mission to the jilaintifl's to establish a factory 
could be ascertained hy tlie plaiiitifis; and it is 
noteworthy that in tlie corie.spondence the do- 
jiartmeiit had refused to supply a copy of the 
Chief Ofticer’s note to the Standing Committee. 
There is not a word in the Chief Officer’s notes to 
suggest that each motor was to have a separate 
fee levied in resii^ct of it, anil it seems obvious 
that such an intention would require very clear 
words. If separate motors were to be the unit for 
calculation of fees, then the immicijiality at once 
discriminated in favour of steam boilers as 
against separate electric motors, According to the 
true intorjiretation of the resolutions the Chief 
Officer had not Ik-i-ii given lOwer to it.ssoss fees 
iqion each motor. 

[• 2 . 5 ] /ssac So. I _'riiis issue is not necessary 

for the disi>osal of Ibis case, hut it is eleiii- from 
the authorities that a (’oiu t of law may inlerfcio 
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tho iictioi'? of a local body, which is a crea- 
'turc of statute, uuaor certain circunistancos. 

[ 2 Gj I'i-iKC So. .5—It is clear that from the 
<^tart iho i-laintitTs chsMited the. terms of the per- 
mission. I cannot see that by their conduct iii 
startin': the factory tliey made any representation 
iu the Standing Committee or let it to understand 
that they wonM accept terms and conditions 
uiiich tlie Stuiuliiig Committee or the Chief Officer 

wer-‘ not authorised to inii>ose. 

[27j \o. 6. — Ibc fiiO of ES. 1570 IWS 

1 .■(■n r. ached by calculating the fees on separate 
motois. This was not the purport of the C’hief 
Ollictr's note which underlay the resolution of 
1911, and an incivas.' from its. 100 to its. 1570 
would pr/nirt/I'cfc aj'peav unreasonable. It is 
true that the amount of a single fee may perhaps 
jusfirnilily be more than that of an annual 
iVc, In any CAS'-' it i.'^ not for this Court to state 
whatlnsllie municii'ality should imiiose. All 
that concerns tiie Court iu this particular case is 
llml the Standing Committee had authorised n 
levy of lis. 100 only and that if a factory was 
estahli.dii‘d daring the subsistence of the ix-rmis- 
sion then the non-payment of fees in future clonld 
not convert that establishment into a wrongful 
establishment. 

f‘ 2 s] IfSHe So. /'.—Since the plaintiff under 
the threat of process deposited on 10-8-45 under 
protest with tlie municipality an amount to which 
the municipality is not entitled the plaintiff is 
entitled to a refund with interest at 6 per, cent 
per annum. Admittedly. Bs. 100 were due two 
years bufore the dci^osit was made and Mr. 
llakumatrai is willing to pay interest on Bs. 100 
in return for interest on the balance of the de- 
posit, llenco, Bs. 3128 were deiwsited in excess 
and the interest on this amount should run from 
10.8-45 up to the date of recovery. 

[29] Issues Nos. 8 and 9—These issues were 
not pressed. 

[30] Issue No. 10.—It is declared that the 
conditions imposed on the permission granted by 
the Standing Committee in its resolution (Ex. 6/ 
5) upon the Chief Officer’s noto (Ex. 6 / 4 ) 
are illegal and not binding on the plaintiffs, 
except in so far Bs. 100 are leviable as a fee for 
such a permission. It is declared that the per¬ 
mission granted under S. 151 of the City of 
Karachi Municipal Act is not revocable. The 
defendants do pay the plaintiffs Bs. 3128 with 
interest thereon at 6 per cent, per annum from 
10-8-1945 till the date of recovery and costs of 
the suit. 

Decree accordingly. 


Vatoomal V. GodiiI'AIAL (Thadani J.) 


i.lB. 
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pAvis C. J. AND Thadani I 

toomal Thamcerdas Defendant^Applu 
cunt V. Godhumal Mulchand—Plaintiff ^ 
Opponent. 

Civil Revn. Appln. No. 74 of 1943, Decided on 20^ 
1917, from order of Asst. Judge, Larkana, D/- 
12--5-1943. 

Civil P. C. (1908). 0. 9, R. 13-Ex pane decree- 
Appeal from, summarily dismissed—Application lo 
set aside decree, it competent — Civil P. C. (1901), , 
0. 41, R. 11 and S. 37. 

The Court which has passed an ca: ^rie decree ii . 
not competent to deal with an application made to it 
for setting aside thi- cx farte decree when an app^ 
against the cx parte decree has beensummarilj dismii* 
sed bv the appellale Court'. Case law discusud. 

(Paras 4,23] 

Annotation:—('44 Com ) Civil P. C. 0.9 R. 13 N.IL 
Cases referred:— 

1. (’97) 21 Bom. 548. Bnpn v. Vajir. 

2. (’21) 23 Bora. L R. 597: 9 A. I. E. 1922 Bom. 180: 

46 Bom. 1: G3 I. C. 910, SbiappaParsav. Ramcbandra 

3. (’17) 44 Cal. lOll: 4 A. I. E. 1917 Cal.29:411.0. 

497. Bvari Mohan Kundu v. Kalu Khan. „ 

4. (’32)'ll Pat 409; 19 A. I. E. 1932 Pat. 238 : 138LU 
903. Batuk Prasad Singh v. Ambika Pwfd bujgh. 

5. (’70-72) 14 M. I. A. 465: 10 Beng. L. R. 101 (P. W, 
KrUto Kinkcr v. Burrodacaunt Singh. 

6. (’41) 16 Luck. 697 : 28 A. I. R- 194lOudh 2ol. 192 

I. C. 269, Sheo Piavi v. Tribeny Prasad- 

7. (’33) 20 A, I. R. 1933 Nag. 117:1421.0.143, Sbeo* 

liil V. Mohammad Ismail. , ^ ... fl_L. 

8. (’27) 14 A. I. R. 1927 Mad. 722:1031. C. 146, Bob- 

ramanin Iyer v. Vavadara'ulu Naidu. 

9 (’22) 9 A. I. R. 1922 Mad. 33: 66 I. C. 59, PaJawap 

pa Cbetty v. Sobramania Chetty. ^ 03 

10 (‘24) 11 A, I. R. 1924 Cal. 830: 61 Cab Jl5. 83 

I. C. 220, Kalimuddin Ahmed v. Esaba^ddin. 

II . ('37) 21 A. I. R. 1937 mg. 381; 112 I. 
Kikiibhai v. Mt Safia Bi. 

12. (’37) 24 A. I. R. 1937 Cal. 648: 172 I. C. 729. Mow 

Mohan Kundu v. Nripendra Nath. o- MI 0. 

13 ('15) 37 Alb 208: 2 k. I- R- 1915 All. 2. 281.u 

261, Mathura Prasad v. Bamcharan 

14. r97i 24 Cab 759. Uma Sundri Devi v. g 

15. (’81) 3 Mad. 1, Boyal Eeddi v. Linga BwdJ. 

Srikrishuidas H. Lulla-iot Applicant. 

Jamiatrai Lalchatid—ioT Opponent. 

Thadani J.-This is a 
against the order of the learned Ass 
of Larkana who confirmed the order of t 
Judge, who had refused to entertain an PF 
tion for setting aside an ex parte 

[2] The applicant Vatoomal son of ^ 
das was a defendant in suit No. ^9 

stituted in the Subordinate Civil ConrUt^ 

in which an ex parte decree was pas^ 
him. The applicant then made M 
under O. 9. B. 13. Civil 

for setting aside the ex parte deci^- , ^ 


I 


was summarily dismissed by 
Court, Larkana. After the summa y 
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of tliQ apiioal, tlio appUcant moved tlie trial 
Court to hoar liis application under 0. 9, R. 

13, Civil P. C., hut the trial Court declined to 
lioar tho application on the ground that an 
api)cal acainst the decree ex p.irk had been 
summarily dismissed. The applicant then lilcd an 
appeal against tlio order of the trial Court dis¬ 
missing tho application under 0. 9, R. Rh Civil 
P. C. to tho District Court, Larkana, and thoDis- 
trict Court, Larkana, dismissed tlie appeal. It is 

against the order of the appellate Court dismiss. 

mg the appeal that the applicant has come in 
revision. 

[3] Mr. Liilla for the applicant contends that 
the trial Court was bound to hear and decide 
the application fo setting aside tho ex parlc 
decree, that the trial Court’s refusal to decide it 
amounts to a failure to exorcise jurisdiction vest¬ 
ed in it by law. Mr. Lidia’s argument is that 
tlie summary dismissal of an appeal under the 
provisions of 0. 41, B. H, Civil P. C.,has not the 
effect of merging the decree of the trial Court 
into tho decree of the appellate Court, as is 
evidenced by the fact that no decree is drawn 
up where an appellate Court sunuiuirily dis¬ 
misses an appeal. 

[4] The question for our consideration is 
whether tho Court which has passed an c.r parte 
decree is competent to deal with an application 
made to it for setting aside tlie ex parte decree 
when an appeal against ihc ex parte decree has 
been summarily dismissed by the appellate Court. 

Our view is that it is not competent. 

[5] Mr. Lulla for the applicant has relied 
upon the decision of the Bombay High Court in 
21 Bom. 548.^ The question in that case, however, 

^Yas whether the Court that passed the decree 
was competent to amend the decree after an 
appeal hied against tho decree had been sum- 
marily dismissed. 

[Cl The facts of that case were these: ihe 
plaintiff had sued to establish his right to have a 
mortgage bond passed to him by the defendants 
registered to him under tlie Registration Act. 

of 1877 . The defendants having denied execu¬ 
tion before tbe Registrar, registration of the bond 
^Ya3 refused. Tho Suliordinate Judge found that 
the execution of the bond by the defendants was 
nob proved and njjoctecl the claim. On appeal the 
apixjllalo Judge found that the execution of the 
bond by thedefendants was proved, and he passed 
a decree reversing tbe decree of tho Court below, 
and awarded tho plaintiff’s claim with costs. 

Tbe defendants preferred a second appeal, but 
tho High Court dismissed it under S. 551, Civil 
P C [Act XIV (ill of 18521 corresixmding to 
o. 41, u. 11. Civil P C. [Act V [.5l of 1903.1 The 
plaintiff then ai»plicd to the trial Judge for a 
review of tbe judgment on tbe gmund that it 
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was necessary that tiio di’cri'i! Hhould contain 
an order directing the registration of tlio docu¬ 
ment. Tho Judge ordered tho decree to bo 
amended as prayed for. Tlio defendant then 
applied to the High Court contending that tho 
decree of the Judge in appeal having been super¬ 
seded by that of Iho Higb C’onrt in second 
appeal, the Judge l»ul no power to pass any 
order either under S ‘iur. or under. S. mo, C ivil 
P. 0. of 183-2. 

[7] :\Ir. Lulla contend.! that the principle 
involved in the P>oml)ay case is applicable to 
a case wliere an application is made to set aside 
nnrx parte decree, and that when an iippi-al has 
been summarilv dismissed under the provisions 
of 0.41, U. 11. Civil P. c,. the decree of the 
trial Court is not ullirmed, varied or reversed, 
and so remains intact, and that so long as it is 
not allirmed. varied or reversed, the Court that 
passed tlie cx parte decree must hoar and decide 

an application to set it aside. o t • n 

[Sj The judgment of l-'arran C. J. m the 
Bombay case is a very short one and proceeds on 
the change of language made in 1538 in S. 551, 
Civil P.G. of Put ^vo (.lo not tliink that tho 
cliiii'f'e of language made in lSs>! in s. 551,> 
Civil 0. P. of lss-2, has tlie effect of rendering 
a decree of summary dismissal pitssed by 
Ihe apiiellate Court for the purioscs of the Code 
of Civil Procedure, for instance S. 97, a nullity, 
Farran C. J. in his judgment has stated that it 
may he conceded that a dismissal of an appeal 
under s. 551. Civil P. C. of 188-2 corresponding to 
0. 41, u. 11. Civil. P. C. of 1-103, is a decree and 

is aniicalable. But the learned Judge sap: 

"Slill it is cle.irly not orifi i-oiiQruun.i tb'i deci-ce ol 
the lowr Court. It kaves llic decree of the lower Coiirt 
untouched, n ilhc-r continued, nor varied, nor reversed. 

[9l Many years later in 1921, Macleod C. J. 
in 23 Bom. L. K. 597' had occasion to consider the 
decision of Farran 0. J. and it would apiear from 
the judgment of Macleod C. J. that he did not 
regard the judgment of Farran C. J, in 21 Bom. 
648‘ with anproval. Macleod C. J. observed that: 

-The fact that ill 21 Boui. -518,1 ibe High Court de¬ 
cided that nil npiitication to amend a decree, an appeal 
from wlrch hud been sumnmrily disiniy^ed, should be 
made to tho lower Court, does not upiicai- to decide the 
point befero us. Tlie Judges may very well have 
tho.iL-ht Ihul an application to amend a decree under 
S 206 of the Code of 1882 in the limited c rcumstaiicos 

menVoned therein filiouidb-Miiade to the Court which 

payed the dicixo, and not lo the Court which siimuia- 

rily di-inisscd an appeal therefrom, and the rafio cic- 

cidiudi may have been that the decree of the lower 
Court continued lo be the sub.taiitivc decree, but that 
decision is not binding on us when havini:; to determine 
iin entirely diOerent (piestion. and it has been dissented 
from by‘the H'gU Courts of Calcutta. Madras and 
Allahabad. There would be nn end to all certainty in 
lil-Kat^on if a case could be reopened in the lower Court 
afU-r an appeal the High Court hud been (lypo'>ed of. 
This wiLs tbe view tak*-!! by the Calcutta High Court in 


41 Cal. lOn.^i* 
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A.I.R. 


iJffoiv MiulfiU C. .I. 1 Ilf question was wlif- 
liifi- liif (’oiu-t wiiicii iKi=sfd Tiio ilt-crcf was com- 
]H’tfiii to lifiir an lij'i'licalion lOf ivview when 
an iipi'eal against tiif .imlgnifiit and deci-eeof 
ilio trial (-‘oiirt had hocii snininarily dismissed. 
Wf ihiiik it is ohvious that very undesirable 
conseqiif'iicfs might follow it an application 
iimlff (I. ‘.I, i; (-‘ivil V. C.. is heard by tlie 
t'onrt that passed aiU’.r/ao7t’decree, after the 
apj)el!ati‘ Court has stinnnarily dismissed an 
ai)pf!d again.-d the (“.r puylc decree on its merits. 
J'’or instance*, if the Court that jmssed the ei'imrte 
decree were to hear an application under 0 . n, 
li, i:i, Civil V. C-., after the appeal against 
the cx pink docreo has been dismissed sum¬ 
marily, there U notliin.g to prevent it from al- 
lowing the application and the)i dismissing the 
jilaiutitl"'< suit. Wi' would then bavetwo deerees. 
one of the ai'pcllate Court summarily dismissing 
lii(‘ ai'pi'al against the cr purit' decree thereby 
iteejiing in tact the decree in which the plaintitt" 


lias succeeded in his claim and another decree 
passed hy tin- trial Court in respect of the same 
suhject.mtitler between the same parties in which 
the pliuntifi’s sttit stands disini.ssed. in none of 
the cases upon wliich Mr. India has relied has 
this aspect of the case been considered. 

ilO' In 11 Pat. 10'7,‘ also the (piestion of sum- 
inary dismissal of au appeal was considered in 
relation to the forum in whicli an application 
for amendment would lie. The learned Judges 
relied upon -21 lioin. 518* hut made no reference 
to the later decision of the Bombay High Court 
in 23 ]tom. L. n. 5:i7- in Avhich the soundness of 
the decision in 21 l*.om, 518*was doubted. 


[11] We think the following observations of 
their Lordships of the Privy Council in 14 M. l. 
A. 405^ at p. 490, furnish a guide in interpreting an 
order of summary dismissal of an appeal under 
u. 41, H. 11, Civil P. C. notwithstanding the fact 
that many years later a change was made in the 
language of S. 551, Civil P. G., 1882. Their 
Lordships said; 

■' The (unction of au iqiix-llatc Court U to determine 
wliat decree, flic Court below ought to have made. It 
may affirm, reverse or vary the decree under appeal. 
In the first case, it loaves the original decree standing 
superadding, it may be, an order for the payment of 
the costs of tlic apixal. or for interest on the amount 
originally decreed, lii the other two cases it substitutes 
other relief for the relief originally given.” 

[12] We think, then the simple way to look 
at an order passed under 0 - 41, R. il, Civil 
P.O., .summarily dismissing an appeal is to sec 
whether iho order of summary dismissal leaves 
the original decree standing, and if it does, it 
amounts to an utfirmation of llie decree. In our 
view, where an apical is filed and the judg¬ 
ment of the trial Court is before the appellate 
Court, and the api>ellate Court iicars ai-gumeiits 


of the apidlant's advocate and considers the 
judgment and then takes the view that it will 
serve no useful purpose to issue notice to the 
resijondent, and decides to dismiss the appeal 
summarily, the judgment of summary dismissal 
affirms the decree of the trial Court in thewords 
of their Lordships to which we have referred. 
It is, we think, upon the strict adherence 
to the interpretation as put by their Lordahipa 
of the Privy Council upon the functionsof an 
appellate Court that the possibility of conflict- 
iug decisions which we have indicated can be 
avoided. 

[IS] There mu.st be some object whereby under 
0 . 41 . R. 11 ts), Civil P. C., the dismissal of an 
appeal under ii. ll shall be notified to the Conrt 
from whose decree the appeal is preferred. We 
think tlie object is to be gathered from the lang. 
uage of S. 37, Civil P. C. Section 37, Civil P.C„ 
says: , 

“Thecxpios-ion'Couvt which passed the decree, w 
words to that effect, shall, in relation to the eiecutira 
of decrees unless there is anything repugnant m the 
subject or coutext, be deeind to include, (a) where the 
decree to be csciuled has been passed in the exerew 
of apFlk^te jurisdiction, the Court of first iDStance...... 

As the executing Court of an appellate dwree is 
tlie Court of the first instance, it is siiflScient to 
notify to tlie Court of the first instance that the 
iijipeilate Court has summarily dismi^ the 
apical from its decree, and the Court of the iirs 
instance could then execute the decree o 
summary dismissal which in effect is its own 


Ul In view ot S. 37. Civil P. c. ''ift 
1, E, n (3), Civil P. 0., we ao not tonkit >» 

issarv to say that a decree passed by 
1 Court is merged in the deci^ o 
ellate Court when the appellate wurt 

ses the api)eal, Indeed, we think there 

Bience between an order -- 

5 ing an appeal and a judgment ^ 

•ce of the lower Court on Jufla 

12 . Civil P, C., in the matter of 
decrees. In either case, S. 37, My 
lies. We think this view is m confom T 

1 the words used by the Privy 

ch we have referred. , , ^ 

15 ] Two other cases to which Mr-. L^ ^ 

ted our attention are 16 
, E. 1933 Nag. 1171 Ne.ther Of th^^^ 
'ever, deals with an application 
.3,CivilP. G. , - 

16] The only case which Jlr. ^itb 

. to refer to us and which deals dii-MMy 

l)oint is the one M \],q View 

1.722,® where to enterteia 

i the trial Conrt had jurisdicti 

application to set aside an ex porW - 
. ll.. Af toe defendant s api 
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till! siLiiU’ f.r imrte ileciw. Tlio leamwl 
Judge thouglit thill the liingmige ot o. ‘.i, K. i:h 
(•ivil P. C., which enahlos a defondanl to "apiily 
to the Court hy wliieh a deci-ee was {(assed 
tor an onli!r to set it nsido” would aiH>eiU' 
to reserve that power oven after an appellate 
decree has heed passed. \Yo are miable to see 
any such reservation in tlie language of order u. 
lade l:h Civil P. C. As we liave observed, if such 
a power were still reserveil and the trial Court 
exercised that iKDwer to set aside the c.r [Mi le 
decree, and then iiousuiled the plaiulill, au 
extraordinary result would follow, arcsultwhifli 
could never have been in the contemplation^ of 
the framers of the Civil Procedure Code. Cur- 
genven J. appears to have heen influenced by 
the decision of an earlier decision of the Madras 
High Court in A. 1. it. 102-> Mad. fW.” in which 
it was hold that ewu where a defendant has 
been a parly to air appeal which has heen 
disixised of, au a[)plieatiou by him to sot aside 
iiu t'X parte decree does not lie in the apjicllate 
Court but ought 10 be filed in the first Court. 

|l 7 ] AVe have referred to tliis case and we 
lliiiik, in one souse, it is against the contejUi(»u 
of tlie applicant. Ibuncsam J. -•>aid at pagi'.s 

‘We must vtimnilif-r th;it in tin- of llii< 

fliiC'.t'on it must l>e a^sumeil tluit tlie dcfemlint wlio 
v.;is idiscnt in the fir.st Court d' fipialhilc 

Coiivt fur if ho was aUsent in tlio uppellalc Court aiso 
uiulcrO. 41.K. 17(‘2)rtnui.i)licutionto set aside the 
nimellate cx por/c decree would lie under 0, U. 11. 21 
and Art. ICn fnot Art 101 ), Limitation .Vet. would 
apply. On this assumption, it is dillic dt to des¬ 
cribe tlie appellate decree us an f.r parlc decree of the 
uppelUte Court except by a strniiiiiw of language wliich 
is not justified; and if it can be so described, the peti- 
lionor would have ii second period ol limifation under 
\rt. IGl starting from the appellate decree—an anoma¬ 
lous result whicli could hardly have been intended by 
(he Icgislntitre. It may be urged hy the iietitioner that, 
it is equally anomalous if the fir.-,t Court has jurisdic¬ 
tion to set aside an ex i-arte decree after it is nflirmcd 
|,y the appellate Court. Hut. in reply to this apparent 
anomaly, I would urge two coiHidcrationsi (l)an applic¬ 
ation alter the disposal of the appeal, to set aside the 
fj- i>ai tc decree of tlie first Court can hardly lie in time 
and can arise very lurily. The Legislature might well 
have been content not to anticipate and provide for a 
case which is most unlil{ely;(‘2)infiuclicnses the projK-r 
course ol the applicant would be not to wait till tbo 
disposal of the app' iil but to get an udjouvinnent of 
hearing of the appeal to enable him to apply befoic the 
first Court to set aside the « i parte decree." 

The case in A. 1. R. 1324 Cal. aso,'" is distin- 
guishablc by reason of the fact that the apixjal 
in that case was not summarily dismissed hut 
dismissed for default. 

[lb] \Vo will now refer to tlic cases in which 
this particular contention of the applicant has 
l>C(m negatived. 

[13] In A. 1. R. 1937 Nag. 881." Niyogi and 
Pollock JJ. considered this aspect of the case, 


and came to the cundii.sioii thnl win ce im iiiiiicl- 
lato Court lias judicially coii.sithu'c-l Iho grounds 
impeaching tlio correctness of (he drcree under 
iipiH-'al and dismissed the api<!al by an order 
wliich. so I'ar as that Court i.s concoriicd, i.s 
conclusive, the dismissal ol Ihc appeal under 
order Jl. lode ft. Civil I*. C-. -sui>erse<les tin* do. 
(•roe of the trial Court. The fads oflhai case nro 
identical to llu'fads Kdoro us. In that case, tlir 
defoiidaut applied to the trial Court to set aside 
au piiitc docri'o under order ii, Rule I't, (i\il 
P. (1.. and at the same time tiled an ai.peul 
against the (*.'■ parte decree. I lie apical was dis. 
mis.sod under order 11. Rnh* H. (ivil C., and 
later the trial Court di.sniissed the application 
under o. !i. R. R'. Civil P. C., on the ground 
that iliee.r.puWt'ilecivi' had heen supi'r.sedcd l>y 
tlie decree of the appellate (omt. 

■:20; In A. f. R. 1037 cal. Ol'^.'* the view taken 
wa.s tliat ail »■ >' p>irlt‘ decree retains its character 
as an er piirte decree initil llu! aiipellate (ourt 
has (telermiiieil the rights of tlu* parties. .After 
siicli determination I'V the ap[>e!lnte (ouiTthe 
ilecrce of the trial Court Cf'use.s to exist. It is true 
that in this case, tlie apjcal was not summarily 
di-mis'cl under o. 41, It. 11 , Civil 1'. but 
we can .see no dilVeivnee in )'rindiJe in the 
matter of an adjudication resulting tiom a siun- 
mary dismissal of an apieal anil that re.-'ulling 
from the aflinnation of (he decree (if the trial 
Court under o. 41, It. 82 , (ivil P. t. 

21' III 87 aLR. 20 s,’'‘Cliamiei'and Pig'g'utt-U. 
also took the view that ilis not ojK'n to tho 
Court which pa.-’.sc-d the cr/wWc decree to en¬ 
tertain an a]i|ilication to set it aside. 

■2-2l In 21 Cal. 7i)3," Macplierson and Ameer 
All JJ. did not accept the contention that a dis- 
mis.sal under S. of tlie Code of 1882. cori Gspoii- 
(ling too. 41, R. 11 of the Code of 1309. was 
not adcci’oeoran adjudication of the rights of the 

parties. The learned Jiulge.s observed (p. 7()2): 

“It is true tbat tlie Court, acting umfir S, .R3L U not 
in a to <li-nl fully with the nppoii! or to nniki- 

any iillfi'iition in (he jiidgnicnt ordt'crio nppealed 
against. Ncvcrtli<-lc>s, it is ii determination inula final 
dc-tcriiiination of the appeal and it adjiidieiite? on tbo 
((uestions riii-ed bv the appellant so liir ns it is nece.-saiy 
to adjudicate nivm them lor tlio pni'iiosts of the iippciil, 
and wc can see no distinrt'on between an appeal, 
whieh is di>misvcd under S. .7.31 and an appeal whiirli 
is disini-scd iindu- any other section oj the Code idler 
full luaring. Tlie eiisc in 3 Mad. Ij'' fcnp[X)its this 
view U'glitlv or wrongly it i.s the practice of this 
Court not to draw iip dceiees in eases disiiiih. cd under 
S. fl.jl, or in the fas'- of a •■eeond appeal, when the de¬ 
cree i.s ni;e of di«mis-al, to record anytliing in the d. erre 
more than that the apjKid is dismissed. Rnt the effect 
practinillvis to in.ike the decree whieh is confii-med, the 
final decree to be executed in the suit, mid there tmi 
Ih! no (jncstioii that this Court has power to amend 
the dtcree wliich has been in effect eonfirmed by it so 
as to bring it into conformity with the jndgment 
which Is also eonfirmed." 


11 Siud 


Mana(.eh, K. K. in 


Sind v. Kanyalal (Thadani 



i.l.L 


[2:iJ Our conchiriion, tlion, is tliat ihe Court 
v!h\ch lasspa tlio cr parle (K-cree is ]50t competent 
to cntcrttiiii irn appiicJition under f). 9i K. l^i 
Civil r.C,. w'hen nii appeal against the ex parte 
decree has been summarily dismissed. 

[‘ 21 ] The result is tliat tlie revision application 

is dismissed with costs, 
v.n.ii, Pell lion dismissed. 
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O'SOLLIVAN AND THADANI JJ. 
Manaaer, Pincunilercd Eslotes in Sind 
Ilyih'-raUd^ Aiipcllaiit v. Kanyalal Bharo- 
mill Wadhica and others—liespondents. 

l‘ii-,4 Appeal No. 11 of 19-12, Dcciilcd on 5-5-1917, 
8fiain-t (It'croo of hirst Class, Sub-Jialgc, bhikarpiir, D/- 
7-12-19H. 

(a) Limitation Act (1908), Art. H — ‘‘Act or 
order"— Preparation and submission of scheme 
by Manag^'f Incumbered Estates — Sind Encum¬ 
bered Estates Act, 2 [11] ol 1896. 

Th»’ pi'cp.arfttion and suhniisaion of a. !i(]uidftlion 
Rohenit? under S. 17 (1), Sind Kncnmbeied Estates Act, 
is a statutory duty mid cannot be regarded as an act or 
order w tldii the meaning of Art. 14. \\ here, therefore, 
tbo Manager, Encumbered Estates, includes a cerUtin 
immovable property in the estate of the estate owner as 
belonging to him and as mortgaged by conditional sale, 
a suit by the alleged conditional vendee to establish 
the nature or extent of bis liglit to the property is not 
Rovernod by Art. 14 A, I. R. 1930 Sind 150, Ref. 

[Paras 6, 8 and 9] 

Annotation;—(’42-Com) Lim. Act. Art. 14. N. 3 

(b) Sind Encumbered Estates Act (2 (II) of 1896), 
S. 17 (1)—Liquidation scheme—Certain property 
included in scheme - Alleged condiiional vendee of 
properly —Right of suit. 

The liquidation scheme prepared and submitted in 
pursuance of S, 17 (1) pertains to the determination of 
debts and liabilities of the estate-owner and the manner 
in whicli it is pi-opo^cd to pay them. It makes no refer¬ 
ence wbiitever to rights over immovable proiierty, and 
S. 1*2 deals With procedure in the matter of the notifica¬ 
tion ofelaini.s and not rights to immovubie property 
against theaslate-ownev Ther fore, whore the Manager, 
Encumbered'Estates, includes an immovable property in 
the scheme as liclonging to the cstak-owncr and as 
mortgaged by conditional sale, the alleged conditional 
vendee is not bound to chaUengc the inclusion within 
six months from the date of tho publication of the 
order of management and it i.s open to him to establish 
tho nature or extent of hi.s right to the property by a 
suit: 2 Sind Sadar Court, Selected Decisions, P. 88. 
Rd. ou. [Paras 5, 7 and 8) 

Ca^ps Rpfared:— 

1. (’30)17 A. I R. 1930 Sind 150 : 124 I. C. 369, 
Siifan V. Kbcmcliand, 

2. ('99 2 Sind Saddar Court, Sel. Dec. at p 88, Mahomed 
Saleh Mnhinuyd v. Mato. 

3. (’tO* 6 Bom. 135, Asmal Salemnn 7. Collector of 
Broach. 

Kedmedas Dalpatrai—ior Appellant 
Srdmihindas H. Lulla — for Respondent 1. 

Thadani J. — This is an appeal from tho 
decision of the learned First Class Subordinate 
Judge of Sbikarpur in which be decreed the suit 
of one Kanayalal son of Bharomal for a declara¬ 


tion and injunction, with costs, against tk 
Manager, Encumbered Estates in Sind. 

[2) The facts material to the appeal are these; 

On 4-5-1933 one Rattanmal Shalumal sold sar. 
vey number 742 measuring some four acres to I 
one Sulibumal Tbarumal for a sum of M 6/)oa I 
Three years later, on 22-6-1936, and after the f 
death of Rattanmal, Sukbumal sold it toKana- I 
yalal Bharomal for the same amount. Both the 1 
conveyances were by registered sale-deeds. 

[3] Shortly after the death of Rattanmal, his 
son Naninal went under the protection of ‘4 
Manager, 1. E. in Sind. In due course, a liqni- ! 
dation scheme was sanctioned on 5-4-1938 by 
the Revenue Commissioner for Sind which 
showed that the estate comprised 79-Ac 4j-{A. 

of agricultural land situated in Talukas Shikar- 
pur and Garhi Yasin. The net liability against • 
the estate taken under the management was \ 
Rs. 2668 at tho close of the year 1936-87. In | 
regard to the land in suit situated in Shikarpnr 
Taluka, the report of the Manager, I.E. in Sind 


3 as follows; 

■ The land in this Taluka comprises one sum; 
lumber only measuiing four acres. It was sold condi* 
.ionally by the estate owners’ father tefore ma^ 
nent to one Sokhumal who again sold it to one Karr 
ralal on the same terms. The conditional vendm haw 
lot filed any claim yet in spite ^ ^ 

ioso. They will be evicted under S.31 od the pw 
ling of I'quidatiOD scheme and the surrey n 
eased out." 

[ 4 ] On 3 - 7.1039 the land in suit was lea^ 
3 ut by the Manager. Two years later, on21- - » 

Kanayalal 61cd a suit in the Court of the 
Class Subordinate Judge, Shikarpur. 
tho Manager and tho heirs and legal . 
tives of Rattanmal for a declaraHon an i) 
tion alleging that the property in sui J 
the subject matter of any mortgage y 
tional sale either in 1933 or 1936 an 
restrain the Manager from interfering 


Dssessioii. T T? in Sind 

[5] The defence of the Manager, ^ 

as that Rattanmal who an_ 

ceement 


ras an agn>-ui.— 
id sold the property in suit to Sukhu ^ 


M sum iiic — offrppmen* 

bjcct to a contemporaneous oral ^ 

hich rendered the transaction a m 

nditional sale, and that Kanayala 

0 return of M. 50) pviS ““f^enm- 
irred under the provisions of the ^ 
*ed Estate Act, as he had f 7tbe 
aim within six months from th ^ 

iblication of the ““"Sr deteni*® 

ind Government Gazette. Many 

ere taken to which it is not 
n the pleading, the learned trial Judge 

le following issues: , t.y not 

1 . Is the suit time barred? 9. ^ juris- 

ifficiently stamped? 3. , ^0 plain* 

iction to try this suit? d. 'ffhether the F- 


i 
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tiff has no i-ight to sno? 5. Is the suit not main, f 
tAinablo in tlio form in which it has been ‘ 
brought? 6. Is tho suit bad for multifariousnoss? ^ 
7 .13 tho suit barred by llombay Itovonno Juris- , 
diction Act X of 1870? 8, Is the suit barred by 
tho decision of defendant 1, and tho Itovenue > 
Commissioner? 9. Is tho suit barred by S. 42, ’ 

Specific Itolief Act? 10. Was Kattanmal Shalu- 
mal an agriculturist? 11. Whether tho salc-deed 
executed by Eattanmal Slialumal was not an 
out and out sale but a mortgage by way of con¬ 
ditional sale? 12. Has the plaintiff purchafcd tho 
property in suit from Sukhuunil? If so. is the 
transaction collusive and nuiUi fiihd is, Is the 
plaintiff entitled to the declaration and injunc¬ 
tion sought? 1-1. Whether notice given to defen- 
dant 1 is legal? If not what is tho consciiuonce? 
15 . What should the decree be? 

[cl Mr. Keshowdas who appears for the 
I^Ianagcr, I. E- in Sind, lias questioned the 
finding of tho learned trial Judge on issues 1 
and 11°only. It is argued by Mr. Keshowdas that 
as the Manager, I. E. in Sind, included the pro- 
YXiTly in suit in the estate of the deceased Eat- 
tanmal, tho suit should have been tiled within 
twelve months of 17.3.E';i8 under Art. 14. 
Limitation Act. In supi-crl of his argument 
Mr Keshowdas has rclitd \\\m the case m 
A. I. R. 19:30 Sind 150.‘ But we do not think the 
preparation and submi.ssion of a liquidation 
scheme can in any way bo regarded as an act 
or an order within tho meaning of Art. M, Limi¬ 
tation Act The preparation and submission to 
jtlio Commis-siouer of a liquidation scheme is a 
statutory duty; it is neilher an act nor an 
oitler. 

(7] The liquidation sclieiiie prepared ami 
submitted in ^airsuaiico of P. 17 ll), Sind In¬ 
cumbered Estates Act, I8f(;, H-itains to tlio 
determination of debts and liabilities of the 
estnlc-owner and the manner in which it is pro¬ 
posed to pay or discharge tlii-m . It makes no 
reference whatever to rights over inmiovahlc 
properly, and S. 12 deals with procedure in the 
matter of the noiitication of claims and not 
rigliis to immoveable property against the estate- 

[owner. , 

[8] It is imi) 0 ssible to accept Mr. Kcsliowdas 

contention that as tho Manager, I. E. in Sind, 
included the proK-rty in suit as belonging to 
tho estate-owner, and mortgaged by conditional 
Bale, Kanayalal, tlie alleged conditional vendee, 
jwas bound to challenge the inclusion and that 
as he hod failed to do so, it was notopon to him 
to CBtabliBli the nature or extent of bis right to 
'tho immovable prO[X!rty by a suit. 

[y] This aspect of tho ca.so has been fully 
considered by Batty J. in 2 Sind Saddar Court, 
Bel. Dec. at p. 88.’ After analysing tho relevant 


flections of tho Sind Incumbered I'lHifiles Act, 

0 fill of Iftor., Eiil-ly -I. observed : 

‘•There is no indiciilion of uny intention to confiRcalc 
titles, .imltho wlKilospirit ol U.e Sections he.emk- 
fore t-xniniuea manifestly limits tl..- oporit.ons of the 
Act to the m.'inn-.'rmfnt of the dcblor s [.|-<.|•eit^■. ii.ui 
(lots not extend to iiny pr-'iievly uliciuly ve>fed ni 
nnvlir.dv fLe. Sccl'onllis.Fi'hiiI'''.stillniore cxpl.cit iiiid 

nn'mislakuhlo in prcsu'lbii.K the c-Uc-rt of an order of 
nmm.Ke.ucnt.lt deekvrs ll) that ull tlun 

IH-mliuK. .. i» "f mbdin..s m- n 

Poned in S. 8 slmll bciUvod, .uid the opcuit.on of 
nil utoers es etr. then in force for such r/.M- nnd Imk* 
i.ar.s >h;dl be su-ic..dcd,a.ull-2)lhat >0 loi.R as tl.o 
umnaRuuent.ontiimes no (ivsh piwccd.i.gs 
he in-tituled. ct- . in K-pect of such (Ul^ and liabih 
(3l tla* of tiio (VU'>x sltall U‘ n 4nctc(i» am 

(. 1 ) noieisonoth.rth.in ilnj Manager sliall be coiuik- 
tcnlto moilR.iKC. chmKO, or Ica'c sach picii’City or 
nnv \ml thenoi. In tl.is M.it, s«l.-.'Cct.ons (1) nud ( ) 
of S. 9 ri.iiiiiesp<cm! coiisidcral.o.i. lli<y 
to nioecedii'gs. etc., in .oq-.tct to tl.c del.ts and l.abiti- 
tics mentioivd in S. 8. i c., debts luvl hub.l.U-s to 
which Ihc debtor U sulijctt, or which lucduiscrl on 
thr whole or any part of liis immmab e p.operly. 
Now. drUs and liahiUtie? to wluch tho dchtoi iilon*. 
is subject ure plai..lv debts and liabii.t.es for which 
he is rcsonallv li.d.le, and which con only be eniovced 
flcain-t him iu i-nvoimwi such as un-.cimd ueUs, 

1 ,abilities arish.K fiom beach ol cont.act or rom 
torts, and the hkc. And this class le.pmcs noconsideru- 
ti.m in the pre.-ont instance, for so far as the d.i.ms 

lor .icc.unls and other money 1 abil.t £s Rrc concerned 
there is no d'spnte that the procedings have been 
properlv staved, hor ilic sub-rection to ..pp y to the 
nrociediiiKs on any other Rroimd, it would have to he 
Fhowntlmtthe claim was either for a dob or a lial..- 
litv charc'-d on iht' ^'holc or >uiiic part of tlic debtor s 
i„m.ovab!e property, Nuw. lure the conUnt.op is not 
th.it propertv kdoiiRinR to the debtor is subject to. 
d. bl or a liability, but that ccrl.un propeity js not 
the proiHi-tv of tlm debtor at all, that is. not Ins, not 
that it IK b's hulijoct t/j rcrlain di bis and uabililic^, but 
llmt he lias no title to it. and that no one else caiv 
claim it. or n.anaKc it or apply it to tl.e .satisfaction of 
Ids d. bts on his bclvGf. .. The liability of an cstaU? k 
clcu.lv a distinct ihi.iK fiom the title to, i. e. the r.gl.t 
of owiitrship ill. an ot.ite, and none of ihe terms used 
in the paraKrapli la.-t priCfdiiiK could, with any 
shadow of mean,OK, be assO-iated w.th any phraso 
that included a complete ad'Cisc* piopriclarv title. 

It is incredible that the LcKkIulmc intended to 
such a limitation on tho proprictiiry virIiU 
ofunv I erson wlio liad not consented tliCTclo by appli- 
catioii. for olh' iw se there would liavc been no ijec s- 
sitv foricnuiring such anapplicition us the preliminary 
to'nclkn under the sUaute. it is. there ote also 
incfcd blc that the Legislature inU-ndcd that every 
man whose properly the manager might, by inadyor- 
tenco or on uiisr pn fcntalions nude, have takca 
under lis contiol rhould k drprived. even whori tho 
’ manu'-cment l.ad ceased, of the ordinary riglit of an 
' owner To turn fiom tl.e Act to the authorities cited 
i in aiKimicnl. it is to be ob.cived that noth ng m 
Act (I'llXVlof l«7l) has been pointed out wh ch would 
i show that the decision in ,'5 Uom. lelaliny to 

tl.at Act, would b- inapplicable in cases to which tho 

• S I K Act le96, appl es.'that is to say. tho 

) manager has no power to decide whether ceikm 
prop rty cluinied by his debtor belongs to that debtor 
^ or lo sOfiicbudy elfc/’ 

Wc entirely agree with tho view of Batty J. 
t The learned trial Judge was right in holding 


Kai;,\cii[ Mi-'Nii ii'ALn’V v. Sind PiiuVlxcE (DaviS C. J.) 


10 Sind Kai;aciI[ au M' ii'au 11 x. .• 

iNiit \ir. Jt, LiniitiUion Act. Isad no api'licatio.i 
!o ini :u t Of oi tho manaKCf >vlHch at- 
lotnpt' to fitVcct title to iiitinovable proj»i‘t>. 
aV iv4 of iMiolnectssary foL- 

tin' of n-ixirt.i 

Y |. .l/i/r-'Z <limis$e(h 
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ilAVIS (’. . 1 . AND O'Srr.LiVAN .T. 

M 0 IIh ip'll 0 / htiytichi v. / lO- 

r. ro' Siiiil and others. 

I ii>t XfiHj-.x] No. .'iSof lOKi. l)CL-i<lci1 «>» 2-V-2-ltH7. 
iinin .Iu(lj:iiu-nt ol' Tlnutitni •!.. ni-oiiid oi J. /• /*• 
l<i4? Sind OU. 

Grant—Resumption—Grant of land resumable 
ior ‘ public purpose' —Manuiacture of salt, whe¬ 
ther ‘public purpose’ —Employment of private 
agency to carry oot public purpose, if aiiects nature 
oi purpose. 

'I'liC ]>lll:t'i’ [iiililu-limp'-''' liill't ilicliulf II piUl)<)‘0 
that D ail oiiAt oriiim. in wlik h tho ^jcucval intotost 
ii! tlic I'oiiiiiniiiitv if DiipoM'il to till' paitiouliiv intcio>t 
otiln- iiiilivi'lnaiv i- iliim-tly aii'l vitally couccnicd: 

1 A. 1 , 11 . DIM 1 ’. f. 20 . I'i'li. frariis -J, '») 

iJyuii iiyritnicnf coiitaijunl In a it-.'olul’on, tho 
(lovoriui.i'iil jtvaiitoil < citiiin land to llio Karachi Coi- 
l>oratAii! a?: a concd-siun. tho Gincrnniont iC>ctvin;; tlio 
v i.'ht to u'Minto any r>avt ol the land foiutin}? part of 
1 lie concession lor a poliro piintoso on certain term-'’. 

I he (io\criiiii»'til iTsimicd certain portion of the land 
lor the I'Npaif'on of tho .»alt niimufactnret 

//(/if that till'incic.i-'-'in the iirodiictlon of salt, a 
\ ital cuinniodity lor the Hie of the community, wms 
manifestly a puhllc purpose and the uiciins whereby 
that public purpose was uchieved cAhci' through the 
dcpaitmental action of the (iovcvmncnt or the enerpy 
and effort ol private enterpv'sp. d>d not materially 
atfcct the {-escntiaily pnlilic imtuie of the purpose. 

(I’anv 6) 

Qr^aii' : How far the Court Ciiu iu prohibiting the 
I'cCon of tlie doNcinuicnt in the rcsunipt'Oii of land. 

[Para 7J 

Cn.'c u)<rred 

1. (15) 30 Bom. ‘iiH: 1 A. 1.11. 101-1 I*. C. 20 : 42 I. A. 
M: ‘27 I. C. '20 (P.C.), Ilamabai Vrumjee Petit v. }?ccy. 
ot State. 

Kiinatrai Dhojiaj— For Appcllaut. 

I-'nIihchond Afdidainnl and Tilidiiidfis ^\'adhulll<ll 
— for Respondents Nos. 1 and ‘2 respectively. 

Davis C. J.— 'I’liisi i.H an apiteal from a 
jiuli-inont of Tliadani •). of this Court, sitting 
iu liis original jurisdiction, in tvliich he dis¬ 
missed with costs ii suit brought by the Muni- 
cipul Corporation of Ivaraclii against the Province 
of Bind and Messrs. Eduljee Dinslmw, a firm 
engaged in the nianufacturc of salt. 

[2] It appears that on 3rd November 1873 
tho Covernment of Bombay in the Revenue 
Department, passed a resolution No. 6072 re- 
gnrding certain concessions proposed to be made 
by the Government of Bombay to the then 
Municipality of Karachi. The material clause of 

that resolution is clause 8 and is as follows: ^ 

"On the coinpUtioa of the survey, Government is to 
Imve tlic right to set apart for the piesent and prospec* 


N!) PlluVlNXE (Diivis C. J.) i. 1 . 8 . 

live wants of the state whatever additional land they 
may thinh proper, and to repossess themselves there¬ 
after of land in the possession o! the municipality 
which may be required for a public purpose on payment 
of the value of buildings which may have been erected 
and other improvements effected." 


and in ]nusuance of the lowers reserved by this 
clause the Government of Bombay in Match 
103G resumed an area of 159.86 acres, part of 
the foreshore and part of the land, contained 
within this concession granted by Government to 
the municipality. The Municipal Coi'imtion of 
Kai-aclii was slow to bring a suit against Govern- 
ment; for nearly seven yeai-s elapsed before the 
suit out of which this appeal arises was institut- 
ul, and it is now the contention of the appeOant, 
the Municipal Coriwration of Karachi, that 
Government did not repossess themselves of the 
land in suit for a public puri)Ose; for the land 
when once repossessed by Government was 
granted to a private firm, namely, tho firm of 
'Mes.sr.s. ]:kluljee Dinshaw for the purpose of 
manufaciuring salt and for the purpose of 
manufacturing salt for private gain; and it was 
alleged by the plaintiff, the Municipal Corpora¬ 
tion, that this private firm made large profits 
and that anything recovered by the Province of 
Bind from tins private firm under the terms and 
conditions of a license granted by the Province 

of Bind to this private firm should be i»id over 
to the plaintiff Municipal Corporation. 

'3] It was the contention of the provinre of 
Bind that it had the right to resume the land tot 
a public puri) 0 se and that the expansion of 
manufacture in Karachi was such a 
that the Government of the Province of i 
was the sole judge of this question, whether 
land was acquired for a public purpose an 
iu any case in fact it was so acquired M 
it is immaterial if a license to manufacture m 


i.s given to a private individual or to a rfC 
tion even though it should api^ar the ‘ - 
or corporation may make a profit 
a loss. The Province of Sind also rebuff^ 
claim of the Municipal Corporation to o^ 
possession of the land in suit, or 
compensation for the land so T,r,,^»iri6l 

denied the right of the ,, S 

Corpomtion to ask for an account of 

betoiteelf and this firm o Edulj^ 

It was also contended that 

mature, in that, iwssession of land had no 7^ 

given to tliis firm of Eduljee D^^'^haw 

the suit was time-barred. We. by 

BO plain that this land was lawfully 

Government under its a puMio 

Municipal Corporation of Karachi ^to 

purpose, that it is quite unneces^ry w 

consider any claim for 

tion of accounts or any question oi 
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[ 4 ] Now tho ai’^Rimont on behalf of Iho appel¬ 
lant that this land was not acquired for a publio ' 
purpose, appears to ns rest iq^on the view that 
merely because in carrying? out a public purpose 
a private agency is employed by (iovernment 
and that private agency may make somb prolit 
from its labours, therefore the purpose for which 
land has thus been acquired cannot be a public 
purpose. But think the mere fact that the 
public purpose, which Government had in view 
when the land was acquired, is furthered or 
carried to itsmltiniatc conclusion in serving the 
interests of the community by means of a 
private agency, which makes some profit, is 
immaterial. In 39 Bom. 279,^ from which a part of 
the judgment of Lord Dunedin is quoted in 
the judgmont of Thadani, J., it is said; 

“Tlie argument of the appellants Ik really rented upon 
Ihev'cw that there cannot be a ‘public purpoic’ in 
tiiking land if that land when taken is not in some way 
or other made available to the public nt large.^ Their 
I,ordships do not agree with this view. They think the 
true view is well expressed by Batchelor .1.. in the fust 

case, when he says: , , , , 

‘General definitions are. I think, r.ather to bo avo ded 
where the avoidance is possible, and 1 make no attempt 
to define precisely tlic extent of the iihmso •public pm- 
jioscs' in the lease: it is enough to say that, in my opin¬ 
ion, the phrase, whatever ols<* it may moan. nm«»- in¬ 
clude a purpose, that is, an ob'cctor aim. in which the 
general interest of the c-ouinumity, as nppo.-ed to tlie 
particular interest of iiidividiuils, is directly and vitally 

concerned’." . . . , . 

“That being 30, all that remains k to determine 

\\ bother the purpose hero is a purpose in winch the 
general interest of the comnnmTy is concerned. Prina 
tao'e the Governinciit are gwd ju<lgo.s of that. They 
cinnnt sav; ‘sic r'olo but at le.i“t a Court 

would not easily hold them to be wrong. Rut here, so 
far (rom holding them to lie wrong, the whole of the 
Irarnod judgp.s, who are thoroughly convei.-ant w tU 
the condit ons of Indian life, say that they are satis- 
tied tlut the bchemc is onewhirdi will redound tn 
public benefit by helping lim Government to ma nUm 
the ellicieney of its servanls. i'rom sucli a conclusion 
ihcir lordships would ho slow to differ, and upon its 
own hlatcment it commends itself to their judgment. 

[ 5 j We do not see how it can bo said that tlio 
inci'oaae of the supply of such a vital nccssity 
for the hoallh of the community at large, a.s salt 
is not a matter in which the general interests of 
the community as opposed to the particular in¬ 
terests of individuals arc directly and vitally 
concerned. It is true of course that as time i^9.se3. 
political theory changes and tho duties and res¬ 
ponsibilities of tlie Slate towards its subjects are 
extended; so that today it is common knowledge 
that in some forms of society it is considerwl in 
tho public interests that all sources of pi-oduction 
and all means of distribution are matters for tho 
Slato, to bo controlled by the Slate in tho gene¬ 
ral interests of tho community at large. But wo 
a'O not concerned here with tho carrying out 
into actual pi-aoticc of a i)olitical theory, how. 
ever far advanced; wo aro concerned merely 
' 19tdS/:3iS4 


with tho oncouragemi'iit by llii^ Stale of llio pro¬ 
duction of salt which is Ji vital iiircs.-iily of life. 
Wo cannot sco. as wc liiivi' siud, mcivly bfoanso 
tho. public purpose is to be carrird out, or tho 
intorests of the comumuily as a whole are to bi' 
served by the etVorts of [a-ivate cidi rpri'/e and 
that private eiiterpri/e may nialiesome prolit for 
itself,theesscmtial puidii' uaturcof tin' piirposi' i.siu 
any way all'ccted, or doubt is ca^t iii any way upon 
itsexist'once. In the order of the Comini.s.siotU'r of 
Sind dated •Jud July liu.o ii is stated that: 


“tlio plot of kind kuwn m 'Nowuiid' lulmonsuring 
159. S6 acres situated nt the Mniirypur forcdiore with¬ 
in the limits of tlio Kiiraclii Miiivciiinl.ty as shown ni 
the Karachi I'oit Trust plan N-v !5. V./ Vii-15.'», dated 
•24-10-1934, is iK'i'cbv rosuined under chuo* Mil p.ira- 
"riiph 10 of OovcTinnenl ResuKltion. Ruvcniio Drpart- 
meut No. (1072'dated Srd November 1873. being re- 
rjuired fur a public pinjwse, viz., tho expansion oi salt 
nmnui'acture at Karachi." 

tcl It is true that in tho marginal note in tho 
order of the (’onmiissionor of Sind is written 
"Lauds, fttaurypur. Karachi : rosimndioii of tho 
area known a.s ‘Novanal’ for tho Mduljeo Din- 
sluiw salt works". Wo scarcely think a marginal 
note in the order of the ('ommissioner of Sind is 
conclusive on ilie question as to wlietlicr tho 
land is or is not acquired for a public purio.^c 
withiu the terms of the agroemont made by the 
Government of Bombay with tho Municipal 
Corijoration when tho land was granted a.s a 
cona’ssion to the Municipal Corporation. As thu 
li'arnod Judge in the. trial Court points out, the 
manutacturo of salt i.s a Government monojoly; 
no private individual can manufacture salt 
without a lia-nse: the licon-see must pay to 
Govci'imU'nt a lixod sum R.'^. 1-9-0 for ever' 
maimd of salt manufactured and .sums so collec¬ 
ted form part of tlie revenuo of tho Central 
Governmont: so that, it appear.s that two public 
purpo.svs, and not one, aro served: oiio public 
purijo.se is tlio increase in tiio supply of a neces¬ 
sity of life for tho people at large and tin- second 
public piirix).se is tlic increaso of GovernnK-nt 
revenue, whicli revenue is again to bo used for 
the benefit and welfare of iho community a.s a 
whole. The learned .fudge says in hi.s judgment 
that the manufacture of salt is for all practical 
puriXJics of Slato industry and as a State 
industry it is Cv'Sentially an industry for a pub¬ 
lic purixjso, indeed a national purpoi5e, and as 
the land is to bo rcsuuaid for this national in¬ 
dustry. iU resumption is necessary for a publio 
piiriwsc. The fact that au individual or corpora, 
tion baa been given a licence to maniifacturo 
Balt does not affect tho purixjso of resumption. 
This statement of tho learned Judge has been 
challengiid by tho learned advocate for the ap¬ 
pellant on tho ground that the nianufacturo 
of Balt is not a Stato industry: it is merely an 
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.-(manou’d uivlfv a licence ■'ranted liy 

(luVHiiiti.'nt aiul ihai tla- niiuiufacmre oi salt. 
:(,r insta-.ce, is no niore a Siatr industry than is 
thMiKuiui'actuiv aial >aU'o! li>iuor. But ^ve do 
]i(,i think if is luressaiy fo diridr this (luestion 
(i!i the considfralion ^\iK•lllC■r the industry isor 
i-i lu.t a Slate indibtry. e lavfer to base our 
.iK-isioii r>n th- hi'oa.ler -round that tlie increase 
n ,l,e in-odnction oi sih. a vital commodity for 


the liie of the eomnuijiiiy. is mauiu-tly a public 
piii |)Ose ami ibe mtiins win ivby tins public pnr- 
p.K.. i- aebievMl ntber throu^li the departmental 
aciioii 01 Goveriinie'ut or thi* eiK-rgy and ellort of 
ipi'ivaie eulei'pi'i/'e, does not materialls atlecl ibe 
-sentially public natuiv ut tlu- imi pose in tins 

case. 

,7 It was ai'uu* d bubre us and ibo ar-umeul- 
w;m I'lised on tlu' jrnlitmem of ilie Privy Council 
Inal Urn (<overnmeiu are not llie solo jud-cs of 
wiieiher a jairiiose is or is not a laiblic puiitose. 

Ir may well be it is in the public interest, that 
it is witliin the power of the Courts to scrutinize 
each ea<e that comes belore them and to decide 
upon llie facts whether the jiGwers of Crovein* 
meid have lieen exercised in -ood faith in the 
iiiteresl of the public: that Government have 
not acted merely according; to the phrase ‘sic 
rt'io .sic jnico It may well be tliai it is in lliG 
].iihlic iuleresu that the Courts may be in a 
•|iosit on to iironoimcv in any case tliat conics 
before them, niion the 5 ;uod faith of Government 
and could, if the facts so justify, hold that the 
action of Government was a fraud ui>oii the Act: 
:ind tliat the land acquired was not aCiiuired for 
a laiblic pui'iiosc'. A\e, however, are not concern¬ 
ed, in lliis casin where liie puldic nature of the 
purjose is so manifest, with considerations as to 
how far the Court can -o in prohibiting, as it 
Were, llie action of Ciovernmcnl in tlie acquisition 
M' land. There is not a shadow of doubt in our 
minds that land has been proiierly resumed by 
Government witliiii ihe terms of the agreement 
made between the Government of Bombay and 
the ^Municipal CoriKiration of Karachi, in terms 
of the rcsululion of the Govennnent of Bombay 
dated and we think this ai'peal should 

be dismissed with costs. 

[81 As we have said, it api^^avs to us so plain 
that this land has been lawfully acquired by 
Government for a public purixiso, that our de¬ 
cision on the other issues raised is unnecessary. 

[y] The apjieal is dismissed with costs accord¬ 
ingly. AVc think, this is a case where two sets of 
costs should be allowed and we order accordingly. 

Appeal dismissed. 


V.B.B, 
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Davis C. J. and O’sdllivan J. 

Tulsidas Pohumal^Appellant v. Parmn 
B. Thadaiii^Bespondent. 

First Appeal No. 55 of 1946, Decided on 13-12-1946, 
against the judgment of Taybji J., D/* 4*4*1946. 

■Liroiiation Act (1908), S. 12 (2)—"Time requisite 
for obtaining a copy of the decree.” 

It is not necessary for an appellant to applyforaoopy 
of the decree before the expiry of tbe period of limiu- 
lion in order to have the advantage of the time that 
elapsed between tbe pronouncement.of tbe jadgmenl 
and tbe signing of the decree. It would not be a metlec 
of importance whether an application fer copies ns 
made within or after the period of limitation if it wu 
made even a day before the decree was signed: 23 
A. I. R. 1936 Pat. 45 (FB), Rel. on; Cax law fe/errei 

[Paras 6,9 and 10] 

Annotation ('42*Com.) Lim. Act, S. 12, N. 25, 
I'ls. 3 to 5. 

Cases referred 

1. (’90) 12 All. 461 (FB), Becbi v. Ahsan-ullab Khan- 

2. ('84) 10 Cal. 652, Barney v'. Broughton. 

3. (’99) 23 Bom. 442, Yamnji v. Antaji. 

4. (’07) 1 S. L. R. 71, Lakbiomal v. Joomromal. 

5. (’37) 39 Bom. L. R- 32 : 24 

: I. L. R. (1937) Bom. 443 : 168 I.C. 77 (FB), 

Murlidbar Shrinivas v. Motilal .. 

6 . (’28) 55 I. A. 161: 15 A. I. B-1928 ?. C. 103 J 
Rang 302 : 109 I. C. 1 (P. C.), Jijibhoy N. Sntty 

V. T. S. Cbettyar Firm. i aat • ht 

7 (’32) 59 Cal. 1215 : 19 A. I. B. l932Cslj931.137 

1. C. 526 (F B). Secy, of State v. P«'jat ^bee. 

8 . (’22) 49 I. A. 307 : 9 A. I. B. 1922 P.C. 352. 

Cal. 999 : 68 I. C. 900, (P C), Pramatbi hath Boy . 
William Arthur Lee. 

9. (’36) 15 Pat. 284 : 23 A. I. B. 1®^-®. ulvuo 

. C. 447 (F B), Gabriel Christian v. Chandra M b ■ 

). (’86) 13 Cal. 104 (F B), Kani Madhab M«t« 
iMatuagini Dasi. . 

Dingomal Narainsxng-and 

Srikrishindas H. Lulla-ior Bespondent. 

Davis C. J.-This is an appeal 
judgment of Tyabjt J. in suit 
and the question we have first to 
whether the appeal was filed in 
were finished in this case on 1 st No 
and the oral judgment was given'm W ^ 

4tb April ,1946. The judgmen the 

tween 4th and Gth May the dates 
transcript of the judgment was se 
learned Judge and returaed by > 
decree was prepared fo^ 

know, as a matter of 

copies of tbe judginent and deer gepteni. 
Gth August and copies tbe 

her. The appeal was filed ^bicb 

appellant had 90 days from the 

tbe judgment was pronounc^^ appeal is 

to say, 3rd July. But it s darmed the ap^^^^ 

in time because the appellant had a 

90 days, but the time ® „f fte 

copy of the decree. As the material 
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Limitation Act to be considered is S. 12 { 2 ], I 
set it oat at once; it reads; 

"la compulint; tbe period of limitation prescribed for 
no appeal, an application for leave to appeal and an 
application tor a review of judgment, tlic day on which 
tlio judgment complainod of was pronounced, and the 
time requisite for obtaining a copy of the decree, 
sentence or order appealed from or sought to bo 
reviewed, shall be excluded." 

[ 2 ] It was argued before us that the time 
requisite for obtainiug a decree, which term has 
been interpreted by the Privy Council as mean- 
ing “properly required’’, must at least include 
all time which elapsed until the decree is signed: 
tor, the signing of the decree is in no way 
within tlie control of tbe appelhint and it is a 
matter of no importance whether an application 
for a copy of the judgment and decree has been 
made before the decree was signed; for, even if 
it had so been made, tbe time requisite would in 
110 way have been affected; indeed, until the 
decree is signed and a copy can be given, tbe 
application by the appellant for a copy is not 
material. 

16] On the other hand, it was argued that in 
accordance with a series of Sind rulings and 
indeed with a series of Bombay rulings until 
recently modilied, the date when the application 
was made for a copy of the decree is a matter of 
very great importance indeed, even though the 
decree bad not been signed and a copy could not 
have been given. For, it was held that stress 
should be laid on the word “obtaining” rather 
than on the word ''requisite”; that it cannot be 
said that any time could be requisite for obtain- 
ing a copy of the decree before an application 
for a copy hud been made; so that if an appli¬ 
cation for a copy of tbe decreo had not boon 
made within tbe 00 day?, it mattered not whether 
tho application could hive been granted or not 
by reason of the existence or non existence of 
tho decree, if the appellant was to save time and 
to add. as it were, to tbe 'JO days tbe time 
requisil'e for oljtaining a copy of tho decree; au 
application befoie the expiry of tbo 00 days was 
vital. Tho case that it is necessary for an appli- 
cation for n copy of the decree to bo made before 
tho expiry of the period of limitation, be it 
20 30 or 00 days, bas been most forcefully put 
by Mahmood/.i., in 12 ALL. 461.* Mabmood 

eaid : 

“Now, in tbe first place I entertain no doubt that it 
h necessary and indispen'^able for a litiKont who 
intends to appeal from a decree which i-t the result of a 
judKincnt nRainst him, and which dccreo must, under 
the law, bear the date on which the judj-menl was 
pronounced, to apply for a copy of tbe decree and, if 
necs.-^ary, of the judgment also, before the lapse of the 
period of limitation for the appeal which he intends to 
file whatever that period may be. This view is amply 
supported by tbe ruling of Oartb, C, J. (Cunningban J. 
concurring) in 10 Cal. m- which was an appeal from 


a decree passed on thi- original Bide of the High Coiuf, 
ami was therefore governed by llio 20 days' limiiation 
under Art. 151, Liniilalion Act. In that case the decree 
had romaioed unsigued for more ihan the period nf 
limitation, and the appellant subicinienlly applied 
for and oblaincJ a copy of the decree. It was tlicro 
contended ou btliaif of the iippcilnnt ‘that where the 
decree was not drawn up and signed until after 20 days 
bad expired from tbi- delivery of the judgment, tiie 
2t) days ought to c<)imt from the time when the decree 
was made.’' In ilealing with this contention, G.artli 
C. J. said (at pp. G-iJ OO) 'Hut this is directly 
contrary to the espre^s language of the law. Hy 
Art. lol 01 the schedule to ilie Limitation Act the 
20 days are to he reckoned from the date of tbe decree; 
and by S. 20.), Civil 1'. C., ibe decree is to bear date 
the day on which the judgment is pronounced, so that 
llicappeal must clearly be filed within 20 days from 
the day on which the judgment is pronounced.' Thi; 
rule must be read willi the observation 'Of Garlh C. .1. 
in the coiir.-e of the argument, when be said‘if the 
appellant bad applied for a copy while the 20 days were 
running he would not be buTcd,’ and this i-s the crtect 
of the jodgineri! in the case.” 

“It appears to me upon gciicra! ptinclpte.= (bat it 
would be defeating the object of limiiaiion to allow tho 
would-be appellant to sleep over hi? right of appeal for 
more than tho limitation period, and then by the 
accidental nr unavoidable delay in the decree being 
prepared, to claim extension of the peilod of limi'ation 
for appealing from a decree for oUaii.iug a copy of 
which be had not taken ewn the lir-t .step, by filing 
an application therefor. Tlii- construction is in my 
opinion supported by th'* word- of the para. 2 of S. 12, 
Limitation Act, itjclf. The words referring to exclusion 
are 'the tunc r€(jui.site for obtaining a copy of tho 
decree'. The words ''rerjuisite" and "oblainiog" as they 
occur ill Hid context seem to me (0 assumo that some 
definite slcpaiicillary to lli** ob'aming, that is acqnisi* 
tioii, is not only ii.tendei to be taken, but lias already 
hec-n taken. The fii-t -Ipp fur “obtaining ’ must bo to 
t-ikc some-tep towards tho ohiainincnt, .and tho act of 
“obtaining ’ cannot be said to have been commenced 
heiore sneh s*cp. Taking it to be a si^und rule of inter- 
pittation to inicrptel the word- of a statute in tlieic 
ordinary and usual sense, unics-: the contrary is jhown, 
I imvc consulted Webs'er's Lnglisb Dictionary, and it 
exp! tins the word "obtain" to mean ‘ lo got hold of by 
effort; to gain p;s3es.«ion of; to a'<piiro" .a; the ordinary 
sense of the word. In ibis sen-c I ioterpret the woid 
obtaining' a- it occurs in para. 2 of S. 12. Limitation 
Act, and hold that 'the time roquiHtc for obtaining a 
copy oI the df-creo' cinnot refer (oany period antece¬ 
dent to the appf'llanl’s asking for a copy hy the usual 
mode of applying therefor, or to any period subsequent 
to its being ready for delivery. If at tbe time when the 
application for a copy is made, the decree is not ready, 
he Will of course be entitled to the allowance of such 
portion of time during which iho derree retnains un¬ 
signed, along will) the time which may be occupied in 
preparing the copy for delivery ; tlin reasoD being ob¬ 
vious that the act of obtaining has already commenced 
end the delay in such n case could not be referred to 
any oioission or neglect on bis part. Hut when he bas 
made no application to obtain u copy and the decree re¬ 
mains unsignid for a portion of. or tbe whole period of, 
limiiation, he cannot claim tlie benefit of a matter 
which in no sense and to no extent frustrated or 
retarded any endeavour on his part to obtain a copy of 
the decree, the endeavour itself not having yet 
coomienced." 

and this view commended itself to the learned 
Judges of tbe Bombay High Court in 23 Bom. 
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4 -i 2 ^ aiid was followed I'y the Sind Judicial 
Commissioner's Court in 1 S. L. It. Vl * in which 
quotini; Parsons Acting C. J. and Ranade J., 

the learned Judges said : 

“Ihc* lime rcijair-ite lor obtainin'' a copy must, in 
mir oi'inion. confined to tlio action nl the party who 
wi-bes to obtiiio the copy and rcusl be taken to com¬ 
mence only when be does .-omethiDK hi order to obthn 
the copy and tn end when bo obtains the copy. We 
fail to how any delay in signing (be decree can be 
brought in to benetit a p^r-on who has not made an 
application to obtain a C'opy or how it can be said that 
the time, during which the delay lasted, was time re¬ 
quisite for him to obtain a copy.A 

party is at liberty to ask for a copy of the decree whe¬ 
ther the latter is signed or not.It will 

be found, we think, in most cases that a party is quite 
ignorant when a decree is signed.” 

The learned Judges then go on to say, their own 
view is in complete accord with that of the 
learned Ju igc-s of the High Courts of Bombay 
and Allaliiiliad. 

['ll But in 39 horn. L. 11 32,^ the matter was 


referred to a Full Bench, and the learned Chief 
Justice was of the view that there was no justifi¬ 
cation, in the language of the section, for requir¬ 
ing the appellant to apply for a copy of the 
decree before the jiGriod of limitation had expired 
and the learned Chief Justice said : 


“The decisions of this Court really amount to adding 
to 12 u proviso that application for copy of the de¬ 
cree In? boeu unde before tlie lime limited for appeal 
by Art. lol has espited, and the section contains no 

such proviso.It is difhcult to sco in such 

a case what advantage is to be gained by tbc appellant 
applying within twenty days from the date of the de¬ 
cree for a copy of tlie decree,when he well knows that the 
decree itself is not iu existence, and cannot be copied.” 

The learned Chief Justice was of the opinion that 
the decisions imposing this restriction upon the 
appellant were inconsistent with the decision of 
the Privy Council in 55 I. A. IGI,® that 8.12, 
Limitation Act confers a substantive right upon 
the appellant to the exclusion of the time speci- 
fled. The learned Chief Justice went on to say : 

‘T am not, however, prepared to agree with the view 
which, I UDderst'\nd, the Calcutta High Court took In 
59 Cal. 121-7,7 namely, that tbe requisite time forob- 
tainiug n copy of tbo decree io no case begins to run 
until the decree has been sealed.” 

The learned Chief Justice then goes on to make 
it plain that he is dealing with a special pro- 
cedure in the High Courts of Calcutta and Bom- 
bay and that because of this the time required 
for drawing up the order is not in all cases 
necessarily to be included in tbe time requisite 
for obtaining a copy of the decree. 

[ 5 ] Rangnekar J. wag unable to agree with 
the view which he thought was taken by the 
Calcutta High Court that limitation begins to 
run from the date of tbe signing of the decree, 
but in view of the decision of the Privy Council 
in 49 I. A 307,® he was not prepared to differ 
from the Chief Justice. 


[6] Kania J., in his judgment agreeing vift 
the Chief Justice refers again to the case intt 
I. A. 307® and refers to a recent decision ol fte 
Patna High Court which formerly accepted tia 
Bombay view, but came to a different oom^ 
sion in a later Full Bench case reported 


rat. 2^4.^ In that case a Bench of BOTenJndgi 


considered the question as to whether time ty 
elapsed between the date'of the judgment, nhidt 
is the date of the decree under the Civil Pro. 
cedure Code and tbe time when the appellsut 
applied for copies should be excluded in cornpnt 
ing the period of limitation, it being argued tint 
the time would not start to run in favour ol tin 
appellant until be had done something in tbi 
matter of obtaining a copy of the decree 
pealed from and this he should have done by 
applying for the copy at the earliest posaHs 
opi)ortnnity, even before the decree had been 
signed. In tbe particular case before the M 
Bench of the Patna High Court, and indeed in 
tbe case before us, the appellant did apply for* 
copy of the decree before the decree had bw 
signed, and, speaking for myself. I do not thi^ 
it necessary for an appellant to apply for 

of the decree before the expiry of the period on 
limitation under Art. 151, Limitation '“1 
order to have the advantage of the time iMfl 
elapsed until the date when the decree is si^ • 
The learned Chief Justice of the Pabi* “S 
Court in giving judgment said : 

“The difleieoce ol opinion has arisen over I 
tructioD of the words in S. 12, sub-se. (2)a 
time requisite for obtainioR copy of tbe flMree PP^ 
from' and the choice is between n-. 

tractions depending upon whether W ^ J® 
phasis is upon the word ‘requisite so that 
is ‘the time which would have tbe 

case’ or (b) whether tbe emphasis ®hou y ^ 

word ‘obtaining’ with tbe -Jojedby 

though tbe words were ‘the time actual ? 
the appellant’ and hence that no K^gldeiel. 
application for copies by 
In our opinion the former of Ibese alte 
correct construction and that it 
the observations of Ibeir Lordships o 
Committee in 55 I. A. 161.® The «sf « j 
period which may be under the control 
beiween the date upon which judfiment P 
(which is tbe date of the decree under tue^ 
dure Code) and tbe date on which tbs 

can be considered us tbe a-oHbetii»l 

meaning of S. 12. In most cases the jjje parties 
Court follows upon the 

being required to .-theexclu^ 

such cases the appellant will be entitle . 
of tbe time between tbe judgment and 

Where, as in Calcutta and 
may be required to be bd3 

order that the decree may m * jJjb 

signed, it may well be that oiae ot m 


pities is g«,ity ot delay ot def»»U “t™. tot 


janies ib guiiipy 

,ot be giien the benefit « 
elapses between the date of the ]u gi“ 
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tho sigubi' of the decree. lie will bo oxcUidcd 
from tbe benefit of tbo time which elapsed and 
which waa duo to his own negligence or default, 
but we are not, in the case before us, concerned 
with a case of this nature: We are concerned 
with a case very similar to that before tbe 
Patna High Court, for in this case a copy of 
tbe decree was applied for on Gth Axigust, Iho 
decree being signed on 8th August. This would, 
according to the Patna ruling and indeed in my 
view, according to the correct interpretation of 
S. 12 (2), Limitation Act, give the appellant tbe 
benefit of the time that elapsed from tbe date 
of judgment until the signing of tbe decree, and 
as no copy was supplied until Ctb September, it 
is plain that when tbe time intervening between 
the day when tbe judgment is signed—one may 
assume the date to be 4th May—and the date 
when the decree was signed on stb August, is 
added to theOOdaysgivon to the appellant by the 
Limitation Act,this appeal isclearly within time. 

[7] It was argued Lofore us, tbe Privy Conn, 
cil had not before them this question as to whe¬ 
ther tbe application (or copies muet be made 
before the time of limitation has expired, be it 
20 , 30 or 90 days, as tbo case may be. This is 
correct. Lord lJuckmaster, delivering the judg. 
ment of tbo Board in 49 i. a. did state tbo 
facts of the Calcutta case in 13 cal lOi’® to 
which reforenre was made, and did set out tho 
dates which showed that an apilicatinn for a 
copy w’as made after the decree had been signed. 
Judgment was pronounced on 17th July; the 
decree was signed on 2:5rd July, and tlio appli¬ 
cation for a copy was made only on 3rd August. 
Tbe point was not taken that application for a 
copy had to be made before tbo period of 20 days 
had elapsed, and indeed it would appear, this 
period of 20 days bad not elapsed when the ap¬ 
plication for a copy was made on .3rd August. 
Id 49 I. A. 307,^* the period of 20 days from the 
date of tbe decree expired on I5tb August and 
it was only on 28th August that tbe draft of the 
order was submitted. No steps, however, were 
taken to have tbe necessary order drawn up by 
tbe plaintiff nor by the defendants after it was 
competent for them to do so on the lapse of four 
days. Even when tbe plaintiff applied to have 
the order drawn up and tbo draft was sent to 
the appellant or defendant, ho delayed and re- 
turned it only on IGtb August; on 2Sth August 
it was signed and on 3rd September it was filed 
by the plaintiff. In tbe opinion of their Lord- 
ships, tbe appellant had taken no reasonable or 
proper steps to obtain a copy of the decree or 
order which would entitle him to the benefit of 
S. 12, Limitation Act. 

[8] It cannot, therefore, be said that this case 
is direct authority either one way or tbe other 


that an application for copy of tlio docrco must 
bo made within tbo period of limitation if tbo 
appellant is to bo entitle 1 to the advaiitago of 
nuy time taken by tbo Court in tbo i>reparation 
of the copy of the decree. But this case is 
authority for the st-itoniont oinpbasised in the 
case decided by the I’atna Eull Bvneb that the 
time taken in doing things l-cyond tbo control 
of tlie appellant for which bo is in no way res. 
]iOD 3 iblc. cannot iim against him or work to his 
disadvantage. 

[ 9 l The Baugoon case in 55 l. a. ici,® was 
rofoired to by Ibo Full Bench of tho Patna 
High Court and indeed by other High Courts in 
douling with this qiiostiou. In that case tho point 
really in issue was. whether tho time taken in 
obtaining a copy of tho decree wlien tho rulos 
did not require such a copy to be attached to 
tbo memorandum of appeal could be time re¬ 
quisite" within the moaning of S. 12. Limitation 
Act. and so time to l e excluded in favour of tbo 
api)Gllant in computing the date when limitation 
expired. But, again, there is nothing in that case 
directly bearing on tbe decision oi tbe question 
as to whether time cun run in favour of tbe 
appellant, if be has made no application for a 
copy of the decree after tbe period of limitation 
has exi-ired, but it would not, in my view, bo a, 
matter of importance, whether an .applicationj 
for copies was made wilbio or after tbe 90 days 
if it was made even a day liefore tho decree was 
signed ; for, in tbe result there will be no differ- 
euce in the date when tbe period of limitation 
expired and on which or before which the ap- 
peal ie to be filed, which is ono of the two cru¬ 
cial dales. The other crucial date is tbo date of 
tbe decree or judgment. As in this case, if it be 
as has been alleged, tliat an application, now 
lost, was made for copies, soon after judgment 
was pronounced in Court on 4tb April, even be¬ 
fore the judgment was signed on Gth May, then 
the appellant xvould be entitled to tho^benefit of 
tbo time which elapsed before the copies were 
ready for him to take away, that is to svy, 6tb 
September, and ho would be entitled only to 
time up to ctb September, if he applied on the 
very day on which tbo decree was signed, or on 
tlie day before, but if be delayed thereafter, 
then time would begin to run against him and 
if bo delayed till the expiry of 90 days, bis ap- 
peal must be out of time ; and if be delays at 
all in applying after the decree is signed, then 
so long as be delays so long docs time run 
against bim and must be deducted from tbe 90 
days which be is allowed over and above tbo 
time taken in the preparation and signing of 
the decree, in which, in mofussil Courts bo can 
have no part and for which he can have no 
responsibility. 
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[]0l Tbfi t^'o jutl^uientfl of the Privy Council 
then in thc-ir genera! interpretation of the mate- 
rial words in S. 12 l-i). rjimitation Act do, in my 
view, support the case that it is not necessary for 
the appellant to apply for a copy of the decree 
before the period of limitation has expired in 
jrder to secure the benefit of the time required 
for the preparation of the decree, which is be- 
yond his control and of which be must supply a 
copy. Ill the case before us, whether we take it 
that application was madi- for a copy soon after 
the judgment was given on 4th April or two 
days before the decree was signed on 8th August, 
the application was made before the decree was 
signed : there is no diliiculty in estimating the 
time w'bich is to be excluded from the period of 
limitation or rather to ho added to the period of 
limitation, which in this case, is from the date 
of the judgment to the date on which the decree 
^vas signed, that is, from -itb April to 8th 
August. 

, 11 ] AVe heard arguments nn the question of 
fact, as to whether an application for the copies 
was made after the judgment w'as signed and 
before at least 6th way. when the application 
for stay was made in which it is stated that 
an application for copies bad been made 
already. In my view of the case the deci¬ 
sion of the question of fact is not necessary, 
though I should hold on the facts that an ap- 
I'lication was made; for, there could be no 
doubt that the statement in the application of 
Oth way, asking for stay, that copies bad been 
applied for, must have been made cither because 
what it stated was true, or in the hoiia fide belief 
that it was true, and I think myself the Aojki 
fide belief that this was true could only be 
based upon an act so recent that its correct re¬ 
collection should properly be presumed. The 
application of (ith May, which stated that copies 
bad already been applied for. could easily have 
been turned into nn application for copies also 
by the addition of the appropriate request, and 
this would have been done if it had not been 
believed, in good faith, that this application for 
copies was unnecessary, for it had already been 
made. I think, the undoubted existence of this 
genuine belief would justify the presumption 
that the belief was well-founded and this appli. 
cation for copies was made before 6th May. On 
that ground also this appeal would be in time, 

[12] My view, therefore, is that this ap¬ 
peal is not time barred, and should be put down 
for hearing in the usual way. 

O’SuIliYan J. — I agree. 

D.H. Order accordingly. 


Hussain ( Davis C. J.) l, i. 

A. I. R. (35) 1948 Sind 22 fC.N. 7.] 
Davis C. J. a^jd O’Sullivan J. 

Emperor v. M^ihammad Hussain and un. 
other — Accused. 

Criminal Bef. No. 264 of 1946, Decided on 10*1-1947, 
made by Dist. Magistrate, Sukkur. ' 

Criminal P. C. (1898), S. 342 — Applicability to 

summary proceedings. 

That proceedings are summary proceedings U no 
reason why an accused should not be properly eismio- 
cd in accordance with S. 342. [Pan 3] 

Two Excise subordinates were prosecuted for an offeoce 
under S. 122, Hallways Act. The Magistrate id a sam. 
mary proceeding convicted both the accused od tba 
strength of the entry in column 7 of the Begisteroi 
Oases in respect of both of them which was as (ollm: 
“Admits aniawful entry on the platform. Pleads guillj.” 

Held that the Magistrate had not properly examined 
the accused persons under 8. 342. It was probable io 
the extreme that the two accused in eQect merel; 
admitted that they had not the usual platform 
nor the identitication cards and that this admbsioa 
was coustrued wrougiy as an admission of unlawful 
entry and as a plea of guilty. The conviclion was there¬ 
fore set aside. [Psrall 

Annotation : (’46-Com.) Cri. P. C., S. 263 N 6. 

AdvocaU-General—toT the Crown. 


Davis C. J. — This is a reference by the 
District Magistrate, Sukkur, who endoi^» 
complaint made by the Deputy Commissioner, 
Salt and Excise for Sind, against a Bailtray 
Magistrate who in summary proceeding convict¬ 
ed two Excise subordinates upon their own pie* 
of guilty of unlawful entry upon a railway plat¬ 
form, an offence punishable under S. 122i 
Railways Act, and sentenced each to pay ft 


Es. 50. 

[2] The Deputy Commissioner in his letter» 
e District Magistrate states that in the ordi- 
u'y course Excise subordinates are given 
atform passes by Railway authorities, sne 
atform passes ordinarily hold , 

six months. But on 17-G-1916, the 
iperintendent of the North Western 
. Karachi informed him that in 
irmits w'oiild not be given; that the 

epartment should issue ^aiino 

eir own subordinates and these idea * ^ 

,rds will be accepted by the n-.-igio. 

. place of the platform and the . 

il Superintendent asked the Deputy 
oner to return the platform P^^ 

10 Excise staff. This apparently the D P 

ommissioner did, but identification 

)t apparently properly 

le Excise subordinates who, on the 10 ^ 

: the Deputy Commissioner were told tow > 

1 their buckle number, which jjjion 

lem the necessary entry to the Bad J ^ 
,r the purpose of carrying oj^ tor 

,arch, etc. Thus it came Haentific*- 
>46, without passes and without 


Zahur Ahmed v. Kmi'EROR (Davis C. J.) 


1948 

tion card?, two Kxciso subordinates entered a 
railway carriage and searched or attempted to 
search a passenger, The railway authorities ap- 
piirentlv took objection and in fairness to them 
it should be stated that all Station Masters were 
by a letter dated 20 . 5 -l‘Jin, informed by the 
Divisional Commercial OtVicer, North Western 
Railway, that platform permits for Excise sub. 
ordinates had been withdrawn and that identifi¬ 
cation cards were in future to be considered a 
sufilcient authority for Excise subordinates to 
enter upon railway platforms. 

f:-0 It may be said then that the railway 
authorities were not acting outside their obvious 
duty. The Excise subordinates had neither plat¬ 
form passes, nor identification cards and their 
entry apparently was in consequence of what the 
Deputy Commissioner of Salt and Excise thought 
to be a reasonable temporary arrangement 
made by him without, apparently, consulting 
the Railway authorities, and without obtaining 
their consent; and had we been satisfied that the 
Railway Magistrate who was dealing with this 
matter in a summary way, had made a sufticient 
inquiry, we should not have interfered, but we 
cannot, in the circumstances, believe that the 
entries in column 7 of the Register of Cases cor. 
lectly represent what happened in this case, or 
give an indication that the Magistrate has pro¬ 
perly examined the accused persons under s. :^42, 
Criminal P. C,, and wo have held, more than 
once, in this Court, that tho mere fact that the 
iproceedings are summary proceedings is no 
reason why an accused should not he proi'erly 
examined in accordance with the provisions of 
S, m, Criminal P. C. The entries in column 7 
arc : "Admits unlawful entry on the platform. 
Pleads gulity." This entry is in reference to 
accused Muhammad Hassan Yar Muhammad 
Bhutto. The second entry is the same "Admits 
unlawful entry on the plalform. Pleads guilty," 
and has reference to accused Fero/.din Nazar 
Muhammad. 

[ 4 ] We think in effect that it is probable m 
'the extreme, these two Excise Constables merely 
.admitted that they had not tho usual platform 
passes, nor the identification cards, and that 
this admission was construed wrongly as an 
iadmission of unlawful entry and as a plea of 
guilty; and we think, therefore, on that ac- 
jcount these proceedings should be set aside and 
'these two accused persons should be tried again 
upon the same charge, but tho Magistrate should 
consider any relevant evidence that may be 
l)rought before him to show that though the 
Excise subordinates bad neither platform passes 
nor identification cards, in view of tho fact that 
the passes in the ordinary way would have held 
good until 30 0-1916, their entry on 29.0 194G, 
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was with the implied consent of tlio Railway 
authorities and therefore was not an unlawful 
entry; and the Magistrate slioukl take care to 
see that the substance of tho accused's statements 
if they make any should bo entered in column 7 
and the Magistrate should in examining tlie 
accused follow’ the pinvisions of S. Cri¬ 
minal P. C. 

[ 5 l Wo would, however, point out that wo 
do not think the Deputy Commissioner !>as 
followed a proper course in writing to the 
District Magistrate. What the Deimty Com¬ 
missioner should have done, we thioK, was to see 
that liis subordinates were given proper legal 
assistance, and that a proper application in 
revision was made to this Court in the oidinaiy 
way, supported by atlidavits; for, the Deputy 
Commissioner of Salt and Excise isinno privileg- 
ed position, so that he can api'roach this Court 
througb the 1 )istrict Magistrate when an ordinary 
private person would be unable to do so; and 
the fact that be appears to think that he and 
his subordinates occupy a privileged position, 
may explain some of the trouble that has arisen 

in this case. . 

frd We therefore set aside the conviction oi 

the two Excise constables Muhammad Hassaii 
iind Eerozdifi and send the case back to the 
District Magistrate of Sukkuc for him to send it 
to a competent Magistrate for retrial, Order 

accordingly. 

Conviction set aside. 


A. I- R- (35) 1948 Sind 23 [C. N. sj 

Davis C. J. and O'Sudlivan d. 

Zahur .[hmed Muinmmad Saeed and 

.inother— Applicants V. Emijcror. 

Ctiminai Revn. No, m ol 194(5, Deeidec on 
10-1-1947. ftgaiiijC order oi Di:t. Mugi.-lrate, iMdu, 
D/-8-8 1916. 

Criminal P. C. (1898), S. 421 - Admission oi 

appeal—Eiiect. . , .i 

Once nn appeal ie iidniitted to u iull ln’iiring tlio 

Court should not di.-mi^s it sumumiily but sho'ild pas? 

R reasoned order thereon. 

Annotation: l'46-Cijm.) Cr. I’.C., S. •I'-li Notellt.l . 

/I. K. Bfohi —lor Applicanls. 

/l(2ioca(c-Ct‘«crai—for the Crown, 

Davis C. J.— This is an application in vevi- 
siou made on behalf of two accused persons 
against an order of the District Magistrate of 
Dadii, which is as follows ; 

•‘Apical n summarily rejected. Tho accused are 
directed to appear before the S. D. M. D.idu to give 
sureties on 15lb August 194G.’’ 

[ 2 l We cannot in these proceedings go into 
the merits of the order by which the accused 
were bound over or the order under which their 
suretii 23 were rejected; but we infer from tho 
order passed by the District Magistrate of Dadu 
that he had admitted the appeal of tho accused 
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for full Luarir? and that being so, the summary 
rejection of the appoal i3 misconceiveij. Once the 
iipiH'al, a 3 it TOiild apiiCiU', was admitted to a 
foi'niiil hciiriiig. the leirntal Distiict Magistrate 
should hiivv given a rrasoiitd order upon it and 
should not have dirmi.'--td it summarily, ^^e 
infer that the appeal was admitted to full bear- 
ing owing to tlio fact that the District Magistrate 
had suspended the order of the Sub-Divisional 
Magistra'o for the time being and the record shows 
he heard Mr. Najmuddin on behalf of the Crown 
and the applicants on behalf of the accused. 

[y] Tho order of the learned District Magis¬ 
trate is therefore set aside and the case is re. 
turned to him for the purpose of hearing the 
))arties and passing a reasoned order thereon. 
Order accordingly. 

n.n, Order according!!/. 


A. I. R. (35) 1948 Sind 24 [C. N. 0.] 
Davis C. J. 

Bha(iv\indas s/o DrvarJeadas — Assignee — 
Appellant v. .S'm. Ileejvliai tr/o Gnlomal and 
niwlhcr—Judgment-debtors — Be^pondents. 

rir.sl Appeal No. ‘20 of 10-11, Doeided on 30lh October 
194G. from decision of First Class Sub-Judge, Sukkur, 
!)/• 2yrd December lOJO. 

Civil P. C. (1908), 0. 21, R. 5B—Scope of-Order 
to attach property in execution — Court cannot 
decide that property belongs to third person on 
objection of judgment-debtor—It property is attach¬ 
ed third parly can raise objection under 0,21, R. 58. 

Older 21, R. GH, Civil P. C., provides a special pro¬ 
cedure fdf dealing with the claims of third parties in 
reliuion to property iitiacbed in execution of a decree : 
28 A. I ){. 1911 Cftl. 3)7. M. on. [Para 3] 

Where the Court ha; before it an application to exe¬ 
cute a decrtc by Hitacliment of property, it is concerned 
with the prnpetly in the bands of ibo judgment-debtors; 
it IS coiicerned with judgment-debtors; it is not con¬ 
cerned With third parties; r.ud if it should appear there¬ 
after tlmt the property attached was in the po9se:sion 
of u third party, iben it is for the third party to raise 
bi^ elHini and ask for an adjudication; but it is not for 
tbc Court to adjudicate upon the claim of a tbird party 
on the objection of a judgment-debtor. An order passed 
in such a ctso that ibo property belonged to a third 
pirty and not to the judgment-debtor is wrong as being 
prcini-.iure. [Para 3] 

Annotation : (’4i Com.) Civil P. C,, 0. 21, R. 58, 
N, 1, Ft, 10. 

Case referred :— 

1. l’41) 45 C. W. N. 323 : 28 A, I. R. 19-11 Cal. 357 : 
I. L. R. 11941) I Cal. 363 : 196 I C 247, Jagat Tarini 
Dai-si V. Saroj Ranjanpal. 

Kimatrai Bhojraj — for Appellant. 

Fatihchand Assudamal and Gordhandas T, Vazi- 
ram for Tihamdas Basarmal — 

for Respondents 1 and 2. 

Judgment. — This is an appeal against an 
order of the First Class Subordinate Judge of 
Sukkur, dismissing an execution application with 
costs, primarily on the ground that the property 
sought to be attached was the property of a 
third party. The decree to be executed was one 


obtained by Messrs. William Jacks and Com. 
pany and assigned to one Bhagwandaa for exe- ' 
cution against one Gulomal since deceased; in 
execution the assignee of the decree sought to 
attach and sell certain immovable property 
shown in the list attached to the execution appE- 
cation. The widow of the deceased Gulomal 8mt. 
Heejulbai appears to have been the chief con. 
testant, for Motiomal tbe son of Gulomal raised 
no objection to the execution. Indeed, it was 
argued that he as a close relation of Bhagwan. 
das acted in collusion with him. 

[ 2 ] It was contended on behalf of the widow 
Smt. Heejulbai that so far as she was concerned, 
at least, the decree could not be executed, because 
she was not shown as one of the legal repreaen. 
tatives of Gulomal in the decree when it was 
transferred from the Court of the Judicial Com- 
miesioner to the District Court, Sukkur, and 
from the D.strict Court to the Subordinate Court, 
Sukkur, for execution, and that it was not there, 
fore open to tbe decree-holder to seek execution 
of tbe decree against one who had not been pro¬ 
perly joined as the legal representative. 

[3] Tbe second point taken on behalf of Smk 
Heejulbai and which, in fact, was a substantial 
point if it had been taken at the right time and 
in right manner, was that the property sought 
to be attached was not the property of the jndg- 
ment debtor; it was the property of one Paromal 
son of Panjumal; and indeed tbe argument of 
the learned advocate who appeared for the 
decreo holder whose execution application had 
been dismissed, was that the learned Judge was 
not justirted at this stage of the proceedings m 
inquiring into the question of tbe rights of e 
tbird party. It was not for the judgment-debtor 
to raise the rights of a third party; it was oj 
the third party himself under 0 . 21 , B. 68, bw 

P. C., to raise objeciion, ns he was entiUM w 
raise objection, when an attempt was 
attach property which was in his bands, 
learned advocate referred me to a case , 
in 45 0. W. N. 323^ in support of his “^8^“ . 
that 0. 21, E. 58. Civil P. C.. provided a jrt 
procedure for dealing with the 
parties in relation to property attacbw in 
cution of a decree and I think, myse , 
this he is right. The learned Judge 

him an application to execute a decree by 

ment of property; he was concerned 

property in the hands of the 

he was concerned with judgment-deb . 

not concerned with third parties; an 

appear thereafter that the iL-nik 

waV in the possession of n third 

was for the third party to raise 

ask for an adjudication, but it i3 ^ 

learned Judge to adjudicate upon the cla 
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third imrty on the ohjoction of a judgrapiit- 
debtor. I tbiuU injsoU, thercforo. Unit tho order 
of tho loavned Judge waa wrong when ho decided 
this jH-operty was tho property of rarumal 
ranjumal. wrong. I mean, in this sense, that it 
Iwas premature; for, I do not say that tho learned 
Judge was wrong in his appreciation of ovidenco 
or that in the proper in luiry on an ohjoction 
properly raised by Pariimal Panjumal himself 
the learned Judge’s conclusion would not havo 
been the li^ht one. All 1 say is, at this stage of 
the proceedings, it was. 1 think, wrong for him 
to come to any conclusion at all upon this point 
or to hold an inquiry or adjudication into it. 
This brings me then to tho other objection raised 
on behalf of Sint, lleejulbai the widow that so 
far as she is concerned, the decree is not sus. 
ceptible of e:recution and if it is not suscoptiblo 
of execution against her, it is not susceptible of 
execution against her either by way of attach¬ 
ment of property or otherwise. The learned 
advocate for tbe appellant admits that Smt. 
Ueejulbai named as tbe wido,v is not the legal 
representative even by virtue of tbe now legisla. 
tion which confers u['on the Hindu widows cer¬ 
tain rights and he does not press before mo the 
case that tbe exocutiug Court is entitled to jom 
for tbo first time in execution of a decree trans¬ 
ferred to it. legal reproSfeDtatives not joined by 
tho Court winch passed the decree and indeed 
tbe learned advocate does not. it appears o me 
wish to pre?s the case against Smt. Hcejulbai at 
alUud I think, so fa,' as she is coocei-Md, Ihe 
execution application should he dismissed. 

[ 4 ] But so far as Matiomal is eoucerned, so 
far as tbe property of the judgment-debtor which 
i 3 sought to bo attached is in his hands, the 
execuiion application should, I think, be allowed 
to proceed. It is true that the pnsiUon taken by 
Matiomal in these proceedings is invidious. Ho 
supports the execution application; he slates m 
bis written statement that ho has no objection 
if tbe property is attached and sold in execution 
of tbe decree; but he is careful not to say that 
any such property is in bis pcssession. If any 
such property is in his possession, it can of course 
be attached and sold in execution of tbe decree 
against him as legal representative properly 
ioined of his father Gulomal the judgment- 
debtor; and I myself would infer f[0“ 
that there is apparently a deliberate abstention 
in tbe written statement from any statement 
that tbe attached property is in the jwssession 
of Matiomal, that no such property is in bis 
Dossossion at all. If that is so. tbe order direct¬ 
ing the decree to be executed against him or 
rather against property in his pojBession. is 
worthless; it is my surmise that this will prove 
to be tbo case. But nevertheless, the assignee, 


the tlocn-o-holder, the applicant in oxeoiitimi, in 
untitled to an order that the decree shunkl be 
oxocuted against Matiomal by the attiichment 
and sale of tho property s-howii in tbo list 
atlaclicd to tbo execution application wbidi is in 
hid possession. But I would, at tbo saino time, 
make it clear that any fiicli order would not 
cover [property in posicssioii (if a third jiaily. if, 
for instance, tho property sought to be attached 
is in tbo possossiou of rarumal ranjuinul. But 
it would be for I’armnal Biinjiiiual to imIso his 
claim and ask for an adjudicalion uiiJerO. 21, 

n. oS, Civil 1’. C. 

[ 5 l It liai I'L-on pointed out to me that the 
applicant in his oxecutiou application has said 
that he gives up dc-fonduut 2 for ever; tliai he 
has no j'roperty and that whiuovcr ho has is 
mortgaged, and it was argued that if a decrec- 
lioldev seeks to execute a decree against two per¬ 
sons. one of whom is not a legal representative, 
and tbe other one ugaiobt whom bo abai.doDs 
liis cldio', there is no ouo iig-iin'-t whom the 
decree can be executed and there fore no property 
iinder it which is sn=coptiblo of attachiuent or 
sale. But though I tl.iok, the execution applica¬ 
tion, so tar as Matiomal is concern'd, is ambi¬ 
guous and probably jau'posely so, ni'verihe'U’SS, 

1 do not think it can nec.ssarily be said that the 
assignee, tbe decree-holder, has given up bis 
claim against Matioual as tbo legal representa¬ 
tive of Gulomal, and 1 think, Ihcie should be an 
order that tho decree should be executed by 
atlachmeut and sale of the proj>erty shown in 
the list attached to the execution application, so 
far us such property is in the possession or control 
of Matiomal; and’if, as is argued, there is no 
piroperty in tho possession of Matiomal at all, 
then this order \Yill bo worth little more than 
the paper on which it is written. But it is an 
order to which upon the facts, as they would at 
this stage appear, and in accordance with tbe 
law as I havo interpreted it, tbo appellarit, the 
assignee of ihedecreo-boUler, isentiilud. Hecjul- 
bai should not have been joined in these pro- 
ceeding'*; therefore she is entitled to her costs 
against the decrec-holder and against her tbe exe- 
cutiou application is dismissed. 

(rd In view of the ambiguous conduct of tbe 
decree-holder in relation to Matiomal, 1 do not 
think ho should have any costs at all. The order 
of the learned Judge is modified, as I have ex- 
jdained, and tbe ap[> 0 Ql is to that extent allowed. 
Tbo order as to costs is as I have set out. 
s. Order modified. 
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(at Limitation Act (1908), Art. 31 — Applicability 
— Relation between Arts. 30 and 31—Cause olnon- 
delivery if essential (or applicability of Article — 
—Limitation Act (1908', Art. 30. 

.Vriielc .11 which makes no reference to a deliberate 
withlioldin^ oi delivery applies to any suit attaiinl a 
■.•irricr i'r C'jmperu'a'.ion for non-delivery or delay in 
delivi'iiii” Koods, irrespective of the caUiC of non-deli¬ 
very. .'Vrticlcs ilO and ill arc not mutually exclusive but 
overlap and in any case in which the carrier has failed 
to fulfil lii' oblijtatioti under the terms of the contract 
to deliver the t^ood.s, the patty agRcieved i? entitled to 
sno tor ni'D-dellvery, and such a case comes within 
Aft. ;;i : 10 A. 1.11. 192.5 Cal. 307, Pd. on; 5 A. I. R. 
nils Sitid 0 and 12 A. I. R. 192.5 I’at. 727, /fc/.; 9 
A.I.R. 1''22 fat 106, Di^-ent. [Para- 17 and IS] 

A I irvi' r i- not i-ntitlcd to set np a los;, whether or 
not such los:- amr,ui to a tort to the goods, to bring a 
>uit within the sliuiter period contemplated by Art 30. 
whf-n it clearly fails within .Art. 3l and Ih", cunse of 
action "f which is not based on lo;S or de-lruetlon o£ 
the f-'oods by (be cacri( r. [Paru) 23 and 24] 

Annotation : V-l2-Coin,) Limitation Act, Art. 30 
N 1; Art. 31, N.2 and N. 7. 

(b) Limitation Act (1903), Art. 30—Loss contem¬ 

plated by Article is lo?s by Railway Company and 
not loss to owner. (Para 12] 

Annotation : {’12-Com.) Limitation Act. Art. 30, 
N. 7, ft. 1. 

(c) Railways Act 11890), S. 72 —Loss of goodsen- 
trusted to Railway Company for carriage— Barden 
to prove want of care on part of servants of Com¬ 
pany-Evidence Act (1872), S, 106. 

In cases oi loss or diimiigc to go'jds cntru-led to a 
railway conifany for earriage, it may be for the com¬ 
pany to lay the materials before the Court, but it 
remain.^ for the plaintifi suing for such loss or 
damage to satisfy the Court that tbe true inference front 
tho-.e materials is tliat the servants of thecompanyhave 
not shown due care, skill and nerve : 4 A. I. K. 1917 
f. C, 173, Poll [Para 28] 

Where, in a suit for compensalion for non-delivery of 
a bale delivered to a railway company for consignment 
to the plaintiff the evidence of the defendant showed 
nothing more than that (he mis.sing bale was one of the 
hales loaded into a sealed and rivetted wagon and that 
in con.-equence of the tape.' of one of the seals having 
been seen (o liave been cut, by the Train Clerk, a check 
was made by tbe Good.s Clerk-and these bales, including 
the bale in 'luestion, were found to he missing : 

Held that tbe defendant failed to place before the 
Court all tbe necessary facts exclusively within tbe 
knowledge of Lbo railway as to how tbe bale was dealt 
with and the true inference from what material there 
was on the record was that the servants of the railway 
had not shown due care with regard to the consign¬ 
ment in suit. [Paras 42 and 43] 

Cases referred : — 

1. ('22) 69 I, C. 103 : 9 A. I. R. 1922 Pat. 106, E. I. 
Ry. Co. V. Kali Charan Bam Prasad. 

2. ('23) 10 A. I. R. 1923 Cal. 397 : 72 I. C. 714, Assam 
Bengal Ry. Co., Ltd. v. Radhika Mohan Natb. 

3. (’19) 511. C. 570 : 5 A.I.R. 1918 Sind 6 :13 S.L.R. 
1, Firm Ludbomal Furtomal k Co. v. Secy, of State. 


4. (13) 19 I. C. 477 (Lab), Fakir Cband v. Secy. 
Stale. 

5. (’20) 5 Pat. 106 : 12 A.I.R. 1925 Pat. 727 : 901. C. 
374, Agent, B. N. Ry. Co., Ltd. v. Hamit Moll Chagan 
Mull. 

6. (’18) 20 Bom. L. R. 735 : 4 A.I.R. 1917 P. C. 173; 
46 IC. 319 (P.C.), Dwarkanatb v.RiveraStcamNaviga- 
tion Co., Ltd. 


Atmaram Harchandrai — for PlaintiSs. 

Choilhram Dewandas — for Defendant. 

Judgment. ~ Tbe plaintiffs, tbe National 
Swadeshi Stores, described as a joint Hindu 
family brui, carrying on business at Karachi 
have sued the Governor.General in Council 
claiming a sum of Rs. 655-8-0 as damages for tbe 
failure of tbe North Western Railway to deliver 
a bile of pieeegoods consigned for carriage to 
tbe plaintiffs. 


[2] The plaiutiffs’ case, as set out in the 
plaint, is that on 30-1-1943 a firm known as tbe 
(trover Calico Printing Mills delivered the bale 
ill question to the North Western Railway at 
Amritsar for consignment to tbe plaintiffs at 
Karachi, under a Railway Receipt; that in the 
ordinary courseof transit tbe consignment should 
have reacbed Karacbi on or about 17-2-1943; 
that plaiotitfs discovered that the bale did not 
arrive at Karachi and carried on correspondence 
with the Railway Authorities who informed 
them that enquiries were being made. The 
Railway Authorities, however, failed to deliver 
the bale, and the plaintifi’s served them ^vlm 
statutory notice under S. 80 and S. 77, Railways 
Act. Tbe sum of Rs. 655-8-0 is said to be tbe 
cost of tbe missing bale, and the plaintiffs claim 
this amount together with tbe costs of the suit 
and interest. 

[3] The principal plea taken by tbe defen¬ 
dant in the written statement is that the suit is 
time barred. It is said that the cause of action 
arose early in February 1948 when the bale wm 
lost. Apart from this plea' the plaintiffs ws 
put to proof of tbe facts stated in the plain, ^ 
being denied that they were a joint family nr® • 
that the cause of action arose at Karachi, 

the bale was consigned by the 

Mills.to tbe plaintiffs; that they were enhtled w 

delivery of tbe bale without “ 

Railway Receipt, and that the price of the co - 

signment was Rs. 655.8-0 as claimed. 

[4] The following issues were framed. 

1. Are tbe plaiutiffs a joint Hindu family firm" 


2. Has tbe Court jurisdiction? 

3. Is tbe suit barred by limitation? Messrs. 

4. Was tbe bale in consign^ by U 

Grover Calico Printing Mills to the plaintiffs an 
the latter entitled fo obtain delivery tbereoi i 

5. Are tbe plaintiffs debarred °^*!‘Sderiiig 
of the bale and getting its value without 

tbe Bailwaj Receipt ? 
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G. Did tlic illiiitiUns orit'v to Ruriciuli-r tlic H. R. nt 
Die time (U'livoi-y wiis uskeil lor 
7. Arc acfendiints liat*lo U tUc l-s. ..f tlto l.Uc in 
qiiestiou 1 

S. To wliat amount, if any, arc Die i.laintins eii- 
lillod ? 

J1. l-s notice under S. f'O. C'vil P. C. jm'i'et . 

10. Deiieml. 

[ol My findings on these issues arenas follows; 
Issue 1. Ves. Issue 2. Ves. Issue 3, Ko. Issue. I. 
Yes. Issue 6. Issue 6. Yes. Issue 7. '^es. 
Issue 8. Rupees G55-8 0 together with costs of 
the suit and interest from date of suit till pay¬ 
ment. Issue Yes. Issues 1, 2, 4, 5. 6 and 
9 were dropped on behalf of defendant, and it 
is therefore, nob necessary to go into these issues 
in detail. With regard to Issue l. the evidence 
of the plaintilTs’ witness. Dipchand Cliandumal, 
establishes that the plaintiffs arc a joint Hindu 
family firm. ^Vlth regard to issue 2 , the con- 
tract of carriage involved delivery of the con- 
sionment at Karachi, the contract or part of it, 
was to be performed at Karachi» and this Cour^ 
therefore, clearly has jurisdiction. With regard 
to issue 4, the evidence of Dipchand (’handumal 
and Narsinghlal, a clerk iu the Central Bank of 
India Ltd., establishes tliat the documenls of 
title covering the consignment, that is to ^ay, 
the invoice em. C. the Railway Receipt and 
relative draft, were despatched to the Central 
Bank of India Ltd.. Karachi, for collection and 
that the plaintiffs were given the R^l^ay 
Receipt on payment of the hill m full. Yhe 
amount actually paid by the plaintilTs was 
us C55-8-0, the amount of the bill being Rupees 
(iaii.O.G, and the balance being commission and 
bank charges, The original invoice. Ex. r., shows 
the consignor as the Grower Calico i’riuting 
Mills It is. as I have said, not now disputed 
that the Grover Calico Mills were the consignors. 
'L’bo Railway Receipt, which is in the possession 
of the defendant, was produced in Court, but 
not filed by the defendaut, It is also not dis- 
puted that the goods were consigned to the 
ulaintiffs. and that they were entitled on pro- 
Auction of the Railway Receipt to delivery of 
the bale, The plaintiffs had pleaded in the plaint 
that they had lost the Railway Receipt: hut this 
is obviously an error, tecause, in the course of 
the proceedings, it was discovered that the 
Railway Receipt was in the possession of the 
Railway, and Mr. Choithram who appeared for 
the defendant, produced it. Apparently what 
happened was that the plaintifls at the reejuest 
of the Railway authorities relimiuished the 
Railway Receipt. 


[g1 The main point in the case is that 
covered by issue 3 as to whether the suit is 
barred by limitation. 


[7J It is Mr. Atmaram’s contention on behalf 
of the plaintiffs that this is a simple claim for 
compensation against a carrier for non-delivery 
of goods, falling under Art. r.l of scb. 1. hiinita. 
lion Act, which reijuires the suit to be filed 
within ono year from the date when the goods 
ought to be delivered. In the jilaint it was 
pleaded that the goods sliould have been dcli- 
verocl on ITth February 1043. but tho evidence of 
one of the defendanfs own witness, Tejumal, 
j-:x. 25. a clerk in the ollico of the Divisional 
Superintendent of the North Western Railway. 
Karachi, establishes beyond doubt that 4th 
March 1943 is the date when tlie bale ought to 
have been delivered. This witness has produced 
the delivery book c.stahlishing that other con¬ 
signments sent from Amritsar in the same 
wagon with the consignment in question reached 

Karaclii on 4lh March 1943. 

fS] Mr. Gboilhram. on Uhiilf of the defen¬ 
dant, concedes that if Ait. 31 applies to this 
case, the suit is in time, but it is Ids contention 

that Art. :i0 applies. . 

[0) Article 30 reipiires that a suit against a 
carrier for compon-iilion for losing or ininring 
goods must be brought wiibin one year from the 
date when the loss or injury occuirfd. 

[10] By the evidence of three witnesses it has 
been attempted to le established on behalf of 
the defendant that the consignment must have 
been stolen from the train. This evidence will 
be dealt with in more detail hereafter, when 
considering issue 7- At this stage it is sufficient 
to p-iv that it is relied upon to prove that tlie 
hale in question together with a number of 
others was placed in a wagon at Amritsar on 
:',0ih .laniiary 1943 and the wagon duly sealed 
“for Samasatta" it being in conleraplation of 
the Railway that it would be opened and the 
contsuts checked and distributed into other 
wagons at Samasatta; but on llh February 1913 
when it arrived at Montgomery, one of the 
stations before Samasatta, the tapes of the seal 
on one side were found to liave been tampered 
with. The wagon was, therefore, opened and the 
contents checked and three bales including the 
bale in question were found to bo missing. 

[Ill It was Mr. Choithram’s contention that 
tho “losing" of goods within the contemplation 
of Art. 30 Tncludcs theft of goods, and that tho 
missing bale must be deemed to have been lost 
on or before 4th February 1043. and that there- 
fore, under Art. 30 the suit is barred. It is con- 
ceded that if Art, 30 applies and the bale was 
lost on or before 4 th February 1913. the suit 
would be time barred. 

[12 ] Id developing his argument Afr. Clioith- 
ram emphasised what is indeed obvious from the 
terms of Art. 30 that the loss contemplated is 
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[16] The argument is mainly based on tbs 
words in Ait. 31 “when the goods ought tobe- 
delivered,” it being Mr. Choithram’s sabmissioa 
that these words contemplate possession by tiie 
carrier of goods in a deliverable state and can. 
not include goods which have been lost or deet- 
royed ; and Mr. Choithram relies on 69 l. c. 

103.^ in which Jwala Prasad J. said : 

“Tbcro is again a cardinal diSereoce between the 
‘non-de!ivery’ and the ‘loss, destruction or deterioration' 
of goods while in charge of a carrier, such aa the 
Railway Coinpany. In the former there is a deliberate 
wiihbolding of the property from the person entitled to 
its delivery and in tbe latter the loss, destruction or 
deterioration takes place on account of certain extra* 
neous causes. In tbe latter case, there is no dellberala 
withholding of the property though there may beawil* 
ful neglect in not taking proper care of the goods." 

[17] I cannot see how this view is justified by 

the plain terms of Art. 31 which makes no refe¬ 
rence to a deliberate withholding. Article SUp-j 
peats to me to apply to any suit against a car¬ 
rier for compensation for non-delivery or delay 
ill delivering goods, [irrespective of tbe cause, 
of the non-delivery. Indeed, if the article wert 
to be interpreted as excluding all cases in 
which goods had been lost, destroyed or 
misdelivered, its applicability would be so nar. 
rowly restricted as to render its inclusion in the 
Limitation Act virtually unnecessary. It is diffi¬ 
cult to conceive of a case in which a deliberate 
withholding by a carrier was provable. No car¬ 
rier in ordinary circumstances would admit a 
deliberate withholding. . 

[18] I consider that the correct view is that 

Arts. 30 and 31 overlap, and that, in any c^e lU 
which tbe carrier has failed to fulfil his obliga¬ 
tion under tbe terms of the contract to deliver 
the gocds, the party aggrieved is entitled to sue 
for non-delivery, and that such a case corner 

within Art. 31. i • y 

[10] I am fortified in this view by certain oc- 

servatious of Richardson J. in a.L R' , ?•' 
307,” in which it was argued that goods no • 
vered or short delivered are not lost, re la 
being placed for this proposition on the ^ 
of Jwala Prasad J. referred to above. Bicnaw* 
son J. rejecting the argument said i 

"I will assume that the word 'loss’ in 
means loss by tbe Railway Admimslratio • , 

raeot is that goods not delivered or short deliv^W 
not ‘lost’ and reliance was placed on the ) R 
Jwala Prasad J. in A. I. R..1922 Pat. 106-1 
ed Judge referred to the distinction Act 

Arts. 30 and 31 of the Schedule of the 
between claims against a carrier on the 
compensation for losing or injuring good 
olher for compensation for ^ns from 

delivering goods. In the first case in the 

the time when tbe loss or injury cccu ^ 

second case from the time when the good 
delivered. In my opinion with ‘ jjgbton the 

of the Limitation Act throw /lL rW* 

construction of S- 77, Railways Act. T 


■\c-<s by the Railway Conipuny and net less to 
4ho owner. The words “agiiinst tbe carrier for 

for losing or injuring goods” are 
clear, and it i> unncce.'sary to refer io tbe cases 
cited ly Mr. Clioitljram in which the word 
"loss” in SS. 72 and 77, Railways Act. has been 
intcrpieUd as meaning loss of the goods by tbe 
Railway Company while in transit. 

[ 13 ] Mr. Clioitlirarn then went on to say that 
tbe ‘losing’ of the goods by tbe carrier within 
the conteinjilation of Art. 30 included all cases 
wbeio the goods bad been stolon. In the ordi¬ 
nary sense the losing of an article by a person 
is generally accepted as meaning something in 
the nature of a mislaying of that article by that 
person; of a dealing with it by that person in 
some way so that it cannot be found. M’hen for 
instance a n an accidentally drops an article and 
depaiis in ignoraneo cf the fact, he loses it 
temporarily or irretrievably, but when he places 
an articlo in a .safe and the safe is broken open 
by a thief and the articlo stolen there has not in 
tbe ordinary senso been n. ‘losing’ of that article 
by tliiit nuin allhoiigh in tbe wider sense he has 
autfered tbe loss of it. If as, I bold to be tbe 
case, tbe ‘losing’ of goods within tbe meaning of 
Art. 30 means a losing of the goods by the Railway 
Company Iheu it might be argued with some 
justification that a ti.eft of goods from a carrier 
is not a losing of them by tbe carrier. It might 
bo said that Art. 20 interpreted in a plain and 
natural se-nse is confined only to those cases 
where tbe goods leave the custody of the carrier 
by a losing or mislaying of them by tbe carrier 
or his servants and would include neither theft 
nor misdelivery. This restricted interpretation 
might however involve the result that the ‘ in- 
juriug" of goods within Art. 30 must be by tbe 
servants of the carrier or his servants, and not 
by outside agency. On the other band it may be 
argued in support of the broader interpretation 
that when the carrier has suffered (whether by 
theft, misdelivery or other cause) goods to he 
lost lo the owner, he may, for the purposes of 
this Article, be said to have lost them himself. 

[14] Article 30 is in many respects very un. 
satisfactory, and I do not propose to embark 
upon a detailed discussion as to its scope or ex¬ 
press any final opinion as to whether the word 
‘losing’ includes a case of theft in transit. I will 
assume for the purpose of this case that it does. 

[15] Tbe crux of Mr. Cboithram’s argument 
is that Arts. 30 and 3i are mutually exclusive, 
and that Art. 30 covers all cases of loss, deterio- 
ration and damage to the goods, that is to say, 
all cases in which the goods are wholly or in 
part no longer in a deliverable state, whereas 
Art. 31 contemplates only those cases where tbe 
carrier deliberately withholds delivery. 
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sons /or the vresena^ofMh Articles in m t( 

.lei but ih'U may still be arcrlaypiny. U here there is ^ 
nil agrement by a carrier to deliver goods al a /uni 

aiHc'^oi- u'itlitn a reasonable lime, a claim for giods 

lost may be drau'n as a claim /nr their non-doltrei y. 1 
ivio reasoning of the learned Judge then proceeds c 

0)1 the as^umption-mislaken as I venture to IhinK q 

that a claim far non-deliecnj necessarily xmporh 
(hat the Railivaii Company arc consciously and dUi- 
bcrately withholding goods in Iheir possession, which S 
iJifi/ m'lght (icfiv<.’r if they chose to do so. t 

As it seems to me, a claim for noii-delivcry without t 
more, merely asserts that the goods were not dtdtvered g 
jit the agreed time or within a reasonahte ‘ f ( 

efflim asserts nothing as to the cause of the non’ 

delivery." 

[20l I would also refer to certain observations ‘ 
of Fawcett. A. J. C. in 011, c. 570^ Dealing with ‘ 
an argument advanced on bebalf of the plain- ^ 
tifl'3 that non-delivery in Art. 31 did not include 
tnis-dclivery, Fatveett, A. J. C. said . 

“The only question, therefore, is whether this is a 
suit against a carrier tor rompensuthn for non delivery 
of goods, so as to fall under Art, 31- On llm pomt >Ir. 
Fdphinsion has cited a ruling of the Punjab Chief 
Court in 10 I. C. 477.‘ where Rattignu ^. held that the 
word 'non-delivery’ in this Artirlcdoes not include mis- 
dcliverv. and that the case of mis-delivcry falls within 
the purview of Art, 115 of the Act. With due deference 

I do not think that the grounds given are fully surh- 

oient for bolding that the Legislature did not inti-nd to 
include such a case as the the present one under the 
word non-dclivcry. Mr. Loho has pointed out hat. 
whatever bo the manner in winch tlie carrier may have 
dealt with the goods, whether be may have rois-appro- 
nrlatc-d them or delivered them to some one eliie. fhe 
eomplamt of the pluintifis lo both o.ise? is one that they 
have suffered injury through the non-delivery to them 
of the goods. And in this plaint. I 
Doinled out. the cau.se of action is specifically al eged to 
hJ ft failure or neglect to deliver. M hat g ves pUunliff 
this cause of action is that the defendants have not 
performed Ihcir contract with him. not that they 
have performed their cont'ad improperly io ns to 
make it a case of misperformance \nsjead of one of 
non-performance. The fact that the defendants aUege 
(hat delivery ti’ns given to a third ^Mity which the 
rlainti(fi say was a Hii-s-dclii'cn/, is, it seems to me, 
immalfrial 'in considering 

of the '■uil is or is «of one in which plaintiffs seek 
compensnxon fornon-dchvenj of the goods. In ins 
case I think there can be no doubt wha-evet that il is 
:.uch a suit, and that the case, therefore, falls under 
Art, 31, Limilalion Act.” 

[2l] For tho purposes of Mr. Cboitbram’a 
contention there is no difference in principle 
between a case of mis-delivery and a case of 
theft. Fawcett A. J. C.’s observations ace directly 

applicable to the present case. 

[ 1 - 2 ] I would also point out that the judgment 
of Jwftla Prasad J. has been dissented from in a 
series of aul'sequent cases. These are all referred 
to in the judgment of MuUick, A. C. J. in 5 Pat. 

10G.“ , • iL 

[23] The plaintiffs’ cause of action in the 

presi'Ot case was that the defendant bad not 

Mrformed bis contract to deliver the goods. It 

was a simple case of non-delivery such as con¬ 


templated by Art. 31. Tho cause of action avns 
not based on loss or dGstruction of tho gools by 
the Railway, and I cannot see bow suliscquent 
proof by tho Railway that there was a loss is 
calculated to take the caso out of the plain terms' 
of Ai-t. 31 by wiiich it is clearly govorned. 

[’Ml I do not see how a carrier is cutitlod to 
set up a loss (which I am assuming includos 
theft), whether or not such loss amounts to a 
tort to the goods, to bring a suit within tho 
shorter jieriod contemplated by Art. SO when it 

clearly falls within Art. 31. 

[ 05 ] iDcidentally. in this particular caso. the 

correspondence indicates that the consignees 
could not obtain reasonable information from 
the Railway as to the fate of the consignment. 
The correspondence is Ex. 7/i to ex. 7/'J. and 
indicates that the consignees took up the matter 
with the Railway early in I9i3 and in spite of 
continual reminders they were still kept lu 
viriual ignorance of wlmt is alleged to have 
occurred to tho bale upto 10-2-1914; the Railway 
having merely in the meanwhile intimated in 
October 1943 that the matter was under reference 
^ith the police. No details of any kiud were 
"iven. In the written statement the defendant 
has merely stated that tlie bale was lost’ but 
n«ain -ives no information as to bow. where or 
wlien it was lost. It is obvious, as Mr. Atmaram 
points out. that it is quite impossible in such 
circumstances for a consignee to base a suit upon 
a lo.sin" of the goods by the Railway Company. 

I bave“ incidentally expressed tho view in other 
cases that correspondence of this nature does not 
operate to extend time under Art. 30 which 
clearly lays down the starting point of limitation 
as the date when the loss or injury occurs, 
subject of coiu'so to die correspondence embodying 
acknowledgment of liability within the meaning 
of S. 19. Limitation Act, ^Vo are not here dealing 
with a case falling within Art. 30 but neverthe¬ 
less I would mention that another unsatisfactory 
I aspect of the operation of Art. 30 is that a plain- 
• tiff is required in a case falling within that 
Article to bring bi.s suit within a year from the 
3 date of his loss or destruction of the goods, when 
3 in a great many cases bo is unable to obtain 

f from the carrier, within the period of limitation, 

f any information as to the date and circumstances 
of the loss or destruction. In many cases the 
t precise dale might not be known to the carrier 
a himself. This seems to me an additional ground 
d for saying thut Arts. 30 and 31 are (not?) 
t mutuftUv exclusive. 

(2g1 Issue 7. Rcc(ion‘72. Railways Act, pro- 
le vides that in the absence of any special contract, 
)t the liability of a Railway Administration for ibe 
It loss, destruction or deterioration of goods 
Q. delivered to it for carriage, is that of a bailee 
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undpv ss, [‘I, and I'.i, Contract Act. There 
wa- no :^[,iecial contract in this case limitating 
luc raponsibility oi tbe Itaih'ay and the point 
for cnnsitk-nition under tins issue ie therefore ns 
to wbetber the Railway took such care of the 
bale in (luostion as a man ot ordinary prudence 
would under similar circumstances take of his 
own goods of the same bulk, ipiality and \alue. 

[' 27 j I'hc burden of proof in such a case is 
discussed in Mulla s Indian Contract Act, Edu. 7, 


which damages were claimed for loss by fire, 
but nevertheless certain general principlea have 
been laid down as to the burden of proof in 
cases of loss of or damage to goods entrusted to 
a bailee, and I proceed on the basis laid down 
by tbe Privy Council. 

[ 30 ] Section 106 , Evidence Act, reads as 
follows: 

‘■^Yben anv fact is especially within tbe knowledge 
of any person, the burden of proving that fact is npoo 
him.” 


at p. iC'' as follows; 

"In Cii'?? governed by the provisions of Ss. 151 and 
162, the lo-sov dauiiig': of gooils entrusted to a bailee 
is pi inm/ut’K evidence of negligence, and the burden 
of proof, therefore, to disprove negligence lifs on the 
bailee. Tlje same rule applies by r->3.:0ii of S. 72. 
Railways Act. iJ a railway adinini-tratiMi. unless the 
goods are con igned uiuh.T a ri^l: note nuder which tlie 
railway oompiny arc iit);Olvi'd from all liability for loss 
or diimago except that d‘i'' to wilful negligence on the 
part of their icrvunt?, in which case tbo burden lies in 
ibc fust in^tancl• upon the company to prove that the 
loss was such a? was ceoleniplated by the contract, and 
wlicii this has been done it shifts upon the plaintiff to 
show that the lo-s was duo to tbe wilful neglect of the 
company or its servants.” 

['2«] This pa3:-iigo is based ou numerous Indian 
deeisi oas to which speciiic reference is unnecessary. 
Tbe learned commentator proceeds to point out 
that there arc special cases where goods are 
destroyed I'y tire arising from some unknown 
cause, and in the paragraph dealing with these 
he bits referred to the following pass.age of tbe 
judgment of the Privy Council in 50 Bom. L. R. 
7:5i ” 

' i'he weight to be atfaibed to the jiidgrncnt of the 
Uarnc'i .'udge of fir.«t in:-t'xnce, who saw the witnesses, 
is a good do.il le-scned by reason of bis liaving 
apparently thrown the burden of proof on tbe wrong 
party. He slates that it was, in his opinion, incumbent 
upon the defendnnt company to satisfy him that they 
hud taken such care of these goods as a man of ordi¬ 
nary priidcDce would lake of his own goods. This, in 
i/i'Hr Lordships’ view, ts nol a correct .v<a/c»ieMf of the 
Itiw. h is inte that under the laio of Evi'lence Act of 
S. 106, 'irhen any fact is especially vithin Ike 
knowledge of any person, the burden of proving that 
fad is on him' and il was therefore right that the 
defendant eonipany should call the »in/eriaf n'i^ncsscs 
ivhn were on [he spot, as it seems to have done. But 
this provision of the law of evidence does not discharge 
the plaintiff from proving tbe want of due diligence, 
or (expressing it otherwise) the negligence of the ser¬ 
vants of the defendant company. It may be for the 
company to lay the materials before ihe Court, but it 
remains for the plaintiffs to satisfy the Court that 
the true inference from those maierials is that the 
servants of the defendant company have not shown 
due care, skill and nerve.” 

[29] Although the learned commentator has 
made no comment to this effect, there does seem 
some divergence between tbe expressions used 
as to the burden of proof in some of the Indian 
decisions and in the passage from the Privy 
Council judgment set out above. It is true that 
the case before the Privy Council was one in 


[ 31 ] In this case all tbe facts regarding how 
the consignment was dealt with from the time- 
it was handed over to the Railway up to tbe 
time of discovery of tbe alleged loss are espe¬ 
cially within tbe knowledge of tbe Railway, and 
tbe plaintiff is not in a position to have any 
knowledge whatever of these facts. 

[32] Three witnesses were examined on be¬ 
half of the defendant to show how the consign¬ 
ment was dealt with while in the custody of the 
Railway and it is for tbe plaintiffs to satisfy me 
that the true inference from these facts is that 
tbe Railway did not exercise the care and skill 


required of a bailee. 

[33] Tbe first of these witnesses was Gian- 

eband Nibalchand, Ex. 12. a Goods Clerk at the 
North Western Railway Station, Aniritsar. His 
evidence is directed to, show that on 30th 
January 1943 the bale in question consigTied w 
Karachi under R. R. No. 583433 . 

under his supervision into a covered 
wagon at Amritsar. Tbe wagon was then wa 
to Samasatta " There were in all, according o 
the witness, 149 packages in the wagon. The wi 
ness has no particular recollection 

dealt with tbo consignment, and bis evidence i 
based on a “Detail sheet.” Ex. 13, which was pre- 
pared at tbe time and which ‘Deludes an en^ 
as to the missiug bale. There was conai er 
discussion as lo the admissibility P; ’ 

being established in cross-examination that 

was a copy made in way 1944 from t ® ^ 

Detail Sheet. When tbe question ^ 

witness produced the original ' ^3 

There is nothing to show as has 

on behalf of tbe plaintiff, that Ex. 16 no 

genuine document, and there is no 

evidence of the witness should no 

The only comment I have 

was no attempt to explain the meth 

in sealing and rivetting the wagon. 

[34] The next of the defendant s wi ^ ^ 
was Sbivlal Hardayal, Ex. 17, a « 

the North Western Railway, 

1943 he was stationed at i-bing of 

clerk and that his ^nty , arrived. Tb® 

the numbers of the trains i^mery on 

wagon in question arrived at Montgo 
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4th Ffibiuary 1913 aod on looking at it bo dis¬ 
covered that on one side the tapes bearing the 
seal bad been severed and the severed ends knot- 
ted together. The seals themselves were intact 
as were the rivets. His discovery was entered 
into a seal book which has since been lost. The 
wagon was then "Kuteba" or crudely sealed, 
and a memorandum issued to the Goods Clerk, 
said to be one Jiwandas, to check the contents 
o( the wagon. Kxhibit 18 is said to be that memo¬ 
randum. It is said Jiwandas, the Goods Clerk 
subsequently made a check and found 3 bales of 
piecegoods missing out of the total of M9 in the 
wagon. The witness was himself not present at 
tbe°check. Jiwandas is then said to have issued 
a memorandum, Ex. 19 as follows ; 

‘•‘20 Go. Wagon 1-^26 cx—your.=; to Samasalla T. It- 
Van arrived with ono side old label o', wagon 3V254 
AS.\ to EUR. Oil Van tied-checked joinll^y and 14b 
ftgiUDst 149 or 3 hale.? C. r. Goods by ASR 1330-j/l, 
13779/1,13778/1. KYC sbott.” 

Jiwandas who is said to have written this 
memorandum and whose handwriting the wit¬ 
ness purports to identify, has not been examin¬ 
ed as a witness, and is said no longer to be in 
Ibo employ of the Railway. Jiwandas is also 
said to have made an entry, Ex. 20 in the “Defi¬ 
ciency Book’’ relating to bis inspection. This 

entry reads ■. 

“Wagon No, 128-20 cx am. lo Siod sIion(“d in goods 
Ebed with one side seal ASH and otber .sid- one o.d 
label of wagon No. 35257 as ASU to LHH, OJvud tied 
in jointly in presence of Prakasbsingb constable No. 8 1 
— found 140 package^: ngamsl M9 or 3 bales C. 1. 
KOods. 2117 ASR 1330-j/l KVC, 13779/1, 13i7h/1 K\C 

[ 35 ] Objection was taken to the admissibility 
of Exs. 19 and 20 by Mr. Atmaram on behalf of 
the plaintiffs on tbo ground that Jiwandas who 
uiade these entries had not been examined. 

[36] To this matter I will refer later. Apart 
from these documents the admissibility of which 
has been questioned, tbo evidence of Shivlal, so 
far as it relates to matters within bis knowledge, 
is merely to the effect that in the course of bis 

duties bo observed that the fcai^es to which the 

Ecal (on one side of the wagon) was attached 
bad been severed and knotted together, that in 
consequence of what he saw he made a report 
and there later followed a check of the contents 
of the wagon at which be was not present. The 
witness is extremely vague on what be actually 
did see. He has said that the rivets were intact, 
but was unable to explain bow therefore the 
theft could have taken place. He has eaid in 
cross-examination : 

“The wagons ace rivelted by Laving a metal rod 
passed through metal loops on the door and the rod 
Rubsequcntly bent by the rivclting man. The metal rod 
may be roughly tbe tbicknesa of a pencil. The rivet is 
usually on tbe middle of the wagon. There is no foot- 
bold on tbe side of the wagon, Tbe rivet cannot be 


opened oxccpl by nioiins of a hammer ami diort cbit^el. 
It limy lake five miniilcs to open a rivet. I cannot niy- 
.>oif say how thieves break into a running tfain." 

It is the contention of Mr. Choitliram ou bohiilf 
of the defendant that tlieft must have occurred 
while the train was in motion but the evidouc" 
of Shivlal leaves entirely unexplained how any 
such theft could have taken place in tlio present 
case, and why assuming the thieves did unrivet 
the wagon tliey chose to re-rivet it. Then again 
tbe evidence of the witness regarding tbe seal 
is far from clear. lie says that tbe tapes had 
been severed and the severed ends retied, but ho 
admitted in cross-examination that the tapes are 
normally tight or taut, and did not exj'lain how 
in tho circumstances they cjuM have been retied. 
Nor is there any reason why they should have 
been retied, if there had been theft when the 
train was in motion. Apart from the fact that 
there is no suggestion that the rivets hai been 
tampered with, it passes my comprehension how 
thieves could have re-rivetted tbe wagon in 
motion and why io any event they should have 
thought fit to re-rivet it and retio the tapes as¬ 
suming such a thing were possible. Taken at its 
face value the evidence of this witness, to my 
mind, indicates nothing more than that it was 
in consequence of somsthing he saw that the 
disappe.Traoce oi the bale came to light. IIis 
evidence is of little assistance to tbe defendant. 

[ 37 ] The third witness relied upon by the do- 
fondant in connexion with the disappearauco of 
the bale i? Ramchand Pagaram, Ex. -23. He 
states that in February 1943 he was stationed at 
Montgomery in the Uatch and Ward Depart¬ 
ment of the North Western Railway; that in 
February l‘.i4;} .Jiwandas in his presence checked 
the contrnts of a certain wagon the result of tbe 
check being entered in a book and that ho signed 
the entry. The entry is Ex. 20. and bis signaturo 
Ex. 20.A. In tlie course of the check 3 packages 
were found to be missing from tbe wagon. The 
entry Ex. 20 was made in his presence by Jiwan¬ 
das and read out to him before he signed it. 

(38l The witness was raeredy a chowkidar or 
watchman and his evidence was of a vague 
nature. It is obvious that he had no recollection 
of tbe event and that what be eaid was based on 
the entry made by Jiwandas. He said that at the 
time of the inspection a policeman and a railway 
coolie were present; that the rivet was removed 
with a chisel and hammer and that the original 
Eeal was intact. He cannot read or write English 
and he says that he knqws English ffgurcs only. 
It is obvious to my mind that bis evidence carries 
tbe case no further than whatever may he 
gathered from Ex. 20. 

[39] Mr. Choithram on behalf of the defen¬ 
dant contends that Exs 19 and 20 are relevant 
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iivlof s, C5, I'vidence Act as being entries made 
in an olllcial book, 

[•lOj There may bo some doubt as to whether 
the colkction ot telegram forms in which Ex. 10 
i[ ix-ars is an olVicial book, but I will assume it 
is and acccitt the entry. I think the “Deticieccy 
Coolc” in which Ex. -20 appears must bo des- 
.riled as an olliciiil book and I also accept the 
.ntiy relied upon for what it is worth. 

[41] To my mind the evidence of the defen- 

lantV tlirco witnesses and the documents which 

wi’iv I'ioluct-'d show noiliiug more than that the 

missing bale was one of the 149 bales loaded into 

a sealed and revitted wagon at Amritsar Station 

on 30-1.1913 and that on •1-2-1943, in consequence 

if the tapes of one of the si'als having been seen 

to have been cut by the Train Clerk, Shivlal, a 

'.'hcck was made by tlie Goods Clerk, Jiwandas (not 

beforo the Court) in tho presence of police and 

Ihe witness Uamchand, and three bales found to 

bo missing, including the halo consigned to the 

plaintilT. 

• 

[• 12 ] Ill my view, the defendant has failed to 
.place before the Court all the necessary facts, 
.facts exclusively within the knowledge of the 
jUailway, as to bow the bale was dealt with. It 
'is very significant that there was a failure to 
call as a witness the guard of the train or any 
one on the train at any time, or any policeman 
or police ollicer. There is nothing to show how' 
many stations, if any, the train stopped at be¬ 
fore Montgomery: there is nothing to show how 
long it remained at Amritsar or how long it was 
at Montgomery before anything was found 
wrong: there is nothing to show whether any 
care whatever was taken of this wagon loaded 
with valuable property whether when stationary 
or in motion, In short, nothing of its history is 
given between 30th January and 4-2-1943. A train 
“guard,” as the designation would indicate, is 
piesumably required to exercise some care and 
supervision over the train and the contents of it, 
and, as I have said, no guard has teen called as 
a witness Somo care and supervision is also re- 
quirt'd to be exercised when a train containing 
valuable property is stationary, that is to say, is 
drawn up and stops for any appreciable time 
en route, and there is no information forth¬ 
coming as to whether any steps were taken to 
guard it. 

[ 43 ] Heavy bales of pieeegoods are not ex- 
pected, ordinarily, to disappear when they have 
been placed in a properly rlvetted wagon. 
Running train thefts are known to be frequent 
in India, but on the other band it seems to me 
that there is a tendency by railways to attribute 
losses to running train thefts when in fact thefts 
occur at stations, sidings and yards. In this 
particular case, as I have already pointed out, 


there is nothing whatever to indicate a ranning 
train theft. The rivets were found intact and 
thieves would not ordinarily, unless in collusion 
with the railway staff take the trouble to re-rivet 
a wagon after a theft had been committed. The 
defendant has clearly omitted to call material 
witnesses and the plaintiff has satisfied me that 
the true inference from what material there 
is on the record is that the servants of the 
railway have nob shown due care with regard to 
the consignment in suit, 

U\] I me S. Plaintiffs have claimed Bs. 665.8-0 


as compensation for the missing bale. The only 
argument advanced on behalf of the defendant 
on this issue is that the plaintiffs have not exa¬ 
mined the consignor as to tho contents of the 
bale. When the matter came up for hearing, 
several months ago, an application was made on 
behalf of the plaintiffs to examine the consignor 
on commission. This application was vehemently 
opposed on behalf of the defendant and was 
dismissed. I am of the view that the plaintiffs are 


ititled to compensation as claimed. 

[46] Dipchand ChandumaJ, plaintiffs' manager, 
as established to ray satisfaction that his firm 
ad previous dealings with the consignors, the 
trover Calico Printing Mills at Amritsar, and 
lat this firm on SOth January consigned the 
ale in question to the plaintiffs at Karachi. The 
ivoice, Ex. 6 , has been produced and this shows 
ae value of the goods as Rs. 653 and gives a 
etailed description of them, showing 
tinted poplins. This invoice together with me 
elative railway receipt and bill of collection baa 
een proved by Narsinglal,aclerk in the Centra 
lank of India Ltd. Karachi, to bavebMneent 
y the bank’s Amritsar Branch to their Karw i 
Iranch for collection and that the amoun o 
he bill was paid in full by the plaintiffs and 

elative railway receipt banded ® I 

it one stage of the case Dipchand Chan u 
ras asked whether he had produced bis 
ccount in Court and he said that be ^ ■ 

recollect, however, that on an adjourn 
Dg be informed the defendant s 
le had now produced his account boohs 
lefendant’s advocate did not pursue the 
[46] I am satisfied from the evidence 
ilaintiffs had entered into a genuine ® p . 
ransaction with the Grover Calico ^ 

Jdls and that the latter consigned to iiem 

lale of pieeegoods. The ra'JW -^fliLdsbad 
hat a bale described as a bale of pie 6 ^ 

leen received by 

uggeated by Mr Cbcitom « 
lOt have been of the value cleime“ contained 
ilteroatively that the bale may accept 

nere rubbish. I am not *^^{3 of thifl 

uch a contention on the partioula 
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case. I bold that there was a genuine mercantile 
transaction by concerns who had previously 
done business together before and that the bale 
must have contained goods of this value paid 
for Apart from this the plaintift paid for the 
bale in full and the measure of compensation for 
non-delivery is in this case what the plaintiff m 
good faith paid for the bale. I, therefore, hold 
that the compensation claimed by the plaintiffs 
i 3 payable. I would add here that this is purely 
a question of facts and it does not foUow that m 
every case similar evidence would necessarily be 

accepted. . . 

[ 47 ] Issue 10. I accordingly pass a decree in 

favour of the plaintiffs for the sum of Rs. 655-8-0 

together with the costs of the suit and interest on 

the claim at 6 pet cent, per annum from date ot 

3 uU Ml payment. 
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Davis C. J. 

Radliomal Pohumal ~ Applicant v. Abdul 

rahim and others — Opponents, 

Civil Bevn. Apple. No. 17 of 1943. Decided oo 29tb 
.Tanuary 1947, (roni order of Sm. C. C.. Judge, Jacoba 
bad, D/- 9ih September 1942. 

(a) Civil P. C. (1908), S. 115 and O.9,R.13-0rder 

under O. 9. R 13—Revision. 

Where an order is passed by a Court purporting to 

eiercise jurisdiction under 0. oT R ^13 

MfirciBO of iurisdiolion it i3 contended that 0. 9, K. IS 
does not apply to the proceedings in which the orJcr is 
S? revKn lies against the order. [Para 3] 

Annotation: {’44*Coro,) Civil P. C,. 0. 9, R. 13, N. 30. 

(b) Civil P. C. (19081. 0. 9, R. 13—Apphcaoility 

0. 9 R.13 does not apply *0 

O 21' 17 All. 106 (P. C.) and 18 A. I. R. 1931 

Mad 656. fir/. - 8 A. I. R. 1921 Sind 55. D^^led. 

^^Station: (’44-Com.) Civil P. C.. 0. 9. Gen. N. 1, 

Civil P. C. (1908). S. 151 and 0. 21, R. 58 ^ 
Order dismissing claim petition under 0. 21, R. 58 

A*'petitioner whose claim petition under 0. 21. R. 58 

has be.m dismissed has a remedy open to him by way 

of a suit under 0. 21. R. 63. Hence the Court civnno 
sot aside tl^^ordc. of dismissal under its j^herent 

^^Annolation: (■44-Com.) Civil P.C..3. 151, N.2. Pt. 7. 

i ^^31) 18 ^A^i!^R. 1961 Mad. 656 : 65 Mad. 17 : 134 
T C mOO if B.). Arunochalam v. Veerappa Chettiar. 
2 !' (^ 3 ) 17 9. L. B. 105 : a A. I. R. 1921 Sind 55 : 83 
i. C. 749 . Issarsing v. Udhavdas. 

3. {*95) 17 All. 106 : 22 I A. 44 • 6 Sar. t>2G (P. C.), 
Thakur Prasad v. Fakir Ullab, 

Eoduvial [sserdas — lot Applicant. 

Mamihanmal Dhojraj — for Opponents. 

Qp^er,_This is an application in revision 

against a judgment ot the Subordinate Judge of 
Jocobabad, exercising Small Cause Court juris¬ 
diction. in which purporting to exercise the 
powers vested in him, ho upheld the contention 
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of ft third party in execution proceedings that 
the tonga which had been attached was not the 
tonga of the judgment-debtor, who was ft tonga 
driver. The learned Judge found that the tonga 
was the property of one Mian Abdul Satar Shah, 
this Mian Abdul Satar Shah describes himself 
as a poor Sayed and the owner of the tonga. 
The learned Judge allowed the claim petition 
in proceedings under 0. 21 , B. 6 S, Civil P. C,. 
thus setting aside a previous ex parte order, 
dismissing the claim petition and ordering exe¬ 
cution proceedings to go on on the petition of 
the decree-holder who was present. The order 
restoring the claim petition to the hie is dated 9th 
September 1942 and the order upholding the claim 
of the tonga driver passed in the absence of the 
decree-holder is dated •24th September 1942. 

[2] The decree-holder now comes in revision 
to this Court alleging that the Subordinate Judge 
had no jurisdiction to set aside his previous 
order, though an ex parte order, dismissing the 
claimant’s petition for default, because under 

O . 21, B. 03, Civil P. C., a claimant has a right 
to institute a suit within one year and no neces- 
sity for exercise by a Court of its inherent juris¬ 
diction or its jurisdiction under 9. 151, Civil 

P, 0.| arises ftt all and that 0- 9i R* 13 undoc 
which the Subordinate Judge purported to restore 
the claimant’s petition dismissed on the ground 
of default, does not apply to execution pro- 

ceedings. 

[ 3 ] The learned advocate for the claimant took 
a preliminary objection that no revision lay, but 
I do not think there is any force in this objec- 
tion. I am dealing essentially with the question 
of jurisdiction. The Subordinate Judge purports 
to exercise jurisdiction under o. 9, R. 13, Civil 
P. C., and against this exercise of jurisdiction it 
, is contended that 0 . 9, B. 13 does not apply bo 
• t}i® proceedings of the nature now before me, 

I find in my view an application for revision in 
the matter of jurisdiction clearly does lie. 

> [ 4 ] Now the learned advocate for the appel- 

[ lant relies principally on a Fall Bench judgment 
\ of the Madras High Court in A. I. R. 1931 Mad. 
) 656,^ where generally it was laid down that 0. 9, 

• R. 13 , Civil P. C. does not apply to execution 
proceedings under 0.21, Civil P. C., even if such 

* proceedings fall also within S. 47, Civil P. C., 
3 while the learned advocate for the opponent 

relies for the most part on the judgment of the 
b Sind Judicial Coramissiouec’s Court reported in 
17 s. li. R. 105.^ But it appears to me that judg¬ 
ment, whether the decision is right or wrong 
n proceeds principally on the ground that it is nob 
)f conceivable that there can bo no remedy against 
3 . an ex parte order, whore the Legislature has 
,e made no provision by way of appeal or original 
n suit to undo a wrong that has been done, but m 
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the case of a claim which has been dismi^ed for 
default, there is a remedy by way of suit; that 
remedy is srecifically provided by o. 21, R. 63, 
Civil P. C., and the fact that it is to be brought 
within a year does cot appear to me to be mate¬ 
rial. There is a remedy open to a claimant 
whose petition has been dismissed by way of a 
suit within a proper time and so it does not 
appear necessary for me to deal at length with 
this judgment in 17 S, L. R. 105,^ against which 
there now appears a considerable body of judi- 
cial authority. Generally speaking, the judgment 
.of the Privy Council reported in 17 ALL. 106,^ 
is now binding authority, though in effect 0 .9, 
Civil P. C., does not apply to execution proceed, 
ings and Jenkins C. J. in interpreting that judg¬ 
ment of the Privy Council explains that in the 
result S, 141, Civil P. C., does not apply to pro¬ 
ceedings in execution; and as the learned Chief 
Justice points out, there is no injustice in this, 
because R. 13 of 0. 9 is not conclusive but is 
subject to the right of an aggrieved person to 
bring a suit. It is true, the learned Chief Justice 
was dealing with proceedings under Rr. 100 and 
101 of 0 . 21 , Civil P. C. The same argument 
would apply to proceedings under 0.21, R. 68, 
■Civil P. C., whereby under R. 63 the right to 
jbring a suit is expressly reserved. 

[6l I cannot see then that there is any room 
for the exercise by the Subordinate Judge under 
S. 151, Civil P. C., of any inherent powers and 
it appears to me that although the learned Sub¬ 
ordinate Judge was plainly wrong when after 
having dismissed the claimant’s petition by way 
of default, and such dismissal being finally con- 
elusive subject to the express provision to bring 
a suit, he did thereafter without proper notice 
to the decree-holder, set aside bis ex parte order 
and finally in another ex parte order allowed 
the claim of the claimant that he was the owner 
of the tonga. 1 must therefore set aside the order 
of the learned Judge, restore his order dismissing 
the claim petition of the Sayed with costs and 
I allow the revision application with costs ac- 
cordingly. 

N.S.D. Application allowed. 


A. 1. R. (35) 1948 Sind 34 [G. N, 12.] 
Davis C. J. and Thadani J. 

Sikanderali Shah Ghulam Eadir Shah — 
Applicant v. Emperor. 

CrliQiiial Bevn. Appln. No. 268 of 1946, Decided on 
3-2-1947, from order of Dist. Magistrate, Nawabshgh, 
D/- 21-10-1946. 

Criminal P. C. (1898), S. 196A—Criminal con¬ 
spiracy. 

The cognizance of an ofience of criminal conspiracy 
the object of which was to file or cause to be filed a 
false complaint under Ss, 498 and 342, Pena! Code is 


barred without the sanction of the Provincial Govern¬ 
ment or other authority under S. 196A. [Para 121 

Annotation : (’46.Com.) Cr. P.C. S. 196A, N. 1, 

AUahbakhsh K. Broki—iot Applicant. 

Fatehchand Assudomal, Advocat&Qmral of Sind 

— for the Crown. 

Judgment. — This is an application by 
Sikanderali Shah son of Ghulam Kadir Shah, 
a retired Mukhtiarkar and First Glass Magistrate, 
under the provisions of ss. 435 and 439, Criminai 
F. G., to quash a complaint of one Ak filed 
against himself and five others pending in the 
Court of the District Magistrate of Kawabsbab 
for offences alleged to have been committed 
under S.120B read with Ss.S66and 363,Penal Code. 

[2] The facts which led Ak to file a complaint 
are these; The applicant was a First Glass 
Magistrate and Mukhtiarkar of Nausbahro Feroz 
in the district of Nawabsbab. On 23-4-1946, one 
Ismail son of Ghulam Muhamad filed a com¬ 
plaint against Ak son of Ebamiso in the Court 
of the Additional Distiiot Magistrate of Naw- 
abahah under ss. 498 and 842, Penal Code, io 
which be alleged that he bad been lawfully 
married to one Mt. Eajran for some fifteen 
years and had six children by her, four sons and 
two daughters, and that Ak bad enticed her and 
detained her in his house at Jalbaui for illicit 
purposes. He also complained that his wife was 
wrongfully confined by Ak, and asked for process 
against Ak under Ss. 498 and 842, Penal Code. 
This complaint was transferred by the learned 
Additional District Magistrate, Nawabehab, to 
the First Class Magistrate of Naufihahio, the 

applicant Sikanderali Shah. 

[3] Sikanderali Shah acting as a Magi^att 
issued process against Ak under 8. 342 , Pena* 
Code, only and a search warrant under the pro¬ 
visions of S, 100 , Criminal P. C., for the prMjJ 
tion of Mt. Saran daughter of IsmaU and w 
wife Mt. Hajran. In due course, both ap^ 
before the applicant who proceeded to ^ 
their statements. Mt. Saran stated that ^JF 
prebended danger to her life from ^ 
whom her mother was on terms of mtioa^ 
and that she and her mother were m vjtod^ 
confinement, and that she was 

her father Ismail. Mt. 

stated that she was being wron^olly conto 

by Ak, with whom she had lived for 

time, and had four ^ 

however, was the daughter 
wiUing to go back to Ismail. On 
of these two stetements, the apphean 
order that Mt. Hajran ^ara^w ^ 
go wherever they liked, Tj^^rder 

of Mt. Hajran for which 

was made some time before 4.6-194b, 

date the hearing of lie 

S. 342 , Penal Code, was set down for 
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[ 4 l Oo 4 - 5 . 1916 , when tho case against Ak 
ms called foi- hearing, tho complainant Ismail 
was absent and the accused Ak was discharged 

under S. 259, Criminal P. C. 

[ 5 ] On 8-6.1946 Ak made a petition to the 

District Maistrate, Nawahbsbah, in which bo 
stated : (Alter stating tho complaint and tho 
order oE District Magistrate the judgment pro- 

ceeded.) , .■ s 

(Gl In pursuance of the search warrant issued 

by the learned District Magistrate, Nawabsbab. 
on 11 . 5 - 1946 , tho police secured Mt. Hajran 
and her dugbter Saran on 19.9.1946, and pro¬ 
duced them before the learned District Magis. 
trate on 22 . 9 - 1946 , who recorded their statements 
on the same day, but passed no further orders. 

[ 7 ] It appears that the learned District 
Magistrate had required the Sub-divisional 
Magistrate, Naushahro, to submit the record 
(idd pioceedings in the caso in which Ismail had 
filed a complaint against Ak under Ss. 342 and 
498 , Penal Code, with his report. The report of 
the' Sub.divisional Magistrate, Naushahro. was 
received by the District Magistrate on I5.9.l9i6. 
Nearly a month later, on 10.10.1946, the District 
Magistrate disposed of the petition filed by Ak 
by issuing process against the applicant, Nur 
Muhammad Shah, Allah Obbayo. Sobdarkban. 
Ismail and Jumo under 3. 120 _B read with 
S 3 . 366 and 363, Penal Code. It is against this 
complaint that the applicant has come in 

revision. , 

(81 In disposing of this application, we do 

not propose to take any notice of the allegations 
made by the applicant in para. 1 of his applica¬ 
tion in which he has set out the reasons ^hicb 
prompted the learned District Magistrate to 
take cognizance of Ak's petition. We propose to 
dispose of the application in accordance with the 
law relating to cognisance of offences of criminal 

conspiracy, l 

[0] Ifc is contended on behalf of the applicant 

that Ak had not filed a complaint against the 

applicant or anybody else, bub bad merely made 

& petition by which he sought to bring certain 

facts to the notice of the District Magistrate, 

and requested the District Magistrate to obtain 

sanction of the local Government for the pro. 

secution of the applicant. There is some force m 

the contention, but for the purposes of this 

application we ate prepared to regard it as a 

complaint. T^• i • t 

(lOl The question arises whether the District 

Magistrate was competent to take cognizance of 
the offence of criminal conspiracy as alleged by 
Ak, without the consent of the Local Govern¬ 
ment as required by S. 196A, Criminal P. C. It 
is to be observed that the learned District Magis¬ 
trate has issued process under S. 120B, Penal Code 


read with Ss. 3GG and 3G3, Penal Code. But in tho 
complaint made by Ak on 8-5.1946 nowhere is it 
alleged that the object of tho conspiracy was to 
commit an offence under s. 366 or S. S63, Penal 
Code. Far from alleging that the object of the 
conspiracy was to tako Mt. Uajran away by 
force or by fraud, or to kidnap baran, Ak has, 
strangely enough, stated in the petition that Mt. 
Hajran was infatuated with Ismail, and had 
promised Ismail that if she were taken out any- 
where, she and her elder daughter Saran would 
desert Ak and follow Ismail, and that with this 
end in view. Ismail had sought the assistance of 
Nur Mahomed Shah M. L. A., and approached 

the applicant. ^ 

[ill Itr is contended on behalf of the Crown 
that this arrangement implied coercion in the 
form of securing the attendance of Mt. Hajran 
and her daughter Mt. Saran under compulsion 
of law. But whatever were the means adopted 
for securing the attendance of Hajran and Saran 
in Court, they were not the object of the con- 
spiracy to which the applicant and the other 
accused are alleged to be parties. The object if 
any was to cause to be filed a false complaint under 
S 3 .493 and 342 , Penal Code, so as to compell the 
attendance of Hajran and Saran in Court, Ac¬ 
cording to Ak's complaint Hajran was willing 
to attend Court if she was ordered to do so, by 
a Court of law. We cannot then see bow the 
object of the conspiracy was to abduct Hajran 
or to kidnap Saran. As we have said, the utmost 
that can be alleged is that the applicant con¬ 
spired with Ismail to cause a false complaint 
under Ss. 498 and 342. Penal Code, to be filed 
against Ak, Such a conspiracy would clearly 
attract the provisions of S. 19GA, Criminal P. C., 
for an offence under S. 498, Penal Code, is non. 
cognisable, and an offence under S. 342, Penal 
Code although cognisable is only punishable with 
one year. Section 19GA says: (After quoting the 
section, the judgment proceeded,) 

fl2] Tho learned Advocate.General Las con¬ 
tended that the statements recorded by the 
learned District Magistrate in pursuance of the 
complaint made by Ak should be taken into 
consideration for the purpose of ascertaining 
the nature of the conspiracy disclosed; even so, 
S. 196.A prescribes a bar to the taking of cogni¬ 
zance of the offence of criminal conspiracy 
punishable under S. 120B, Penal Code, if the 
object of tho conspiracy is to commit any non- 
cognizable offence, or a cognizable offence not 
punishable with death, transportation or rigorous 
imprisonment for a term of two years or up¬ 
wards. unless the Local Government, or a Chief 
Presidency Magistrate or District Magistrate 
empowered in this behalf by the Local Govern- 
ment has, by order in writing, consented to the 
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initiation of the proceedings, and in our opinion 
the object, if any, of tbo alleged conspiracy 
clearly was to cause a false complaint to be filed 
in order to SGCure the attendance of Hajran and 
Saran—an offence punishable under S. 211, Penal 
Code. An offence of criminal conspiracy to cause 
a false complaint to be filed of enticing a married 
woman and unlawfully confining her, tbo one a 
non-coguizable offence and the other though 
cognizable punishable with less than two years, 
'clearly requires the consent of the local Govern- 
Iment by reason of the provisions of S. 196A, 
Criminal P. C. 

[13] In the view we take, that the cognizance 
of a conspiracy, the object of which was to file 
or cause to be filed a false complaint under 
Ss. 40S and 342, Penal Code is barred by the 
provisions of 9. 19CA, Criminal P. C. it is not 
necessary to consider tbo application of S. 197, 
Criminal P. C. 

[14] We would accordingly quash the com* 
plaint filed by the learned District Magistrate, 
Nawabshah, and all the proceedings taken upon 
that complaint. 

Q.B. Proceedings quashed. 


A. I. R. (35) ms Sind 36 [G, N. 13,] 
O’Sullivan and Thadani JJ. 

Pir Agha Muhammad Hussain Jan and 
others-~Appellants v. Elias Haji Wahiddino 
^Respondent. 

First Appeal No. 35 of 1944, Decided oo 23*1*1947. 

' Specific Relief Act (1877), S. 55—.Opening of new 
windows overlooking neighbour's land—No inva¬ 
sion of neighbour’s right to or enjoyment of pro¬ 
perty — Neighbour has right to place erection 
against such windows on his own land — Manda¬ 
tory injunction to close windows cannot be granted 
—Easements Act (1882), S. 18. 

Before a perpetual injuDClioa can be granted under 
8. 54 there must be an invasion or a threat of invasion 
of the plaintiffs right to or enjoyment of his property. 
The mere opening of a window by a man in a building 
on bis own property cannot constitute an invasion of or 
a threat to invade the rights to or enjoyment of, his 
neighbour’s property except in those rare cases where a 
custom as to right of privacy is provable. 

(Paras 15 & 16] 

Invasion of privacy by opening a window which 
overlooks another man’s grounds, is not recognized by 
law as a wrongful net. The opening of a new window, 
being In itself an innocent act, cannot therefore destroy 
existing rights in one party, or give new, or revive old 
rights in another: Tapling v. Jones, (1865) 145 R. R. 
192, Foil. [Para 20] 

A man has no inherent right to obstruct bis neigh* 
bout’s windows. He has merely the right to place any 
erection on bis own land subject to any right which has 
by law accrued to his neighbour. [Para 21] 

Where the defendant built upon his own land and 
opened several windows overlooking the plaintiffs land 
and the plaintiff obstructed the windows by putting up 
wooden planks thereon which the defendant removed, 
it was held that no mandatory injunction directing the 


defendant to close the windows could be granted as 
there was no invasion of the plaiafifi’s right: 28 A IB. 
1941 Oudh 442, Rel. on; 9 A. I. R. 1922 Bom. 83 and 
11 A. I. R. 1924 Lab. 628, Disiing.] Observations of 
Tekcband J. in 20 A.f.R. 1933 Lab. 847 as to giving 
redress by grant of pecuniary compensation in snob 
cases not approved. [Parag 24 & 26] 

Cases referred 

1. (1865) 145 R.R. 192 : 11 H.It.0.290 : 34 L. J. C. P 
342 :13 W. R. 617 : 12 L. T. (n. 8.) 665, Tapling t. 
Jones. 

2. (’22) 24 Bom. L. R. 305 : 9 A. I. R. 1922 Bom. 83 : 
46 Bom. 827; 67 I. C. 356, Eashibbai Ealidas v. Val- 
labbai Wagjibbai. 

3. (’33) 20 A.I.R. 1933 Lah. 847 :148 1.0.224, Kashi 
Nath V. Ram Jiwan. 

4. (’24) 11 A.I.R. 1924 Lah. 626 : 75 I.O. 606, Cbiragh 
Din V. Ghulam Muhammad. 

5. (’41) 18 Luck. 686 : 28 A.I.R. 1941 Oudh 442 : 194 
I. G. 73. Ganesb Prasad v. Basdeo. 

Tikamdas Bassarmal—ior Appellants. 

Eimatrai Bhojraj-^tot Respondent. 

O'Sullivan J.—This is an appeal against the 
judgment and decree in a suit in which Lobo J. 
granted respondent (plaintiS) a mandatory in¬ 
junction against the appellant (defendant) 
directing him to close the 12 windows in a build¬ 
ing of which be is the owner. 

[ 2 ] The parties own contiguous plots of lands 
roughly square in shape, the south-west comer 
of the appellant’s land meeting that of the res¬ 
pondent at a point on the north-west side; that 
is to say, the two areas adjoin diagonally. 

[3l There is a gully or lane some 3 feet wide 
and a few yards long running the length of the 
appellant's land on the southern side and giving 
access to the respondent's land. Both areas were 
originally owned by the same person who in the 
year 1926 sold out to the predecessora-in-title of 
the parties to the suit. 

[4] The title deeds in favour of the appellant 
make no mention of this lane to which referenw 
has been made above. Those in favour of wo 
respondent, however, do mention the lane as a 
boundary but do not make it clear that it was 
conveyed to the respondent’s predecessor-m- 

titls* t V 

[ 5 ) Both the areas in question have been du 

upon, as also the area to the south of the an 
which is owned by somebody, who is not a 
to this suit, and whose building has windo 


ring out upon the lane. , 

6 ] In the year 1929 the appellant . 
land a three storied building in which on tM 
them side he opened 12 windows (four ou 

a floor) overlooking the lane. . 

7 ] On 28th Aupst 1940 respondent bm 

sent suit praying ^ w the 

a perpetual mandatory and 

odant (appeUant) to close the said ^ 
tares io the eouthem wal ol ha b 


the suit.*' 
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[8] In strict point o£ laot. asbas already been 
made clear, the 12 windows do not overlook res. 
pondeut’s building, but the lane which is un- 

built upon. , .. . 

[ 9 ] The respondent in bis plaint asserted that 

he was the owner of the lane: that the appellant 
had not acquired any right or easement m res- 
pect of the said windows or apertures which, 
therefore, constituted "a trespass to plaintiff s 
property," and that about January 1940 the ap. 
pellant was called upon to close the said win¬ 
dows but refused to do so, and "on the conkary 
removed wooden planks put up by the plaintiff 
against the said windows and appsrtures, 

[lOl The appellant in his written statement 
denied any trespass and, inter alia, pleaded 
that the lane was not the respondent’s property; 
that be and his predecessors-in-title bad used 
the lane as of right and without interruption and 
that the respondent who had been aware of the 
opening of these windows for a number of years 
had delayed in taking any action, and was de- 
barred from objecting to their existence at this 

gf A 00 

[ 11 ] Lobo J. found that the respondent was 
the owner of the lane; that he was in occupation 
of his property including the lane through his 
tenants, and that he was entitled to a manda¬ 
tory injunction against the appellant directing 
him to close the 12 windows in question. 

[ 12 ] The first argument put forward by wr, 
Tikamdas for the appellant is in substance that 
the respondent had no cause of action. Ho ques. 
tions the finding of Lobo J. as to the ownership 
of the lane but argues that assuming the lane 
was owned by the respondent, the opening by 
the appellant of bis 12 windows was an inno- 

cent act, an act he is entitled to do in law, and 
does not constitute trespass and that no injunc¬ 
tion can be granted directing him to close his 

windows. . 

[l3l Wg tbs coDcGutions ot jvir* 

Tikamdas well founded, and indeed obvious, 

and since the appeal can properly be decided on 

this ground, it is unnecessary to discuss the 

question of the ownership of the lane. In the 

circumstances of the case, the appellants con- 

tention as to his having acquired prescriptive 

rights does not arise. 

[ 14 ] Mr. Kimatrai first contended that the 
act of the appellant in opening the 12 windows 
constituted trespass, He contended that it was a 
trespass against the privacy of the respondent. 
He was invited to explain how the opening of 
thi windows in any way infringed the tigbte of 
the respondent ot affected his enjoyment of bis 
property, but Mr. Kimatrai was ™“b>a to do 
SO and on bis attention being invited to the 
provisions ot S. 54. Specific Relief Act and to 
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the well-known decisions of the House of Lords in 
(18G5) 145 R. R. 192.‘ (to a more detailed 

reference will hereafter be made), ho abandoned 
the argument as to trespass, and proceeded on 

other lines. 

[ 15 ] Section 64, Specific Relief Act lays it 

down that: , 

“Subiect to the other provisions conlamed id, or 
referredTo by° this Chapter.'a perpetual in a-^fUon may 
bo graoted to prevent the breach of an obligation cxis^ 
ing in favour of the applicant, whether cxprcbely or y 

‘“'vl'hefauch obligation arises from contract, Cour^ 
shall be guided by the rules and provisions contained 

'”when the^Ve'trndant invadee or threatens ‘“'"“J® 
the olaintiC’s rii^ht to or enjoyment of, propi-rty, the 

perpetual injunction in the fcUow.ng 

'Ta) Sll; defendant is trustee of the property for 

where’there exists no standard for ascertaining 
the actual damage caused, or likely to be caused, y 

^^(crSc'the invasion is such that pecuniary com¬ 
pensation would not afford adequate rclicl. 

As this section makes it clear there must, before 
a perpetual injunction may he granted be an 
invasion or a threat of invasion of the plaintiff s 
rioht to or enjoyment of his property and it is 
manifest that the mere opening of a window by 
a man in a building in bis own property cannot 

constitute an invasion of or a threat 
the rights to or enjoyment of, his neighbours 

property. 

[16] This is of course subject to those rare 
cases in which a custom as to right of privacy 
i 9 provable. There is no question m this case 

of such a custom. 

[ 17 ] It was Mr, Kimatrai’s second contention 
that his cause of action was not trespass, as 
specifically pleaded in the plaint, bu was the 
rLoval by the appellant of the planks which 
respondent bad erected against appellants 
windows. It would appear from the reference 
in the plaint to these planks, and from the res¬ 
pondent's own evidence, that they bad been 
nailed or otherwise affixed to the appellants 
windows. The plaint refers to them as having 
been "put up" by the respondent against tne 
said windows", and the respondent’s own evi- 
dence is that he "boarded up these windows 
and apertures soon after the defendant pur- 
chased the property about 4 years ago. ine 
respondent then refers to certain correspondence 
that passed between the parties, and a letter 
written on his behalf by his lawyers, to the ap- 
pellant’s lawyers, dated 8th January 194(T. This 
letter says that "we regret your client has not 
yet removed the wooden planks fixed against 
the windows." If. as seems clear, the planks 
were affixed by the respondent to the appellant s 
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property this, prhna facie, constituted a trespass 
by the respondent. The respondent would not 
lie entitled to affix any planks to the appellant’s 
wall. If, however, as Mr. Kimatrai now contends 
the respondent merely built an erection upon his 
own land so as to shut out appellant’s light and 
air, he was fully entitled to do so subject to any 
prescriptive rights which the appellant had 
acquired as to light and air. But a further 
difficulty stands in Mr. Kimatrai’s way. His 
plaint is clearly based on trespass constituted 
by the opening of the windows, and not on the 
action of the appellant in pulling down the 
plainks, and, as has already been made clear, 
the prayer is for a mandatory injunction direct- 
iug that the appellant should close his windows. 

[18] Mr. Kimatrai pressed us to hold that 
since the appellant had pulled down respondent’s 
planks, the latter was entitled to ask the Court 
to direct the appellant to close bis windows; and 
he referred us to the following passage in the 
judgment of Lobo J. in which bis contention 
appears to have been accepted ; 

“It has been contended by the learned advocate for 
the defendant that the plaintiff's remedy is in his own 
bands. It is for him to close the windows and aper¬ 
tures if he considers them a trespass, and if the 
defendant removes any obstructions put up by the 
plaintiB, the plaintiS can then come to Court and seek 
remedy by an iojunction. The armament, however, is 
without substance. If the plaintiff has the right to 
close the windows and apertures in suit, be has surely 
the right to ask the Court to do so. It is idle to contend 
that the plaintiff should engage in a continuous battle 
with the defendant, the plaintiff closing his (defen¬ 
dant’s) windows and apertures, and the defendant 
breaking down the obstruction to his windows and 
apertures. There is no substance in the contentions of 
the defendant raised in para. 10 of bis written state¬ 
ment, and my answer to issue 6 therefore is in the 
negative." 

[19] We consider there is no force in Mr. 
Kimatrai’s argument, and that it is entirely met 
by the decision in (1865) 145 E. b. 192.^ 

[20] With regard to the question of trespass 
wpon privacy, I would refer to the following 
part of the head-note which correctly sets out 
the principle stated by their Lordships in a 
lengthy judgment i 

"Invasion of privacy by opening a window which 
overlooks another man’s grounds, is not recognized by 
law as a wrongful act. 

The opening of a new window, being in itself an 
innocent act, cannot therefore destroy existing rights 
m one party, or give new, or revive old rights in 
another.” 

[ 21 ] Mr. Kimatrai’s argument under the 
second head involved some right by the respon- 
dent to “obstruct” the appellant’s windows. But 
this is clearly misleading. The point is that a 
man has no inherent right to obstruct his neigh¬ 
bour’s windows. He has merely the right to 
place any erection on bis own land subject to 
any right which has by law accrued to bis 


neighbour, and in this connexion I would refer 
to the very cogent observations in (i 865 ) 145 
B. R. 192^ of both the Lord Chancellor (Lord 
W'estbury) and Lord Cranworth: Lord West- 
bury, L. C. said: 

“Before dealing with the present appeal, it may be 
useful to point out some expressions which are found 
in the decided cases, and which seem to have a ten¬ 
dency to mislead; one of these expressions is the phrase 
‘right to obstruct.’ If my adjoining neighbour builds 
upon his laud, and opens numerous windows whiob 
look over my gardens or my pleasure grounds, I do not 
acquire from this act of my neighbour any new or 
other right than I before possessed. I have simply tbs 
same right of building or raising any erection I please 
on my own land, unless that right has been by some 
antecedent matter either lost or impaired, and I gain 
no new or enlarged right by the act of my neighbour. 

Again, there is another form of words which is often 
found in the cases on this subject, namely the phrase 
‘invasion of privacy by opening windows.' 'That is not 
treated by the law as a wrong for which any remedy Is 
given. If A is the owner of beautiful gardens and 
pleasure grounds, and B is the owner of an adjoining 
piece of land, B may build on it a manufactory with a 
hundred windows overlooking the pleasnre grounds, 
and A has neither more nor less than the right, which 
be previously had, of erecting on bis land a building of 
such height and extent as will shut out the windows of 
the newly erected manafaotory .... 

By opening the new windows he does no injury or 
wrong in the eye of the law to his neighbour, wbo is at 
liberty to build up against them, so far as he possesses 
the right of so building on his laud.” 

Lord Cranworth said : 

“I am unable to comprehend the principle on which 
such a claim can rest. Where a person has wrongfully 
obstructed another in the enjoyment of an easement, 
as, for instance, by building a wall across a path over 
which there is a right of way, public or priva^ any 

person so unlawfully obstructed may remove the obstru^ 

tion; and if any damage thereby arises to hio 
wrongfully set it up, he bos no right to oomplwn. Bis 
own wrongful act justified what would otherwise hs« 
been a trespass. But this depends enWrcIi/ »» 
cirewnstflnees that the act of erecting the wm teas a 
wrongful act, whereas the opening of a window 
an unlawful act. Every man may open any 
windows looking over his neighbour’s land; and, on I 
other hand, the neighbour may, by building on bwon 

land within 20 years after the Opening of the win . 

obstruct the light which would otherwise^ ^^01 
Some confusion seems to have arisen from speaiing 
the right of the neighbour in such a case, as a ng 
obstruct the new lights. His right is a right to u 
own land by building on it as he thinks nos 
interests; and if by doing so be obslmcts the a 
light to the new windows, be is doing tha 
affords no ground of complaint. He y 

build, and if thereby he obstructs the new ligh r 
not committing a wrong. But what in 

for contending that, because his huwing ^ 

plaint, therefor, if he cannot so 

muting a trespasSf he may commit a „ 

discover no principle to warrant any such tnj y* 

[22] Mr. Kimatrai made no 
cuss the principles as laid down in (l8Wf 
R. B. 192,^ but referred us to certain W 
cases. He first cited 24 Bom. 
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(ecrod in particulm* to the following passage in 
the iudcnient of Maclood C. J. i . 

“The Stfvtulo oI LimlUtion entitles the plamtifi t 
.eek «Uet by means ot an injunction against a pry 
seeking to LtnbUab an easement against him withm 

[Xxhe facts of that case are not parallel. 
The defendant projected certain eaves over the 
plaintiQ’s land and discharged i;am water from 
Lae eaves on into the plaintiff s lands, and it 

was held, decreeing the claim 

that the defendant in erecting his building m 

defiance of the plaintiff’s rights, did so at his 

own risk: and that there was no equity arising 
from plaintiff’s acquiescence, since there would 
be no more expense to the defendant m obeying 
the injunction than there could have b^n if the 
suit had been brought shortly after the defen¬ 
dant erected his building. _ 

[24] With this decision we are m 
but the point to be made cleans that the defen- 
d»Dt in Loting his taiUing intnnged ths pto- 

.. AfiTTaa MPr t.hA riftlDuQ c 


ties was in relation to a party wall, and as U 

^°^h?^fiticiing^ol both Courla is that the plaintilT wish¬ 
ed ^ bSild against tho windows and t o do ondanj 

Em ioi°w7Zrot ?caUorwitb Li" own property 

clear, a finding of fact that the 

Ld the defendant was obstructing him fiom 

Tibamdas referred to 16 Luck. GSG,'^ 
which is in point. To quote the head note m 

^^^beTrant ot an absolute injunction under S. 64, 

defendant from so enjoying his property. , u. 
Where the defendant opens doors on his own jand h 

cannot be Wl., o.derefl to doec J 

of the plaintifi’s apprehension that if the hoors ar 

allowed to stand the defendant may 
easement to light and air after the lapse “< 20 

a I nr aaL*on r.nfl<Tj n 


d&nt in Lcting his building intnnged *0 P'™' [j,] pioally Mr. Kimatra. asked that we 

tiffs right by projecting eaves over *0 P'“'“^ . 3 tould grant a declaration in to™'^ ' 

land and discharging rain water over P'*'®- as to his right to obsbuct * 0 JW?'- 


land ana oisuau-igiuji :« case 

t fi’s land. In the present case 
f infringement of the respondents lights, as 
as already been made clear. The wrds of 
,lacked C. .1., to which reference has ton 
nade, do not in our view imply that the plain- 

iS is entitled to an injanction “f^ 
leighhonr directing his neighbour to refrain from 
loiM anything which that neighbour is fully 

sntitled to do, and ” 

the light of the facts with which Mackod C. J. 

"“ssrlilr^ Kimatrai next referred to ^“i- 
sions of the Lahore High Court, neither^ o 
which support him. In A. I. B. 1933 Lab. ‘ 
was specially hold, to quote a portion of the 

head note, that: 


UU UUbOl • 

"Every owner has got the right to open apertures m 
liVery b . invades the 

Thrworda 'otherwise obstruct the 
refer, presumably, to something which the 
plaintiff may do on his own land. It is true 
Ibftt Tekchand J. in that cose went on to say 
tLt although there was no legal ground for 
granting the injunction and that miunction was 
lot the%ropec relief, the plaintiff was en itled 
to redress by grant of pecuniary compensation. 

[26] We are unable to agree that any redress 
by way of pecuniary compensation is payable m 

a case such as that before us. , 

[27] The other Lahore case referred to was 
A I B. 1924 Lsh. 628.* The fscts of that case 
are not in point. The dispute between the par- 


should cran& » — 

pondent as to his right to obstruct the appel¬ 
lant’s windows by building on his respondent s 
own land, or alternatively that be should be 
permitted to amend the plaint so as to include 
a prayer for an injunction restraining t^e appe ¬ 
lant from interfering with any erection the re^ 
pondent may make on bis own land with a view 

to obstructing the appellaaVs ^‘^dows. 

[30] We cannot say that on the facts and 
circumstances of this case any such reliefs are 
open to the respondent. It has been made 
sufficiently clear already that any man may 
build upon bis own property subject to any 

antecedent rights acquired by his 
In particular, with regard to the request for 
amendment of the plaint, no details have been 
furnished to us with regard to the nature of the 
requited amendment. In any event, we cannot 
say that any question arises of the amendment 
of the plaint, because the appellant has not, so 
far as we can ascertain, pulled down any struc¬ 
tures which the respondent made upon his own 

Assuming we bed any discretion to grant 
these requests by Mr. Kimatrai. it is clearly not 
a case in which such discretion should be exer- 
cised There has been considerable delay m the 
bringing of this action. The appellant built 
upon his property and opened his windows m 
the year 1929. and it was nob until H years later 
in 1940 that the respondent filed the present pro¬ 
ceeding. Again we cannot say that on the facts 
as presented to us. the respondent has been m 
the very least damnified or affected by the 
action of the appellant. There are already win¬ 
dows on one side overlooking the lane, and it 
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has not been suggested in the plaint how the 
appellant's windows on the other side of the 
lane in any way constitute a nuisance. It was, 
admittedly, suggested in the evidence of the 
respondent that the appellant’s tenants were in 
the habit of (browing rubbish into the lane, but 
there is no such plea in the plaint and the fact 
was never in issue. Moreover, it is manifest that 
if the appellant or his tenants do commit a 
nuisance in this form, they may be restrained 
by appropriate action. 

[32] In the result, we have no hesitation in 
.allowing this appeal with costs throughout. 
Order accordingly. 

K.S. Appeal allowed. 


A. I. R. (35) 1948 Sind 40 [C. N. 14.] 
O'Sullivan J. 
on difference between 
Ti'ABJI AND MeHER JJ. 

Waroo — Appellant v. Emperor. 

Confirmation Case Ko. 36 o( 1946 (Criminal Appeal 
No. 174 of 1946), Decided on 23‘10-1946, from the 
judgment of Tjabji and Meber JJ. 

(a) Criminal P. C. (1898), Ss, 221and237-Cbarge 
specifying housebreaking in order to commit 
offence of hurl—Conviction for housebreaking with 
intent to commit adultery is bad. 

'Where tbe accused was charged of “having made 
preparations to cause hurt, etc., committed housebreak¬ 
ing by night by entering into the building belonging to 
complainant and used as dwelling bouse in order to the 
commission of certain ofience punishable with impri- 
Boament to wit an oQence of causing hurts etc....“ 
and there was no reference to and muon less any 
definite allegation of any intention to commit adultery 
with any married woman in the charge and no al¬ 
legation was made by any of the prosecution wit¬ 
nesses in their examination-in-chief that the accused 
bad gone to tbe house that night for purpose of com¬ 
mitting adultery; and tbe question of adultery with 
married woman was not in issue: 

Eeld, that tbe acoused could not be convicted of 
housebreaking with intention of committing adultery. 

(b) Criminal P. C. (1898), S. 233 - Charge^must 
be for distinct offence. 

There must be a charge for every distinct ofience and 
it must be formulated with precision. The precise 
charge framed is to be tried and tried separately, 
except in the cases mentioned in Ss, 234 to 236 and 
S. 239. [Para 17] 

Annotation : (’46-Com,) Cr. P. C., S. 233, Notes 3 

and 4« 

(c) Penal Code (1860), S. 451—Adultery, ingredi¬ 
ents of—Charge under S. 451—Facts to be proved 
—Onus. 

To sustain a conviction for adultery, it must be estab¬ 
lished inter alia that sexual intercourse was committed 
without tbe consent or connivance of tbe husband, and 
to sustain a conviction under S. 451, Penal Code, for 
ofience of house-trespass with intent to commit an 
ofience, the ofience being adultery, it is necessary to 
show that there has been no consent or connivance on 
tbe part of tbe husband of the woman : 19 All. 74, Bef. 

[Para 22] 


a. I. B. 

The onus to show that there was no connivance or 
consent of tbe husband is on the prosecution. 

(d) Criminal P. C. (1898), Ss. 237 and's??^^ 
Applicability. 

Where it is not a case of conviction for an oSeuee 

other than |be one for which tbe accused was charged, 
S. 237 has no application. The section does not 
cover tbe case of a conviction for another or more 
aggravated form of the same ofience but for another 
ofience. No prejudice is deemed to arise when conditions 
referred to in this section and S. 238 are fulfilled: 
5 S. L. R. 16, Bef. [Para 28] 

Annotation : (’46-Com.) Cr. P. C. S. 237 Note 2. 

(Applicability of S. 238 indicated.) [Paras 30,84] 

(e) Penal Code (1860), S. 441 — Intention la 
necessary element. 

Obiter : — Intention is necessary essential is the 
ofience of criminal trespass and tbe charge should 
specify the intention. [Para 36] 

(f) Evidence Act (1872), Ss. 105 and 106, 102- 
Scope of. 

Tbe burden of proving the existence of circuoutaDcea 
bringing tbe case within a general or special exception 
is no doubt cast upon tbe accused by S. 105 but this 
does not in any way absolve the prosecution of tbe 
burden laid on it by S. 102 so far as the entire “pro¬ 
ceeding" is concerned. If at tbe close of the whole 
evidence, there is reasonable doubt as to the guilt of 
the accused, the benefit of that doubt shonld be given 
to tbe accused and be is entitled to be acquitted: (1935) 
A. C. 462, Exvl. and Fdl\ 26 A. I. R. 1939 Sind 209, 
28 A. I. B. 1941 All. 402 (P. B.) and 24 A. L B. 1937 
Rang. 83 (F. B.), Po«. 

Annotation : (’46-Com) Cr, P. C. 8.237, Note 2. 

(g) Criminal P. C. (1898), Ss. 225,232 and 537- 
Applicability—Charge not irrc^lar but conviction 
not warranted by charge—Sections, if apply* 

Where tbe charge is quite in order, it cannot said 
that there is an “error” in charge because the eviaa» 
for tbe prosecution is subsequently at the trial ^ 
be false or insufficient to establish tbe charge. Whm 
conviction is had in such case lor offence not inolndw 
in the charge Ss. 226, 232 or 637 would not apply, fw 
the reason that there is nothing irregular in the eba^ 
as such. ■ [Paras 19,20 and 25} 
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K. H. Nagrani - for Appellant. , , « j 

Falehchand Asswdomal, Advocati-General of Sind 

for the Crown. 

Judgment.— This criminal appeal and con¬ 
firmation case comes before me in consequence 
of a difference of opinion between my brothers 
Tyabji and Meber. 

[ 2 l The facts of the case, tbe findings of the 
Court below and the main points taken in the 
Appellate Court are set out in the judgment of 
Tyabji J. as follows; 

“The appellant Waroo s/o Juman has been convicted 
by the Additional Sessions lodge, Larkana. at Hydera. 
bad of oSences under Ss, 458. 324 and 302, Penal Code. 
Ho has been sentenced to death under S. 302, to 12 
months rigorous imprisonment S. 458 and 18 

months rigorous imprisonment under h. 324. He has 
appealed and tbe case also comes up belore us for 
confirmation o[ the death sentence passed. 

Tho oflence, it U alleged, took place after mid-nlgbt 
during the early hours of 29'12-1945, at Hala, and the 
tacts of the case are as follows: Deceased Mian lived in 
a house, consisting ol a covered hall with a court-yard 
in front of it. with bis wife Khatnl. and tbtw sons of 
Khatul by her former husband, Ali Mahomed. Of these, 
Abdulla and Kassim were in Misri’a bouse on the night 
in question. Mussamat Wasul, a daugblcr of Khatul and 
AUmabomed. had also been staying for some days in 
tbe bouse. AUmabomed. the previous husband of Khatul, 
had died many years ago. and after bis death Kbatul 
had married Misri some 8 or 10 years ego. Tbeieaftcr 
Khatul and her sons lived in Misn s bouse. Misti had a 
cow which used to be kept in bis courtyard. To the 
west and adjoining Misri’s bouse was a house belonging 
to Jurio. who was a brother of Alimahomed and had 
died about a year before the incident. Jurios bouse, 
Ofl the sketch (Ex. 6) shows, consisted of two rooms, a 
’soofo’ (hall) in front of the two rooms and a court-yard 


Sind n 


in front o( tbe hall. Misri’s house was divided from 
Jurio’s house by a wall, but there was an open space 
between the courtyard of Misrl's house (called “ver¬ 
andah’’ in Ex, 6) and tlio court yard of .Turio’s house. 
Tho only entrance to Jurio’s house was Ihrougli the 
court-yard of Misri’s house, wblch was to the south of 
tbe ‘hair in which tho ininatcs of Misri s household 
lived, and the only entrance to Misti's housi' from the 
outside was through n, door on the ca-tern side of the 
court-sard in front of Misti’s house. The result was that 

anyone wishing togotoJurio’shousehad lo enter through 

the door leading to Misri’s court yard and pass across 
tho court-yard in front of Misri’s house and then enter 
tbe court-yard of Jurio’s Loujo Jurio’s house wae lying 
vacant. The tapedar in bis deposition described Juno b 
house in Sindhi as "sunjo” and “Wiran ” (deserted and 
in ruins) which was inaccurately recorded m hn«h=^h . 
"not occupied by any one.” Abdulla slated : ‘j’® 

time of this incident no one was living m bis (Juno s) 
bouse.’ dVasul, (Ex. 11) described tho house ns Jurios 
unoccupied house,’ The Sindhi word actually used by 
Wasul, which was translated as unoccupied,^ was 
‘phiUl,’ which means in ruins, abandoned, deserted. 
On the death of Jurio. Jurio's daughter, who was 12 or 
13 years old, became the owner of June s house. At the 
time of the incident she was living 
who bad remarried, at Old Data. Abdulla stated bat 
the bouse of Jurio was ’in our possession at tho time 
of the incident. To the west of Juno b house ^yas the 
house of one Hamid Memon. There was a wall dividing 
Jurio’s bouse and bouse, which was .J eet 

hi-^h To the south ol the houses of Misri and Juno 
w^s the house of Saleh. The soutbern 
walls of the court-yard of Juno s housc divided the 
bouses of Jurio and Snlob, and this wall was 6 feet and 

10 inches in height. , «»• • 

Tbe inmates of the house of Misri, namely Misri, 
Khatul, Abdullah, Kassim and Wasul, went to sleep in 
their house on the night of 28-12-194o, after closing 
the d«or by which one could enter into Misn s bouse. 
Kbatul was waked up at about midnight and saw some- 
thing as a result of which she waked up her busband 
MUri and her sons AbdulhU and Kassim, Khatul baa 
described what happened in these words: 

■At midnight I woke up to give grass to the cow, 1 
took the lamp and went into the epurt-yard. I saw my 
daughter in our court-yard. She had her child on her 
lap. I saw4persons in front of the room of Jurms 
house. I enquired from my daughter what it was She 

made no reply and went to the J 

followed her there. I woke up Misn, Kassim and 

^^VsuUEx 11) in her examination-in-chief,alter stat¬ 
ing that she had been intimate with the appellant about 
a year and a half before but had given up that conpec- 
tioD some 5or 8 months before the incident. 
the circumstances in which her mother Khatul woke up 
on that night and called out her brothers and Misn, m 

thMC^wocdB ^ a. m. accused Waru came and ™kc me 
UD and asked me to go out to tho court-yard. He then 
went out to the court-yard. I took up my boy who 
was U year old and followed him to the court-yard of 
Jurio’8 Touse. I saw accused 2. 3 and 4 there Waru 
said that he bad brought these three men to take me 
away. At that time my boy wept and I told Waroo that 
I would give him reply after making the boy stop from 
crying. I then went to tbe court-yard of my bouse. At 
that time I saw my mother in the court-yard with the 
lamp. She inquired what it was. 1 made no reply. My 
mother went and woke up Misri, Abdullah and Kassim 
and brought them. We then went to Jurio’s court-yard 
- where ’ What happened thereafter was described 
by Abdullah, Kassim, Khatul and Wasul in very similar 
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.orm-. Tlicv !ille;^eJ iLat Misti, AbJulUh and Kasam, 
-^n I'pccivint? the information from KhatuI, immediately 
-an up to the court-yard of Jnri i's bouse unarmed and 
.'arrym" a lamp with them, There they saw the appellant 
'nd tlu'cc of the relations of the appellant. Sono s/o 
iiimau, Allahdmo ?/o Suteh and Mahomed s/o Kadirbux, 
of whom all except the appellant on seeing the witnesses, 
jumped over the wall into the house of Saleh. The 
ipp-illant also tried to run away, but deceased Misri, 
who \va,= ahead of Abdullah and Kassim, reached and 
tried to catch the appellant, whereupon the appellant gave 
Misri two blows with a hatchet as a result of which 
Misri fell down seriously injured. Abdullah then tried 
to catch the appellant, who also struck Abdullah with 
the hatchet. Then Abdullah with the assistance of 
Kassim caught bold of the hatchet, which was in the 
hands of the appellant, and wrested it from the appel¬ 
lant. On this the appellant took out a knife from the 
folds of his salwar aud struck Abdullah and Kassim 
with the knife. Thereupon Abdullah struck the appel¬ 
lant on the bead with the hatchet, which Abdullah bad 
snatched from the appellant. After this the appellant 
-calcd over the wall, jumped into the compound of 
Saleh and thereafter ran away, gelling ont of Saleh's 
compound by jumping over tbewallofSaleb’scompound 
on tbc eastern side. Witness Hamid, whose house was 
to the west of Jurio’s house, stated that he was sleeping 
in bis house, when he heard cries coming from Misri’s 
bouse, whereupon he got up and saw everything that 
tool: place in .lurio’s courtyard, from the time that 
Misri ran up to the appellant, up to the time when the 
appellant ran away. Witness Watu Sand (Es. _18) lived 
in a bouse some 150 paces to the east of Uisri’s house. 
He slated that be woke up on hearing cries, and, taking 
up a hatchet, ran towards Misri’s bouse and saw the 
appellant, as he jumped over the eastern wall of Saleh’s 
house, and loft Saleh's compound. This witness Waru 
Sand, stated that he did not see any weapon in the 
hand of the appellant when bo ran away. These wit¬ 
nesses, Hamid, and Waru, immediately went to Misri’s 
bouse where they were told all that had happened, A 
little later Abdullah went to the Hala Police station, 
which was a short distance away, and made a report 
about the incident at 3-30 a. m. iu which he slated 1 

'The complaint is that I with my relations, uncle 
Misri Kassim and other members of my family after 
closing the outer gate and looking it at about 10 p. m., 
went to sleep. Around this bouse there is a small com¬ 
pound of kateba bricks. At about *2 at night my 
mother Uusammat Kbatulgot up to give fodder to cow. 
She saw one person near Sufa in the compound of 
bouse of my deceased uncle Jurio’s house which was 
lying vacant. Sheinformed me. Upon thisi intormedmy 
uncle Misti and brother Kassim. After taking the 
lantern which was burning in our house we all three 
went to the thieves. We saw three persons coming out 
of the vacant sufa (main hall) of my uncle Jurio’s 
house and tried to run away. The sufa has no door. In 
the light of the lantern we identified the three persons. 
They were Sono son of Juman, Saleh son of Kassim 
and Allahdino son of Saleh Junani and lived nearby. 
These three ran away by jumping over the wall. There 
remained Wtiru who had been caught by our uncle 
Misri. We two brothers had also reached the place. In the 
mcinlime Waru who had hatchet in hand gave a 
hatchet blow to uncle Misri which fell on his neck. Due 
to this blow uncle Misri fell down. We cried 'thief thief.’ 
Kassim my brother tried to catch hold of Waru. Waru 
tried to strike hatchet blow to him also but my brother 
caught his hatchet and we snatched hatchet from him. 
Waru then gave 2-3 injuries of a knife which was in his 
hand to my brother. He also gave me one injury on my 
shoulder, with the knife. My brother also due to 
injuries fell down. I also gave one hatchet blowto Waru. 
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By this time Hamid Memon on oar cries came in oni 
bouse by jumping over the wall. Seeing him coming 
Warn also ran away by crossing the wall. Hamid saw 
him scaling. After a short time Warn Sand also came 
there. Oq being asked by Waru Sand, land Hamid 
Memon narrated the story of thieves. The ooDdition of 
uncle Misri and brother Kassim is serious and they ate 
lying on the scene of ofience. I went to Fateh Mahomed 
my brother-in-law who lives here at Hala and told him 
about the occurrence and thereafter I have come here 
to lodge a report. I am making this report. Investigation 
may be held. The hatchet secured from Warn aoensed 
is also lying on the scene of ofienoe. Nothing has been 
stolen. 

It may be noted here-that there is no refetenee 
to Wssul, or to any intimacy between the appellant 
and Wasul in this report; in which the all^tion, 
against the four offenders, was that they bad entered 
Jurlo's house for the purposes of committing theft, that 
they had bcenseen there beforeanjtbingwasstolen,that 
three of the offenders had then run away, but thefonrth, 
the appellant who had been caught by Misri, had 
caused injuries to Misri, Abdullah and Kassim. 

After recording the report, the Head ^nstable 
in charge went to the scene where he found Misri lyi^ 
in a very serious condition. Misti died very shortly 
thereafter as a result of his injuries. Kassim and 
Abdullah were sent to the Hala dispensary for twl* 
ment. Two of the persons mentioned in the first 
information and one Mabmood s/o Kadirbnx were 
arrested in their bouses at 5 a. m. The appelloot w 
not found in hU house and the Head ^natabe 
on receiving information that the appellant had gone w 
his brother who lived at Kbandu 
Kbandu. On the way, when the .i 

some 2 miles away from the scene of onene^ n 
the appellant, who appeared to be comng uo 
direction of Kbandu. The appellant 
his head and was wearing a shirt 
stained. The Head constable then arrested the ^ 
and secured the shirt. The appellant then 
police and mashics to Kbandu village 
duced a pair of blood stained ti^o^sers aad^ -nneiiuit 
were also secured by the Head constable. ^ 
was brought back to Hala by 9-30 ot 10 »• ; 


scene of offence and made a mMhitnam • 
stained hatchet, alleged to be ® -ndwM 

appellant, was produced beforetheSub-Ios^ two keys 

secured by him. The Sub-Inspector alM f j... 
lying at the scene in Jutio's courtyard. -ocated 

house of the appellant later ^ secured 

from the house aod it was found that t J 

at the scene fitted them. uisti 

The Medical evidence in the case shows r 

had two injuries: ,, ,, .._ oa the 

1. A curved incised wound li X i s 

left angle of mandible. .u.» miMcles and 

2. An incised wound 

blood vessels of the 4th and the j-.! part of 

extending from the middle part of the tlj^ 

the left side vertebral ^1““° thiid of 

junction of the middle third and the inner wu 

left clavicle. ^ ^ clearly 

The second Injury which was on the n k 
sufficient to cause death, and there cool pj 

about this injury having actually caused tM 

Misri. 3 gg Ms 

Witness Kassim had two 
shoulders, and one, an io^jsed wound i ,l ^ 
right scapula and the other f x • . g» x 10* o® 
left scapula; and a longitudinal ^ exaini®*^ 

the left lumber region. The doctor who was 
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lEx 80) stated Ibat the two incised wounda cou d bavo 
boon caused by a Imlobet and tbo contusion would have 
been caused by a blunt weapon such as a lathi. ^ 

Witness Abdullah had ono incised wound I 4 x .j 
x2' on bis lelt shoulder, which, in tbo opinion ot 
the doctor “bad been caused by sonio weapon such 

as hatchet.’’ . . , j ii» i* 

The appellant had an incised wound Jj/ 4 

cutting the bone on the left parietal region, which wa. 
caused, in the opinion of the doctor, by a sharp 
weapon such as batchel.” The doctor described this ns 
a very sorious injury, wbicb \sras ‘sufficieot in 
course ot nature to cause death,’ and which would 
require more than three weeks to cure. . 

The charge framed by the Committing Magistrate 
against the four accused in this pt^se 'vas as follows: 

‘I Harbuxrai Radbakrishin, Magistrate 
hereby charge you (1) Waroo Juman Junani, 12 ) jxmo 
Juman Junani. (3) Allahdino Saleh Jtinam and (4) 
Mabmood Kadir Bux Junani as follows: That you, on 
or about the 29.12-1945, at Hala Kew. having made 
preparations to cause hurt, etc., commit.cd house¬ 
breaking by night by entering into the budding 
belonging to the complainant Abdullah and used as 
human dwelling in order to the commission of certain 
offence punishable with imprisonment to wit an offence 
of causing hurts, etc., and that you WVoo ^mmit 
murder by knowingly causing death of Misri and caused 
(voluntarily) hurts with sharp weapon such as halchet 
to Abdullah and Kassira. and thereby committed an 
offence punishable under f’S. 302 . 324 and 4o8. Icnal 
Code, and within the cognizance 0 the Court of Session. 

And I hereby direct that you be tried by the Court 
of Sessions, Hyderabad, on ibc said charge. 

Dated this 26tb day of February 1946.’ , _ _ 

This charge was not amended and was the chaige on 
which the appellant and the other accused were tried 
before the Sessions Court. , -..i „i«n„ toHI, 

The three other accused who were J'* 

the appellant pleaded that they were not guilty as they 
were not present at the lime of the alleged incident. 
The appellant in his statement before the Committing 
Magistrate attempted to show that the >oc.dcnt bad 
takin place not in Jurio’s courtyard, but on ibe street 
near the appellant’s own bouse, a considerable diJance 
away, where Kassim, Misri and Abdullah bad gone m 
order to 6gbt with the appellant, and where Abdu lab 
had struck him with a balcbet. The appellant eiplained 
that Wasul was intimate with him and had gone to his 
house on that day. In the Sessions Court the appellant 
admitted that he bad gone to Juno e bouse on “8 
n message from Wasul. His account of what took place 
was as follows : 'Wasul was intimate with me since 6 
or 7 years. On the day of Ibis incident she had sent mo 
a mLago to meet her in Jutio's house. I went at 
10 r. M.. and was standing in front of the house of 
Saleh who is my brother-in-law, when Misri and 
Kassim came out from their house «nd 
While grappling with each other I, Misn and Kas.im 
fell inside the courtyard of Misri's house, i g'J 
when Abdullah came and gave me a blow and Misri 
got on me and we fell down. When M'sn was oa my 
top he received an axo blow and he called ou iou 
killed me.’ I do not know who gave him that blow. I 
was under him. I then got myself released from his 
hold and climbed over the wall between Juno a bouse 
and Saleh’s house and went to Saleh’s house and from 
there I ifto away to the Khad and fell down there after 
I had run a short distance. I became unconscious. In 
the morning I recovered consciousness. I 
mv house, saw ibe Jamadar and other police there. Ibc 
Jamadar arrested me and secured my shirt, trousers and 
socks, articles K and M. 1 bad no weapon. I did not cause 
any injury to any one. I have nothing more to say. 


The first information in the case and Iho ciiargo 
framed by Ilia Committing Mngistrnto Iiavo a ready 
been set out above. Tbo intention with which the liouse, 
in which criminal trespass was alleged to have been 
committed, was entered, was staled in the charge as. 
"in order to tlic commission of certain ofitnee punisu- 
able with imprisonment to wit an odonco ot causing 
hurts.’’ It has already been poinlod out before that the 
first information in substanto showed that an olfcnce 
of criminal trespass bad been committed by four pec- 
pone. who had entered Ibe compound of the liou-o ol 
Jurio in order to commit theft, but who bad run away, 
on being seen, before any tbcfl had actually been com 
milted. The evidence given by the prosecution witnesses 
in the caso was entirely in accordance with tbcscallega- 
tions. For instance, witness Abdulla slated : \\c went 
to the courtyard of Jurio’s iiouse, whicli adjoins our 
courtyard, taking the lamp with ourselves and saw 4 
men there. They were present 4 accused 'n Coui ■ 
Warn and Sono had axes, while Allahdino and Mab¬ 
mood bad ringed lochs. We raised cvics of thief thief 
and on that Sono Allahdino and Mabmood ran away to 
Saleh’s house by jumping over the intervening southern 

wall, Misri tried to catch Warn who ..... 

There vsks no allegation in Abdullah 5 evultnco of Ibe 
appellant or any of the other accused having gone to 
the hou=e, in which criminal trespa.'^s, it was alleged, 
bad been committed, in order that any one of the 
accu*ed should commit adultery with any married 
woman. As a mailer of fact this siiggesUon was repu¬ 
diated by Abdullah in bis examinalion-m chief, and be 
stated : “I was not aware of Wasul’s intimacy with 
Warn." Similarly witness Kassim staled : 'W hen we 
went to Jutio’s compound, I saw 4 thieves. They were 
the present four accused in Court \\ben we proceeded 
2 or 3 paces towards them, accused 2. 3 and 4 jumped 
over the southern wall and ran awe;, to Saleh s bouse. 

Misri was ahead. As be proceeded • 

He also stated: 'T do not know if ''\’asul was intimate 
with accused Watu." Kbatul (Ex, 15) made ao evasjve 
reply when she was cross examined with regard to the 
intimacy between the appellant and Wasul, when she 
staled • “1 bad beard a rumour that Wasul was inti¬ 
mate with Wnru. 1 beard this about a month or two 
before this incident.” It is clear from the facts, that (1) 
there was no reference to. and much less any definite 
allegation of, any intention to commit aauUery with 
any married woman in the charge, and (2) that no 
allegation was made by any of the prosecution witneises 
their examination-io'chief that tha* appellant bad 


ID 


RODO to Jurio’s bouse that night for the purpose of com- 
milting adulterv, that it was not the prosecution case 
that this was the intention ot the appellant upon which 
the prosecution relied lor the purpose of proving the 
charge against the appellant. On the contrary it was 
the appellant, who, in order to disprove the prosecution 
allegation, as set forth in the charge, that the appellant 
and the three other accused had gone that night to the 
bouse ill question in order to cause hurt, tried to prove 
that he had not only gone that night in order to meet 
Wasul but had done so by appointment with Wasul. 
The defence got Wasul to admit: “Waru used to meet 
me in Jurio's unoccupied house at night secretly.” The 
defence also obtained an admission from witness Hamid: 
"About 20 days before this incident Kbatul bad told 
me tliat I should speak to Waru not to come to their 
house. Wasul was intimate with Waru since 2 or 3 
years.” This stitcmenl also shows that Wasul had been 
living in Misri’s house for a much longer period than 
2 ot 3 days before the incident, From the notes of argu¬ 
ments kept by the learned Judge (Ex. 41) it is clear 
that the Assistant Public Prosecutor, who appeared for 
the Crown in the case, relied on the intention set out 
in tbc charge, and argued, that it was proved that the 
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Intonti'^n witli which the accujod had committed crimi¬ 
nal trc=pa:-; ^aa "to cflu-c liurt.’’ It is al.-o cleat from 
the ncitos of the rirgoments of the advocate who ap¬ 
peared on behalf of the defence (I'x. -fSl, that the advo¬ 
cate art-Micl tliat there was no criminal trespass, because 
even according to the prorcciition (witness?) the appel¬ 
lant hud gone to meet Wasul by invitation. 

One other fact with regard to the evidence at the 
trial deserves to be mentioned. One of the offenders 
mention'Hl in tl.e first information was "Saleh s/o 
Ku-sim," Iniring the investigation Slahmood s/o Kadir- 
bux was sub-titut<d for Saleh s/o Kassim. The explana¬ 
tion pi'cn bj' Alidullah was: ‘There I have given the 
name of Saleh which is a mistake for Mabmood. In 
fact Saleh was not there and Mabmood was there. 
My htad was reeling at the time when I made that 
Btatcment.' 

The other witnesses similarly implicated Mabmood and 
not Sal'h. Accordingly Mabmood and not Saleh was 
challancd and tried along with the appellant. 

The learned Se.--ions Judge came to the conclusion 
that thcotlicr accused, who were tried along with the 
appellant, were not at all present at (he time of the 
incident and took no part in it. and heboid: ‘‘Itappears 
that Abdullah filscly implicated them, because they are 
near rc-iations of accused 'Waroo. This sort of thing is 
not unusual." It may be mentioned that it was not only 
Abdullah who implicated tlic other three accused, but 
also Kassim, Kbatul and Wasul. With regard to the 
case against the appellant, the learned Judge was of the 
opinon that the appellaut had been clearly proved to 
be guilty of the offences with which he was charged. Id 
arriving at ibis conclusion, the learned Judge accepted 
the defence allegation, that the appellant bad gone 
that night to meet Wasul by previous appoiniment, for 
tbo learned Judge concluded: ‘She (Wasul) admits that 
she was iutimate with Waroo but bad given op the 
connexion wiib him about a few mouths before this 
incident. I do not believe her on that point. To me it 
appears that she was still carrying on her love affairs 
with him and accused Waroo bad come to meet her by 
previous appointment. In cross-examination she says 
that Waroo used to meet her in Jurio’s house at night 
secretly and her relations did not know of it. It appears 
that on the night of this incident also he bad come to 
meet her there and her child started crying, her mother 
woke up and saw them and informed her husband and sons 
who went and tried to catch Waroo and in the scuffle, 
Waroo first used bis axe and when it wassnatched from 
him, he took out a knife and caused injuries with it to 
them and then ran away.’ 

With regard to the question whether the appellant 
had commitied an oRence of house-breaking, the 
learned Judge concluded: ‘I have no doubt in my mind 
that accused Waroo went to Jurio’s bouse by climbing 
over the wall between Saleh and Jurio'shouse. The only 
entrance to that house is from the courtyard of Misri’s 
house. As accused Watjo went to meet a married 
woman Wasul who was living with her brothers and 
mother at that time, who were surely not a party to 
this intrigue of hers, his oSence would clearly be of 
housebreaking.’ 

It is clear that in the opinion of the learned Judge 
the intention of the appellant, which made bis entry 
into Jurio’s house a case of criminal trespass, was bis 
intention to meet a married woman. On behalf of the 
appellant the words used 'to meet a married woman,’ 
are stressed, and it is argued that the learned Judge 
did not even find that the intention of the appellant 
was to commit adultery with a married woman. But it is 
clear that that was what the learned Judge meant. As 
it was admitted that the appellant was attempting to 
run away and was not allowed to do so by Misri, who 
tried to catch him, in the first informat'on it was stated 


that Misri had caught the appellant betore the appellant 
struck Misri—tbe question, whether the appellant had 
the right to resist arrest in tbe exercise o( the right of 
private defence, necessarily arose. Tbe learned Sessloos 
Judge dealt with this question in this maunei: 'It may 
be mentioned here that 'some of the piosecution 
witnesses very foolishly tried to make ont a case that 
Misri was struck before he bad made any attempt to 
catch accused Waroo. Their original version, however, 
as shown in tbe first report and brought out in cross- 
examinatiOD from the police statements, is that Waroo 
was trying to climb over tbe wall when Misri reached 
him and on that he struck Misri. I think that is the 
correct version. This, however, does not give Waroo 
any right of private defence. He was a trespasser and he 
cannot plead right of private defence.' 

With regard to the details of what actually look 
place, when Misti, Abdullah and Kassim approached 
the appellaut aud attempted to prevent him from 
escaping, tbe learned Sessions Judge accepted the evidence 
given by tbe witnesses in its entirety. He accepted their 
allegation that Misri, Abdullah and Kassim were whoUy 
unarmed. He accepted Ibeir version tbftt it wm wter 
tbe appellant bad struck down Misri that AMnIlih, 
who was unariDcd, snatched the hatchet from the 
appellant. He accepted their allegation that the eppd* 
lant thereafter took out a knife and ceased mpntt to 
Abdullah and Ka«sim with tbe knife, and that it ™ ^ 
way of self-defence that Abdullah then struck the 
appellant with the hatchet, which Abdullah had snatch- 
cd from tbe appellant. The learned Judge s condnsioB 
on these matters was stated by him in the® • 
‘We have had in evidence that Misri 
with any weapon. It appears that thM 8 three 
at dead of nieht bearing of Waroo 
their house left their beds "to 

house and tried to catch him. None of 
have been armed with a weapon, otbe 
would have surely received some ^ 1 “”® 
one which Abdullah gave him with his 
after having snatched it from him. I a® J. ... 
to believe tbe defence theory that in t 
Abdullah or Kassim caused iojuriw to Mis 
actually wanted to hit Waroo. I ^ave n . 

mind that the neck * 7 “ of 

Waroo. HisoSence would clearly be‘ba 
As regards the in juries caused to Abddlab . ^ 

there can also be no doubt that IJ®®® .uj ua- 

caused to them by accused WarM who 
wassnatched from him took ont a knife yniitf 

carrying. Tbe offence with reprd to ^ 

would fall under S. 324, iojuriee, 

mentioned here that besides the i 
Kassim had received one contuse inj ^ weapon, 
appears to have been caused with a to- 

Tbe defence, however, attached no 
it and no questions were asked abo Bointed out 
from Kassim. At the time of ®'^®® jb charge of 

this to the Assistant Public injury m»y 

prosecution, and he suggested . a ggbeteo*^ 

have been caused by a fall on j bare no 

lying there. Considering tbe entire evi . • -cooiDirt* 

doubt that accused Waroo is g^Jy *58. 

ed offences punishable under Ss. 30 » 

Penal Code.’ . •!.- appdlent 

The learned Judge considered tne* pignce 
was clearly guilty of murder, and l» ^ ^ 

of death under S. 302, because the eijdenw 
show that there was any mitigating ^ 58 , 

also passed the sentcDces onder • 
which have already been mentioned beiowe 

Mr. Nagranl, the learned atio 

behalf of the appellant in this Ihe ohargn 

arguedUlthattheleained Judge wentbeyon 
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whoD he louod that the appellant wag guilty because 
his intention was *lo meet a married woman,’ which 
wag not the intention in the charge or alleged by 
the prosecution witnesse?; (2) that on the evidence 
in the case the conviction for house-breaking under 
S. 45S could not be maintained; (3) that the appellant 
had acted in the exercise of the right of private 
defence; and (4) that he had not exceeded his right. Ho 
argued, therefore, that the appellant had committed 
no oflonce." 

[3] With regard to the 6rst argument refer¬ 
red to in the last preceding paragraph, Tyabji 
J. was of the view that since the appellant (and 
others) had been charged with house-breaking 
in order to the commission of the particular 
offence of causing hurt, he could not properly 
be convicted of house-breaking with the inten- 
tion of committing adultery with Wasul. My 
learned brother summed up his discussion on this 
aspect of the case in the following words; 

“The appellant is entitled to contend that, as the 
prosecution case stood, he was not at all called upon to 
show that Wasul was in fact not married to Pbatu. It 
was enough for him to show that he had gone to Jurio s 
bouse by appointment with Wasul. and that the inten¬ 
tion with which be was charged had not been proved by 
the prosecution. On the other band, if it bad been a 
part of the prosecution case that the appellant bad gone 
ito Jutio’s house in order to commit adultery with 
Wasul, who was lawfully married to Phatu, it would 
have been necessary for the prosecution to allege and 
prove the marriage strictly as part of tbcic case. The 
appellant is ectiiled to say that if he bad been charged 
with such an accusation, it would have been incumbent 
upon him to meet it, and he would then have ptoyca 
that Wasul was not in fact married to Phatu. In view 
of the prosecution evidence as actually given and the 
charge framed, it was quite unnecessary for the appel¬ 
lant to disprove the allegation that Wasul was marned 
to Pbatu, It was made quite clear that the marriage 
was disputed. The case could not, therefore, be dealt 
with as if the marriage was admitted or an undisputed 
fact. In my view there is great force in this argument. 
It may or it may not he true that Wasul was the mar¬ 
ried wife of Phatu. The marriage was not admitted and 
formed no part of the prosecution case, cither as stated 
in the charge or as presented by the prosecution wit¬ 
nesses. Had I been otherwise satisfied that the appel¬ 
lant was gu'Uy of the oflences of which be has been 
convicted, I would slill have regarded this defect in the 
charge and in the presentation of the Crown case as a 
very grave one, and Iheconvictions.insofarastbey were 
based on the allegation, that the appellant’s Intention 
was to commit adultery, as illegal, and would have con- 
Bidered it necessary to order a retrial. I do not think 
that an easential element in a crime, without proof of 
which the conviction for the crime cannot be maintain- 
cd, which was not admitted but was clearly disputed, 
should be held to be proved against an accueed person, 
in the manner done in Ibi.s case, without the accused 
having clear notice of the fact that it was alleged 
against him as part of the offence with which be was 
charged, and for which be was being tried. The grave 
prejudice likely to be caused by such a procedure is, I 
think, quite obvious.” 

[i] With regard to the second point urged on 
behalf of the appellant, that on the evidence in 
the case the conviction for house breaking could 
not be sustained. Tyabji J. was of the view that 
no house-trespass bad been proved because 


Jurio’s house was not a building used as a 
human dwelling at the time of tbo offence. Ho 
emphasised that the terms of S. 442 must bo 
satisfied, and came to the conclusion that 
since Jurio’s house was unoccupied and in a 
state of dilapidation, it was not a building used 
as a human dwelling at the material time. lie 
was further of tbo view that Jurio s bouse and 
the courtyard was not properly in the possession 
of Misri within the meaning of S. 441, Penal Code. 

In this connection bo distinguished the right to 
possession from actual possession. For these 
reasons, Tyabji J. came to the conclusion that 
the ofYence of house-breaking was not proved. 

[ 5 ] On the third and fourth points urged by 
Mr. Nagrani, my brother Tyabji, was of the 
view that tbo appellant had acted in the exercise 
of the right of private defence. This conclu- 
eion is based on a finding that no house-tres¬ 
pass having been proved, the prosecution wit¬ 
nesses Misri, Abdullah and Kassim bad no right 
to arrest tbo appellant, and that the appellant 
w’as entitled to resist anest and to defend him¬ 
self; and that in the circumstance of the case the 
appellant had reasonable ground for appre¬ 
hending that he would be grievously hurt or 
murdered and had, therefore, not exceeded bis 
right. 

[6] On tbo facts relating to this aspect of the 
cose Tyabji J. was of the opinion that at least 
one and probably more of the prosecution wit¬ 
nesses bad been armed with a hatchet in trying 
to apprehend the appellant. I would refer on 
these points to the following observations of 
Tyabji J.: 

"Further I agree with the learned advocate for the 
appellant that the appellant's right of private defence in 
this case was not merely that of a perion who wae under 
a risk of being unlawfully arrested for the purpose of 
being taken forthwith to a police officer or to a police 
station by private persons, who intended nothing more. 
In considering the extent of the appellant s right, it 
Beerog to me that it would be wholly (wrong?) to overlook 
the realities of this case, if one were to deal with this 
case on that footing. Clearly that was not the purpose 
which Misri, Abdullah and Easslm bad in mind that 
night, when they made tbo very determined effort at 
grave risk to themselves to catob the appellant (who 
was armed wUb a batcht-t and was ready to use it), and 
did not desist until Misri was .struck down, aod Abdul¬ 
lah and Kassim were both injured. For reasons which I 
shall presently explain, it seems to me to be probsible 
that at least one of Ibo witnes-es, and probably Misri. 
was armed with .a hatchet, and inflictid the extremely 
dangerous wound upon the appellant. The passions 
that are aroused and the dangers that a karo runs 
when caught with a kari in this Province hardly need 
to be emphasised. In my view the appellant clearly 
was in great danger ol suCeriog death or grievous hurt 
at the hands of Misti and his companions from the 
moment -when they attempted to catch him, and it is 
clear that in Bpite of all that the appellant could do, by 
using his batchet, he was not able to get away without 
receiving a very grave injury, which might easily have 
been fatal. It is clear that the apprehension of danger 
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to ibc appelhnl’i life coatinued right up to the moment 
whrn he wa^ able to clear the wall and jump into 
baleb's compound and thereby save himielt.... 

I al?o con?ider the account given to be an cxtremly 
imprc'bat.lc one intrinsically. If Abdullah and Kassim 
were able to wrest the hatchet from the appellant, after 
the appellant bad struck down Misri, how was it that 
they did not then catch the appellant? I find it equally 
impoisiblc to believe under these circumstances that 
after the hatchet was wrested from his hands, and when 
Abdullah and Kassim were right upon the appellant, 
the appellant was still able to lake n knife out of the 
folds of his shahvar, and use it against Abdullah and 
Kassim who were now armed with hatchet, and that 
the appellant should have been able, after receiving a 
severe hatchet blow on the head, to get away from 
Abdullah and Kassim after scrambling over a 6’—10” 
wall. Tbo hatchet injury received by the appellant, the 
injuries caused to Abdullah and Kassim, and the escape 
of the appellant are facts which cannot, in my view, be 
explained credibly on the assumption that the prosecu¬ 
tion witnesses were unarmed, and were able to wrest 
the hatchet from the appellant. On the facts proved, it 
seems to me to be far more probable that Misri and/or 
his companions were also armed, that at least one of 
them bad a hatchet, and that the injuries inflicted 
upon Misri, Abdullah and Kassim were all inflicted 
with a hatchet by the appellant. The story of the 
snatching of the hatchet, and of the use of a knife, 
in the manner alleged, appear to me to be pure in¬ 
ventions, calculated to show that the prosecution wit¬ 
nesses were unarmed, and bad only struck the appellant 
with the appellant’s own hatchet in self defence. The 
appellant was able to disable Misti who, I think, was 
the most likely person to have bad a hatchet and to 
have struck the appellant’ and was then able to keep 
Abdullah and Kassim sufficiently away, by striking at 
them with his hatchet, to be able to take an opportu¬ 
nity to make good bis escape. 

That the prosecution witnesses should not like to admit 
that they were also armed, and had struck the appel¬ 
lant is exactly what one would expect. When faced 
with the fact that they had to explain how the appel¬ 
lant bad received the very serious hatchet wound, which 
in fact was inflicted upon him, the first thing that was 
likely to occur to them, was to allege that they 
were themselves unarmed, that they bad caused the 
injury to the appellant with the appellant’s own 
hatchet after it bad been snatched from him, and that 
they had done nothing more than act in self-defence, 
and explain the other circumstances accordingly. In 
order to make up a story of that kind, it was obviously 
necessary for them to allege that even after the hatchet 
had been snatched away from the appellant, the ap¬ 
pellant had acted in such a way as to compel them to 
strike the appellant with the hatchet in self-defence. 
The story that the appellant, after his hatchet bad 
been snatched, bad taken out a knife and struck Ab¬ 
dullah and Kassim, had thus necessarily to be a part of 
the story, justifying the hatchet blow inflicted on the 
appellant. Once it is clear, as I think it is, that Misri 
and bis companions also bad at least one hatchet and 
used it, it is impossible in the circumstances of this 
case to say who was more likely to have struck first, 
the appellant or Misri or one of his companions. My 
conclusion, therefore, is that the version given by the 
prosecution witnesses cannot be accepted ; because the 
witnesses are unreliable and their story is improbable. 
The appellant bad a hatchet, and also at least one of 
the prosecution witnesses. It seems to me to be clear 
that the appellant was under a reasonable apprehen¬ 
sion that at least grievous hurt was likely to be caused 
to him from the moment when Misri and bis compa¬ 
nions approached him and attempted to catch him. 


The appellant was able to disable Misri, and keep Ab¬ 
dullah and Kassim at a distance only by the nse of his 
hatchet. It is clear that be was unable even bo to avoid 
a very serious injury being inflicted upon himself. Itia 
clear that the appellant only wished to get awey, and 
did get away by jumping over the wall as eoou as be 
was able to do so. I do not think that the appellant did 
anything more than was necessary to save himseU. 
There is no reason whatever to think, and it b not 
even suggested, that after be bad disabled his oppo¬ 
nents and assured bis own safety, he bad inflicted an; 
further harm by way of retaliation. In my view, there¬ 
fore, the eppellaot did not exceed his right." 

[7] On these findings, Tyabji J. was of the 
opinion that the appellant is entitled to acqmt- 
tal on both charges. He considered the qaestion 
of a retrial on the house-breaking charge and 
came to the conclusion that it was inexpedient 
in the circumstances of the case to direct a 


retrial. 

[8] Meher J. was of the view with regard to 
the first two arguments of Mr. Nagrani, that 
relating to the charge and also to the propriety 
of the conviction for house-breaking, that the. 
charge was unexceptionable, that even though 
it specified that the intention of house-breaking 
was to cause hurt, the appellant was properly 
convicted on the finding that bis intention was 
to commit adultery with Wasul, and that, on 
the facts, house-breaking with intention to com¬ 
mit adultery was proved. He was farther of tto 
view that even assuming that there was ^ 
feet in the charge or that the finding as to to 
intention was at variance with the spet^^* 
tention imputed in the charge, there 

no prejudice to the appellant, and the aeiec 

was, therefore, immaterial. .. 

[9] In arriving at these findings, Meher J. 

thought that the story told by the proWuUon 
witnesses, except as to the presence of the three a^ 
cased who were acquitted, was snbstanballyW • 
He thoughtthe witnesses Abdullah,Ka^.Wa^ 
and Khatul were suhstantiaUy oorrotorated W 
the evidence of Hamid and "Waroo San , w 
in his opinion were witnesses to be 
The learned Judge had no doubt that m to ^ 
cumstances of the case house-breaking 
tually been proved as Jurio’s j- 

court-yard were, at the time of the o i 

the possession of Misri. . 

[10] I would refer to the following 

tioDS of Meher J.: . . to 

"Od that night Misri was m actual jbera 

room and courtyard of Juno a house ^ 

was property, and the entrance i do 

effected through the closed door ^ wheto< 

not think it necessary to go mto the ca^» 
possession for the purposes of o. • 
may include constructive 

opinion for the reasons given above, tot ^ 

actual possession of the presence i® 

actual possession are not actual P J. ^ in»P®" 
every part of the house. Corporeal p 

SOD’S possession when he has such power over 






1948 

be can exclude others from it, and intends to exercise, 
if necessary, that power on behalf of himself or some 

other person. , „ , 

In tho present case, the entrance to the portion oi 

>e building known as Jurio’s house was closed at 
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the building - -. , , , , 

night by closing from inside the door of the court-yard 

of Misri's house. Assuming, however, for argument 
that Misri was not in possession of Jurio's house, still 
the act of the appellant would amount to bouse-tros- 
pasB, even though Jurio’s daughter was away on that 
nicht. It is cot necessary to constitute trespass into a 
house used as human dwelling that on that particular 
night it must have b’cn used as a human dwellmg. 
Can it be said that house-trespass cannot be committed 
in a house because the owner has locked it and gone to 
a hill station for two monlbs, or because a landlord has 
not been able to find a tenant after tho last tenant left. 

In Ji V. Kirham (quoted in Russel on ^Crimes, 
p 748 Edn. 9) it was held that the offence of steal¬ 
ing in’ a dwelling house had-been committed, atlbough 
ibeownct and family had left six months before, having 

left furniture and intending to return. 

A point is made by the learned advocate for the 
appellant about a vernacular word used by only one 
witness (the woman Wasul) in referring to Juno shouse 
as “pbitar’ which may mean deserted or m rums. I ne 
learned Judge translated it as “Jurio’s unoccupied 
bouse ’’ 1 have no doubt that the learned Judge, whose 
mother tongue is Sindhi, understood correctly what the 
witness slated and translated it correctly. The other 
witnesses and the tapedar hue referred to it as unoccu¬ 
pied It i® true that a dilapidated bouse which is not 
used as a human dwelling nor for the custody of pro¬ 
perty would not come under the definition of b. 44J, 
Penal Code The masbiruama shows that in Jurios 
courtyard, one foot from the scene of oflence where 
there was a pool of blood, there was a cot on wbic^b 
there were blood stains; three paces from there was the 
entrance to the hall of Juno’s house m there 
were one cradle, one box and other bousebold things, 
and in the inside room there were jars and a jar stand. 
Can it be said that this was house not used as a human 
dwelling or even a place for the custody of properly ? 
Would theft of any of these articles not amount to tbelt 
in ft building used ae a human dwelling or a place for 
the custody of property within the meanmg of S. 380, 
Penal Code because tho legal owner, Juno s daughter, 
m 3 away that night, though the building was m tho 
ftctual possession of Misri. and the entrance to U was 

closed from inside by Misri’s people. 

Id the case reported in 84 Mad. 815,1 it was held that 
the offence of criminal trespass may be committed even 
when the person in possession of the property is absent, 
nrovided that the entrance into the property is done 
with intent to do any of the acts mentioned in the 
Bection. In that the learned Judge slated : 'Can it be 
protended, if a man in Madras locks bis house and goes 
for a walk to the beach and comes back a few minutes 
later that anyone in his absence in circumstances from 
which an intention to annoy may be otherwise drawn 
cannot be guilty of criminal trespass because he was 
absent ? The proposition has only to be elated to slow 
how absurd the result would be if that were tbe law. 

A aimilat view bai been held by the Oudh Chief 
Court, 35 Ct. L. J. 964,2 in the Full Bench case in 
I. L. B. (1938) 19 Lab. 462!* where the .facts were that 
ft't night time tbe accused unchained tbe ouUr door of 
tbe courtyard of M's house and was passing through it 
in order to reach the adjoining house occupied by a 
married woman K (with whom he had intimacy) with 
the objectofcommitting adultery with her when he was 
Been by M 's wife who raised an alarm and he was arrest¬ 
ed in M's courtyard, it was held that be was guilty of 
lurking house trespass. On that case, tbe learned 


Judges observed : ’‘The section (of criminal trespass) 
means that if a person enters upon properly with intent 
to commit an olTcnco on that properly or any other 
property, or with respect to a person who is, or is not, 
in possession of the properly entered upon, he is guilty 
under it.” 

As regards the argument that the intent spccibcd in 
the charge “to cause hurl, etc,,” is not proved, it may 
bo that the Committing Mugislrato framed the cliarga 
thus because he did not feel sure whether the entry 
into the house was in order to commit theft or adultery, 
but be framed the charge thus because the intention of 
the accused that could be inferred from Lis acts m 
going armed with a hatchet and knife and causing 
injuries to Misri, Abdulla and Kassim left it in nc 
doubt that he did intend to cause hurt. The intent has 
to be judged from a man’s acts and (bore may be a 
two-fold intent. Can it be said that a burglar who 
enters a house at night armed with a loaded pistol does 
not intend to cause hurt because his motive is only Ic 
commit theft and because ho may even wish to avoid 
coming across tho occupant, though he is prepared to 
u'e the pistol only if confronted ? In Russel on Crimes, 
it is stated at page 756 (Edn. 9), "If the indictment 
charges a burglary with intent to commit felony, it will 
be supported by evidence of a felony actually conmiitt. 
ed. And in all cases where a felony has actually been 
commiUed, it is enough to allege the commission of it; 
as that is sufficient evidence of the intention.” It might 
be mentioned here that S. 441, Pena! Code also makes 
it an oflence if a person ‘‘having lawfully entered into 
or upon such property, unlawfully remains there with 
intent thereby to iutimidate, insult or annoy any such 
person or with intent to commit an ofleucc” so that it 
would appear that the primary motive with which a 
person enters upon prepoety in the possession of another 
is not tbe only one to be taken into consideration for 
the purposes of S. 441. 

In this case the appellant, who must Lave known 
that it was a risky thing to enter ioto some one’s house 
to commit adultery with a married woman, went armed 
with a hatchet and knife prepared to cause hurl, if neces¬ 
sary. There was an intent to cause hurt, and he did 
actually murder .Misri as soon as Misri (who had nc 
weapon) reached him. The intent specified in the 
charge has, therefore, been proved. Intention is to bo 
distinguished from "motive” or “dcsice" but assuming 
for argument that for the purposes of S. 44], Penal 
Code, the law will only take into consideration tbe pri¬ 
mary intent, the evidence on record clearly proves that 
tbe primary intent was to commit adultery with a marri¬ 
ed woman, Clearly he did not break into the house at 
dead of night armed with a hatchet merely to say, "How 
do you do ?” to Wasul with whom he had contracted 
intimacy ; obviously he intended to commit adultery 
and not merely to meet her. All tho witnesses have 
referred to Wasul as Pbatu’s wife. Pbatu, husband 
of Wasul, ban been examined and has stated that 
Wasul is his wife and Las three children by her. 
There is nothing in his cross-examination or in 
tbe cross-examination of tbe other witnesses 
to suggest that Wasul was not lawfully married to 
Pbatu. The application (Ex, 12) relied upon by the 
defence purported to have been made by Wasul, was not 
proved to have the thumb impression of Wasul, and 
was produced not from tbe custody of tbe District 
Magistrate to whom tbe application purports to be 
made. It is a piece of paper having no evidentiary 
value and should not have been admitted in evidence- 
without proof. The principal charge against the appel¬ 
lant was that of murder and it was not necessary in 
this case for the prosecution to examine as witnesses 
the priest who officiated at the marriage or otber per¬ 
sons who attended the marriage of Wasul to prove the 
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mavmge. Nor Las iheappcliaut been prejudiced in any 
way by tbe omission to state in the charge “with in¬ 
tent to commit adultery with Wasu." Section 537, Cr;- 
miniil P. C., cures any error or omission in the charge 
which Las not in fact occasioned u failure of justice. 

In tLe case reported in 22 Cal. 391^ the facts were 
that the accused was found at night in the room of the 
complainant in which he and his wife were sleeping. 
Upon being detected, tbe accused was subjected to severe 
treatment but did not utter a word of protestation of 
innocence. In tbe charge the criminal intention alleged 
was that of committiOK theft, but the Magistrate found 
that the ccnipIainHDt had suppressed some facts, and 
that tbe intention was to commit adultery. It was urged 
in the fligb Court that such intention was not speci¬ 
fied in the chargo nor specifically proved. The High 
Court upheld, the conviction and held that the conten¬ 
tion was unsuppnttable for even if it had been necessary 
to specify the*^ intention in the charge, it would have 
to bo shown that the omission had occasioned a 
failure of justice, that though it was not certain what 
the preci.-e intention of the accused was, it was clear 
that it must have been with one or other of tbe intents 
specified in H, 441, Penal Code, that it was impossible 
to suppo:e that the trespass could have been committed 
witli any innocent intention, and that it must have 
been committed w'.th tbe intention of committing some 
oSence. In that case tbe learned Judge observed : 

Though tbe prosecution must prove the existence of 
someone or more of the intentions menlioncd in S. 441, 
Penal Cede, the proof need not be direct, that is, by tbe 
confession of the accused, ebowiog that bis intention 
was one of those mentioned in tbe section, or by tbe 
evidence of witnesses proving that be admitted to them 
that such was bis intention. It will be enough if it is 
proved like any other fact (and tbe existence of inten¬ 
tion is a fad) by the evidence of conduct and surround¬ 
ing circumstances. 

In a Madras case also 12 Cr. L. J. 453^ it was held 
that it is sufficient if evidence.leaves noreasonabledoubt 
that the accused wauUd to commit ao ofience. It is not 
necessary for tbe Magistrate to find what specific offence 
tbe accused wanted to commit. In tbe present case, it 
is impossible to say that that appellant was prejudiced 
in bis defence by tbe omission in tbe charge about 
intention to commit adultery. The appellant’s defence 
was not that be bad innocently trespassed into tbe 
bouse in a fit of somnambulism or for any purpose 
other than that which tbe character and circumstances 
of bis acts suggest. His defence was that be wanted to 
meet Wasul, but before be went to that house, Wasul’s 
relations fought with him in tbe street, and while 
fighting bo and they fell in tbe bouse of Misri and 
Misri received a blow with tbe hatchet from someone.” 

Meber J. accepted the Onding of the learned 
Sessions Judge that there tvas an attempt by 
Misri and his companions who were all unarm¬ 
ed to exercise the right to arrest an armed in¬ 
truder who in their presence was committing the 
offence of house-breaking by night. In arriving 
at this conclusion Meher J. referred to the pro- 
visions of S. 105, Evidence Act, and emphasised 
that tbe appellant had not pleaded the right of 
private defence, but bad denied striking Misri. 
He was, therefore, in the result, of opinion that 
the conviction on all counts should be sustained. 

[ 11 ] I will now proceed to deal with the first 
point, that the charge having specified that 
house breaking was in order to the committing 


of tbe ofience of causing hurt, the appellant 
could not be properly convicted of house-break, 
ing with the intention of committing adultery. 

[I2l Tbe first head of the charge appears to 
involve a combination of offences under Ss. 467 
and 453, Penal Code. It is of an ofience under 
S. 457 with the addition that it states that the 
accused bad made preparations for causing hurt 
which comes within the purview of 8. 468, Penal 
Code. 

[l3] To establish any form of criminal tres- 
pass, it must be shown that entry upon tbe pro* 
perty in possession of another is with one of tbe 
intentions specified in S. 441, Penal Code, that ia 
to say, an intention to commit an offence or to 
intimidate, insult or annoy any person in pos¬ 
session of such property. The offence under 8.451 
is merely an aggravated form of house-treapass 
or house-breaking by night and tbe intent must 
be the committing of an offence punishable with 
imprisonment. Tbe offence under S. 458 is an 
aggravated form of the offences referred to in 
S 3 .462 and 456, Penal Code, houBe-trespass and 
lurking house-trespass or house-breaking, in 
each case after preparation for hurt or wrongfnl 
restraint. 


[ 14 ] For offences under Ss. 462, 465 and 458, 
Penal Code, the initial intention need not necea- 
sarily be that of committing an offence; it may 
be one of the other intentions specified in 8.441, 
Penal Code. In this case, however, the 

tion have elected to frame a charge mvomngan 
offence under s. 457. Penal Code, and Mve m 
terms specified the intention of commitbng « 
offence punishable with imprisonment, 
that of causing hurt. ^ . 

[15] A charge is defined in 28 0^'^ * 
p. 437 as "a precise formulation of th Pf 

oific accusation made against \ iiggj 

entitled to know its nature at the very 


[16] Chapter XK, Criminal P. 
arges. Sections 221 to 232 cover ^ ^ 

g to the form of the charge 
Visions as to the alteration of charges 
feet of material errors and ^ and 

3 to 240 relate to the 'S for 

ovide for such matters as the offence 
i offence not charged and for a mm ^ 
It charged and for a minor offence inci 

the offence charged. 

[16a] In Chap. MV wbbh 
loceedings, ia to be found 3- W7 
the provisions of the Code 
mtained, cures an error, I _ gnoh errorp 
rity in inter alia a . oooaaioD- 

nission or irregularity has no 

I a failure of justice. 
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[ 17 ] Th 0 so various provisions of tbe Cod© of 
Criminal Procedure contemplate that there shall 
be a charge for every distinct offence and that 
it shall be formulated with precision; that the 
precise charge framed is to be tried, and tried 
separately, (S. 233), except in the cases men¬ 
tioned in S3. 234 to 286 and S. 239; that where 
there is an imperfect charge or an erroneous 
charge, or where no charge has been framed, the 
Court may amend or add to the existing charge 
or frame a charge at any time before the judg. 
ment or in a case of a trial by jury before the 
verdict, or in a case of a trial by assessors upto 
the delivery of the assessor’s opinion, but not 
thereafter. (Sections 226 231); that apart from 
a case of an erroneous or imperfect charge, or 
where no charge has been framed the defect 
is curable, an accused may only be convicted 
upon the precise charge framed and no other, 
except in the cases provided for in Ss. 237 and 
238 , Criminal P. C.; and that no mere errors or 
omissions may vitiate a charge, unless they are 
material in tbe sense that prejudice has been 
caused. (Sections 225,232,637.) In the trial of a 
criminal case, it is obviously not permissible to 
resort to procedure not sanctioned by law, and, 
in my view, tbe provisions of the Criminal Pro- 
cedure Code, to which I made reference are 
exhaustive of tbe matters to which they relate. 

[18] There is no doubt that in the present 
case the prosecution have failed to establish tbe 
house-breaking charge as laid against tbe appel- 
lent. The charge specified the offence of house¬ 
breaking by night by four armed persons with 
the intention of causing hurt. The finding of 
the Sessions Judge, upon which the conviction 
under 8. 458 is based, is that one of the accused 
persons, tbe appellant, entered premises in tbe 
possession of Misri with intent to commit adul¬ 
tery. Both my learned brothers agree with 
this finding to the extent that the appellant bad 
entered premises, not in his possession, with 
tbe object of having sexual intercourse with tbe 
woman, Wasul. 

[ 19 ] Tbe plain question which arises, there¬ 
fore, on this aspect of the case, is whether, in 
the circumstances, the appellant can be con- 
victed on tbe house-breaking charge, and this 
must he decided by reference to the provi¬ 
sions of the Code of Criminal Procedure alone. 
Tbe charge as such is unexceptionable. It ie 
based on the prosecution case as led, and fulfils 
the conditions as to the formulation of charges. 
It contains no error in the sense in which that 
expression is apparently used in Ss. 225, 232 and 
537 , Criminal P. C. The error referred to in 
these sections must, it appears to me, relate to 
Itbe allegations of the prosecution upon which 
the charge is founded, and there cannot, I 
1948 9/7 & 8 


think, be said to be an “error” in a charge 
because the evidence for the prosecution is sub. 
sequently at the trial found to be falso or 
insuflicient to establish tbe charge. Tbe sense 
in which the word “error" is used in 3. 225 in 
relation to the particulars of the offence is 
shown by illustration (d) to that section which 

reads: 

“ A is charged with tbe murder of Khoda Rakhsb on 
2l9t January 1882. In fact, the murdeied person’s 
name was Haider Bakbsb and tbe date of tbe murder 
was 20th January 1882. A was never charged with 
any murder but one, and bad heard the.inquiry before 
the Magistrate, which referred exclusively to the case 
of Haidar Bakbsb. The Court may infer from these 
facts that A was not misled, and that tbe error in tbe 
charge was immaterial.’* 

[20] The reference in this illustration to the 
enquiry before the Magistrate indicates that the 
error in question arose because of the failure 
to frame the charge in consonance with the 
prosecution allegations. 

[21] The word “error" in Ss. 232 and 537 is, 
in my opinion, used in the same sense. Chapter 
45 in which S. 537 is included is headed. “ Of 
irregular proceedings." There is nothing irre- 
gulat in tbe present proceedings by reason of 
the charge. I, therefore, entertain grave doubts 
that S 3 . 225 , 232 or 537, Criminal P. C. have 
any application to the present case, and the 
question does not arise for determination as to 
whether a failure of justice has been occasioned 
by any error or omission in the charge. In my 
view, however, were these sections applicable, 
there must be deemed to have occurred a failure 
of justice in the circumstances of the case. Tbe 
question of adultery with a married woman 
was not in issue between the appellant and the 
Crown. Some of the witnesses including Phatu 
did incidentally mention that \Ya3ul was tbe 
wife of Phatu, but it is manifest, in my opinion, 
from the trend of the trial that tbe point was 
never properly in issue. Tbe appellant set up 
a liaison with Wasul but never admitted that 
she was a married woman, and the question of 
her being the wife of Phatu was never, in my 
view, attempted to be met by the appellant. 
Tbe point would obviously have been contested 
had it been in issue. 

[22] Another point arises in this connection. 
To sustain a conviction for adultery, it must 
be established inter alia that sexual intercourse 
was committed without the consent or conniv¬ 
ance of the husband, and there is author!* ■ for 
saying that to sustain a conviction under s. 451, 
Penal Code for the offence of house-trespass 
with intent to commit an offence, tbe offence 
being adultery, it is necessary to show that there 
has been no consent or connivance on the part 
of the husband of tbe woman. I would refer, 
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in lbi3 coEnection to tbe judgment of Sir John 
C. J. and Aibman J. in 19 ALL. 7-J.' 

In tbe pixseui case, the alleged husband, 
PbaUi, w'bo was esaniined as a prosecution 
witness, was asked no question at all on tbe 
poiuL ot consent or connivance. x\ccording to the 
evidence, WumiI bad with Pbatu's conseut staged 
with her redanons 3 or 4 days before tbe offence, 
but is by no means certain that she had not 
b( en away from i’hatu for a longer time than 
tbi 3 Tlie witness Hamid stated that twenty 
days leforc the incident one Kbalil (not Pbatu, 
thJ woman's husband) had asked him to ask 
the appellant not to come to tbe complainant’s 
bou^e. and that Wasul bad been intimate with 
the appellant for 2 or 3 years. It may possibly 
bo the case that tbe husband, Pbatu, did con¬ 
sent to or connive; at any rate, the onus as to 
this point was on the prosecution, and there is 
nothing on the record to show that Pbatu was 
not a consenting or conniving party to this 
wife’s liaison with the appellant. Had the pro- 
sedition sought to put in issue the question of 
adultery willi a married woman, it would bare 
been open to the appellant to establish consent 
or connivance. 

[iid] In circumstances such as these which 
arise in tliis case, the prosecution could not be said 
to have been at a disadvantage with reference to 
the charge. They could have applied for the fram¬ 
ing of an additional charge or an alternative 
charge or an amendment of the existing charge at 
any time before tbe assessors expressed their 
opinion. It would be illegal, however, to amend 
the charge after that stage. 

[26] Were I of tbo view, therefore, that there 
had been an error or omission in the charge 
within the purview of S3. 225, 232 or 537,1 would 
have no hesitation in saying that it was a material 
error which had prejudiced the appellant and it 
would presumably have been necessary under 
S. 232 to direct a retrial, but, in tbe view I take, 
this question does not arise and it remains for 
me to consider whether a conviction may follow 
upon the charge as fiamed, 

[2g 1 In the words of Professor Kenny in his 
well known work ‘Outlines of Criminal Law’ 
p. 4GS (12lh Edn.) : 

“As a logical rule, the evidence should of course 
estat'Iisb, and the conviction also be for, the actual 
offence stated in tbe count which it concerns.” 

There are, however, exceptions to this rule, and 
in India they are embodied in ss. 237 and 238, 
Criminal P, C. to which I will now refer. 

[27] At the outset it may be observed that 
Sections 237 and 238, Criminal P. C. say nothing 
about prejudice to the accused and tbe obvious 
implication is that no prejudice can be deemed to 
arise when the conditions referred to in the 


sections are fulfilled. They relate to cases in 
which the formulation of the charge is unexcep. 
tionable. For example, with reference to s. 238, 
when tbe minor offence does in fact come with, 
in the purview' of the major offence charged the 
question of prejudice does not arise. 

[ 28 ] Section 237 manifestly has no application 
to the present case because it is not a case of con 
viction for an offence other than the one for 
which the appellant was charged. He was charged 
with an offence coming within S3. 467 and 458, 
Penal Code and convicted of an offence under 
S 458 , Penal Code. Section 237, Criminal P. C. 
does not, I think, covet tbe case of a conviction 
for another or more aggravated formof the Bame 
offoDce, but for another offence. Apart from this, 
S. 236, Criminal P. C. to which 8. 237 is related 
does not, generally speaking, contemplate a caee 
where there may be a doubt as to facte, which 
include tbe facts which constitute one of the 
elements of the offence. 

[29] Pratt J C. in 5 S. L. R. 16,® expressed 
tbe view that offences charged in the alternative 
arise out of the same delictum and are, therefore, 
necessarily cognate offences, and that an alter¬ 
native charge cannot be framed in respect of 
distinct offences nor even in respect of cognate 
offences when the difference is one of degree,i.e. 
as to the intention imputed to the accosed as to 
some circumstance of aggravation. It was farther 
held in that case that alternative offences mast 
be such that can reasonably be inferred iwm 


10 same set of facts. ^ _ 

[30] Section 233, Criminal P. C. is also. Icon- 
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rinciple underlying S. 238 was in my vie 
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i, e. house breahiug with the intention to com¬ 
mit an assault do not constitute the offence of 
house-breaking with the intention of committing 
adultery. The latter is not arrived at by more 
subtraction from the former. 

( 33 ] I do not consider that S. 238 has any 
application to a case in which the specific intent 
embodied in the charge is not established, but 
the conviction is based upon an another and 
altogether different intent. 

[ 83 ] Section 238, Criminal P. C. has been 
relied upon in certain reported cases as justify¬ 
ing a conviction for house bieaking or house- 
trespass where the intent si)ecified in the charge 
has not been established. Tbese include 44 Cal. 

to which more detailed reference will later 
be made. I would merely say at this stage that 
unless my view is conveb, a considerable body 
of cases in which it has been ruled that a con- 
viction under S. 147, Penal Code cannot be sup¬ 
ported unless the common object of the assembly 
as established by the evidence agrees inessential 
particulars with that laid in the charge, must be 
deemed to have been erroneously decided. 

[ 34 ] I would refer in this connection parti- 
cularly to the judgment of Princep J. in 27 Cal. 
990,^* and that of Sir Lawrence Jenkins and 
Mookerjee J. in SG Cal. 8C5.^* In the former case. 
Princep J. said : 

“The Sessions Judge has nccordinsj^ dismissed the 
appeal confirming the conviction and sentence, but on 
a diflerent finding ol tact from that to which the peti¬ 
tioners were called upon to plead and to defend them¬ 
selves at the trial. The pelitioncrs have accordingly 
been convicted by the aiipcllalc Court of an offence 
for which they have never been tried. They are con¬ 
sequently entitled to an acquittal" 

In the latter case it was said : 

"It cannot be laid down os a general proposition of 
law that a conviction under S. 147 cannot be supported 
whenever the common object, as stated in the charge, 
is not precisely made out. The question in each in¬ 
dividual case is whether the common object established 
agrees in csseniinl liarticulars with’lhe common object 
fls stated in the charge. In the preseut case, there can 
be no doubt that the common object, as .slated in the 
charge, has not been substantially established,” 

In neither of these cases in quashing the convic¬ 
tion was any reference made to the curative 
provisions of S. 537, Criminal P. C. 

[ 36 ] 1 will now refer to certain decisions in 
which this question has arisen with regard to 
the offence of house-breaking or house trespass. 
22 cal. 391* is a case in which the accused had 
been arrested upon a charge under s. 45G, Penal 
Code, the allegation being that his intention was 
to commit theft. In the charge framed by the 
Magistrate no intention was specified. The Magis¬ 
trate came to the conclusion that trespass bad 
not been committed by the accused with the 
intention to commit theft, but nevertheless con. 
victed the accused. In appeal, the Sessions 


Judge found that tho Magistrate's views woio 
against tho evidence. He upheld the conviction 
without finding what specifically the intention 
was. In revision it was contjnded that the con¬ 
viction was bad (1) because no guilty intontiou 
was sot out in the chargo; (2) because no inteii- 
tiou was proved by the evidence aud (3) bf caiiao 
DO such intention was specifically found by the 
Sessions Judge. As to the first iwiut. it was held 
that it w.as not necessary in tho case of an uO'enco 
under S. 456, Penal Code, to specify the inteu. 
tioD and that, in any event, the provisions of 
S. 537, Criminal P. C. applied, aud there had 
been no miscarriage of justice. 

t3Gl With regard to the second contention, it 
was held that though it was not certain what 
the accused’s precise intention was, it must have 
been one of those specified in S. 441, Penal Code. 
And as regards the third point, it was held that 
the High Court exorcising jurisdiction under 
S. 430, Criminal P. C. would not be justified in 
setting aside the conviction merely because the 
view taken of the evidence by the lower Court 
is not sustainable or that some fact which ought 
to have been found by that Court was not found 
or found incorrectly. That case is one of a 
series in which it has been held that it was not 
necessary to specify the intention of the accused 
in a charge under S. 456, Penal Code. It was 
however, pointed out that a charge under s. 457, 
Penal Code, would be bad for want of specifiea. 
tion of intention in the charge. It has no appli¬ 
cation to the circumstances before me because 
the charge here was not under S. 456 bat under 
S. 459 and it does specify the intention. I would 
in passing, however, observe that I am not satis¬ 
fied that in any of the offences involving criminal 
trespass it is not necessary to set out the intention. 
As I have already pointed out, the entry into 
premises in possession of another is not punish¬ 
able, unless it is made with one of the intentions 
set out in S. 441, Penal Code. In other words, 
intention is an essential element in the offence 
of criminal trespass and I consider that in all 
cases where this is so, the charge should specify, 
tho intention. 

[37] It has been stated in Halsbury’s Laws of 
England, Vol. 9, p. 134, para. 174 : 

‘‘Where any particular intent is a nccsasary ingre¬ 
dient of an ofience, the intent must be stated in the 
indictment." 

[38] Justice need never be defeated in a case 
in which the intention of the accused is uncer¬ 
tain, bearing in mind always that an accused 
person is the best judge of bis own intentions, 
because, as I have already pointed out, charges 
may be framed in the alternative and the charge 
may be amended or added fo at any time up to 
the ultimate stage of the trial. Moreover the 
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omission to set out the intention would always 
be curable provided no miscarriage of justice 
has occurred. 


“We cannot conseqaenti; hold that merely 
the intent imputed to the accused to aostain a 
conviction under S. 457 has failed, no conviction can 
be made under S. 458,” 




[ 39 ] In 41 cal. 743,’^ it was held that where 
the case against the accused is ono of theft or 
house-breaking to commit theifc, and the Magis¬ 
trate finds that it has broken down, but that 
there is another object apparent on the evidence, 
it is his duty to give the accused notice of that 
by drawing up a charge clearly stating what it 
is that be is accused of doing. The accused had 
been charged under S. 457 and the Magistrate had 
convicted him under s. 456, The Calcutta High 
Court held the trial to have been vitiated. 

[ 40 ] In 16 C. W. N. 696,^^ it was held that an 
accused person who was being tried on a charge 
under s. 457 for house-breaking with intent to 
commit theft, could not be convicted of a charge 
under S. 450, Penal Code with an object unspeci¬ 
fied but which was obviously of having inter¬ 
course with a woman, without amendment of 
the original charge. In the judgment it was 
observed ; 

“Wc think that there can be uo doubt on the autho¬ 
rities that the charge under S. 456 of entering the 
house with an object not specified but which is pre¬ 
sumed to be criminal cannot be sustained when the 
person is being tried for the specific charge of theft in 
a dwelling-house and house-breaking with intent to 
commit theft. It is obvious that he must be seriously 
prejudiced by not knowing what really is the charge 
against him. Although it is not necessaryunder S. 456 
to specify any particular offence whensuch particular 
offence is specified under t>. 457 it is incompetent in 
our opinion, to convict of house-breaking %ith some 
other intent." 

[ 41 ] In 44 cal. 358,^° already referred to 
above, the accused was tried for offences under 
S 3.458 and 380, Penal Code on the allegation 
that he had entered the room of a widow to 
commit theft. He was tried summarily and he 
set up the defence of previous intrigue and that 
he had entered the room at the widow’s invita¬ 
tion. The Court disbelieved the stories of theft 
and intrigue and found the entry to have been 
without her consent and in order to make im- 
moral proposals to her to her annoyance. The 
accused was convicted under S. 456 and it was 
held by the High Court that the conviction was 
proper on the ground that S. 239, Criminal 
P. C. applied. It was sought to distinguish the 
last mentioned case, 16 0. 'W, N. 696,^* but I am 
unable to discern any material point of difference 
such as to justify a different conclusion on 
principle. The only possible ground of distinction 
may be that Karali Prasad's casa*® was tried 
summarily and there may have been no charge 
although if this was so, it is difficult to see why 
S. 238 , Criminal P. C. was invoked. One passage 
in the judgment, however, suggests that there was 
a charge because their Lordships have observed: 


If there was no charge and the intent referred 
to was imputed in "the evidence, the passage la 
comprehensible. If there was a charge unputiag 
the specific intent, the passage is not compre¬ 
hensible in view of the apparently irreconci¬ 
lable observations which immediately follow, for 
their Lordships go on to say : 

"We arc not now concerned with the gue^fion ukr 
Iher a conviction under S. 457 can be sustained to/uii 
the specific intent imputed to the accused is not tslor 
blished, bxU another intent is proved. We are w- 
coidiogly not called upon to consider the applicabitily 
of the class of cases in which it has been inled that a 
conviction ooder S. 147 cannot be snppotted unle^ the 
common object of the assembly as established by tb 
evidence agrees in essential particolars with that laid io 
the charge : 36 Cal. 86512 ; 33 OaL 29618 j27 Cal. 990.11 
In that class of cases, the weighty observations ia U 
Cal. 106,1® may be borne in mind : ‘an accused person 
is entitled to know with certainty and aoourMylhe 
exact nature of the charge brought against him and 
unless he has this knowledge, be must be seriously 
prejudiced in his defence. This is true in all cases, but 
it is more specially true in cases where (as in a case 
under S. 147} it is sought to implicate him lor acts not 
committed by himself but by others with whom he was 


L company'.” 

.Ithough their Lordships have relied on s. 298, 

Iriminal P. C. there has been no disenssion of 
tie principles underlying that section. 

[42] In 26 0. w. N. 344,^^ foUowing 41 oaJ. 
43 ^® and 16 0. W. N. 696,^* it heW tnrt 
,Ithough it cannot be laid down os a gw® 
ule that in all oases a proseoation ^ 
respass with the alleged object of theft m 
ail if that object is not proved, ® 

las been definitely framed in which theft le - 
eged. the accused cannot be convicted of nou^ 
respass with some other object witbou 
amendment of the original charge, anleffl ^ 
]ourt is satisfied that he has not been in wy 

vay prejudiced in his defence by the 

,0 amend the charge. t..,«„ind 0 r 

[43] In 23 ALL. 82,^® where on a 

j. 467 , Penal Coae, it was proved that » 

:u86d entered the complainant a 

;o have sexual intercourse with a woman 

ae knew waa the wife of the com^“ 

that he did ao without the husband 
waa held that the conviction ™ 
that it waa not neceaaary that to 
should bring a apecific charge of ad^tery. 

clear from the faola of that 'JS- 

lant admitted houae.treapaaa mtb into 

mit adultery with a married 
facta are, therefore, not in point. 

[441 In 37 ALL, 896,“ ‘"e 
lently charged with Uiat 

-treapaaa by night, to aUegabon 
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he intendef^o commit theft. He stated that he 
had entered the complainant’s house as he was 
on intimate terms with the widowed aunt of the 
complainant and that he bad been invited to the 
house by her. It was not proved that the inten¬ 
tion of the accused had been to commit theft, 
but he was convicted and sentenced under S. 45i, 
Penal Code. The High Court refused to interfere 
with the conviction in revision on the ground 
that the intent with which the appellant entered 
upon the complainant’s premises was a matter 
within his own knowledge, the burden of proving 
which lay upon him, and that having failed to 
establish any illegal intimacy of any kind 
between him and the Brahmin widow, the con- 
viction was proper. There was no discussion m 
the judgment as to whether there could be a con- 
viction in a case of house-breaking where the 
charge specified an intention to commit theft, 
which allegation had been discredited, and the 
decision is at variance with 16 C. W. N. 696 
and 41 cal. 743.^^ 

[45? In A. I. R. 1920 pat. 590,'® it was the case 
against the accused that he had committed 
lurking house-trespass by night in order to 
commit theft. It was found in appeal that it 
was not proved that the object of the trespass 
was to commit theft, and the Sessions Judge 
altered the conviction from one under S. 457 to 
one under 9. 456 . Penal Code. The High Court 
set aside the conviction, Das J. making the 

following observations: 

“It seemB to me that the petitionet has really not 
been tried for an o5ence ol which lie has now been 
convicted. The case in A, I. B. 1914 Cal. 663, is m 

^*^'[46] In A. I. B. 1921 pat. 217,2^ J wala Prasad J. 
took the view that if the accused was charged 
under s. 457 for house-trespass with the intention 
to committing theft, he could be convicted under 
S 456 of house-trespass with the intention of 
committing adultery if he was nob prejudiced. 

[ 47 ] Varma J. in A.I-B. 1935 Pat. 129,refer- 
ring to the conflict of opinion on the point, 
followed the case last referred to above and ex- 
pressed the view that 9.238; Criminal P. C. was 

applicable. .. , t , a 

[48] The decisions to which 1 have made 

reference indicate that there is no unanimity of 
opinion, on the point involved and, for the 
reasons I have already given, I am in agree¬ 
ment with 16 C. W. N. 690,“ 41 Cal. 743, and 
the other cases in which a similar view has been 
taken. I am, therefore, of opinion that the con- 
viction under S. 468, Penal Code cannot be 

sustained. 

[ 49 I It is unnecessary in this view to consider 
in any detail the question as to whether the 
appellant’s entry in the premises amounted to 


house-trespass or house-breaking. Building 
has not been defined in the Penal Code, but it 
is coupled with “tent” or ' vessel in S. 442, and 
is apparently used in a comprehensive sonae. It 
was held in 22 S, L. R. 466,^“ and other cases that 
a courtyard annexed to living rooms, the 
whole being entirely surrounded by a wall con¬ 
stitutes a building within the meaning of S, 442, 
Penal Code and this seems to be a reasonable 
view of the matter considering the climate, con¬ 
ditions of life and the types of dwellings in use iu 
India. The place in which the appL-llant was 
found seems to fulfil the conditions mentioned 
in 22 S. L. R. 4G6*l There were living rooms to 
which were annexed open courtyards each 
courtyard leading into the other and the whole 
was surrounded by a comparati\-ely high brick 
or mud wall provided with a door leading to 

the street. 


[ 50 ] It does not seem to me to make any 
material difference that Jutio’s courtyard and 
living room, i. e. the particular part of the pre¬ 
mises formerly occupied by him, were at the 
time of the offence unoccupied. The point is that 
there was one common wall round the whole 
premises and one common outlet to the street. 

[ 51 ] It seems to me, therefore, that it cannot 
be said that the first charge was not sustainable 
because there was no house-trespass or house- 
breaking. 

[ 52 ] In view of my finding as to the charge 
under S. 458, Penal Code, it is not necessary to 
consider the question as to whether, had there 
been a charge correctly specifying the intention, 
the evidence on record is sufficient to sustain a 
conviction. I do not consider the point in this 
form arises at all, although a consideration of 
the entire evidence is involved when dealing 
with the murder charge to which 1 will now 
direct my attention. 

[ 53 ] The appellant was properly charged and 
tried for murder and no fault can be found with 
the charge under s. 302, Penal Code. It does not 
follow that because the house-breaking charge 
has failed, the murder charge need necessarily 
fail. It is a separate charge to be treated sepa¬ 
rately on its merits although by reason of 
B. 235. Criminal P. C, there has been one trial. 

[ 54 ] There is no doubt that the appellant did 
intentionally strike Misri with an axe and caused 
his death and did intentionally strike Abdullah 
and Misri causing certain incised wounds. The 
question is as to whether in inflicting these 
injuries be was acting in the exercise of the 
right of private defence within the meaning of 
8. 96 and ancillary sections of the Indian Penal 
Code. It has not. and with justification, been 
suggested that any of the exceptions to S. 300, 



>1 Sind 


AVaroo V. EiiPEBOR ( O'Sullivan J,) 


A.I.B. 


Fcnal Code apply. Under s. 105, Evidence Act, 
tiiG onus lies upon tbe appellant to establish the 
existence ot cireiniistances bringing bis case 
within tbe general exception provided for in 
S. ‘.••j, I’enal Code, but tbe principles underlj'. 
in.; s. 103 amsometiinos difiicnlt of application. 

uol Bf-foro dealing with tbe particular facts 
I'f this case. I will make some reference to tbeso 
i;nDcij'le». In I9:t5, the case in 1935 A. C. 402, 
came up before tbe Hoiise of Lords and there 
a[ pears in the judgment of Viscount Sankey, in 
regard to tbe burden of proof in criminal cases, 
the folloveing well-knowu passage : 

"•fu.=t ;h there is evidence on bebalf of the prosecu¬ 
tion 'iO there may bo evidence on behalf of the prisoner 
which may caine a doubt a’ to his Ruilt. In either 
inse, ho is entitled to the benefit of the doubt. But 
while the pro.-cculion nnist prove the guilt of tbe 
i riiotur, there i.s no such burden laid on the prisoner 
to prove his innocence and it is. sufficient for him to 
vai--c a doubt as to bis guilt; he is not bound to satisfy 

the jury yi his innocence.Throughout tbe 

web of the English Criminal law one golden thread U 
always to be ^cen, that it i.s the duty of tbe pro?ecuiioa 
to prove tlie prisoner’s guilt subject to what I have 
already said as to tbe defence of insanity and subject 
also to any statutory exception. If, at the end of and 
on the whole of the case, there is a reasonable doubt, 
created by the evidence given by either the prosecution 
"!• the prisoner, as to whether tbe prisoner killed tbe 
dec-ea'-oi wiili a malicious intention, tbe prosecution 
has net made out the ca=e and the prisoner is coiiiled 
to an acijuiitil. No matter what tbo charge or where 
ihe trial, tbe principle that the prosecution roust prove 
the gtiili of tbe prisoner is part of the common law of 
England and no attempt to whittle it down can be 
entertained.” 

[pej Tbe effect of tbe decision in 1935 A. c. 
402** in relation to S. 105. Evidence Act, has been 
tbe subject of discussion by certain High Courts 
in India, and in particular, baa been considered 

Full Benches of tbe Rangoon and Allahabad 
High Courts. 

[57j In 14 Rang. 666,’® two of the four points 
of reference submitted to tbe High Court were; 

‘■(1) Where a person is accused of any offence und 
alleges the exist'-nce of circumstances which bring tbe 
case within (be General Exceptions of tbe lodian Renal 
Code or within any special exception or proviso con¬ 
tained in anyotborparlof the same Code, or in any law 
defining tbo offence, does S. 10-5, Evidence Act ot any 
other rule of law provide that when facts prima 
focie constituting the offence are proved by the prosecu¬ 
tion, and from the examinatiou of the accused or 
evidence tendered by the dvf^noe in attempted discharge 
of the burden of proof then laid upon tho accused by the 
i^aid section (10.5), the Court has a reasonable doubtas to 
whether the said burden of proof has been discharged 
by the accused person, or as to tbe truth of the state¬ 
ment of the accused, or evidence tendered, the Court 
should convict tbe accused'? 

(2) Is the decision of the House of Lords in (1935) 
A. C. 462-J ioconsi^tent with the law of British India, 
or should it be regarded as explaining tbe meaning of 
the phrase 'tho burden of pnving the circumstances is 
upon him, and the Court shall presume the absence of 
such circumstances’ in S. 105, Evidence Act, 1872?” 


[58] Tbe answer to the brst tfueatloQ wu 
found in tbe negative. On this point I refer io 
the following observations of Roberts 0. J.: 

“The answer to the ffrst question is one of greit 
importance because it involves a fundamental priooiplsot 
Criminal law common to England and to British India, 
Tbe main proposition may be laid down simply u 
lollowg: tJt all criminal casfis tvhere there is a reMcn- 
able donb' as to the guilt of an accused person a( 
close of the whole, of the evidence the accused is Mfifl- 
cd to he acguilted 

Section 105, Evidence Act, runs thus; 'When a 
person is accused of any offence, tbe bnrden ot proTinj 
the existence of circumstances bringing tbe case within 
any of tbeGenera) Evceptions in the Indian Penal Codet 
or within any special t-xception or proviso contained in 
any other part of the same Code, or in any law defining 
the offence, is upon him. and the Court shall presame 
tbe absence of such circunastances.’ 

There bas been in some quarters rnneh confusion as to 
the meaning of the words “burden of proof.'* In 
criminal cases tbehurd'-n of proof, using the phrase in 
its strictest sense, is always upon tbe prosecution and 
never shifts whatever the evidence tnay be daring 
the progress of 'he ca«e: if on a review of all the 
evidence the prosecution has failed to establish tbe 
guilt of tbe accused bi-yood reasonable doub^ be is 
entitled to be acquitted. Some references were made in 
the argument to a popular theory that Coarts giw 
to the accused what is known ae "the benefit of il* 
doubt;'' the phrase is misleading and should be avoided 
in any attempt at accurate expression. Theaccaseddw 
not receive a benefit, nor does humanity grant him 
.some boon dictated by the instinct of mercy in opposi- 

tioD to the ends of jusiice Where there is an eleoieDto 

genuine doubt then there must be an aoquitlaJ os a 
matter of right and not as a matter ol gmoo 


ivour. ,, .L 

Now. it is not for the prosecution to esatoio* Vi,,n 
ossible defences which might be put forward on 
f an accused person and to 
pplies. In order to make this clear, S. 105, B 
ct, says that the Court shall presume 
jch circumstances as may bring 
mbit of a possible defence. Bui ninniu 

dduced by the prosecution is itself conwsf^f 
•ilh the guilt of the accused but with n\s 
ijtocencc, it is clear that there can be no 
) tbe same way if such evidence is consisten 
mocence but with the commission of a lesse 
lan that with which tbe accused person is c 
clear that the conviction (if any) must be res 

conviction for such lesser offence. 

In many instances little or no evidence 
le accused will have transpired at the end ,jjgj 
ir tbe prosecution. When this is so, li-jggt 

id quite different Sr-nse the burden of p . ^ 
imporarily on the accused; when snfficiw pw 
le commission of a crime has heep addu 
reused has been connected therewith m a s evidence 
le burden of proof in tbe sense of i-M npon 

i rebuttal of the ca^e for tbe ^ wlricb 

im. If evidence is then adduced for t^he d 
aves tbe Court in doubt as to whet pr 

jght to be excused from «bicbh« 

mod guilty of a lesser offence than that 

ands charged, then at 

enee it must still be remembered thatu t 

pon the prosecution to have proved 

iortly, the test is not whether the a «nbiB any 
avond all reasonable doubt that ^ whether io 
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doubt in tbe caso for tho prosecution and has thereby 

tamed bis riRlit to au aeqoittal. 

By S. 106, Evidence Act. when any fact is especially 
within tlie bnowledRe of any person the hurdon o 
nrovins thatiact is upon him. Tho hurdon of proof 
referred to here is that of introdocins evidence merely 
nnd the phrase is used in the same sose as m S. lOo. 
Seelion 106 docs not cast auy bunion on an accused 
person to prove that no crime was oommitied by pro¬ 
ving (nets specially within his knowledge: nor docs it 
warrant the conclitsion that if anythinij is wncipinm* 
id which the Court thinks the accused coiUd 
fiC ought therefore lobe found guilty: 41t. W.M. 

would answer the first question in the negative.” 

[ 59 ] As to tho second point, it was hold that 
the decision in 1935 A. 0 . 462-* is in no way 
inconsistent with the law in British India, but 
that on the contrary thb principles there laid 
down form a valuable guide to the correct inter, 
pretation of S. 105, Evidence Acb,^ 

[60] This Court in l. L. R. (l91o) Kar. 219*' 
(by which decision I am bound) also took the 

same view as to the effect of Woolmmotons 

21 
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[61] In I. li. R. (1941) ALL. 843,-^ the effect 
o£ the decision in Woolmington's case-* and its 
hearing upon fhe interpretation of S. 105, Evi¬ 
dence Act, came up for cousideiation before a 
Full Bench consisting of not less than 7 Judges. 
Four of these, including the Chief Justice, Sir 
Iqbal Ahmed, took the view in consonance, 
generally speaking, with that of the Rangoon 
High Court in 14 Rang 606that the decision 
in ]Voolmington:s case^^ is in no way inconsistent 
with the law in British India, and that it 
furnishes a valuable guide to the correct inter¬ 
pretation of S. 105, Evidence Act, and it was 
further held that, to quote a portion of the head- 

note: , . 

“The burden of proving tho existence of cireumsUncos 
bringing the case within a general or special exception 
is no doubt cast upon the accused by S. 10.>, Evidence 
Act, but this does-not in ahy way absofro the prowcu- 
tioH of the burden inid on it by S. JO^, so far as the 
r'niire 'proceeding' is cancerned. There is nothing in 
thoEvidence Actio justify thcconclujion thatthc fnil^ure 
ol the accused to discharge the burden under S. 105 is 
tantamount to 'disproof of tlie existence of circuoiB- 
taoces bringing the case within the general or special 
oxctplion pleaded: nil that can be said is that those 
circumstances are ‘not proved.’ The prestimpiion laid 
down tn S. 10!> might come into play, but it does not 
folloiv therefrom ihai the accused must be convic ed 
even when the reasonable doubt under the 2 dea of the 
right of private defence or any other general or 
special exception iiervades the whole case, 1 he Court 
at the end of the trial, has still to see whether having 
regard to the entire evidence nnei the circumstances 
of the case, the charge is proved beyond reasonable 
doubt." 

[G 2 l The dissenting Judges (Collister, Allsop 
and Braund) took a mote restricted, view of 
s. 105. Evidence Act. 

[63] There is no doubt that the principles 
stated in 14 Rang. G6G-® and by tho majority of 


the Court in I. L.R. (l9ll) ALL 819^' apply also 
to the situation which arisas whim the accused 
denies intoto the actual act alleged and does 
not. whether owing to ignorance or had iidviee, 
plead the exception. Whi^ther the excepCTon is 
actually pleaded is immaterial so long as on all 
the facts of tho case, including admissions made 
by the prosecution witnesses. tl,ero is reasoua'dc 
doubt as to the guilt of the accused at the close 
of the whole evidence. I refer on this point to 
tiie observations of Dunkloy J. in the Rangoon 

[G4] Being guided, tberefoie, m tho interpreta- 
tion of S. 105. Evidence Act by the decision in 
1985 A c. 462-* and accepting the principles 
stated in 14 Rang. GC.-' and the majority view 
ini. L.R. (1941) ALL. 643.2^ the question befor mo 
resolves itself into whether upon a consideration 
of the evidence as a whole, a reasonable doubt 
has been created as to whether the appellant is 
entitled'to the benefit of the general exception 
as to the right of private defence; or put another 
way. whether the prosecution case is itself con¬ 
sistent not only with the guilt of the accused but 

with bis possible innocence. 

[65] In this connection a difficulty immediate¬ 
ly arises because-the eye-witness evidence for 
the prosecution is deliberately false in maier.al 
particulars and cannot, m my view, bo relied 
upon in any respect All the eye-witnesses support 
the story that there were four armed intru¬ 
ders whom they have named. The reluctancp to 
conceal the true reason for the appellants visit 
is comprehensible though not justibahle but 
that all these witnesses were prepared to incul¬ 
pate three innocent persons in a case involving 
a lone term of imprisonment is some indication 
of the extent to which they were prepared to 
prevaricate. The learned Sessions Judge found 
that this part of the story was untrue, but 
he and Meher J. were prepared nevertbe- 
less to place some reliance on the evidHOce of 
these eye witnesses as to the circumstances m 
which Misri was assaulted. Meher J. thought 
that whereas Abdulla. Kassim. Wasul and Kba- 
tul mi<ibt be said to be interested and false wit- 
nesses,” tbeir evidence received corroboration 
from two 'independent' wimesses. Hamid and 
Warn Sand. Hamid’s evidence is, to my mind, 
manifestly false, because ho supports the story 
of the four armed intruders. Ho is also shown 
in cross-examination to be interested in Abdulla. 
He admits that his mistress Saran is Abdulla s 
father’s sister. The evidence of Waru Sand car- 
ries the case no further because be is not an 
eye witness He is said to have come after the 
appellant had escaped over the wall. 

[66l Certain admissions mode by Wasul her 
mother Khatul and the witness Hamid, indicate, 
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beyond any doubii, that Wasul bad been carry¬ 
ing on an intrigue for a considerable time witb 
the appellant and that this must have been 
known to the prosecution witnesses. Wasul 
admifted that she used to meet the appellant 
secretly in Jurio’s unocccupied house. Hamid 
has admitted that some 20 days before the inci¬ 
dent, be bad been asked to remonstrate with 
Waroo. Although the prosecution witnesses have 
sought to make out that the woman Wasul 
had only been living in Misti’s house for 2 or 3 
days before the incident, it appears to be the 
case that she had been living there much 
longer. 

[C7] The story put forward by Wasul and cor¬ 
roborated by the prosecution witnesses, as to the 
circumstances in which Wasul went to the outer 
courtyard to talk to the appellant on the night in 
question, and how the crying other child aroused 
her mother, is dubious. Perhaps the most material 
point on this aspect of the case was however, as 
to whether Misri and/or his companions were 
armed,andl am unable to accept the prosecution 
evidence that they were unarmed. I am in entire 
agreement with Tyabji J. that at least one of the 
witnesses must have been armed with a hatchet 
when they went to apprehend the appellant. 
Apart from the cogent reasons put forward by 
Tyabji J., I cannot conceive that in the conditions 
prevailing in Sind Mahomedan rustics would set 
out unarmed to apprehend intruders at night. 
Axes and lathis are readily available and are 
invariably taken up on such occasions. The 
fact is that the appellant did receive a blow 
from a hatchet and the witnesses have put for¬ 
ward the specious story that this was caused by 
the appellant’s own hatchet which Abdulla was 
able to seize from him. 

[C8] In my opinion, the relations of Wasul 
knowing of her intrigue with appellant, in all 
probability either lay in wait for him or disco¬ 
vered during the course of the night that Wasul 
was with him, and three of them, Misri, an able- 
bodied man of 40 and Abdullah and Kassim, 
both young men, made a concerted onslaught 
upon the appellant who was then in the outer 
courtyard. There is no doubt that they knew it 
was the appellant they were attempting to 
attack or seize and that his presence was only 
accountable by the fact that he bad come there 
to meet Wasul. 

[69] With regard to what actually took place 
in the ensuing struggle therefore, I consider 
that no reliance of any kind can be placed upon 
the oral testimony of the prosecution wit. 
nesses. Not only is the whole fabric of their 
story entirely untrustworthy as indicated above 
but material details as to what occurred during 
the struggle are, I consider, false as, for ins. 


tance, the alleged seizing of appellant's hatchet 
by Abdulla and the appellant then extracting a 
knife from the folds of bis trousers and the ose 
of it on the witnesses. None of them are proved 
to have sustained any stab wounds which U the 
normal type of wound inflicted by a knife. If 
Abdulla were standing by appellant armed with 
appellant’s hatchet he would obviously neither 
permit appellant to fumble in bis trousers for 
a penknife nor indeed permit him to escape 
over the wall at all, and particularly so when ^ 
appellant is saidalready to haveseriouslyinjured 
and knocked down Misri. 

[70] The only safe and reasonable course io 
this case is to fall back upon the circumstaatiai 
evidence and to decide' whether upon it the con¬ 
viction can be sustained. The circumstances ate 
that there wa^ pool of blood in Jurio's court¬ 
yard and b!^ on the wall. Of the four men 
engaged in the struggle, two of them, the appel.’ 
lant and Misri, had sustained serious incised in¬ 
juries which in the opinion of the medical officer 
had been caused by a weapon such as a batcbei 
The appellant received a cut on the left parietal 
region cutting the bone, and in the opinion of the 
doctor, it was sufficient in the ordinary course of 
nature to cause death. Misri iu addition to a 
serious injury on the neck, which caused hie 
death, had a simple cut. Kassim had a eim;^ 
incised injury and small contueion. Abdulla had 
one simple incised injury. 

[71] Assuming as I do that Misri a ^ pn*^ 
knowing of the pr^ence of appeUapt 
outer courtyard (for the purposes of his intri^ 

with Wasul) advanced to seize 
at least one of them being armed with a batcM 
and that it was the appellant’s desire to eewp^ 
the circumstances indicate nothing mow 
that a fight ensued in which each side sub ' 
ed injuries. There is nothing to show 
struck the first blow. The oircmnstoo^ 
consistent with the appellant having 
first and then by use of his hatchet 
tracted himself from a very dangerous po® 
and escaped. In the circumstances I 
the appellant had reasonable cause to sppwu«“ 
death. . ^ 

[72] It is true that there is no right of pnvaw 
defence under the Penal Code 

which is not in itself an offence 
and if the facts had indicated that Mi® 
his companions were entitled to arres 
pellant, and in attempting to do s^i 
resort to more force than was necessary, 

case might be different. 

[78] Bat I am not prepared in to 
circumstances of this case to hol . ^ 
and his companions had the right to 
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appeUant under s. 69, Criminal P. C. For the 
reasons already given. I have no doubt that 
they were aware oi the appellants liaison 
with Wasul and that the appellant was in the 
habit of meeting Wasul secretly in Jario’a aban- 
doned premises. Assuming the marriage of 
Phatu and Wasul to have been proved, I am not 
prepared also to assume without some evidence 
that Wasul was carrying on her intrigue with* 
out the knowledge or assent of Pbatu. The pro- 
secution, as I have siad, examined Phatu but 
failed to ask him any question on the point of 
consent or connivance. The right of arresting 
appellant has certainly not been established by 
the prosecution and it cannot be assumed in 
this case. This is not a case wher6 there couW 
have been any uncertainty in the minds of the 
prosecution witnesses as to appellant s intention 
in entering Jurio’s courtyard. They have elected 
to conceal the true state of affairs and even 
when the facts of Wasul’a intrigue were elicited 
in cross-examination, the prosecution made no 
attempt to establish that it was without Phatu s 

consent. 

[ 74 ] I consider, however, that even assuming 
Misri and his companions had the right to arrest 
* the appellant, the facts are consistent with an 
attack upon him in which they resorted to ex¬ 
cessive violence justifying the appellant in ap¬ 
prehending that be would be killed. The appel¬ 
lant was doing what to the knowledge of the 
prosecution witnesses he had often done before- 
meet Wasul in Jurio’s court-yard—when he was 
set upon by three of them one of whom at least 
was armed with an axe. 

[ 75 ] This case might have assumed an entire- 
ly different aspect bad it been possible to place 
some reliance on the testimony of the eye-wit- 
nesses as to the circumstances in which Misti 
and the appellant were injured and in particular 
as to who struck the first blow. But I wish 
again to emphasise that the whole fabric of the 
prosecution case is false and I am not prepar¬ 
ed to sustain the conviction for murder be- 
cause of appellant’s failure to establish any 
more circumstances in bis favour than those al¬ 
ready on record. In my view the murder charge 
must fail on the ground that the guilt of the ap¬ 
pellant has not been established beyond all 
reasonable doubt. 

[76] Concurring, therefore, with Tyabji, J., I 
acquit the appellant of all the offences with 
which he has been charged and direct that he be 
set at liberty. 

P AppeUant acquitted. 


O’Sullivan and Thadani JJ. 

The Municipahtu of Kotri — Applicant v. 
Abdul Rahman M. Qureshi ^Opponent. 

CriminRl Revn. Appln. No. 55 of 1917. Decided 
on 26-5*1947* to revise order of FirH Class Magistrate, 
Kotri, D/ •16-12-1946. 

(a) Bombay District Municipal Act (3 [III] of 
1901) S. 77 (2)—Terminal lax levied by Kotri (bind) 
Municipality in pursuance of S- 59 (1) (xi) - Non¬ 
payment of. if punishable under S. 77 (2). 

When tbo Bombay District Muoicipal Act, 1901, 
came into force, tbc word ‘•octroi meant octroi as 
defined or described in cl. (iv) of S. .)9 (D. and the 
same meaning must be given to word 'octroi lu a. n 
(2) of the Act. The word "octroi” used in the rules and 
bye-lawB framed by the Kotri Municipility m Sind in 
describing terminal tax levied in pursuance of cl. (xi) 
of S. 59 {!) is notbing mote than a tax as described m 
S. 73 1 (v), Bjmbay Municipal Boroughs Act, ly-JO. 
The word "octroi” used in the description of terminal 
tax is an octroi which is not liable to be re unded, on 
the other band, ‘'octroi" referred to m cl. (ly) of S. 59 
is clearly refundable. The connotation of the word 

‘‘octroi’’ in Iho description of terminal tax in the rules 

and bye-laws oi the Kotri Municipality is something quite 
different from the connotation of the word octroi used 
in cl. (iv) of S. 59 {!). It is a recognised canon of cons- 
iruction that where in an enactment a word is debned 
or described, it must have the same meaning where ver it 
occurs in the enactment. Manifestly the word _ octroi 
used in rules and bye-laws of the Kotri Mupicipality m 
Sind has not the same meaning as it has m cl. fiv) or 
3.59 (1). Bombay District Municipal Act. Consequently, 
what is punishable under S. 77 (2), Bombay District 
Municipal Act is the non-payment of octroi with the parti- 
cular intention described in sub-s. (2) of S. 77, and not 
the non-payment of terminal tax which the Kotri Mum- 
ciDality is competent lo leuy: 22 Bom* 843; 13 A, L R. 
1926 Bom. 231; 26 A. I. R. 1939 All. 736. Distmg. 

[Paras 6, 7 and 8] 

(b) Bombay District Municipal Act (3 [III] oi 
1901), S. 77 ( 2 )—Intention to defraud is essential. 

Before a person can bo convicted of an oSenee 
under S. 77 (2). it must be proved that the person im¬ 
porting the goods bad intention to defraud the munici- 
^lity. 

Cases fc/c)Tcd .. 

1 (’98 )‘22 Bom. 843, In re Rahim Dhanji. 

2. (’26) 50 Bom. 174 : 13 A. I. R, 1926 Bom, 231 : 98 
I. C. 407 : 27 Cr. L, J. 1335, Emperor v. Harjivan 
Valii 

3. cio) I. L. R. (1940) All. 4 : 26 A. I, R. 1939 All. 
736 : 187 I. C. 468, Hardwarimal Uatnathdas Firm 
V. Municipal Board, Dchra Dun. 

Kishiiic/iand T. Bijlani—iot Applicant. 
Hardapalflardey-forOpponcnt. 

Fa(ehchand Assuiomal, Advocate-General of bind 

—for the Crown. 

Thadani J.— This is an application by the 
Kotri Municipality under the provisions of S3. 
435 and 439, Criminal P. C. to sot aside the judg¬ 
ment of acquittal passed by the learned Mukh- 
tiarkar and first class Magistrate of Kotri in 
which be acquitted one Mr. Abdul Rahman, M. 
Quresbi, proprietor of Messrs. Qureshi and Com- 
pany, of an offence punishable under the prov. 
sions of S. 77 (2), Bombay District Municipal 
Act, 1901. 
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[2] The ease of the Kotri Municipality is 
rbiit on 17-7 104G, Ui\ A M. Qunfbi drove, or 
caused to be driven a lorry containing some 
v:un phUfS to Hyderabad Sind without paying 
terniiind fax to the Naka Miiusbi of the Kotri 
Municii'ality. The defence of Mr. Qureshi was 
that lio bolds a license from the Provincial 
(.ioverniuent to run a lorry service between 
K iracbi and Hyderabad Smd on the Provincial 
road called the National Highway; the district 
boundary marks show that it is a P. \V. D. road; 


A.I.R. 

“Fixing octroi limits and stations; providing for tht 
exhibition of tables of octroi; regulating, subject to an; 
general or special orders which the Governoi-QeDeral in 
Council may make in this behalf, tbe system uuder 
which refunds are to be made on account thereof, when 
the aniuials or goods on which the octroi has been paid, 
or aiticUs manufactured wholly or in part from soeli 
animals or goods, are again exported, and the costod; 
or storage of animals or goods declared not to be inten¬ 
ded for useoriCODSumptlon within tbe Municipal district; 
aod prescribing a period of limitation after which no 
claim for refund of octroi shall be entertained, and tba 
minimum amount for which any claim to refund maj 
be made.” 


tho gooiisC'irri-d on the lorry on the day in ques¬ 
tion were not intended for consumption or use 
v itlhn the limits of the Kotri Municipality; the 
Kotri Municipality was therefore not entitled 
to charge a tt-rminal tax in respect of them. 

[Gi Wo think Mr. (.Jureshi was properly 
acquitted by the trying Magistrate, and we see 
no reason to interfere with tbe acquittal. 

Ul Section 77 (2), Bombay District Munici. 
pal .\ct reads as follows : 

" If goods pa-sing into a municipal district are liable 
to tho payinent of octroi, then every person who. with 
the intention to defraud the municipality, causes or 
nbels the introducti'in of, or himself introduces or 
nttcnipts 10 introduce within tbe octfi limits of the 
said district, any such goods upon which payment of 
the octroi due on such introduction has neither been 
made nor tendered, shall be punishable with fine which 
may ext-nd to t-n times the value of such octroi or to 
fifty rupees, whichever may he greater.” 

The learned Magistrate took tho view that the 
goods had not passed into the limits of the 
Kotri Municipality, and that, in any case, tbe 
goods carried by Mr. Qureshi were not liable to 
octroi within the meaning of s. 59 (iv), Bombay 
District Municipal Act, 1901. 

[5] Section 59 is contained in chap 7, Bom¬ 
bay District Municipal Act, whi'^h deals with 
"Municipal Taxation.” Tbe permissible taxes 
are enumerated in els. (i) to (xi) on goods or 
animals or both brought within the Kotri Muni¬ 
cipal limits for consumption or use therein. 
Clause (xi) is a residuary clause which empowers 
a munici[lality to levy "any other tax to the 
nature and object of which tbe approval of the 
GoverDor in Council and/ou the Governor-Gene- 
lal ill Council shall have been obtained prior to 
the selection contemplated in sub-cl. (i), of cl. (a) 
of S. CO.” 

[6] The manner in which octroi and tolls are 
levied is laid down in the same chapter in S. 75 
of the Act. Section 75 says : 

“Every municipality, when submitting for sanction a 
proposal for tbe imposition of octroi, shall submit there* 
with for sanction a draft of bye-laws for tbe purposes of 
cl. h) of S. 48. after observing the requirements of sub* 
S3. (2) and (3), of that section.” 

Clause (j) of s. 48 (1), of the Act, which occurs 
in chap 4, deals with "Rules and Bye-laws” in 
the matter of: 


We think when the Bombay District Municipal 
Act, 1901, came into force, the word 'octroi' 
meant octroi as defined or described in cl. (iv) 
of S. 50 (i), ^nd the same meaning must be 
given to the word “octroi” in S. 77 ( 2 ) of the Act 

[7] It is contended on behalf of the Kolii 
Municipality that as in its Rules and Byelaws, 
sanctioned under the Commissioner-in-Sind's 
NO. 507-G, dated 8-1-1924, terminal tax has been 
described as octroi levied on certain articles 
shown in sch. A imported within the terminal 
tax limits of the Kotri Municipality,such oetrw 
not being liable to be refunded on the export of 
such goods from such limits, the word ‘octroi 
referred to in tbe description of terminal tax in 
the Rules and Bye-laws must be interpreted in 
a wide sense and is not to be restricted to the 
"octroi” contemplated in cl. (W) of 8.59 (U 
Bombay District Municipal Act. We do not 
think it can be properly contended that 
"octroi" used in describing terminal tax leviw 
in purauance ol cl. (si) of s. 89, can ham “ 
same meaning as tbe word "octroi m cl. l 
of s. 59 . It is important to bear in mma 
the word "octroi” used in the descnption « 
terminal tax is an octroi which is not UabW 

be refunded. On the other hand, octroi reM- 

red to in cl. (iv) of S. 59. is clearly tefundaW • 
We think the connotation of the word oc 
in the description of terminal tax ^ . 

and Bye-laws of tbe Kotri Municipality j 
thing quite different from the connotationoi 

word octroi used in cl. (iv), of S. 69 (l). 
recognised canon of construction tba w 
an enactment a word is defined or 
must have the same meaning wherever t 
in the enactment. Manifestly the wor 
used in the Rules and Bye-laws of the no 

Municipality has notibe Ltnot 

has in cl. (iv) of S. 59 (l), Bombay Vm 

Municipal Act of 1901. 

[8] It is to be remarked that 
District Municipal Act of 1901, now 
terminal tax. The Bombay 

Act, 1925 , however, not only defines ^ 

"octroi," but also Boroagba 

tion 73. cl. (1) (iv). Bombay Municipal Boroog 
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Act, 1926, deals with "Municipal Taxation-Impo- 
sition of Taxes," and cl (v), mentions, amocg 
other taxes, “a terminal tax on goods 
or exported from the terminal tax limits, we 
think the word "octroi" used in the Rules and 
Bye laws framed by the Kotri Municipality in 
describing terminal tax, is nothing more than a 
itax as described in s. 73 (l) hv). Bombay 

'Municipal Boroughs Act. 1925. 

[9) It follows, then, that what 13 punishable un- 

cler S.7712), Bombay Distiict Municipal Act i3 the 
non-payment of octroi with the particular inten. 
tion described in sub-s (2) of S. 77, and not the 
non-payment of terminal tax. We wish to make 
it plain that we do not accept the view that the 
Kotri Municipality has no power to levy termi¬ 
nal tax on the goods in question. All we wish to 
«ay is that a terminal tax is not an octroi witbm 
the meaning of cl (iv) of S. 59 (i). or sub-s. (2) 
of S. 77, Bombay District Jlumcipal Act, 1901. 

In other words while the Kotri Municipality is 
competent to levy a terminal tax. its evasion is 
not punishable under tbs provisions of S. 77 (2). 
Bombay District Municipal Act, 1901, 

[lOl Mr. Kishiucbaud Bijlani foi the Kotri 
Municipality has relied upon a decision of the 
Bombay High Court in 22 Bom. 843.^ But the 
facts of that case are entirely different to the 
facts before us. The learned Judges of the Bom¬ 
bay High Court were dealing with S. 84, Bombay 
District Municipal Act (GlVll of 1873). It has not 
been shown to us that S. 84 corresponds to 
s. 59 (1) (iv) or S. 77 (2). Bombay District 
Municipal Act. 1901. In any case, the learned 
Judges of the Bombay High Court were dealing 
with the interpretation of the word imported 
and not the validity or otherwise of a conviction 
under S. 77 ( 2 ). Bombay District Municipal Act. 

[Ill In 60 Bom. 174,^ another case upon which 
Mr. Bijlani has relied, the Kalyan Municipality 
bad made bye-laws under the powers given to it 
by S, 48 (1) (j). Bombay District Municipal Act, 
1901 , providing that persons taking goods liable 
to' octroi through its limits should deposit the 
amount of the octroi at the in-going Naka, 
obtain tbo certificate of exit at the out going 
Kaka, and claim refund of tbo amount paid; the 
lorry-driver, in each case, instead of going 
through tbo above procedure, drove the lorry 
straight past both Nakas without stopping. We 
do not see bow this case is of any assistance to 

the Kotri Municipality. 

[12] InI.L. R. (1940) ALL. 4* the learned 

Judges of the Allahabad High Court were not 
dealing with the interpretation of any section 
corresponding to 8. 77 (2). Bombay District 
Municipal Act, I90l. 

fi 3 l There is yet another aspect of the case 


which is fatal to the success of tho revision 
application. Before a person can bo convicted of 
an offence under S. 77 ( 2 ). Bombay District 
Municipal Act, 1901, it must be proved that the 
person importing the goods has intennon to 
defraud the Municipality. In this case. mten. 
tion to defraud was not evon alleged. Indeed, H 
appears that Mr. Quresbi raised, what we consi¬ 
der to be, n bona fide contention in refusing to 
pay the terminal tax demandol. There was 
nothing in the conduct of Mr. (Jurosbi 
rant any inference of intention to defraud the 
Kotri Municipality. On any view of tho case, 
we think Mr. gureshi was properly acquitted, 
and we decline to interfere with the accimttal. 
The revision application is accordingly dismis- 

j). Revision dismissed. 


A. 1. R. (35) 194S Sind 59 [C. N. IG.] 
Tyabji C. J. and ConSTani’INE J. 

Emperor v. Bansraj Dindayal 
Criminal Ref No. :.4 of 1947, Decided on 3-7-19i7 
made by Addl. Diet. Magistrale. Karachi. 

(a) Criminal P. C. {1893), S. 264 - •‘Substance of 
the cvidence‘’-Meaning of-Substance how lo be 

recorded — Object of section. 

In oi ior to comply with tbo provisions of b 264, 
the judgincDt must contain a sufficient record of the 
substance of tbo evidence given m the 
Sion “substance of the evidence implies ft ^ 
selection or precis of lliat part of the 
was really material, The question whether the subs- 
tarice of tbc evi(ience had h€i-n sufficiently ret^orded i 
a particular case must depend upon ft consideration of 
tbc nature and relevance of tbe various pieces of evi- 
dence given in the case, regard being bad to the ^ue 
raiced or involved in the particular case, bectioa 264 does 
not require tbe Magistrate to embody in tue judgment a 
cist o( the evidence of each witness examined separately 
itre-pectivc of the character, quality and relevance of 
such evidence. A judgment could not bo regarciol as 
sufficiently embodying tbe substance of the evidence, 
unlc.'i tbe substance was so recorded that there was no 
likelihood of anv prejudice resulting to tbe accused, 
when exercising'bis right of appeal, An omission to 
refer in a reasonably suflicient manner to any piece ol 
evid-DCe which was of ft character likely to affect tho 
decision of any important point involved m tbe caso 
might easily be an omission likely to prejudice the 

accused : Case law referred. 

Per CoJisfan/inc J. - The object of S, 264 is that 
an appellate Court should be able to form its opinion on 
the merits of the case and for that purpo=c have before 
it the M.ij'i8trate’s statement of the substance of the 
evidence, To extract the subslance of a witness's evi¬ 
dence is a matter of discretion and judgmi-nt on the 
part of the Magistrate, having regard to the points at 
issue, and 4f tbe substance can be expressed brully and 
duriDj/ the course of a reasooed argumeut, so Q^uch the 
bcticr. But Magistrates should remember that to siato 
Ibe effect of the evidence is not the same thing as to 
stale the subslance, though tbe distinction may be fine. 
It is undesirable that an appellate Court should be 

reduced lo ascertaining the substance by inference. 

[Para 24] 

Annotation. — {■40-Com) Cr. P. C., S. ‘2C4 N. 1 
pte. 1 lo 8. 
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Cases referred 

1 (■20) 19 S. L. K. 136 : 12 A. I. R. 1925 Sind 28i : 
87 I, 0. 914 : 26 Cr. L. J. 1026. Babimutullah y. 


2. (’. 16 ) 26 A. I. R. 1936 Sind 40 ; 161 I. C. 267 : 37 

Cr L. J.4.j5, Empciot V. Ilemaiidas UevansinRh. 

3. (’27) 14 A. I. B. 1927 Mad 298 : 99 I. C. 346 : 2S 
Cr. L -I. 138, Kagoor Kanni Nudjra v. Sitbu Naick. 

4. (’28) 15 A I. R 192S Mad. 597 : 109 I. C. 897 : 29 

Cr. L. J.02.5. ChokaliDiia Pandaram y. Emperor. 

5. (’21) 11 A. I. R 1924 Oiidb 167 : 72 I. C. 943 : 24 
Cr. L. J. 484, Salim v. Emperor. 

6 (’23) 30 Bom. L. R. 954 : 15 A. I. R. 1928 Bom. 
433 : 112 I. C. 221 : 29 Cr. L. J. 1005. Nurudm 


Sbeikb Adam v. Emperor. 

7. (’29) 30 Cr. L. J. 557 :16 A, I. R. 1929 Oudb lol: 
116 I. C 57, .Tamna Prasad v. Emperor. 


pieces sold at Rs. 86 per yard wag Ba 1575 
and the price of the fourth piece sold at Ba. s& 
was Rs. 231. The pieces were handed oyer to 
Ghulamnabi who paid Rs. 1606 umng the mu. 
ked notes. At this stage, the Sohlnspector 
came up with the mashirs, secured the cloth and 
the money and the piece of paper on which the 
price was calculated, and prepared a moshir* 
nama. Both Hansraj and Madanlal were pre¬ 
sent at the shop at the time when this traneac* 
tion took place, as also Naraindas, who had 
come with Gbulamnahi. Immediately after pre¬ 
paring the maskirnama the Sub-lnspeotor seu. 
cbed the houses of the three accemedj made e 



Falechliand Assudonial, Advocate-General 

—for the Crown. 

BalUshoi H. Lulh — for the Accused. 

Tyabji C. J. — This is a reference made by 
the Additional District Magistrate of Karachi 
who has forwarded to this Court the record and 
proceedings of a case, Crown v. Hansraj and 
two others, in which the Second Additional City 
Magistrate of Karachi convicted the three accu¬ 
sed, Hansraj and Madanlal under S. 6 read with 
S. 13, Hoarding and Profiteering (Prevention) 
Ordinance (XXXV [35] of 1943), and Naraindas 
under the same sections read with 8.109, Penal 
Code, and sentenced Hansraj and Madanlal to 
pay a fine of Rs. 1000 each, and Naraindas 
to pay a fine of Rs. 250. The Additional Dis¬ 
trict Magistrate recommends that the sentences, 
which be described as ludicrously inadequate, 
be enhanced. 

[2] The facts which the Magistrate held to he 
proved were as follows: Hansraj and Madanlal 
are the proprietors of a shop run in the name 
of Ramesh & Co., in the Gordhandas Cloth 
Market in Karachi. Naraindas is a broker. One 
Ghulamnabi made a complaint to the Enforce¬ 
ment Officer that Ramesh & Co., were deman¬ 
ding a very unreasonable price for certain pieces 
of woolen goods. On this the Enforcement 
Officer proposed a trap and decided to utilize 
Ghulamnabi as a bogus purchaser. Ghulamnabi 
was to purchase 6 lengths of cloth, each measur- 
ing 14 yards, which were offered at Bs. 36 per 
yard. Rupees 3,030 in marked currency notes 
of RS. 100 and Rs. 10 were handed over to 
Ghulamnabi. After this, according to an appoint¬ 
ment, the broker Naraindas met Ghulamnabi, 
and accompanied him to the shop in question. 
The Sub-Inspector (Enforcement Branch) along 
with two mashirs followed Ghulamnabi and 
Naraindas to the shop in a gharry. There Ghu¬ 
lamnabi in the presence of the Sub-Inspector 
and the mashirs, who were also at the shop, 
picked out certain samples from a sample book 
and then a boy went and brought four pieces 
according to the samples. The price of three 


report and obtained sanction to prosecote tbe 
three men. 

[8] Daring the investigation, it became clur 
that three out of the four pieces sold to Ghalam- 
nabi corresponded with samples, Bis. 
and F/3, which were in the sample book, Bt 
P, kept at the shop, which had the nomber 
10,287 imprinted on it and showed the name of 
the importers, Messrs. Dhan Mohan of Amritsar. 
The invoice, Ex. N, was secured from Messrs 
Dadabhoy Hormusji & Sons, the clearing agente 
of the importers at Karachi. The invoice ebowea 
that 8 cases containing woolen textiles 
serial Nos. 10,282 to 10,289 had beenimporW, 
and that the sample book, Bx. -P,secured atme 

shop related to the contents of the case NO. 10,^* 
The eight cases imported were shown m me 
manifest, Ex. 5, bearing no. 674 / 2 , dated W-l^ 
and index No. 151 dated 29.12-1946. Tm 
ing Cost Certificate regarding the goods con 
ed in the eight cases, Ex. J, was issued, oy ^ 
Assistant Director of Civil Supplies on 31- • 
and fixed the importers’ price at BS. ^ 
yard, and the retail price at Bs. 

Rupees 36 per yard was, therefore, an m 
able consideration charged -for these good» 
much in excess of the 20 per cent, allow > 

[4) The main evidence in the 
behalf of the Crown was that of the 

Officer, Mr. Nagarwalla, the bogjm P ^ 
Ghulamnabi, the mashir fTbe 

investigating Sub-Inspector 
case was summarily tried by the Magi • 

[5] On behalf of the defence two 

tioDS were set up; (i) that in ^ cob- 

no sale to Ghulamnabi at all; the aco 
tended that some time before the date 01 
ged sale, Ghulamnabi had pledg^ ^ 
pieces in question with the accused 
Madanlal and obtained B9. 1800 from ^ 

on the pledge, alleged b*!®* 

broker, and that, at the time of the 

Ghulamnabi only paid the the 

on the pledge, and was alloww to ^ 

pieces which had been pledged, 
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Landing Cost Cei'ti6cate. Ex. J. did not relata 
to the goods which, it was aUeged. had been sold t: 

to Ghulamnabi. , ^ 

[6] Two defence witnesses were examined by at 

the accused in support of the pledge story. In 
addition one Sbanti Saroop the proprietor of g, 

Messrs Dhan Mohan of Amritsar, who bad im- k 

ported the goods, was also examined as a defen- ^ 

ce witness. . , a 

[ 7 ] The learned Magistrate found the pledge q 

story set up by the accused to be clearly false, 
and he held that the goods sold to Ghulamnabi 
had been clearly identified as goods covered by ^ 

the Certificate, Ex. J. c 

[8] As this is a matter in which an enhance- ( 

ment of the sentences has been proposed, it is ‘ 
open to Mr. Lulla, who appears on behalf of the ^ 
three opponents, to show that their convictions i 

were, not proper. n i ■ 

[ 9 ] Mr. Lulla made some sort of an attempc 

to argue that the evidence actually led before 
the learned Magistrate did not justify the con¬ 
victions, but he was unable to support his argu¬ 
ment by anything which could be regarded as a 
cood reason. His main contention before us, 
howevefj was that the judgment of the learned 
Magistrate was not a judgment which satisfied 
the provisions of S. 2G4, Criminal P. C. He con¬ 
tended that the learned Magistrate had failed in 
this case to embody the substance of the eviden¬ 
ce given, and that this failure had caused grave 
prejudice to the accused. He contended that the 
three opponents should therefore be acquitted, 
or in any case that a retrial should bo ordered. 

[lOl Section 2G4, Criminal P. C.. clearly re¬ 
quites a Magistrate trying summarily a case m 
which an appeal lies, such as the present, before 
passing sentence, to record a judgment embody¬ 
ing the substance of the evidence, and it also 
lays down that such judgment shall be the only 
record in such a case. 

[ 11 ] Mr. Lulla referred us to a number of 
cases in which it was emphasised that unless 
the substance of the evidence was sufficiently 
embodied in the judgment, grave prejudice was 
likely to be caused to the person convicted when 
exorcising his right of appeal, including 19 S.L.R. 
136;^ A. I. R. 1936 Sind 40;* A. I. R. 1927 Mad. 
298 * and A. I. R. 1928 Mad. 697;* and be parti- 
cularly relied on A. I. R. 1924 oudh. 167; * and 
30 Bom. li. R. 95l“, contending that unless the 
substance of the evidence of every witness ex¬ 
amined was stated in the judgment, there would 
be failure to comply with s. 264, Crimioal P. C. 
[12] In A. I. R. 1924 oudh 1G7,® it was stated: 
‘ "Section 2G4, Criminal P. C., requires that in such 

' a case the Magistrate sball write a judgment embody- 

i ing tlie substance of the evidence on both sides. It 

is cleat from a perusal of tbe judgment that the 
f Magistrate has not complied with this requiremcDt, As 


regards the prosecution witnoFses, all he says is that 

the witnesses support the staremont o the complamant. 
This is hardly sufficient. The record should at leas 
have shown how tbe witnesses came to bo on the spot 

and how much of the affair they \ 

to the defence evidence, tho record is still more insuffi 
cient. It appears that thirteen witnesses were examin¬ 
ed! sup^S of the cases set up by the defence. The 
learned ^Magistrate gives no indication of what 
these witnesses said and the only remark bo makes 
about them is that tbe statement or the witnesses ex¬ 
amined by Muhammad is very conflicting and ho docs 

not believe them.” 


[ 13 ] In 30 Bom, L. R. 954'^ it was stated : 

"This section (S. 264, Criminal P. C.) says that the 
Bench shall record ajudgmeut embodying the substance 
of the evidence, whereas the judgment contams no refer¬ 
ence to any evidence that may have been given on behalf 
of the Municipality, such as that of the complainant, D. 

M. Daru; and although there is a to cer am 

defence evidence the substance of it is not stated, 
but merely the fact that the Bench consider it 

unreliable. Ko doubt, it can be inferred that evidence 
was given in support of the accused’s statement that the 
connection bad been made some twe ve years ago. But 
the provisions of S. 2G4 required that the substance 
should bo plainly stated and tot that the Cour should 
be driven to inferences in order to find out the sub¬ 
stance of the evidence," 

Od the facts of tbo case tho learned Judges 
found that the failure of tbe Magistrate to state 
the substance of the evidence sufficiently bad, 
in fact, caused prejudice to the accused, because 
it prevented a proper disposal of the appeal 
which the accused was entitled to make. They 

said : 

“The appellate Court should know tbe substance of 
the evidence that bad been given, so as to be in a posi¬ 
tion to decide the appeal on tbe merits, and it is notpro- 
per to decide tbe appeal in tbe way the District Ma¬ 
gistrate has done, viz., be merely finds that the Bench 
did address themselves with due diligence to the ques¬ 
tion of fact that arose, and says he was not, at that 
stage, prepared to question the discretion which they 
exercised in determining it. To decide iho appeal re¬ 
quired more than a refusal to interfere with a discre¬ 
tion; it required a decision on the evidence as to the 
facts proved. In our opinion this is a case where 
there is an omission to comply with the provisions of 
8. 264, which cannot be deemed immaterml under 
8. 537 of tbe Criminal P. C.” 

[ 14 ] The learned Judges then expressed their 
opinion that if the accused had not died, they 
would have ordered a retrial. 

[ 15 ] Tbe learned Advocate-General referred 
us to a case, later than the one cited by Mr. 
Lulla, of the Oudh Chief Court, 30 Ct. L. J. 
557 ,’ in which Raza, J. dealing with a conten- 

' tioD similar to that of Mr. Lulla before us 

' stated ; 

"I think there is no force in the first ground. I have 
• read the judgment of the learned City Magistrate care- 
: fully. It contains tbe substance of tho evidence which 

J is quite sufficient for convicting the accused persons un- 
- dorS.4.Gambling Act. It is true that the judgmentdoes 
t not contain the substance of every separate deposition : 
e but tbe Magistrate was not bound to record the sub- 
s stance of every deposilioo under S. 264, Criminal P. C, 
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He bad to state cienerallv wbat was the substance of 
tbc v,'i!ne^?e5'evidence and this be bad done. I agree 
that llie siib.-tanco of the evidence is a matter distinct 
from the fact? which ma^- be considered as proved by 
the evidence I agree also that the substance of the 
evidence .'hou d he recorded in such a manner that a 
superioi' Court acting in appeal or revision may be in a 
poHfinn to judeo tlip/ there were sulbcient materials 
before the Mai^istrato to support the conviction. The 
evidence nii.-ljt profitably have been soniDianzed more 
fully in this e ise, hut it cannot be said that tbe judg- 
jnent is not a kgai judgment when it contains the sub- 
stincc of tbc evidence which I think is sufliciei't for 
convictin'-’ tbe accused persons under S. 4, Gambling 
Act." 

[16] It is clear that the judgment mustcontain 
a sufficient rtcord of the substance of the evi. 
dence given in the case. Tbe meaning of the expres¬ 
sion “substance of the evidence” is, we think rea- 
sonably clear and implies a judicious selection 
or precis of that part of tbe evidence which was 
really matsrial. The question whether the sub- 
stance of tbe evidence bad been sufficiently re- 
corded in a particular case must, we think, 
depend upon a consideration of the nature and 
relevance of the various pieces of evidence 
given iu the caso, regard being had to the 
issues raised or involved in tbe particular case. 
Section 264 does not require tbe Magistrate to 
embody in the judgment a gist of tbe evidence 
of each witness examined separately irrespective 
of the character, quality and relevance of such 
evidence. A judgment could not be regarded as 
sufficiently embodying the substance of tbe evi- 
dence, unless the substance was so recorded that 
there was no likelihood of any prejudice result- 
ing to the accused, when exercising his right of 
appeal. An omission to refer in a reasonably 
sufficient manner to any piece of evidence which 
was of a character likely to affect the decision 
of any important point involved in the case 
might easily be an omission likely to prejudice 
the accused. 

[ 17 ] Mr. Lulla referred us to the following 
passage in the judgment of tbe learned Magis- 
trate: “The tw'o defence witnesses are obviously 
lying and it was easy to see that they w’ere 
friends of tbe accused who bad come to oblige 
him” and he argued that this was all that was 
stated with regard to the substance of the 
evidence of the two defence witnesses referred 
to, and he contended that these defence 
witnesses bad given important evidence, and 
that the failure of the learned Magistrate to 
state what these witnesses had stated, bad 
made it impossible for him to show us that they 
had been wTongly disbelieved. This passage, 
however, occurs at the very end of a long 
paragraph in which the- learned Magistrate dis- 
cussed the evidence with regard to the contention 
of the accused that, as a matter of fact, the ac- 
cused bad not sold the goods to Ghulamnabi, 


A.Llt. 

but had only returned goods which had been 
pledged with them on payment of the arnoont 
advanced. This paragraph is as follows: 

"Oa the evideDce before me I have no bedtatios is 
holding tbe sale proved and in holding the pledge etoiy 
to be absolutely fake. In tbe first instance there is no 
reason why Ghulam Nabi should lie and false]; 
implicate accused 3. He bad no motive against the 
accused. Accused Naraindas has not alleged any lessoD. 
On the contrary according to him (Naraindas) Gbolan 
Nabi tvas bis (Naraindas's) permanent customer. Accused 
Madanl il states that Gbulam Nabi was set up b; some 
rival businessmen. Who these busin^men were ud 
why they wanted to implicate tbe accused and wb; bad 
Gbulam Nabi consented to do a dirty turn to tba 
accused is not vouchsafed by Madanlal. According to 
accused Hansraj the reason was quite difierent. Tbe; 
(tlie accused) were importers of liningclotb andChulso 
Nabi being a tailor wanted them to increase bis lining 
quota and as they bad refused to do so, Gbulam Ntbi 
had framed them. This allegation of Hansraj remiioi 
an allegatioD. In fact beyond the bare word of each of 
tbe accused— each giving a difierent reason — then is 
nothiug to show that Gbuaim Nabi wanted to fiame tbs 
accused. The story of the pledge is inherently improb* 
able and false. That the accused Madanlal on his on 
would part with a sum of Rs. 1800 for cloth Worth 
about less than Rs. 800 (for the accused being de^ 
could gauge the approximate price) and without taking 
any writing from Ghulam Nabi is against the nonnil 
routine of a businessman and cannot possibly be tree 
specially when Gbulam Nabi was dissatisfied with them 
on the issue of the lining cloth quota It is false to say 
that while, as stated by Hansraj, Hansraj reported to 
Mr. Pearce about the conductof Ghulam Nabi, 
brother and partner would fork out Be. 1800 to the 
same Ghulam Nabi and that without a writing, dma 
again if it was a pledge then there was no 
Naraindas to go after Ghulam Nabi ®.,v, 
to Eamesh & Co., and be present »w. 

redemption when he was not to 
transaction. For does he not state that he was not ^ 
any commission on the alleged pledge transMU i 
did he get any? The conduct of Naraindas in 
out Gbulam Nabi in Camp and taking him , , 

& Co., is absolutely incompatible with toe 

Tbe two defence witnesses are 

was easy to see that they were friends of tne 

who had come to oblige him.” . v 

[18] It appears to us to be very clearly 
cated that the two defence witnesses V 
dence to show that the goods were pledged 
the accused by Ghulam Nabi in _th®ic l 
T aking the entire paragrah as it is, 
it cannot be reasonably urged that 
clear indication of what these defence wi 
had stated. Tbe reasons given 
Magistrate for disbelieving this P 
the evidence of the two defence 
deposed to it, have been very fully 
Under the circumstances, we do not t ^ 
there is any justification for holding toft 
stance of the evidence of tbe two de ^ 
nesses was so insufficiently stated as to p J 
tbe accused, although, it would have 
satisfactory and more in accordanoe vn • 
if the substance of their substance 
summarised. 
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[ 19 ] Shanti Saroop, tbe propvietoi- o£ the firm 
o! Dhan Mohan of Amvitsar, was also exammed L 

as a witness fov the defence. It is clear that he s 

^•as examined in connection with the defence t 
contention that the goods sold to Gulam Nabi t 
bad not been sufficiently identified as goods cove- o 
red by ex. J. the certificate of landed cost. 

Tho learned Magistrate referred to the evidence ( 
of Shanti Saroop in his jadgmeut m this j 

bGre reter to the evidence o( D. W. Shanti 1 
Saroop of Messrs. Dhan Mohan of Anmt-ar (the , 
imnorters] His evidence is of a ,genorai character and ^ 
cannot detract from the dociimentary evidence placing 

the 3 pieces sold in the said manifest and therefore 
covered by the landed cost certiticato. 

It is true that what Shanti Saroop actnally 
stated was not set out in tbe judgment. It is, 
however, clear that he gave evidence, which the 
Magistrate described as ‘evidence of a genera 
character.’ which did not in any manner aftect 
the documentary evidence given particularly 
with regard to tbe actual goods in question, as 
goods covered by Ex. J. Here again, we think 
that although it may, in one sense, be true to 
say that tbe learned Magistrate did not state 
what Shanti Saroop bad actually said, tbe nature 
and character of that evidence which was the 
real thing which mattered, was sufficiently indi- 
cated, and tbe reasons of tbe Magistrate for not 
regarding that evidence as in any way affecting 
the strength of the Crown evidence regarding 
tbe identity of the goods, have been so stated 
that there is no justification whatever for saying 
that the accused have in any manner been pre¬ 
judiced. It is not necessary to know anything 
more about Shanti Saroop's evidence to decide 
whether the learned Magistrate's conclusion was 
or was not correct on the point under considera- 
tion. We do not think that the Magistrate was 
bound to give any further details of the evidence 
which, on tbe very face of it, was of a character 
which made it worthless and even irrelevant, 
althoush it would have been better if he had 

done BO. . . . . n i lu- 

[ 20 ] We are therefore of tbe opinion that this 

i 0 not one of those cases where prejudice bad or 

was likely to have been caused. Wo are satisfied 

that on all the points which actually arose for 

consideration tbe Magistrate had very fully 

stated tbe substance of the relevant evidence in 

the case, and we find no difficulty here in dis- 

posing of this matter on merits, in arriving at 

our conclusions on all tbe points which matter 

after bearing this matter in the manner in which 

an appeal ought to be beard and disposed of. 

[ 21 ] We are satisfied that the three opponents 
were properly convicted. It is clear that the 
I three opponents were concerned in carrying out 
a transaction, which was clearly an offence under 


tho Hoarding and Profiteering (Prevention) 
Ordinance. This Court has nlwaya takon a 
serious view of such *> 11000 . s We therc-foro agree 
with the learned Additional District Magistrate 
that the sentences passed in this case were in¬ 
adequate. , • 1 

[2J] We therefore maintain the fines impose.l 

on tho three opiionents, and tho sentences im¬ 
posed in default of payment of ilio fines; and in 
addition we sentence each of tbe three opponents 
to suffer rigorous imprisonment for three 
months. The opponents may be placed in r. 

Glass , ,j 

[23] Constantine J. — I agree, and would 

add tbe following remarks. n n ■ 

( 24 ] The object of s. 264, Criminal P. C. is 
that an appellate Court should be able to form 
its own opinion on tbe merits of tbe case and for 
that purpose have before it tbe Magistrates 
statement of the substance of the evidence, fo 
extract tbe substance of a witness’s evidence is a 
matter of dlscmtion and judgment on tbe part 
of tbe Magistrate, having reg>ird to tbe points at 
issue, and if the substance can be expressed 
briefly end during tbe course of a reasoned argu¬ 
ment, so much tho bettor. But Magistrates 
should remember that to state tbe eQect of the 
evidence is not tbe same thing as to state the 
substance, though tbe distinction may be fine; it 
is undesirable that an appellate Court should be 
reduced to ascertaining the substance by in¬ 
ference. In this case tho learned Magistrate 
might well have indicated the substance of tbe 
evidence of the three witnesses in question more 
directly and less allusively. But the context 
shews that the first two supported a story of 
pledge which on the face of it was untenable and 
it is clear from the Magistrate’s statement that 

I the evidence of the third witness bad no bearing 
I on the actual documents which provided cogent 
• proof of the cost of the goods in question. No 
, prejudice has been caused to toe appellants. 

I V.R. Accused sentenced, 


A.I.R. (35) 1948 Sind 63 [G. N.17J 
O’Sullivan and Tuadani JJ. 
Eiromal s/o Chnhamal — Appellant y. 
Emperor'. 

Criminal Appeal No. 58 of 1947, Decided on 15-5-19-17, 
from order of Addl. Sessions Judge, Nawabsbah. 

(a) Penal Code (1860), S. 302—Grave provocation 
—Accused's father while under inlluence of drink 
abusing accused and his sisters — Accused on 
several occasions remonstrated with liquor shop¬ 
keeper and asked him not to supply liquor to his 
father— Shopkeeperpaying noattention to accused’s 
request—On accused's father coming home drunk, 
accused rushing to tbe shopkeeper with knile and 
causing injuries which resulted in death of shop¬ 
keeper Accused held acicd under grave provoca- 
tion when he struck tbe shopkeeper. [Para 4] 
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(b) Bombay Children Act (13 [XIII] of 1924), 
S. 22 — Murder case — Age of accused _ hardly 15 
years—Sentence of transportation held illegal. 

In a murder case, where the age of the accused when 
he committed the oSence was hardly fifteen years, it 
was held that (he sentence of transportation for_ life 
passed upon him was illegal as he clearly came within 
the definition of “child” as given in the Act. 

[Paras 8, 9] 

Khcmchand R. F. Khilnani — for Appellant. 

Parmanand Kundanmal, Puhlic Prosecutor of Sind 
— for the Crown. 

O'Sullivan J. — This is a very unusual 
case. A boy called Hiromal, a resident of Sin. 
jhoro in the Nawabshah District, has been con- 
victed of an offence under S. 302, Penal Code, by 
the Additional Sessions Judge of Nawabshah and 
sentenced to transportation for life. He has 
appealed and the appeal, which was admitted to 
regular hearing, has come before us today. 

[2] The prosecution case was that the father 
of the appellant was addicted to drink which he 
obtained at the shop of a liquor licensee called 
Sirumal who sold country liquor and intoxi- 
eating drugs in Sinjhoro town. It is the prosecu¬ 
tion case that Hiromal was upset at the manner 
in which his father used to drink liquor at 
Sirumal’s shop and come home drunk and that he 
remonstrated with Sirumal for selling his father 
drink. On the evening of 31-8-1946, the appellant’s 
father came home the worse for liquor which had 
been supplied at Sirumal’s shop. This exasperated 
the boy who seized a knife and went to Sirumal’s 
shop and remonstrated with him, and when Siru¬ 
mal expressed an intention to continue to supply 
liquor to appellant’s father, the appellant struck 
him with the knife inflicting four injuries incon¬ 
sequence of which Sirumal died. 

[3] The facts of the case are not in dispute 
because the prosecution bas relied upon a con¬ 
fession made by the appellant as being both true 
and voluntary. This confession reads as follows: 

‘‘My father started drinking liquor before my birth. 
My mother used to prevent him from doing eo. My 
father was partner of Seth Ferumal. He left that place. 
Thereafter when we opened our own shop in Deh 39 
my father again began to drink liquor. For the last 
about two years I had been telling Seth Sirumal Guta* 
walla cot to sell liquor to my father because my father 
used to abuse me and my sisters after getting drunk. 
With all that Sirumal used to give him liqjior. Yester¬ 
day at about 5*0 p. m. 1 told Sirumal that he was still 
not keeping back from giving liquor to my father and 
he replied that he would not keep back from doing so 
and would give liquo^to him. Again at 7 p. m., my 
father came home drunk and be abused my sisters. 1 
could not bear that. 1 picked up the knife in my bouse 
and 1 went to Sirumal’s shop and asked him “you have 
again given liquor to my father”. He replied that be 
would give him liquor. 1 got annoyed at it and attacked 
him with knife and caused him four injuries. I then 
ran away. Thereafter the Police came at night and 
searched for me. I went running to the pond of water 
and put off my clothes and threw the same in it. 1 
passed the night at the pond and came home in the 




morning. I put on other clothes in the house. Then the 
police came and took me away. Every ooeisBell-mptct* 
ing.” 

[4] This confession is supported by the first 
information report in the case and we have no 
doubt that the facts are true. The oircutnstaacee 
reveal a good deal of the family life of this on. 
fortunate boy who in a graphic language fie- 
scribed the state of affairs caused in the family 
by the unfortunate habits of bis father. He hu 
said that his father started drinking before he 
was born and continued to do so and apparently 
ruined his business.. 'When he used to come in 
drunk he was very unpleasant to the appellent’i 
sisters. It is manifest that this state of affairs mmt 
have continued for a good many years and the 
effect on the mind of the growing youth develop, 
ing a sense of responsibility who was no doubt 
endeavouring to keep the family together can be 
well imagined. Finally the climax came on t 
night in question when the father came bo: 
drunk and abused, as the confession stated, 
appellant's sisters. The appellant had alreafi; 
asked Sirumal not to supply liquor to his father. 
There is no reason to disbelieve that when the 
appellant remonstrated with Sirumal on the 
night in question, Sirumal replied thathewonlfi 
continue to supply liquor to the appellant8| 
father. Sirumal was of course entitled to supply 
liquor to whomsoever he liked, but a wise li^or 
licensee has undoubtedly a wide scope to reftise| 
more liquor to a customer than tiiat customer 
can stand, and there is no doubt that the ap^ 
lant, as the learned Judge has found, 
under grave provocation when he struck biru-l 

mal. 

[ 5 ] The facts, as has been stated, aw 

unusual. Sirumal himself in a dying . 

has admitted that the appellant ask^wm 
to supply liquor to bis father, but said tto 
said to the appellant that he was ^ 
supply liquor to everybody according to la^ 

added however that if the he 

would give instructions that liquor 
supplied to the appellant’s father. It >8 , 

to believe that Sirumal did take up tto * , 

Had he done so, it is probable that the tragwy 

would never have occurred. 

[6] The learned Sessions Judge has taken 

pains whatever to ascertain the J®® « 

appellant. There was upon the rtcom 
ficate from a medical officer stating tha 
about 16 years of age. But the jhat 

Judge dealt with him on the 

he was about 17 to 19 years of age 

him to transportation for 

the sentence in an ordinary jail for w 

[7] The Sessions Judge, we conaidK, ^ 
have exercised considerably more 
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matter The appellant was before him and it 
eboulii have he* n ohvioud to Imii as imleeil >t is 
obvi'His to us N^lien «o u"W have ibe aii{)ellaiit 
beiore us, that lie is a yoiiib of 15 or 16 years of 
ape. Hh 'vas probahl) 15 or liule over at the 
time of iho otfeuce. 

(83 Wbeu this appeal was admitted, we direct¬ 
ed that the medic-il ottiver of tliu jail in which 
be was ilivD UDderg'iinj^ seutonce should report 
as to bis age, and ne have bis report 
before us to ihe effvct that he is now about 15 
Or 16 years of ago. The otTeiice took place nearly 
a year ago in la-t August auil it is safe to assunto 
that he Was then haiilly i5 y'-ais of age. Ho 
looks to us novv liiiiely 16 In the cucuuisfances, 
the sentence illegal, The learned .ludf^e made 
no reieivnce to the lloiubay Children Act, 13 
[XlllJ of 1^24 wliich clearly applied to the case, 
as the appelUut lOtiies within the defimt’On 6( 
“jouog person'’ in that Act, bumg a person who 
is 14 years of age and upwacus but under the ago 
of 16 

(93 This being so, iha sentence of transporta¬ 
tion for life IS illegal, and it was a most utifor- 
itunate ciglit to see this' young porsoo" led into 
this Court m heavy shackles on his legs and hand- 
cuffs, a most iuappiopnule treatuient for a boy 
of this age. 

[lOj Section 26, Bombay Children Act, refers 

fcodvteijtiunia the ca^eof serious crime comraitied 

by cbilitren and yo«iDg person-* aQ<l a^ t > the action 
to be taken wlien in the opinion of the Court the 
nature of the utlence is so s-nousthitno punish- 


Court the ultcn lanco of two respectalilo and res- 
punsihlu residents of Siuilioro to sUml surety in 
this lielmif. Ho unlfitaki-^ that thny should at¬ 
tend br-ioro this Couil Ou 2l-5-r*47. 

(14) III the ineaiitiiiu- wo ti(rn 't that tbo ap- 
pell-iiit l>e letunioi to iho cu-tody of tlu-jail with 
direcfi'-ns to ili^ 8ii|.eiint.'n<leiitiliat the shackles 
should be renioveil Ironi Ins peisoii and intima¬ 
tion also to Hie etf'Ct that iuiniediately the 
sureties are aoccpb'd ha should bo reh ast-d. He 
m ly in the meant luio he treated in an aiiproprlate 
mauner, AS one who IS about to be released on 
the execution ot t'lo tirCCH-=arv lioiids. The 
Supermh'ndeDt of the jad is directed to produce 
the a|ipellAnt lu this Court on 21-5-1047. 

Ci5] 21 5.Vf47. — lo accordance with our 
judgiu-ni Ol 15 51947 two sureties, Tiralhamal 
SOD ol Lilaratii and fiiuldas p/o Mnichand have 
h.-en proiluced. They have tiUl aflilavits as to 
tlioir status and both are willing ti execute the 
necessary bonds under S 27 (bl.Boinoay Child¬ 
ren Act. to be rerixmsihle tor the good behaviour 
of the appellant. The learned Advocate General 
submits they are lit; persons to be accepted as 
sureties and we agree. 

(i6 We lb’ reloie direct these two {lersnns to 
execute bonds under s. 27 (b) in the sum of 
Hs 5()00 each 10 be re-iponHiblo for the g»od be¬ 
haviour of the appellant Hnomal s/o Ciiuharmal 
for a period of three years. The appellant la to 
be relea-»ed an 1 banded over to tho sureties on 
execution of tho bonds. 

N.s.D. Order accordingly. 


ment which thn A t provides, is eufficient 
[111 The Crime with which the appellant has 
be-D properly convicted is murder which is a 
▼ery eerious offence, but in the very unusualand 
extrwrrlinary circumstances of the case, we 
consider that the apiielliint may appropriately 
be dealt witli ui)d«-r S. 27. and that it is unneces- 
ssry to take action under S. 26. 

[12) We coiirider that the interests of justice 
would be entirely met hy making anorder under 
8 . 27 (b) of t'lC Act, remitting the appellant to 
the care of two fit adult fjersons from tlie town 
where be resides wfio will execute a bond to be 
respoDBiblu for his goo*i betiaviour and conduct 
We think such a course would comjletely meet 
this case. On all tlie (acta before us, we have 
good reason to believe that this l)Oy is responsi¬ 
ble for the welfare of hiB family, his sense of 
teeponsibility having been developed by the un- 
fortunaie habits of bis father. There is noibing 
whatever to suggest that he had been of the 
least trouble biiberto and on our obeervation of 
him be appears to bea noimal, pltssant looking 
youth. 

[is] Mr, Kbemchand Kbilneni who appears 
-lot him states that he would procure in this 


A. I. R. (33)19i8 Sind 63 [C. N. 18.] 
O’sullivan A'D Thauani JJ. 
Kmdan 5/0 Tillumal — ApiAicant v. 
Emperor. 

Cruiiinul Rovn. Appln. Ni. 63 of 1947, Deoidnii on 
2A.V19I7, Iroin jaJguieulof Constan.iiieJ., D/-281- 
1947 

(a) Evidence Act (1872) S 30 —'Same offence', 
m aning ol—0 fences under S. 457/330 and S. 411, 
Penal Code are not sime. 

The *ord 4 'sam- ofleiiee' in 8. 30 have not Iho same 
mea-'inu as the words •oftenc.-s of the suriiH kmd’ in 
6. 231 .C iminil I’. C They mean identical offence. 

H’ nee wn« r.‘ two p.-r:-iDs art- jointly tried, one for an 
ofl.iice under S. 4 >7/ s80, F-nul Code and the other 
for un offr-nc-under S. 411. Penal Code a confewioo 
made hy Ooe eceused p-rson ovnnoi be lakcn in'O con- 
Hderalion a;iain-l the Other who has been iiiipli. ated in 
the conles-‘ion. The (act thut b»t(i wero oLallaned 
uudet S. 457/480, Ptnal C^de is iiiitaaleriHl. 

[Para® 8 & 9] 

Annotation.-(’46 Man.). Evidence Act, s, 30. N. 2, 

(b) Evidence Act (1872), S. 133 — Ktr'on know¬ 
ingly r cciving htoleo property but subsequently 
dibciosing lact to police if accomplice. 

A rrteivit of B'olen property ie not neceesarily an 
accntnp'ice <J a thief. [Para 12] 

Wb- re a peison received elolen property lor eafe 
custody from the aocueed vitb knowledge that it was 
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Itolen property but subsequently realising the danger 
o! witbljoldiog the information disclosed it to the police: 

Stld r hat the evidence of such a person could not 
be ^gftrdcd as that of an accomplice, [Paras U (t 1,.] 
Annotaiion.—('46-Coni.) Cr. P. C. S. 44 N. 5. 

Kimatrai Bhojraj—ior Applicant. 

Parmanand Kundanmal, Public Prosecutor jor 

Sind—iot the Crown. 

Thadani J. — This is a revision application 
agan.bt iiie decision of Constantine J., in which 
he upheld the conviction and sentence passed 
on tbt applicant under S. 411, Penal Code by 
the Fiibt Additional City Magistrate, Karachi. 

[2] On the night of 2-10.1946. a theft occurred 
on the ground floor of a building occupied by 
the firm of Kuwalram Topandas, carrying on 
business near Boulton Market. The firm employ¬ 
ed a chowkidar called Ramsingh who used to 
live ou one ot tbe upper floors of the building. 
On tbe night in question, after closing tbe oflice 
for the day, Rumaingh retired upstairs to sleep 
and kept tbe bey of the office under his pillow. 
When he woke up at 5-30 a. M., he found the 
key missing- Ue went downstairs and found tbe 
office door and safe open. Immediately he in- 
foimed bis masters and one of tbe partners 
called Kiebinchand lodged a report at the 
Karachi City Police Station at 8 in the morning. 

[3] In tbe evening one Lilo went to Chan- 
diram, a partner in tbe firm of Kewalram 
Topandas and told him that some property had 
been kept with him by the applicant. Cbandi- 
ram sent for bis paitner Kiebinchand, and 
the two partners accompanied by the police 
went to Lilo’s room where they found a bedding 
and a bag In tbe bag wore found some gold, 
cash and oi Daments, the property of the firm of 
Kewalram Topandas. Lilo also handed to tbe 
police a sum of Rs. K15 which he said bad been 
given to him by tbe applicant. 

U] In the course of the investigation the 
police searched the room of one Chanderbhan 
who handed over to tbe police a large sum of 
money belonging to the firm of Kewalram 
Topandas and made a confession to the City 
Magistrate, Karachi. On the completion of the 
investigation, tbe applicant and Chanderbhan 
were sent up for trial. Chanderbhan was charged 
and convicted under 8. 457/380, Penal Code and 
tbe applicant under 6.411, Penal Code. Cbander- 
bhan did not appeal. 

[5] At tbe bearing of tbe appeal, it was 
brought to tbe notice of Constantine J. that 
Cbanderbbau’s confession bad not been exbi- 
bittd. The Public Prosecutor requested tbe 
Judge to call for tbe confession and admit it 
under tbe provisions of 8. 428, Criminal P. 0., 
as Chanderbhan in his confession had'implicated 
tbe appellant. The Learned Judge acceded to 
tbe request ol the Pnbbo Prosecutor. 


[6] It is contended on behalf of the appliciot 
that Cbanderbban’s conf^ssioa should not have 
been brought on the record under tbe proTiaoa 
of S 428, Criminal P. C., firstly, berause tba 
applicant and Chanderbhan were not tried for 
the same offence as required by 8. 30, Evidence 
Act, and secondly, because the applicant via 
never questioned about it, when he was eiamin. 
ed under the provisions of 8. 342, Criminal P.G. 
and that if the confession of Cbanderbban can¬ 
not be taken into consideration against 
applicant, the only evidence in the case is the 
uncorroborated evidence of Lilo, an accomplioa 

[ 7 ] We think the learned Judge was in error 
in admitting the confession on the facts of this 
case. 

[el There appears to be consensus of jadicial 
opinion that where two persons are jointly tried, 
one for an offence under s. 467, Penal Code and 
the other for an offence under 8. 411, Penil 
Code, a confession made by one accused persow 
cannot be taken into consideration against tba 



other who has been implicated in the confession. 
The words “same offence,” we think, must mi 
identical offence, and not offence of the sa 
kind. For instance, 8. 234, Criminal P. 0. ififei 
to offences of the same kind, and offences of Hia 
same kind are defined in sub-s. (9) of 8- 9^ 
Criminal P. C. as offences punishable with t» 
same amount of punishment under tbe same 
section of the Indian Penal Code w a^ 

special or local law. We 
words “same offence” in S. SO, E^idenw ActMva 
not tbe same meaning as the words offences 
the same kind” in 8.234, Criminal P.O. 

[ 9 ] It was pointed out to us by the Ui 
Advocate-General that the challan *6®^ 
applicant and Chanderbhan was JJJ 

Magistrate under 8. 457/380, Penel Cm • 
do not think that makes any differenoe m 
of the fact that the charge against the sp^ ^ 
was framed under 8. 411, Penal 

fvinvicted of receiving stolen property 




e requisite knowledge. , 

[10] The second objection raised on ^ 
e applicant, to the effect that before 

Bsion of Chanderbhan could be 
deration against the applicant, tn v ^ 
lould have been questioned about it ^ 
Mvail. We would accordingly 
ssion of Chanderbhan from 

[ 11 ] The only other i! 

msideration is whether the 
le evidence of an accomplice. W J 

ized the evidence of Inlo. .l ^ 

te conclusion that his 1 

igarded as the evidence of “ b» 

arned City Magistrate who tri^ nf Lilo 
i^efully considered tiie evidence 
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come to the conclusion that Lib's evidence is 
not to be regarded as the evidence of an 
ftcooraplice. Lib’s evidence is that Ihe applicant 
came to him at 7 A. M. on the morning of 3-10. 
1946 with a bedding and asked him to keep it, 
and that he would call for it later; the applicant 
came at 2 P. M. and asked for the key of bis 
room; he gave it to him; the applicant then re- 
turned to him Bs, 15 which be bad borrowed 
from him and gave him a sura of B9. 500 for 
safe custody: in the evening be read in the 
“Hindu Sansar” about Ibis theft; he went to 

Kiahinchand, and Kishineband and Chandiram 

made a report to the police. 

[ 13 ] It is true Lib says that when bo kept 

the property given to him by the applicant, ho 

knew from the applicant himself that the pro¬ 
perty was stolen. But a receiver of stolen pro¬ 
perty is nob necessarily an accomplice of a thief. 
Lib apparently was a friend of the applicant, 
but when he read about the theft in Hindu 
Sansar,” he appears to have realised the danger 
of withholding information, and so he decided 
to disclose the information to Chandiram, one 
of the partners in the firm. We think the subse- 
quent conduct of Lib was the conduct of an 
honest man. It was he who informed the police 

that the applicant had given him Rs. 515. We 

agree with the view of the Courts below that 
Lib’s evidence is not to be regarded as the evi¬ 
dence of an accomplice. Lib’s evidence having 
been believed by both the Courts, it is not for 
us to reject his evidence in revision. We accord- 
ingly decline to interfere in revision and dismiss 
the application, 

Revision dismissea. 
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A. I. R. (33) 1948 Sind 67 [C. N. 19.] 
Tyabji C. J. AND Mehar J. 

Pandhilchan Nandokhan and another — 

Appellants v. Emperor. 

Criminal Appeal No. 57 ot 1947. Decided od 22-7- 
1947, aRalnfct judgment of 2ud Addl. Se.s.sions Jodgo, 

HTdorabad. D/- 15-2-1947. j u 

(a) Penal Code (I860), S. 220-Oifence under, by 
head-constables held proved - Fact that accused 
were acting under instructions of superior officers 
should be considered on question of Sentence- 

Sentence reduced. , 

Tho accused who were police head-conetaules were 
charged under 8. 220, Pemil Code. The charge against 
them was that they went to the house of the complaiDaut 
with about 10 policemen and haudeuned him and also 
handoufled his servant with the same pair of handenua 
aud tied a ropo round tbeir wrist, malicious!j and 
Jenowing that ihtj were acting ^ntrary to law. Tbo 
jEotiTO for the ofienco suggested in the complaint was 
that the complainant who was the manager of acincma 
had refused free passes to police officers and the bc- 
cused had acted under the instigation of those officers. 
The defence case was that a certain boy had made a 
complaioi against the cinema manager under ^ 147, 
328, Penal Code, and the accused had gone to inveetl- 


gato tbo matter and having boon obsliueted and driven 
Sut by the manager and hie stafT they hiul to arreet 
tbo complainant. Tho evidence showed that no inveati- 
sation was made and when tho comp umant usked aa 
to why be was bo’Dg arrested ho was asked to eluit up. 
Tbe report mado by the boy was found to ^ «ubsUu- 
tiiilly false and insp red by wuiio police ofticcra, iho 
accused were conv-cled and ^cntcnecd to two years 

Eeltl that tho accused had no right to arrest tho 
complainant cither 8s. 157 (1). 51 or 8 40, Cnminu 
PC Tlicv were, therefore,ngbtly conviotcil. llara IbJ 
'Held Jurlhcr that the circum^hinces that the iiccusca 
were act ng under the instructions of their supc.ior 
officers aud that they were not known before to the 
complainant and had no particular personal grudge of 
their own against h m should be taken mto c-.nsi- 
delation on the (lucstion of sonlcnee. Ono yeai s 
rigorous imprisonment would meet the ends “j 

(b) Criminal P. C.(1898). S. 46 -Coniinement and 
rough handlir g are not permissible when there is 

submission to custody. l 3 \ 

Under first part of 8. 46, conCnement and rough 
handling aro not permissible and are contrary to law. 
when the person to bo arrested submits l-J tho custody, 
thatis.totho restraint which is necessary and suflicien 
for tbe puiposes of the arrest. An arrest is comphted 
when there is a submission to the custody l>y word or 
action. Every pol ce officer, knows that in making an 
arrest he must not subject the person to bo arrested to 
unnecessary brntalily. and that he cannot confiuo any 
person unless the person refuses to submit to custody 
wd it becomes necessary to conUno him, and cl. i 
of 8. 46 is brought into application. . 

Annotation. _l’4a-Com.) Criminal P. C.. S. 46. N J. 

D. H. Lulla (for l^o. 1) and A. K. Brohi (for 
No 2) - for Appellants. , „/ c- j 

Fatehcliand Asiudomal Advocate-General of Sind 

_for tbo Crown. 

Mehar J.—Tlio apiiellants in this case have 
been convicted by tbo learned Second Additional 
Sessions Judge, Hyderabad of tho ofience under 
8 . 220 , Penal Code, and sentenced to rigorous 
imprisonment for two years. The appellant 
Pandhikhan was further convicted under S. 823, 
Penal Code, and sentenced to pay a fine of 
R 3 .100 or in default to undergo rigorous impri. 

sonment for one month. 

[2] Tbe apixillants wero Head Constables ot 
tho City Polico Station, Hyderabad. The charge 
against them was that on the evening of 29-6- 
1944 they went to tho house of the complainant 
Gori Shanker, handcuffed and tied with a rope 
Gori Shanker and Lis servant Kassim, malici¬ 
ously and knowing that they were acting con- 
trary to law. The appellant Pandhikhan wa.s 
further charged with having caused an injury to 
Gori Shanker w’ith a dandi while handcuffing 

him. . , u 

[ 3 ] Tho complainant, Gori Shanker was tbe 

Manager of Empire Talkies, Hyderabad. Tho 
prosecution case, as set out in the evidence of 
Gori Shanker. is that on that evening at about 
8-80 P M. he was with his friends whom be hod 
invited to dinner and that they were preparing to 
take meals when there was a knock at the door. 
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TliO two npi cllauts with a number of policemen 
pntercrl. He found his Makrani servant Kassim 
bpfidcufl'tcl and a rope had been t-.ed round his 
wrist. Pandhikliiin jut the same handcuffs round 
Oort Slankoi-’s hand, i.c., his hand and Kassun's 
hand were joincil by the same pair of handcuffs. 
The nppelhint, Jan Mahomed then tied the rope 
i-ound liis wrii-t. The complainant enquired why 
he was being arrested, Paiidhikhan said that be 
could enquire at the jolice station and struck 
him with a dandi on the middle linger of the 
light hand. Ilis guests Kalidas and Shantidas 
also asked the policemen what it was about and 
offered to stand surely; but tbev were told that 
he would lo taken to the police station. After 
some time, witnesses H’lkamdas, Assudomal and 
others came up and talked with the police offi¬ 
cers. Alter ahoutan hour Sub Inspector Kanaya- 
lal came and got the handcuffs removed 

[i] The motive for the offence suggested in 
the complainant’s evidence wa? that he had not 
been giving free passes to police officers. Gori 
Shauker has stated that at first he used to give 
free passes to the police, but that after the second 
week of May 1V44, when the picture ‘kismat’ was 
running and there was a lot of rush, he asked 
Inspector, Samuel Gbani and Sub-Inspector 
Sahibdino, who bad been taking free passes 
from him, to wait til) tho rush days were over. 
On one evening Mr. Samuel Gbani sent four 
men whom be refused admission. He rang up 
Mr. Samuel Gbani and told him that the rush 
was there s’ill. Then these men went away. On 
21 5-1944 ho rtfused admission to five men who 
had been sent by Mr. Samuel Gbani. He also 
refused admission to some men sent by Sub- 
Inspectcr Sahibdino. On 2 l 8 t May Sahibdino 
had brought four men and given them seats 
without his knowledge. But he refused to admit 
them and they paid for the tickets. 

[6] It might be mentioned here that one 
Kishno had on the evening of 29-5-1944 sought 
admission to the first show on a ticket which 
had expired, having been of the previous evening, 
and was refused admission. This Kishno went 
to the City Police Station accompanied by one 
Hiranand, brother of Sub-Inspeotor Kanayalal, 
who is a defence witness in the case, and Pribh- 
das, a police Munshi. Q'here be made a complaint 
under 8s. 147 and 323, Penal Code, against Gori 
Shanker, the Manager of the Cinema, Kassim, 
Brijlal, Kishinchand and two other persons whose 
names were not given. In that complaint he 
alleged that he bad purchased a first class ticket 
and sought admission, but he was not admitted 
by the gate-keeper Kassim, that Kassim draped 
him to the Manager that the Manager slapped 
him and called 6 or 6 of his servants, who gave 
him fist blows and kicks on the arms and the 


back, saying that he had brought an expind 
ticket. It is the prosecution case that this fain 
complaint was inspired by the police, who used 
it as a handle to disgrace the complainfflt by 
handcuffing him and tying him with a top 
along with bis Makrani servant and ttyi^ ti 
march him through the town of Hyderabad to 
the police station and thus to teach him a lesBCi 
for refusing free passes to superior police offices 
and their friends. 

[6] The appellant, Pandhikhan stated befon 
the Committing Magistrate that he did not 
handcuff the complainant and Kassim, tbat 
be came to the Cinema at about 3-45 p.M. 


with Sub-Inspector Kanayalal, and that he and 
Kanayalal got the handcuffs removed. In the 
Sessions Court, he further elaborated his state¬ 
ment and said that constable Harpoldas of ffii 
City Police station came to him and said that hi 
had gone with Head Constable Jan Mahomed to 
investigate a complaint filed by Kishno againit 
Gori Shanker and others, that they did not 
permit the investigation and there was a qnaml 
and that Gori Shanker and Kassim were hand¬ 
cuffed at the orders of Jan Mahomed. He far¬ 


ther said that they had been beaten and their 
clothes torn. He (the appellant Pandhikhan) 
rang up Sub-Inspector Kanayalal and Kana^Ial 
said that he would be coming. He then went to 
the cinema where Kanayalal asked him to re¬ 
move the handcuffs. He got key 
Jan Mahomed and removed the handenS* ™ 
released Gori Shanker and Kassim. 
Kanayalal asked Jan Mahomed to prooeed wi* 


ae investigation. . . 

[7] l‘be appellant Jan Mahomed stated be 
be Committing Magistrate that he bad 
be investigation of Kishno’s case that he 
be policemen were obstructed and 
rdered the constables to handcuff Gori bbM 

nd Ka.‘8im. In the Sessions Court be adbew 

0 that statement and in reply to 

be Court admitted that be ordered bis cmuw*'" 

3 tie Gori Shanker and Kassim with a 
[81 A number of witnesses have 
a support of the prosecution version, j 
efence also examined witnesses in 
heir version. The learned 
udge believed the evidence of ^*^*^, 1 * 

witnesses which he considered, ^ 

he circumstances and the jfltenei 

ase, and disbelieved the version of the ^ 

ntnesses, whom he has referrw « 
limps.” He held that the comply* 

[ishno was imaginary and was inspired^ ^ 
ne and was merely used by 
andle for their ill-treatment of the ^ 
le further held that the appellants abuoa 
osition as police officers and deliberately 
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, 1 - 1 . ♦i.A •'Tho three poVcc odicors urc Hick fore Impi* ly nut of 

ted and humiliated the complainant, that tho coii-tai»in of iHice 

aUeged obstruction to tbo poHce.on which ground obviously at thoir l. < 1.1 nj,' uent to d K.u.ue bm 
the appellant Jan Mahomed justified his action, si.anker for hie cl.eck^n.M -u rr-fus.ng passes to th. 
was iimoinary and that the incident took place police, who arc uDdergo.ng this i.ial. 

r*. tai. 

version n as false. committal proceedings against whom liave 

_j has been urged by Ml*. Iiulla for the ap¬ 
pellants 

been disbelieved, , a- i j ...w. ...v m-ki -— . - 

Gori ShankcL* and Kassini were handciified and evidence of Kanayalal and Snhildmo 

tied together with a rope because they obstructed evidence as defence witnesses 

the police in the investigation of the and who can, by no means, be considered as dis- 

tiled by Kishno. should be believed. Mr. Lulla jatgrested witnesses. 

baa further urged that the evidence of tho com- complainant’s evidence is supporlrd 

plainant should not be relied on because of car- evidence of r.-speclabic witnesses. {After 

tain discrepancies and localise the thejudgmi'iit proceeded ) 

tried to involve also three other police oftceis. evidence of 

namely, Inspector, Samuel Ghani ' 30 ^^^ of the defence witnesses, who iiavo sup- 

pectors,Kanayalal aDdSahibdiDO,OD a cbarge £ api^llants’ case. (After referring to 

abetment of the offence in “i" J. defence evidence the judgment continued ;) 

him 15 months after the offence. Ue do not crtdilde that tie complainant, 

think that thero are any such discrepancies m ^ c\Mm^ Manager, a retired accountant 

the evidence of the complainants to discredit his ^ ^ ^ Railway and a perf^on of some 

evidence, nor do we see any reason to rejoct ms 

evidence because it gives- more details fthe defence witnesses, merely because 

account given in the yitten oOicors wanted to make a mash.rnama in 

was filed by him on the day ^f^er th off^ inspect of the complaint tiled by Kishno. It is 
It is not that the complainant has tried to in- i 

Volvo three other superior police ofiicers foi the ^ complainant 

first time 15 months after the or^ Ind flJs men and tho gate closed. If they had 

for it is in evidence that on 6.7-1944. i. e • ^ ^ gucceeded in overpowering the police party and 

days after the offence, he “ado an throwing them out, it is not believable that the 

to the Inspector General 0 complainant would submit to himself and his 

has made a complaint against these fiolice officers. Kassim being handcuffed and tied with a 

In that application be stated : powerful and so many men 

“TVierft rftn he DO njanncr oi doubt that tuegc Heaa ov 

ComUbles in the town o£ Hyderabad would not ordin- wore at his disposal, bo would not have 
aiilj be so bi^’libanocd as they LaNebem uolos 3 u ey to be humiliated io this manner, if tae 

were engaged to perpetrate the cr mo by ibcir Supen r Jan Mahomed went to the cinema to 

Officer, "ic iimke a bona fide investigation into the complaint 

officcinre Messrs Ghaui, tahibdin. and lUnajalal." filed by Kiahno, it was not neccssn ry that another 
In the formal complaint made by him to the Head Constable and so many other i^icemen 
Magistrate against these police officers (l-:x. 36) should accompany him, nor was it ncces^^ary for 
he hfs given hLs reasons for believing that the them to take a pair of handcuffs am a ro^ 
appellant acted in the manner iky did because Buch a largo poke party was not ‘J® 

of^betment by tho three superior police officers investigation of a potty offence It inaj well be 
t t bo noL that tkso^ihree ofiia rs were that such a largo police party was taken kcau^ 

alsocommitted for trial along with the appellants it was apprehended by the aniellants and the 
but the commitment was quashed by a Bench of superior officers who inspired this proceeding 
this Court on tlio ground that it was not likely that tho highhanded and outrageous Proceeding 
that anv Court could properly convict an In.s- on which they were about to emhark niiglit mc^ 
pector Ld two Sul-lnspeiiots on a complaint with O|-position and they might not o^berwjse be 
made after a lapse of so many moi ths when in bo able to carry out their object of mat chilly Gori 
the first complaint they were not involved But Sbaiiker in handcuffs through tho town of 
the circumstances that the commitment of these Hyderabad to the police station. , . . - 

three ofiicers was quashed does not throw doubt [ul It has I ecu urg«l that as a complaint 0 
on tho prosecution ca^e against tho apiiellants. a cognizable offence had been filed against Gor 
ffhe learned Additional Sessions Judge has in his Sbanker and his men, the appellants ha<l a right 
judgment stated : ^ Gon Bhankcr and Kassim, bection 64, 
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Criminal P. C , lays down that a police o£6c©r 
may arrosfc any person who has been concerned 
in any cogiiizablD offence or against whom a rea¬ 
sonable complaint has been made, or credible 
information has been received, or a reasonable 
suspicion exists of his having been so concerned. 
It is, therefore, relevant to consider whether in 
this case the police regarded the first information 
report of Kishno as credible information. In that 
complaint, the boy Kishno stated that he pur¬ 
chased a first class ticket for 15 annas and sought 
jidmission when the gate-keeperKassira said that 
the ticket was not valid, dragged him to the 
Manager, slapped him and called 5 or 6 of his 
servants and they, including the manager, gave 
him bst blows and kicks on the arms and back. 
Kishno was accompanied to the police station 
by Uiiauaiid. brother of Sub.Inspector Kanaya- 
lal, and Pnbhdas, a I'olicc Munshi. liiranand 
had come to see the picturo 'kismat' which had a 
long run and had attracted a large crowd,but did 
not see it, and interested himself in the boy’s 
complaint and went to the police station. While 
Pribhdas, who had come from Dadu, also denied 
himself the pleasure of seeing the picture, so that 
he could champion the cause of the boy. The 
evidence of the complainant supported by the 
record of the ciuema shows that Kishno had 
sought admission on an expired ticket which had 
been issued the previous day. He was admittedly 
refused almission. It is difficult to believe that 
the cinema Manager would find it necessary to 
require the services of 5 or 6 men to beat. Kishno 
who appears from the record to be a boy aged 13 
years. No cinema Manager would act in such an 
unbusiness like manner, nor was there any occa¬ 
sion for so many people to beat the boy. It was 
sufficient to refuse admission to him, Kishno was 
given a letter by the police to the Civil Hospital. 
But he did not go on that day. Dr. Mohandas 
(ex. 54 ) has stated that Kishno had some 
injuries which appeared to have been caused 
by finger nails, that the injuries were trivial 
and did not need treatment. As already pointed 
out above, in the first information Kishno has 
stated that he was given fiat blows and kicks, 
an allegation which is not borne out by the medi- 
cal evidence It is probable that these injuries 
with the finger nails were subsequently manipu¬ 
lated to support t’ e false first information report. 
It might be mentioned that Gori Sbanker and 
some others of the cinema staff were prosecuted 
by the police, as a i-esult of the complaint, filed 
by Kishno, and were discharged, the Magistrate 
holding that there was no case against them. In 
the present case the defence cited Kishno and 
Hiranand as witnesses but did not examine 
them. They, however, examined Pribhdas This 
Pribhdas, who is a police Munshi, has stated 
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that be was present when the boy 
admission, that the Manager called oat to 
his men, that 6 or 6 men came and the Iny 
was kicked out, that he remonstrated into 
Kassim and asked him not to drag the b^, 
W^hile he has given evidence that it was 
who dragged the boy, when he gave his evidoM 
before the Committing Magistrate be wasoniUi 
to identify Kassim but pointed oat some oths 
person, and his explanation is 'Tdidnotknof 
Kassim much. 1 therefore picked oat anothsi 
Makrani in bis stead who looked like him.* 
Before the Committing Magistrate he had ststd 
that he could not say what pictore he had gou 
to see. It appears that Pribhdas was notatil 
present in the cinema when Kishno sought li 
mission, and that he is a got-np witness. 

[15] It is the defence case that the appellint 
Jan Mahomed went to investigate this offeia. 
No investigation was done and the appellants to 
once without giving any reason handcuffto 
Kassim and Gori Sbanker, tied them together witli 
a rope and tried to march them to the poliei 
station We have no doubt that they did so not 
in the bona fide performance of their duties, bto 
with the improper motive of disgracing and hum¬ 
iliating Gori Sbanker. As regards the aU^ 
obstruction of the police and escape from 
it m 'y be noted that though the offence isallged 
to have been committed at 8-30 P. M. the W 
inform ition report in respect of this 
obstruction was not filed till 1.30 A.1I. Thedei^ 
relied on masbirnamas, which were made to show 
that the clothes of police constable Varis wore 
torn and that there was an injury on the pei^ 
of constable Jan Mahomed. Of these masl ^ 
Sbafi Mahomed (ex. 64) is a taxi driver, 
keeps bis taxi at the City Police station. ItA 
obviously a man at the beck and call of the 
While the other masbir is one J. lu 

neme, it is in evidence, had been saggo«» ^ 
police'by t* e taxi driver Shafi Mahomed. ^^^ 

mashirnarnHsthis-mashirisdesenbedasa 

of Tando WaU Mahomed, Hyderabad bmflj" 

he has admitted that at that time he ^ 
at Tando Adam and had come to Hyoow 
a visit. This mashir is referred to by th® 
Additional Sessions Judge in his jodgo^ ^ 
police pimp. An examination ^ 

nama (exs. 85 and 86) shows that the 
both these masbirnamas have been 
Ex. 86 it is clear the date written ^ 

May and that it has been subsequently 
to 29 th May. We have already given 
for our view that no injury was 
of the complainant’s party to 
Mahomed. We have no doubt that w®* 
namas about the torn clothes and 
to constable Jan Mahomed have basB budw 
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fabricated and that they were not in tact 
pared at the time of the ino.dent “ ^ 

the mashirs, and it appears to us that the evi- 
dence of the mashirs is false. It might be me ^ 
tioned here that the complainant and his men 
were prosecuted by the police for tee oftenre 
obstructing the policemen and . 

lawful custody and were discharged, the M^i 
trate bolding there was no case against them. 
There can be no doubt that the story 
alleged obstruction to the police and 
lawful custody is an imagimiry one It ap^ re 
that after the appellants hud acted m a high- 

handed and iUegal manner 
carry out their object of marching Gori Shan- 
to handcuffed through the towu, t ey lost 
their nerve; when Gori Shanker retused to 
TVZ police station in that condition 

Ldcuffed and roiied with his 
have been necessity to carry or drag h m to tbe 

police station. The Jeto. 

out to send a "phone message to 

Kanayalal of the Market 
si'Tnilicant that Pandhikhan did not endeavour 
toie? any help from the City Pohee sta.on 
within the limits of which the cinema is situated , 
uor did he communicate to the Cimtonme 
^fice station wh.ch, it is in ev,dence is ate 
nearer to the cinema than the Market 
station Bub-Inspecior Kanayalal o£ the Market 
Pto sbl, To whom Pandikhan sent^he 
‘nhone message’ is the brother of Hiranand, who 
had a band in inspiring the faL^ complaint 

**'floufbeen urged by Mr. Lulla that an 
the complainant has 

know the appellants before, and that the appel¬ 
lants had not themselves asked or 
and as the learned 

appellants did what they did aUhe b'^dmg of 
t™ superior police ofScers no offence was oom. 
mitted in merely carrying out “rfers of to 
auoeriors, ii those orders were to bring the com- 
pldnant and Kassim handcuffed to the police 
Nation, particularly as first raformatmn report 
of a cognisable offence had been registered. It 
was sought to develop this point by argu^ 
that the appellanto were entitled “ ^ 
their superiors' orders and they could not to 
^nvicted under a. 220 Peu»l Code, merely 
Ee of the manner in which they performed 
fcir task. In the first place, it la not the ap^l- 
lante' case that they were ordered to arrest and 
bring the complainant handcuffed to the polito 
station. Pandhikban’a case la that ha was not 
present when the police party went to the cinema 
Surest Gori Shanker While it is the ^ss rf 
tbe appellant Jan Mahomed that he 
<5ori Shanker and Kassim beoanse they obstructed 


him. His case was that he wont there to mak^a 
mashiruama when ho was ohstructed n ^ 
inveatigation. Wo have already given our ^ 

sons for the view that this story of 
3 in ucy caused to policeman Jan Mahomad 
“ imaSry. The apiiellant Pandhikhan went 

out of his way to cause injury to 
Section 40 , Criminal P C., lays down that m 
niakiuc an arrest the police ofticor or other per- 
^u mahtag tl-e same shall actually touchor 

confine the hoily of the iierson to be 

unless there ho a submission to 

word or action. Section 50 ays f™ 

person arrested shall not he subjected to more 

Kstraint than is necessary to prevent h|S esc^P^^ 

The appellants did not give out wliy they 

arresting Gori Shanker, gave no opportun ty to 

him to submit to custody and at onto 

rhandcuff him and tie him w* a I‘ 

was not at all necessary to 

ker as if ho was a dacoit and would have 

escaped if this was not done. -S^till less wito 

necessary to cause an injury to him. In 
Xg Gori Shanker and tying him with a 
Xh. the apjkillnnts intended to disgrace and 

humiliate a resiiectahlo man. They 
maliciously i. o,. with an improj er mot.to and 
knowing that their action was eonlraiy to law. 

'I hey did not go with a large police party taking 

todcuffs and a rope 

tionof an obviou.ely trivial complamt. which 
they very well knew was without foundation. 

In fact no investigation was done. Theyh^o 

not tried to justify their act on the ground ttot 
to d thorigblto arrest Gori Shanker under 
s 157 (i) or S. 54, Criminal P. C., and to 
sought to justify their act by aettiug up a fate 
Btory that the police party were obatruo^ m 
the investigation.. The circums anto tha he 
same jiair of handcuffs was used for handcuff, 
ipg the complainant and his servant and that 
they were tied with a rope also shows that the 

nppellanta were out to humiliate the coroplainanU 

^[471 Next it was urged by Mr. LuUa ‘hat tre 
should accept Pandhikhan's deteuco that he ™ 
not oresent when Jan Mahomed . ordered the 
comiJainant to be handcuffed and that he came 
afterwards with Sub-Inspector Kanayalal. It is 
further urged that his case has not been sepa- 
rately considered by the learned Wsa/nd “ 
he hL been prejudiced. The learned Judge hM 
in his judgment dealt with the part played by 
Pandhikhan and with the evidence m support o 
it He rejected the version of Pandhikhan to 
he waa not present when the incident hap^ned 
Ld cams afterwards with Sub.Inai*otor Kan^ 
yalal We have already dealt with the evidence 
M the prosecution witneases, which clearly shows 
that appellant Pandhikhan was preaont when 
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Goi'i Slifiiilicr ftnd Kngsini were lianHcnffed and 
that it M’jis raridhiMian who iiit the coni) lainant 
with a dandi Pan Ihihhait’B name waa given as 
one of the iwo accused I'ersons iii the coniplainb 
made hy Ooii fhnnher on the day after the 
offence, Jt is true that in that complaint it is not 
stated 8jH.cii cally liiat Pandlilkliai) caused the 
injury to the comiJainant, hut it is stated that 
the appellants gave him the injury. It would 
have Icon betiur if when examining the com¬ 
plainant under .s, 200. Criminal P. G., a que.-t on 
hii<l Ijc-en asked as to which of tlio two api)ellant3 
had caused this iujury, But the circumstance 
that it is not apecifji ally stated in the complaint 
which of the two accused gave the injury does 
not falsily the evidence of the complainant and 
other prosecution witnesses against Pandhikhan. 
We have already ]iointed out the significance of 
Pandiiiklian emdinga‘phone message’ to Sub- 
Inspector Kanayalal after the f-ituation had 
gone out of control on account of the high-handed 
and outrageous conduct of the iiolice party. It 
is also significant that when Kanayalal came he 
asked Pandhikhan and nob Jan Mahomed to 
remove tho handcuffs Pandbikhau’s case is 
that constable Ilarpaldas cam ■ to inform him 
that there was a quarrel and that the policemen 
had handculled Gori Sl)anker and that there¬ 
after he went to the City Police station and 
'phoned' to Kanayalal. ila'paldas was not exa¬ 
mined as a Wltnc•^8 in eupiwrb of this allegation. 
It may be noted that according to Pandlokban’s 
evidence in the obstruction case against Gori 
Shauker, which has Ijceu brought on record and 
is relevant as an admission, Pandhikhan was 
not on duty on that day and stated that be was 
not well, it is strange that Ila jialdas should 
not go to the City police station to get help hut 
should go to the house of tins Htad Constable, 
who was not on duty and lying ill. We have no 
doubt that Pandhikhan had accompanied the 
police party and that he took part in the offence 
as alleged by the prosecution witnesses, if 
Pandhikhan came only with the Sub-lnsiiector 
and tho only thing he did was to remove the 
handcuffs at the request of Sub ln3[)ector 
Kanayalal, there was no reason for the com¬ 
plainant to implicate Pandhiklian. 

[i8j We, lherelore,acce])t the jirosecution evi¬ 
dence aud tho finding of the learned Additional 
[Sessions Judge that, the two ai-pi Hants n al ci- 
ously confined Gori Shanker and Kassim, know¬ 
ing that they were acting contrary to law. We 
also accept the prosecution evidence that Pandhi¬ 
khan caused hurt to the comjilainant. 

[i9] It has been urged before us that the 
sentence paased in this case'should be reduced, 
for Hccording to the finding of the learned Judge 
himself the two appellants had no particular 
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personal grudge of their own against Goii 
bhaiiker, and were not known ^fore to the 
comp'ainant and that they had been instigated 
by tue siqierior jjolice oflicers and were fighting 
their battle and that the conviction of these 
appellants will mean loss of servics and pension, 
'j he offence committed is a very serious one. 
But We think we ought to take into consider^ 
tiou on the question of sentence, the circum¬ 
stance that ti<e ap{jel)ants were it was clear 
acting under ihe instructions of their superior 
police officers, 'iaking all the circumstances 
into account, we are of opinion that the endsol 
justice would be sufficiently met if the sentence 
imposed is one of one year's rigorous imprison¬ 
ment and we accordingly reduce the sentence to^ 
that p:-'riol. 

[.Oj We therefore confirm the convictions of 
the api^eilants under S.220, Penal Code, but 
reduce the sentence pass.d on each of theappel- 
lants to rigorous imprisonment for one year. 
'Jbe additional conviction and sentence of fina 
of Its. 100 or in default one month’s rigorous 
imprisonment passed on the appellant Pandhi- 
khan under s. h 2^. Penal Code, is confirmed. 

[al An application has been made to ua that 
if the conviciions and sentences are conlirmedr 
the appellants should be classioed as ‘B' Cla» 
prisouei s. Affidavits have been filed to the effect 
that tie appellant Pandhikhan hus been draw¬ 
ing a salary of Es. ivo a month and has had ® 
years service in the policedfpartment, and that 
the appellant -Ian Mahomed has been drawinga 
pay of Rs. 90 per month and owns immovato 
prop rty, 'Jhe two appellants were bead con^ 
ables and are obviously not of the class ot w 
ordinary jail population. We recommend that 
they I e treated as'B'Class prisoners. 

[ 22 ] Tya^ji C. J. — I agree with what h» 
just been said by my learned brother and wili- 
only add a few short remarks. 

[ 23 ] 1 agree that in this case the main all^ 

tions which constituted the prosecution 
have been proved beyond any doubt, and tha 
the pleas set up by the two appellants we« 
entirely untrue. . 

[ 24 j There can be no doubt that the repo 
Ex. 43 , made by the lioy Kisbno, all^iDg ^ 
offence of rioting, was substantialiy » 
report, insj.ired by some police officers. . 
to the two appellants. 'Ibere is nodou 
this report was made with the object of 
ing a pretext for harassing and humiliatmg 

Shauker, which was the main object of toW 
who inspired this rejiort and instigated the 

appellants to act as thej acted. It ic clear 
the two appellantsaccompanel by 8 or * 
police officers marche.! up to theEm^re 
House, handcuffed the gate-keeper Kassi® 
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ound him with a ropo. took him in that condi- 
ion inside the house ot Gori Shaokei*. where be 
703 entertaining some guests at dinner, and then 
landcuffed Gori Shanker, with the some fetters 
7 ith which Kassim had been handcuffed, and also 
lied him with a rope, beating him during the 
jourse of the rough handling. When Gori ^hanker 
ittempled to question the appellants why and on 
what authority the appellants were so acting, be 
was told to shut up and to proceed to the police 
station with tliem. The refusal of Gori Shanker and 
Kassim to march to the police staUon. m that 
condition, and the sensation created in the place, 
brought a number of people, including several in- 
fluential men, to the spot. This unnerved the ap- 
pedants and prevented them from proceeding 
further with their object. They then sent infor¬ 
mation to Sub-Inspector Kanayalal. whose brother 

had accompanied Kisbno when he had made his 
report, and who. it is signiheant, was not attached 

to the police station where Kishno’s report was 
made but worked at another police station Sub- 
Inspector Kanayalal then came there, and o.sten. 
sibly bofrionded Gori Shanker and Kussim in 
their plight, and had the fetters and the roiies 
removed from their i)ersons. But this was after 
Gori Shanker and Kassim had been outrageously 
illtreated and humiliated and kept in confinement 
for a very considerable time, more than an hour, 
[25] My learned brother has dealt with the 
facta of this case very fully and stated the reasons 
why it is impossible to accept the explanations 
given on behalf of the appellants. The story, thnt 
the appellants and the large force of poheemen 
they took with them had only gone to the Cinema 
in order to inquire into Kishno’s reiwt. aud had 
been obstructed when they attempted to carry out 
their investigation that they had even been pushed 
out and beaten by Gori Shanker and his men, 
was clearly a fantastic one, having regard to the 
proved circumstances. It is also imi ossiblo to ac¬ 
cept the plea of appellant Pandhi Khan, that be 
wa 3 not there with apiiellant Jan Mahomed at 
the time when Kassim and Gori Shanker were 
handcufled and bound up, bcaleu and coiiHiied. 
His plea was that ho only came there later with 
Sub.lnspector Kanayalal and, under the order of 
Kanayalal unfastened the handcuffs and removed 
the roiies with which Gori Shanker and Kaasim 
bad been bound. This plea was proved to be false 
by the evidence of reliable witnesses, and would 
attribute to Gori Shanker and the witne-sses a 
desire to implicate falsely, and without any 
reason, one to whom they if the plea were to tw 
accept^!, had every rea-sou to be grateful. It is 
unthinkable that the witnesses would immedi- 
ately after the incident have falsely implicated 
Pandlii Khan, if be had only come later, accom- 
I^anyin^' the Sub-Insiiector and liiwl released Gori 


Rluinker aud Kassim. Every huit in the iitory 
which the npiiellanls wero constmined to allep 
in their defence, has been clearly shown to U 
false on the facts and circumstnneo'^ proved ir: 

tbis case. 

[26] As the main charge against tliL iipixillaut^ 
■was one under S 2 - 20 . Penal Covlo. it was nece.«. 
sary for us to emiuire very carefully into the 
question whether it bad been aatistactorily esta¬ 
blished that what the appellants did wa> coutrr.ry 
to law, aud known to the apiKillaiits to bo con¬ 
trary to law. We are satisfied that the.-iecsseiitiah' 
were clearly established beyond any doubt iu this 

case. 

[ 27 ] It was argued that even if the mam (iro- 
secution allegations be accepted as proved, tin 
appedants were still entitled to contend that they 
did not act contrary to the law, when they carriea 
out the orders of their Bui>eriors, and arrestee 
Gori Shanker and Kassim. against wliom infor¬ 
mation had been given at the pyolice statirn, that 
they had committed an offence of rioting falling 
under S. Ii7. Penal Code, which was a cogiiiziiblt 
offence. But it must be emphasised that before 
any arrest can be made by the polict- without a 
warrant, either under S. 51. or under 137. Crimi¬ 
nal P C-, it must be shown that there was credible 
information given to the police, or that the olHcev 
in charge of a police station bad reasou to suspect 
the commission of a cognizable offence. In thif 
case Kishno’s complaint, we are satisfied, was a 
false one inspired by police officers and known tc 
them to bo false. It is impossible under these cir- 
cumstances to accept the contention that there 
w'ae either credible information or reason to sus¬ 
pect that a cognizable offence had been commit¬ 
ted. It was known that tliat was not the case. 
The appellants had, therefore, no right to arrest 
Gori Shanker or Kassim. But even if one were, 
for one moment, to assume that the apiiollante 
were not aware of the fact that Kisbiio’s comp aint 
was false, not aware that they were asked tc 
make an arrest in a case where no arrest could 
legally bo effected at all.and oven if it l-o assumed 
that the two apj)Gllants w’cro sent to the Empire 
Cinema with instructions to arrest Cnri Slianlcer 
and Ko^im—it may l)c mont'oned that this wat 
not at any lime the ca'>o of the two apiiellante 
win contended tliat they bad only been sent to 
make an enquiry-tlic delikrate rough liandling 
handcuffing and confining was still contrary to 
law, and must have been known to them to bt 
contrary to law. Section IC, Criminal P. C., has tc 
bo read together with s. 50. Section 50 lays down; 

“The person urie-lcl shill not be subjeoted lornorL 
restni nt than is ncce-'.uiy to prevent his cseipo.'' 

The first part of S.-10 says; 

“In making fiu arrc.A the pol cc-officer or other pors iu 
m.rking the same shall actuilly loueh or c-iD(itic- the 
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rody of the i>ev»ja to be arrcstod, onless there be a 
rubmissiou to custody by word or action. 

[ 29 J It is clear, therefore, that confinement and 
.rough handling are not permissible and are con- 
•trdry to law, when tho person to be arrested 
jsubmits to the custody that is to the restraint 
‘Which is necessary and sufficient for the purposes 
iof tho arrest. An arrest is completed when there 
■is a submission to the custody by word or action, 
ilivei’y police officer, wc are entitled to presume, 
Iknows that in making an arrest be must not 
‘subject tho person to be arrested to unnecessary 
ibrutality, and that he cannot confine any person 
lunless the person refuses to submit to custody 
jand it becomes necessary to confine him, and cl 2 
'of S. 4 G is brought into application. We are satis- 
tied that cl. 2 of S. 46 never came into application 
in this case. The evidence abundantly establishes 
,'hat at the time when the two appellants hand- 
outfed Kassim aud Gori Shanker and tied them 
up w'tii a roi)o, and kept them in confinement, 
nothing was said or done by Kassim or by Gori 
Shanker wiiich justified the appellants to think 
that they would not submit to custody, if an at¬ 
tempt to arrest them in a legal and proper way 
was made. Tho appellants know that they were 
not cutitled to act in the manner they did and 
their subsequent conduct, the false pleas put for- 
ward on their behalf, and their unwillingness to 
own what they actually did, clearly shows that. 
It has been proved that Kassim and Gori Shanker 
were never required to submit to an arrest, that 
when Gori Shanker asked them why the appel- 


ibe award such as an applicatbn under 0. 23, B. I, 
Therefore, if the effect of the Court's granting an ipjfr 
cation under 0. 23, B. 3 would be to modify the md 
in such a manner as would be contrary to the prorr 
sions of S. 19, the Court will not grant the appUcatioa 

. (PuiTl 

Annotation_(’44*Com.) C. P. C., 0.23, B. 3, N. 13. 

(b) Civil P. C. (1908), 0 . 23, R. 3-"Suit" - Soil 
does not include award which is registered assoiL 
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Annotation.—{’44-Com.) C. P. C., 0.23, B. 3, N.U, 

. (c) Civil P. C. (1908), 0. 23, R. 3-Applicabllity|# 
award—Arbitration Act (1940), S. 41, 

The provisions of 0. 23, B. 3 do not apply tou 
award by reason of S. 41, Arbitration Act, and heoa 
after an award is passed, a decree cannot he paased li 
terms of a compromise arrived at between the partia: 
24 A. I. R. 1937 Cal. 201 and 11 A. I B. 1924CsL7ft 
Eel on ; 32 A. I. B. 1945 Peah. 41; 1 A I.R. IW 
Lab. 313 ; 8 A. I. B. 1921 Lah. 34 and 9 A. I. B. 19B 
Oudh 189, Dissent. [Parae 11 and H) 

Annotation.—(’44-Com.) 0. P. 0., 0.23, B.8, N.tt 

Ca'cs referred 

1 . (’45) 32 A. I. B. 1945 Pesh. 41 : 221 1 . 0.637, hM 
Singh V. Bishan Singh. 

2. (’14) 1 A. I. R. 1914 Lah. 313 : 23 I. 0. 691, Hi 
Sohamari Bai v. Chatta Ram. 

3. (’21) 8 A. I.R. 1921 Lah 34 : 2 Lah. 114: 6110. 
623 Dwarka Das v. Knshan Kishore- 

4. (’22) 9 A. I. R. 1922 Oudh 189 ; 25 0. a 918:68 
I. C. 209, Fazal Ahmad v. Eusyat Ahmad. 

5. (’37) 24 A. I. R. 1937 Cal 201:171 I. 0. W. 

Brindaban Chandra v. Kashichandra. « 

6 . (’24) 11 A. I. R. 1924 Cal. 722 :61 Cal. 439 ■ » 
I. C. 606, Dooly Chand v. Mohanlal. 

Tikamdas Bassarmal — for Plaintifi. 

0. P. Shahani — for Defendant. 

Judgment.-Thi3 is an application W 

the defendant under 0. 23 , B, 8, CivilP-C. enow 


laute were acting in the manner in which they 
acted, the appellants merely asked him to shut 
up. It is quite clear that the appellants had no 
Intention at all of arresting (Jori Shanker and 
Kassim in a legal and proper manner. This was 
also not a case where the appellants, though act- 
ing in an improper manner, still did something 
which the law permitted them to do. The law did 
not permit them to rough-handle and confine 
Kassim and Gori Shanker. 

[2;0 Under these circumstances it is clear that 
what the appellants did was contrary to law, and 
known to them to be contrary to law. 

S.c. Smtince reduced. 

A. 1. R. (35) 1918 Sind 71 [C. N. SO.] 

Thadani J. 

Motandns Tourmal — Plaintiff v. Wadhu* 
mal J. Wadlitoani — Defendant. 

Suit No. 19 of 1946, Decided on 15-7-1947 and 
19-7-1947, respectively. 

(a) Arbitration Act (1940), S. 15—“Modify or cor¬ 
rect an award’’- Application under O. 23. R. 3, Civil 
P. C.—Granting of—Effect of — Modification con¬ 
trary to section—Civil P. C. (1908), 0. 23, R. 3. 

The modification or oorrection referred to in S. 15 is 
not one which arises by reason of anything external to 


le following circumstances. 

[2] The plaintiff Motandos Tourmal 
efendant Wadhumal J. Wadhwam exetraW 8 
sference to arbitration on 11-8-1946 m 
latter of their disputes which hw 

^ere still pending between theming® . 
remises in the occupation of the d 
ivour of Mr. Fatehchand Assudomel. 
leneral of this Court, as their sole “ ^ ^ 

[3] On 15-12-1945 Mr. the 

ward by which the defendant wM to 
remises in his occupation withm j ^ 
rom the passing of the decree m , ^ 
ward. It was stated in the 

lefendant, was, however, free to find 

ion elsewhere if he desires to do so ^ 
)e obliged to accept the alternative wcom 


)n provided in the award. - 

[4] On 21-5-1946, Mr. Bhagwandas 

Ivocate of the plaintiff, J^^.ttb8 

ider 0. 23, R. 3, CivU P. C, 
aintiff and the defendant had oo P ^ 
e Bubjeet-matter of suit NO. 19 of ’rj^tiofl 
rms mentioned in a compromiae ^ 

ed before the Rent Controller ° ^ bi 

arch 1946, and prayed that the comP*® 
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recorded and a decree passed in its terras, upon 
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this application a notice was ordered to is^e to 
the defendant, who filed his objeetions on 6-9-1946. 

On 21 -M 947 , however, the plaintiff withdrew lus q 
application under 0 . 23. R- 3. CivU P. C. and it ^ 

wft3 dismissed with no order as to costs. ‘'i 

[5] A fortnisht later, on 6-2.1947, Mr. Shahnm. Ij 
advocate of the defendant, filed un application 

under 0. 23. R. 3. Civil P. C., s 

Tikamdas for the plaintiff has raised a numbei t- 

■of objections. 

[61 Mr Tikamdas contends that an applicaUon 

under 0. 23. R. 3, Civil P. C. does not lie if it <■ 
purports to modify or vary an award as is 
..Wbt to be done in this case. His argument is 
that although s, «, Arbitration Act, Wio sas’s , 
that—“the provisione of the Code of Civil Proce- 
dure, 1908, shall apply to all proceedings beforo 
the Court, and to all apiieals, under this Act, it 
espressly lays down that it is subiect to he 
provisions of the Arbitration Act itself and he 
rules made thereunder. Mr. Tikamdashas invited 
inv attention to the relevant provisions of tlio 
Arbitration Act which tend to show that an 
application under 0. 23, E. 3, Civil P. C is not 
competent in the matter of a iicnding award. 

[ 7 ] Section 15, Arbitration Act, 19.10, reads : 

"The Court may by order m tdilj or corrocUo HVrnrd 
(a) vbtre it apreara that a part of the award is up>u 
■5 mnttev not referred to arbitratl'in and such P^r^ can 
L seU^ia"! the other part and does not aflcotlbo 

JbcTSrd ^'mperfect in form or containe 
any obvious error which can be amended w ithout affect 

'1c) i"°aiard contains a clerical iiv.Mo,or an 
error arising from an accidental slip or omiss on. 

It is clear that the modification or correction 
referred to in S.i5, Arbitration Act is not one 
which arises by reason of anything external to 
the award such as. an application under 0.23. 
n Civil P C. The effect of ray granting an 

K. 3. Civil P C., would 

bo to modify the award m such a manner as 
would be contrary to the provisions ot B. 15, 
Arbitration Act. 

[8] Under S. IG. Arbitration Act, the Court 
has vov/OT to remit an award from time to time. 
If the Court neither corrects nor modifies an 
award under 8.15 and docs not remit an award 
undo, S. 16, Arbitration Act or kI it aside 
under B. 30, the only course left to the Court is 
to act in accordance with S. 17. Arbitration Act, 

Court sees no cauBe to remit the award 
or anyot the matters referred to arbitration for ^nei* 
deration or to set as'de the award, the Court shall af^r 
thrtime for making an applicat'on to set 
award has expired, or fliicb application haTir-g been 
made after refusing it. proceed to pronounM ja-lgiTieat 
^tdingtotbe award, and ur-n tbe judgment so 
^onoun«d a decree shall follow, and no appeal shall 


lie from such dcoroo except on tho 

excess pt, or not otherwise in ncooidaiioo w-th, the 

Now upon an application made under 
0.23, R.3. Civil P. 0. tho Court has to satisfy 

SJt a BU't has been adja^ted wholly or 
lawful agreement or compromise, or wberu the dee* 
llant sat sfics the pbi ntin in ro.^pcct of the whole ot 
uuy part of tho subject matter of the suit 4 
shall^order such agrormAnt. comprom se or S'^tiekct^o 
be rcc -rdod. and M « d>,:ree :n accordance 
IherewUh .'O far as it relays lo the suit- 

[lOl If I were to entertain tlie present appU- 
cation, whether made by the parties jointly or 
individually, aod if I am satisfied tluit the agr^- 
ment is a lawful agreement and the p'amtitT baa 
been partly or whoUy satisfiel by tho defendant. 

I would liavo to pass a decree in accordance 
with the compi'Oraise so far as it relates to the 
suit But it is common ground that there is no 
Buit before me. It is true the awird has heea 
registered as a suit under K 232 , d, (u.) of be 
Rules of (he Chief Court (Original Side); but I 
do not think the ‘ suit” referred to in 0, 23. R. 9. 
Civil P. 0., includes an award which has beoa 
registered as a suit. But apart from this, if I wer®, 
to pass a decree in terms of the couiprom.se, 

I would have to pass a decree awarding the 
entire promisis to the defendant and give the 
defendant credit for rent for tbe month of May 
1946 and mike a further provision in the decree 
that future rent of the premises will be Rs. 127 8-0 
plus ten per cent., whereas, if 1 w. re to pass a 
decree in terms of the award, which I am wund 
to do under the provisions of S. 17. Arbitration 
Act, it I do not set asido. remit or modify tbe 
uivrtid, tho decree would require tbe defendant 
to vacate tbe premises in liis occupation withm 
’ one month from tho passing of the award decree. 

' and on his getting alternativo accimmixlatioa. 

’ In other words, by granting the application 
; under 0. 23 . B. 3. Civil P. C.. I would be doing 
^ something contrary to the provisione of S. 17, 

^ Arbitration Act. , 

’ [li] It is true that in A. l. R. 1945 pesn. 41, 

Almond J.C and Mir Ahmad A J.C. took 
t view that tbe provisions of 0. 23. B. 3, Civil B. U. 
'• apply to an award by reason of s. 41. Arbitration 
™ Act. But with great respect. I am unable to 
3 agree with this view. Mir Ahmad A. J. C. con. 
® cedes in his judgment that s. 41, Arbitration Act 
^9 would not empower the Court to interfere with 
the award except under conditions loid down 
in the Arbitration Act But the learned Judge 
thought that the Arbitration Act did not preclude 
eJ a plaintiff from withdrawing his claim or the 
10 parties from adjusting their dispute even after 
the award wa^ made. The learned Judge, there, 
fore, came to the conclusion that the parties had 
S\ a right to ask the Court to eet aside an awajd 
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and Biilialitido ftnothcr Agreement in its place. 
’Ihe ciillieuUy 1 hiivo in aceepimg this posiiioa 
is tlia'i. its acceptance would turnish another 
groijiid for a'liuig aside an award, a ground 
w!i cl) is not a ground mentioned in s. 30, Arbi, 
trillion Act. For instance, tlio parties to the 
award might agree to have the award set aside 
by consent and ask the Court to pass an order 
accordingly. Plainly the Court would decline to 
act in this niaiiiier as lliiTe is no provision in 
the Arhitiatioo Act which authorises a Court to 
set aside an award by consent of the parlies. 
If the award could not be set aside by consent 
of the parties, it could be adjusted by their con- 
Bonfc except after an award decree is yiassed. 
Where ibo parties have adjusted their difl'erences 
after an award has fioen made, the proiier course 
for tljcrn in to allow a judgment and decree to 
be piissL-d in terms of the award, and then to 
make an application under tho provisions of 

O . 21 , H. 2 , Civil r. C., notifying the adjustment, 

[ 12 ] Mir Ahmad A. J. C. referred to two deci. 
sions of tlio Ijuhoro High Court, one in A. I R. 
1914 l-ah. 313," and another in A. I. R. 1921 Lab. 

in which aiiparently the view taken was 
^t proceedings under para. 17 of Sch. 2, Civil 

P. C., could by compromised and a decree passed 
on tlio coinpromiao. 

[13] A Division ncach of the Oudb Judicial 
Coiinnissioner’s Court in a. i. R. 1922 oudb 189,* 
has also taken the same view as was taken by 
tho learned Ju(lg«.9 of the Lahore High Court. 

[14] Jack and Patterson JJ. however in a.I.B. 
1937 cal. 20.,® have taken a ditferent, and, in 
my opinion, the correct view of the provisions 
of o 23, li, 3, Civil P. C., in their application to 
an award. In that case, after tbe award was 
tiled in Court and beiore a decree was pa.'8ed in 
its terms, one of the parties contended that the 
matter had hem settled, and prayed that a 
decree be jiassed in terms of (be compromise. 
According lo tho nlkged compromise, ouo of the 
parlies Ijiul given up its rights under the award 
and bad made an amicable settlement of all tbe 
disputes. 'I he Court in which the award was filed 
refused to jiass acomi romise decree. 'Ibe matter 
came up belore a Division Bench of the Calcutta 
High Court, and tho learned Judges held that 
file Court 1 o.ow Jiad rightly refused to pass a 
compromise decree, in proceedings under Sch. 2, 
Civil P. C, and that upon an applic-ition for 
the filing of an award, tbe only form which such 
a decree should take was an order that an award 
should be tiled, and as tbe paries did not unite 
in praying that the application should be dis- 
missed, it was the duty of tbe Judge to proceed 
to couftifler whether the award, which had been 
submitted, should be tiled. 


I.I.L 

[15] It is true the Calcutta'High Court 
consideriig tbe question of passing a compro. 
mise decree in variation of tbe award before it 
with reference to the applicability of S. llj, 
Civil P C.. but as the learned Judges held that 
the Court below bad jurisdiction to pas fie 
decree which it did, and upheld the order of tra 
Court below, it manifestly took the view tbai 
after an award is passed, a decree cannot bM 
pas.^ in terms of a compromise arnved ^ 
between the parties. 

[ 16 ] In an earlier decision of the Calcutta 
High Court in A. I. R. 1924 Cal. 722,® Sando. 
son C J. and Richardson J. bad occasion tosiy: 

“The arganient presented on behalf of the respir 
dent Ls that tbe mattors in di^'pute in th’s snitvei 
referred to arbitiation ; that reference has never bea 
Buper^eded, and, under tboee circamstanoes, it is oot 
competent to tbe Court to record tbe terms of coo* 
proiiiiBe.” 

The observation suggests that an applicatioi 
under 0 . 23, R. 3, Civil P. C, to record a com¬ 
promise and pass a judgment in terms thereof, 
during the pendency of objections to an award, 
is incompetent. 

[17] J would accordingly dismiss the applica¬ 
tion under 0. 23, R. 3, Civil P. C., with costs. 

v.R. Application dimistel 
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O’Sullivan and Tbadani JJ- 
Ileman'ias Mulchand and anolktr—dfP^ 
ennts v Emperor. 

Crminal Fovn. Appln. No. 69 of 1947, Deo drf ea 
9-6-1947, from order of 2nd Addl. SeaeionB Jwfffr 
Hyderabad, D/- 10-12-1946. 

(a) Penal Code (1860), S. 193 - Judldil 
ceedings — Inquiries by Magistrate outside CoW 
under S. 4 (1), Sind Suppression of Hur Outrages 

■ . 

:_-Whetber tho private loimnes , 
up n by the Magistrate under Cl. |ll of S.4, . 

Suppression of Rut Outrages Act, consttute s]^ 
proceeding within the meaning ofS. 

(b) Penal Code (I860). S. 193, Part 2 - 
whether statement by accused is intenttoiul 
cation oi false evdcnce is question of fact. 

Generally speaking, tbe quesfon 
menta given by lb-- accused amount to mW 
g'v ng or fabreafon of fiilse evidence in any ^ 
case than jud-clal proceeding, is a pure 9®^ jjj 
fact. ^ 

Held on fads and circumstances that the 
did ntt fall under part 2 of S. 193. t 

Case referred :— , « « icig 

I. Crl. Hevn. Appln. No. 344 of 1945, D/-1 
Emperor v. Gbousbakbsb Eban. 

Dharamdas Mulchand^iov Applicants. 

Parmamnd Kundanmal, PttWw Pr" 

(Sind—for tbe Crown. 
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Order.—This ia ft revieion application by two 
Hirdn Zamincbirs, Hoinandna aiul Guliiniftl.l)Oth 
tesidonta of Miahdndpur. Nawabshah distnct, 
seeking the intervention of iliia Court in a case 
in wbicb Ibe Addiiionnl Sessions -ludge of 
Hyderabad bas«ontirm.’d their convictions under 
s 193 , Penal Code, and sentences of imprison- 
ment upto the rising of the Court and Imesof 
Bs. 1000 each, or in de'ftult rigorous imprison¬ 
ment for six montlis, passed by the Special i-iist 
ClaM Magistrate, 'lando Allabyar. 

[2] Tho proceedings out of which this appli¬ 
cation arises commenced as far back as lOta. and 
relate to the part the applicants are said to have 
taken in connection with certain proceedings 
(inder tho Sind Suppression of Hur Outrages 
Act (1 (It of 1942). 

[3] It would appear from the facts on record 
that on 25th February i'i 43 . the police ar-osted 
two men Dhanii'arto and Laik, and ssnt them 
up on the following day. •2Gth February 1!U3, 
before a Magistrnte for the purpose of un < niiuiry 
under S. 3 of the aforesaid Mnd Suppression of 
Hur Outn'ges Act. The situation in Sind at the 
time, arising out of the activities of the Hui-s 
and the circumstances under which the Sind 
Suppression of Hur Outrages Act, 1 'U of .'9i-2 ^as 
passed have been set out in the following worls 
by a Bench of this Court in cri. i cvn. Appln. 
NO. 344 of 1945,‘ decided on 13th Fel runry 1946 : 

“In 1942 there ex Bted =n th’s Prov nte a Rtnto of 
CTftTe crisis arUing out of the f r minal nctiv tirs of tho 
Hurs. Acts of sabotage and v oicnre wm comm tied 
on an extensive scale n certain areas of the 1 rovnee. 
These included attuckson Ha Iway and Police {‘latons. 
the murder of police officers, the breach ng of canal 

banks and similar outrages . 

The Sind GoTernmenl took steps to meet lire 
situation, Special Officers were appo nted for the nie^e 
ooncerned, and on blh April 19 2. there wee brought 
into force the Sind Suppres'^'on of Nur 0 trages Act 
(I [1] of 1942), the Piertinblc of which tends: 

•Whereaflit'sexpedifDt to mxVe special provMons 
for the purpose of snppre-s ng tl e cr niinal ac tivities n 
wh'oh persoDB commonly knt wo ns ihc Huts or Lurs 
in Sind are at pre-ent engaged and for the tr ol, and 

punishment of certain oSinc^es . 

The state ol afla'rs continued, however, and assumed 
tho proporfons o! an armed rebellion- In Mny 1942, 
there occurred the dcrailmeot of the Lahore Mail tra'ri 
and the murder of a number of the pnsf^ei gere and 
orgy of looting. On Ul dune 1942. so grave was the 
eincrgency. that Mart al Law was introduced ntothe 
affected areas. The situal on was aggravated becauee a 
grove state of national emergency arising out of the 
War then existed." 

The Magistrate acting in the present case nmler 
S. 8 of the Act pursued his inquiries eg-iinst 
Dhaniparto and Laik and exHininpd a nurol er 
of police officers. Before the completion of the 
inquiry, however, he extended it under s. 4 (l) 
' of the Act which has since been abrogated and 
which read: 


“4. (11 An Inqiiby for tho purpose of 3 may fi« 
conducted so far as imiy bo iicco^-ary, out "f u. t 
']hesu word'i are far from precise, lliey iingns 
in one sense Ki read to mean tb-t tlm M gis- 
triite wiis at liberty, perl.aifl for tlio nir|x>,-c of 
obtaining ft liti left* 9b air. to hold Ins Court out- 
aide the precincts ol the 'irdinurv Court Imililing. 

It Hpi.e>r 3 iiowuver, that tho words wire itilemi. 
cd to mean and iidorpri'tod us meaning tlmt ft 
M-igistrae boding "n inquiry under s. 3 of the 
Act was entitled priv .lely. In tbo absence of the 
accused, and not at tbo time ho was uctu illy 
Bitting in ( ourt. to m iko ] rivftte inquiries of 
any p.erson us to tho necessity for the execution 

of a bond by tbo nccu.sed. 

[ 4 ] Acting thus under cl. (0 of R. 4 of the 
Act, the le-irned Mugistrato examined the two 
applicants Gebimalond Ucimndus. Gehimal wiis 
examined on 19-4-1942 and HemindaB on 20-4- 
19i2. and their statements, details of which will 
hereimifUT le referred to. were taken on o>itU 
and reduced to writiig. Tie Mugistrate Bubse- 
quently completed his inquiries in Court. 

[ 5 l Clause (3) of S. 4 of the Ilur Act. provides 

for im Inquiry in the pnsonce of the accused ; 

"Every person in respect <'1 wh'm the uqmry’* 
made slml have an oppottuiiUy of showing n.u-e in 
Ourt why Jub bond should n t be rein red H'ldol 
Laving h s w tnehscs examined iheic and of cross- 
cxam'u'ng any witness not civllt d by b mself who may 
te-tify there to the necessity for the exccut on of such 

It is not very clear how eub-cls. (l) and (3) of 
6. 4 were to be worked together. The presump¬ 
tion is Ih-’t if the M^igistrate in pureuing 
inquiries under sub-cl. (j) of S. 4 of the Act 
obtdiicd any useful informntion or any inter- 
mation upon which be pr 0 {)O 6 ed to roly for the 
puriiose of binding over tho accused before the 
Court, ho whb to recall the witnesses from whom 
this information whs obtained and ex-iniine them 
in Court in the presence of tho accused, who 
would then be entitled to cross-exitmine them. 

[6l Gehimfll and Heraandns were never called 
as witnesses in Court and nevef examined in tbo 
presence of the accused. In due course. L>iik and 
DhiinipHTto. the accused, were discharg'd on 
22 nd June 1943. On 7-9-1043 the Public Prose- 
cuter of NiiwiibshHh presented in the Court of 
the Additional District M»gi tnte. Nawakhiih, 
B complaint under S. 476 Criminnl P. C., against 
Gehim-il and Hem nd is of offence-s under Rs. 193, 
211,162 and I 20 B, Pen d Code, b-ised on the stete- 
roents made by them to the Special Mugistrate on 
rtb find 20lh April 1942 respectively. Tbo false 
statements attributed to each of tho applicants 
wore set out in an appenduge to the compbiint. 
Those attributed to Gebimul were four in number 
and are as follows ; 

la) ‘ Hurs I ve =n ihis Shadi Penji villogo and other 
Hare visit them there." 
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(2) '’They (accused) Larbour Hure of Dhingano 
Kiiio and Darliun Uucbi." 

(3) 'Uib, Dl.an parto. gang of Darhun and gang of 

Dbirigani', have cooimitted (Licoit:es> of wheat gran- 

“Arif'S-" , .i_ 

< 1 ) "The age of Laik 'la abont 35-36 years and the 

age of Dban parto is less than 40 years. Tho beards of 
both are perhaps shafc-u and cut with scissors. I know 
them since 4 6 years.” 

And that attributed to Hemandas is ds follows : 

“1 know Dbaiiiparto and Laik Machbi. They aro 
brolhevH The age of accused Dhaniparto is 46-48 
years. The age of Laik is about 40 years. They loth 
used to ix-nder help t) the Hur dacoits’ gang of Darhuo 
Machhi. The:e both brothers are scoundrels.” 

It WdS asserted in the complaint that not only 
did these statements constitute false evidence in 
judicial proceedings within the meaning of 3.193, 
P«Dil Cotle, but also that ujjon these statements 
the Magistrate’s Court bad instituted proceedings 
agiiinst. DhHiiipiirto and Laik under the Hur Act, 
and it was, therefore, complained that Gohimai 
and Ilemaudus had also committed an ofience 
under Ss. 182 and 211, Penal Code. 

[7J This complaint was sent by the Additional 
District Magistrate, Naw«bsh«h, to one Mr. Sobb- 
ra}, who was a Special Magistrate to try these 
oases under the Hur Act, and Mr. Sobhraj in due 
course made a complaint against Gehimal and 
Hemandas in compliance with the application of 
the Public Prosecutor of Nawabshah. Gehimal 
and Hemandas were eventually tried for tho 
offences specified in the complaint by tho Special 
First Class Magistrate, Tando Allahyar, and 
both convicted of offences under Ss. 120B, 193 
and 162 , Penal Code, and in addition Gehimal 
was convicted of an offence under S. 211, Penal 
Code. They appealed, and the learned Second 
Additional Sessions Jndge'of Hyderabad, acquit, 
fed them of all offences except those under 
8.193, Penal Code. 

[8] Mr. Dbaramdas, who appears on behalf 
of the applicants, in the first place set out to 
argue that assuming that the applicants bad 
made false statements, they have not committed 
any offence within the purview of 8. 193, Penal 
Code. He contended that the statements having 
been taken out of Court under S. 4, cl. (1), Sind 
Suppression of Hur Outrages Act, they were not 
taken at any stage of a judicial proceeding; he 
emphasised that at the time the statements were 
taken, the accused persons Laik and Dhaniparto 
were not present, and that, in fact these state¬ 
ments were never used in the inquiry against 
these persons. 

[G] Explanation 2 to 8. 193, Penal Code, says: 

“An investigation directed by law preliminary to a 
proceeding before a Court of Justice, Is a stage of a 
judicial proceeding, thongh that investigation may not 
take place before a Court of justice.” 

In 8.4, cl. (m), Criminal P. C., a "judicial pro¬ 
ceeding' includes any proceeding in the course 


of which evidence is or may he legally taken on 
oath. 

[10] As has been indicated, the terms of 
cl. (1) of S. 4 of the Hur Act were peculiar, and 
envisaged some sort of private inquiry outaidB' 
the Court, the result of which might never see¬ 
the light of day, and although the definitions- 
referred to above are made as to the scope of the 
expression "judicial proceeding”, there may he i 
something in Mr. Dbaramdas’ proposition that 
the private inquiries embarked upon by the 
Magistrate under cl. (i) of S. 4 of the Hur Act 
did not constitute a judicial proceeding. 

[11] It is, however, totally unnecessary to 
consider further this aspect oT the case, beesuse, 
assuming the statements given by Gehimal and 
Hemandas were not made in the course of a 


judicial proceeding, they would still come under 
the second part of S. 193, Penal Code, which 
lionalises the intentional giving or fabrication of 
false evidence in any other case than a judicial 
proceeding. 

[ 12 ] Mr. Dharamdaa, therefore, eventually 
conceded that the sole point at issue in this- 
application is whether in the circumstances, the 
applicants could bo said to have intentionally 
given false evidence. 

[13] Generally speaking, this would be a pure 
question of fact, but we consider that this case 
has been approached in an erroneous way by the 
Courts below. In the first place, it is obvious 
that the proceedings which the Public Prosecutor 
of Nawabshah set in motion to prosecute the 
applicants were based on the assumption that 
they instituted false proceedings under the Hur 
Act. It is clear from the facts stated above 
they did no such thing. The proceedings again^ 
Laik and Dhaniparto had already two montts 
before the applicants gave evidence been instiw- 
ted or set in motion by police officers, and the 
applicante have been properly acquits o 
offences under Ss. 211 and 182, Penal Code, io 
the next place, the Courts below failed m our 
opinion, to take into consideration the (uicum 
stances under which these statements were glveo^ 


id that, they were in the nature of hearsay. 
[14] At that time there existed much cod^ 
)n caused by the Hurs, and the 
ire having considerable difficulty 
formation upon which to take action 
e Sind Suppression of Hur Out^es Ac. 
tablished in the proceedings wfort 

eliimal definitely knew that 

irto in his evidence has himself admi 
I knew Gehimal for two or three y^* ^ 
ey used to see each other in 
baniparto is the father of Laik. 
atementa attributed to Gehin^ a^ ^ 
is, set forth above, amount to notuBB 
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ahod that a number of tbeir relations biwl previ¬ 
ous to the proceedings ngamst them won 
apprehended and placed in the Eur concentration 

camp at Sanglnir. 

[ 17 ] In all the circumstances of the case, 
have no hesitation in concluding that tlio charge 
under S. 193 , Penal Code, against tho apphciintSj 
has not been established to our satisfaction,> 
'I'hat assuming that there were inaccuracies m 
the applicant’s evidence, it was not intcntmnaU 
ly false evidence within the meaning of S. 19-^,, 
Penal Code. ^Vc accordingly sot aside t"® 
viction of tho applicants, and direct that the 
tines paid by them, if aoy. refunded to. 

them. 

Couvicfions set aside- 


E.O.D. 
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than that they knew Dhaniparto and Laik, and 
that Dhaniparto and Laik were associated with 
Hurs It is true that Hemandas said that they 
were brothers, whereas they were actuaUy father 
and son; but this, wo think, is totally immaterial 
once it is admitted that these bamas knew them. 

The convictions under S. 193, Penal Code, have 
apparently proceeded upon the assumption that 
the falsity of the statements was as to the ages 
of Dhaniparto and Laik, and that tho^y were 
brothers. The fact that they ^Yer6 not brothers 
but father and sou is immaterial and any hania 
might have made the same mistake not knowing 
them very weU. Apart from this, the eviden^ 
of Gehimal and Hemandas clearly appears to be 

of a general and hearsay nature. 

[15] Apart, again, from this aspect of the 
matter, the learned Magistrate appears to have 
arrived at the conclusion that the statements 
were false on the ground that Dhaniparto and 
Laik themselves have denied that they are true, 
and that the defence witnesses have faded to 
establish that they are true. This ^^“3 a very 

pecuUar way of approaching _ 

’^rto and Laik would actuaUy deny that th y 
were Hurs or that they were associated with Hurs 
and if it was sought by the prosecution 
establish that Dhaniparto and Laik 
associates of Hurs. the prosecution shmild, we 
think have in the circumstances produced aftir- 
tive evidence to prove this other than the 
OTidence of Dhaniparto and La.k themselvee. It 
anceara to us that this was never a case m 
Xh it was expedient to have probated 
Gehimal and Hemandas. The case seems to have 
keen a trivial one in the extreme and it was 

never a case which should have wasted the lime 

St Another aspect of the matter is that at 

tho time local zamindars wore expected to gne 

all sorts of help to the police and aiiy informa- 

tion within their knowledge ns to the actmtie 

of Hurs and their associates, and «»= would 

include anything in the .nature of rumour, and 
muuuo u J o Tr;-,i,, rt,. otherwise. 


75 ' 


‘^Tzamindar. Wher a Hindu or otherwise 
who was nob prepared to come foiward with 

ilrmation would be "7 f Xn“ 

by the pohee. Moreover, the fact that Hba 

mrto aiS Laik were discharged by tho Magis- 

IZ not necessarily give rise to he 

ference that they were never 3 ?'* 

Hum. It ia clear from the evidence of 
wandas. who waa at that time an 
Police, that Laik and Dhaniparto were suspect^ 
of being Hurs or the associates of Hurs long k- 

fore they were actually sent up for 
the Sind Suppression of Hur Outrages Act, and 
that Mr Bhagwandas himself had been ende- 
llvt^g toS them. It was further establi- 
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iladangoval BadUylal a firm ^ Bespon- 
dent No. 1 V. Sanwaldas Madhavdas, a Jim 
_ Respondent No. 2. 

Judicial Misc. Ko. G4 ot 1913. Decided on 24-7-194., 
ArbUration Act (1899), Ss. 14. 15 -Subm.ss.on to 

afbitra.ion on behalf of firm. "rjf*!;. 

Ufation bv one partner only—Award agamstfirnn 

Validity—If can be enforced against ratifying partner 
^Contract Act (1872), S. 196. 

Wlicro tho SQtaissiou to artitraPon on bchal oU 
c wn^nthorised and there has been no ratifica¬ 
tion of the unauthorised submission by all 
oMho firm, the award against tho firm based upon snch 
„ rXSis not bimPDg on tho hrm amt cnonot eren 

1)0 enforced as a decree against one of 

hnq rntifie.1 the unauthroised submission. (lt>77) 2 Mod. 

2^7 and 19 A. I. R. 1932 Bom. 5lti. D^stv^g. iRara 2i] 

Mo‘d.“227 : 36 E. It- 1041. Strangford v. 

t'm 19 A* 1- 1932 Bom. r.lC; MO L 0. 519, 

Bhagwau Maoaji v. Hiraji Promnji. 

parmand naU,da> - for '• 

Suponlal Ila^ianand - for Respondents 211 to b), 

Order.-On 30.3.1937, 31.8 1937 and 5-4.1937, 

respondents 1 and 2 entei-ed into throe contracts 

at Karachi whereby the respondents 1 agreed to 

buy from respondents 2300, 200 and 300 tons ot 

tuJia eeed. and in resiiect of which delivery was 

Z t given in July 1937. The three contracts 

contained a submission clause to the effect that 

in the event of any disputes arising wee° tee 

Tyarties. they were to be referred to the acbitm- 

tion of two persons who were members of the 

Managing Cmnmittee of the Karaclu Indian 

Merchants’ Association, one to bo chosen by 

^^°[ 2 ]^eJpond 0 nt 2 carries on business at Karachi 
but has on office in Cawnpore m which u 
employed one Sundetdas as a clerk on a monteW 
salSy of ns. 60. On 14.7.1937 this Sunderi^ 
and one Goverdhandas Dasani, describing him- 
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^elf ?9 the j)ropfietor of Messrs. Sanvaldas 
iMafllmvdus, resi)Ondents 2, signed a letter ad- 
'li'i'^sed to respondents 1 in these terms; 

'CivwDpire. Mtb .inly 
I\le>srs. Gnp’U Kadheyhl, 

Naya Giiuj, Cawniwrc. 

.;LiU'SA'j, 

1{.\ StjO ions i':Tia. seeds July, Karaciu. 

m cAiiliiiUii'.inn ot the corre-pondence between us re! 
■he ntHivf) laeiitioned coiitruct, we request you to pay us 
Hb lOtJOO rupees ton tbouyaiid only) to enable us to 
•lear the cuisionnicnt at Karachi and despatch the 
^on.ls to f'alci.i’ta as instructed by you. We undertake 
••) tbe same as s jon as possible and we shall 

(raw "11 you at Calcutta in prxportion of Rs. 1250 
'rupees one thousand and two hundred fifty) for every 
himdri'd tons so as to adjust the said 10,000 rupees 
ujwards tlic price oflln- goods proportionately- Further 
wc undertake to charge you comrnifsion at the rate of 
As H per cen* and only actual expenses that we shall 
make in your account 

SI) 'nld Hny du-putc arise between as in respect of the 
vontract in regard to delivery, despatch, payment, 
‘spcnscs, charges, etc., then the same shall be referred 
■.0 the solo arbitnit'on of Mv. S. Bhasin, Advocate, 
Cawnpire, under the Indian Arbitration Act, and the 
dccAion he w II give shall be binding on us. 

Wc hope ycu agree to the aforesaid terms and in 
vnken whereof you will write and confirm this letter 
ilniig with n cheque for the sum of Rs. 10,000. 

We are. 

Yours very faithfully, 
Savaldos Madhavdas. 

S. M. Ruth. 

Coiifirijiid 

Goiordhandas Dasani. 

Proprietor.” 

Paragi’apb 2 of the letter contains the snbniission 
danse in dispute. It is the case of rej'pondent 2 
that this submission clause is not subscribed to 
by any of the partners in respondent 2 firm; 
indeed, it is signed by the clerk of the second res¬ 
pondent's office at Cawnpore and by one Gover- 
dhandas Dasani who has described himself as 
the proprietor of respondents 2, but who is in no 
way connected with the firm of respondent 2. 

[3] Some nine or ten months later, Mr Bhasin 
acted as the arbitrator in pursuance of the alleged 
submission clause contained in the letter of 
14 7-1937 upon an allegation made by respon¬ 
dent 1 that disputes bad arisen in regard to 
short delivery of the contract goods, expenses 
charged by respondent 2, rebate on freight, 
insurance, interest and other matters. 

[ 4 ] On 6-5-1938, one Mulchand, an employee 
of respondent 2 at Karachi, wrote to the arbi¬ 
trator Mr Bhasin, informing him that their 
statement would be p(»ted within three days. On 
8-6-1938 a statement signed by Mulchand was 
sent to Mr Bhasin. On 19-6-1938 Madangopal 
Badheylal, respondent 1, wrote to Mr. Bhasin to 
fix a date of hearing after the first week of June 
1938. On 19-6-1938, Mulchand requested Mr. 
Bhasin to send him a true copy of the letter 
dated 14-7-1937. On 23-5-1938 Mr. Bhasin wrote 


to respondents 2 that he was not in possession 
of the letter dated 14-7 1937. 

[ 5 ] On 28-5-1938, Mr. Dasani writing from 
Sukkur to Mr. Bhasin asked him to adjourn the 
arbitration proceedings till 20-6-1938; meanwhile 
he requested Mr. Bhasin not to send any com¬ 
munication to the Karachi office as there was 
nobody competent to deal with the correspond¬ 
ence in the matter in bis absence. 

[6l On 8 6-1938, Messrs. Suganlal & Co., advo¬ 
cates of Karachi, wrote a letter to respondent 1 
that a sum of Rs. 167-14.9 was due to respondent 9 
in respect of the three contracts made in March 
and April 1937, and informed respondent 1 that 
in case they disputed their liability, respondents 
nominated Lala Buplal Shankerdas, managing 
partner of the firm of Shankerdas Bnplal of 
Karachi, as their arbitrator, and called upon res¬ 
pondent 1 to nominate their arbitrator who 
should be a member of the Karachi Indian 
Merchants* Association within seven days from 
the receipt of the letter. 

[7] On 17-6-1938, respondent 1 replied to 
Messrs. Suganlal & Co, advocates of respon¬ 
dent 2, denying their liability and intimated to 
them that the submission clause in favour of two 
merchants of the Karachi Indian Merchants 
Association had been modified and that the dis¬ 
pute was before the new arbitrator Mr. Bhasin, 
who had fixed the hearingof the case on 20-6-1938. 

[8] On 20 - 6 - 1938 , Messrs. Suganlal & Co. 
appeared before Mr. Bhasin and demurred to 
his jurisdiction. In pars 8of the application wffich 
Messrs Suganlal & Co. filed before Mr. BhaM, 
they set out, what were according to Messrs. 
Suganlal & Co, the true facts of the case. It was 
contended before the arbitrator that the privity 
of contract was between respondents 1 and ^ 
and not between the Cawnpore office of respon¬ 
dent 2 and respondent 1, and that the Cawnpow 
office of respondent 2 haid no authority ® 
any disputes to arbitration arising out of m 
contracts; that the alleged submission ctause m 
the letter dated 14.7-1938, signed by Mr. bundM- 
das and Mr. Dasani did not supersede 
tration clause contained in cL 16 of the toree 
contracts made at Karachi in March and Apm 
1987; that, in fact, arbitration p'oceedinga we 
going on between respondents 1 and 9 at Karacni, 
pursuant to cl. 15 of the three contracts. 

[ 9 ] Various other objections were teken, w 
which it is not necessary to refer. The m 
objection is that neither Mr. Sunderdas nor 
Dasani had any authority to refer ai^ 

in dispute affecting the firm of resf^ent ^ 

[103 Second statement was fil^ by 
Suganlal * Co. bofore Mr. Bha-m on 

also under protest. On 

informed Messrs. Suganlal A Ca ihw 
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arbitration proceedings were again fixed for 24-7- 
1938 . Messrs. Suganlal & Co. pointed out to Mr. 
Bhasin that 24.7-1933 was a Sunday, and that 
the proceedings hold on 24th of July would be 

[111 On 22-7-1938, Messrs. Suganlal & Co., 
informed Mr. Bhasin that resiiondent 2 had filed 
tt suit against respondent 1 at Karachi and that 
a notice had been ordered by the then Court of 
the Judicial Commissioner of Sind against res¬ 
pondent 1 for 4-8-1938 to show cause why an 
injunction should not issue to restrain Mr. Bhasin 
from proceeding with the arbitration. 

[12] On 25-7-1938, however.Mr. Bhasin passed 
an award whereby he awarded a sum of rupees 
8261-2.9 from respondent 2 to respondent l. In 
due course, respondent 2 filed their objections 
to the award, and these are before me for disposal. 

[13] The main ground on which I propose to 
set aside the award is that there lias been no 
valid submission to arbitration in favour of Mr. 
Bhasin. Mr. Bhasin was examined on commis¬ 
sion and his evidence has been brought on the 
record as Ex. 73. According to the evidence of 
Mr. Bhasin, he was told in July 1937 that there 
wore contracts for turia seed between respon¬ 
dents 1 and 2, and that certain differences had 
arisen out of these contracts between them; this 
information was given to him, by Mr. Dasani, 
who was then at Cawnporo. Mr. Bhasm says 
that Mr. Dasani told him that he was the pro- 
prietor of the firm of Savaldas Madhavdas, res- 
pondent 2, and asked Mr. Bhasin to act as the 
sole arbitrator in the matter of disputes between 
respondents 1 and 2; Lala Eadheylal of the firm 
of respondent 1 and Mr. Dasani met in his office 
and Lala Eadheylal said that if all disputes 
between the parties were referred to arbitration 
immediately, ho would make payments in respect 
of the three contracts. This was agreed to by 
Mr Dasani, and according to Mr. Bhasin, Mr. 
Daeani gave to Lala Eadheylal the letter dated 
14-719S7 Ml*. Dasani and Lala Radheyial ex* 
changed letters, the draft of which was dictated 
by Mr Bhasin; after the two letters were ex¬ 
changed, Lala Eadheylal gave to Mr. Dasani a 
cheque for Ea. 10,000. 

[ 14 ] It is clear from the evidence of Mi. 
Bha=in that it was Mr. Dasani who signed the 
letter dated 14-7-1937. All that Mr. Bhasm says 
is that Mr. Dasani, gave himself out m the pro- 
prietor of the firm of respondent 2. Mr. Bhasm 
has no personal knowledge of the capacity m 
which Mr. Dasani was acting or purporting to 

ri6] On the other hand, two partners of the 
firm of respondent 2, Madhavdas and KaQa>^lal. 
have given evidence before me and both have 
aflid that Mr Dasani had nothing to no Trith 
lOIS S/ll & 12 


their firm; ho was merely a friend of Kanayalal. 
Certain partnership deeds have been produced 
before me and these plainly show that Mr. 
Dasani was never a partner in the firm of res- 

indent 2. . ., c 

[ 16 ] I am satisfied from the oviueiice or 

Madhavdas and Kanayalal that Dasani bad no 
connection with the firm of respondent 2 and 
that Sunderdas was only a clerk employed at 
Cawnporo for the purpose of securing orders, 
which were in their turn subject to confirmation 
by respondent 2 at Karachi. 

[17] The question arises, whether the so-called 
submission clause contained in the letter of 
14 - 7-1937 is one which can bind respondent 2? 

[is] Sub-s. (2) of S. 19, Partnership Act, says; 
“in the absence of any usage or custom of trade to 
the contrary, the implied authority o( a partner does 
not empower him to-(a) submit a dispute^^telatiiig to 
the busiuess of the Gvm to arbitration ».»» 

[ 19 ] Now, so far as the three contracts which 
were made at Karachi in March and April 1937 
are concerned, they contain a valid submission 
clause because the implied authority to refer the 
matter to arbitration is derived from the custom 
of trade in Karachi. But the submission clause 
contained in the letter dated 14.7-1937 signed by 
Mr. Sunderdas and Mr. Dasani and relied upon 
by respondent 1 is not a submission clause which 
has been subscribed to by a partner in the firm 
of respondent 2. It is a submission clause signed 
by one Sunderdas, a clerk in charge of the 
Cawnpore branch of respondent 2 and one Mr. 
Dasani a person wholly unconnected with res¬ 
pondent 2. It is clear from the evidence that 
neither Mr. Dasani nor Sunderdas bad any 
authority from respondent 2 to refer any matters 
in dispute between respoudonts 1 and 2 to arbi- 

tration. , ^ 

[ 20 ] Mr. Parmanand Thakurdas for respon¬ 
deat 1 has not led any evidence to show’ that 
Mr Sunderdas or Mr. Dasani was a partner in 
the firm of respondent 2. The evidence led 
before mo clearly shows that neither Mr. Sim- 
derdas nor Mr. Dasani was a partner in the firm 
of respondent 2. Mr. Sunderdas and Mr. Dasani 
had no authority to refer any disputes between 
respondent l and respondent 2 to arbitration. 

[ 21 ] Mr. Parmanand contends that while it is 
true that authority of Sunderdas and Mr. 
Dasani to refer disputes between respondents 1 
and 2 to arbitration has not been proved, never- 
thelcss respondent 2 has ratified the act of Sun¬ 
derdas and Mr. Dasani as certain letteis written 
by Mulchand an employee of respondent 2 would 
appear to indicate. On the evidence before me it 
is impossible to hold that all the three partners 
have ratified the w-called submission contained 
in the letter dated U.7.1937. 
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{■ 22 ] Soetion iC', Contiiict Act, deals with Uie 
-ubjcct of ratincaiion; and it is i-lain ibat the 
j,c-r?on wlio can ratify is tbo person on whose 
behali the act is done. In this case, tlie persons 
who could ratiiv the unauiliorised act of Sun- 
derdas and Mrfl'asani were the three partners 
constitiuicg ilie linn of respndent 2. I can find 
nothing in the evidonce to justify the conclusion 
That all the partners in the fimt of respondent 2 
iiavc ratified the act of Mr. Sunderdas and Mr. 


Dasani. 

[231 Ml'. Pannauand for respondent 1 lias 
argued from the letters written by Mulcband and 
the account filed by respondent 1 that at any 
rate the arrangement as regards payment for the 
goods has been assented to and given effect to 
by resi)ondent 2. This arrangement refers to the 
payments of it'. 10,000 by respondent 1 as a 
guarantee of good faith on their part before res- 
l)Ondent 2 agreed to despatch the goods to Cal- 
cutta. I am inclined to accept the iiosition that 
resixmdent 2 hnew’ about tlie arrangement as 
regards the manner in wliich tbo goods were to 
he paid for and assented to it. But I am not 
f--atisfied that all the partners in respondent 2 
firm had knowledge of the submission clause as 
contained in the letter dated 14-7-1937 and had 
assented to it. Indeed, the correspondence shows 
that respondent 2 called in^on Mr. Bhasin to 
send them a certified copy of tlie letter dated 
14-7-1937 ; i\Ir. Bhasin however replied that the 
letter was not in his jiossession. It is true that 
from one of the letters written by Mulcband at 
Karachi, it would appear that Mulcband knew 
that Mr. Bhasin was acting as an arbitrator. 
But Mulchand’s knowledge cannot be called 
ratification I'V all the partners in tlie firm of 
resiiondent 2. Far from there being any ratifica¬ 
tion on their part, resixindent 2, engaged Messrs. 
Suganlal & Co., to protest against the arbitra¬ 
tion proceedings before Air. Bhasin. 

[24] Mr. Parmanand has next contended that 
assuming,_ there was no ratification by all the 
partners of respondent 2 of the unauthorised act 
of Air. Sunderdas and Air. Dasani, there is evi- 
denco to show that Kanayalal, one of the part¬ 
ners, at any rate, had ratified the unauthorised 
act of Sunderdas and Air. Dasani. Mr. Parma¬ 
nand has drawn my attention to the evidence of 
Aladhavdas. a partner in the tiiin of respondent 2, 
where Aladhavdas has stated that in 1987-88 
lianayalal was in Karachi. It is true Kanayalal 
has stated in his evidence that he left Karachi 
in the end of August 1937. But Air. Parmanand 
is justified in relying upon the admission of 
Madhavdas that Kanayalal was in Karachi in 
1937-38. Alaffiavdas has also admitted that, 
letters written by Mnlchand to respondent 1 or 
Mr. Bhasin must have been written under instruc¬ 


tions from Air. Kanayalal who was then in 
Karachi. I am inclined to hold upon this evi¬ 
dence that Kanayalal knew of the arrangement 
referred to in para. 1 of the letter written on 
14-7-1937, as also the submi^ion clause contained 
in the same letter. Upon this evidence Air. Par- 
manand contends that assuming respondent 2 as 
a firm is not bound by the submission clause, 
Kanayalal must be held bound by reason of his 
having ratified the unauthorised act of Mr. Sun- 
derdas and Air. Dasani. 

[25l The difficulty in accepting Air. Parma- 
nand’s contention for the purpose of holding 
Kanayalal liable under the award is that the 
award has been made by Air. Bhasin against the 
firm of respondent 2 and not against any indivi¬ 
dual member of the firm. The reference in this 
case was under the Arbitration Act of 1899, and 
the procedui’e to be followed on the making of 
an award under the Arbitration Act of 1899 is 
laid down in S. 11 and the following sections. 
After an award has been filed in Court under 
S.ll, unless the Court remits it under S.13, or 
sets it aside under 8.14 of the Act of 1899, it is 
enforceable as if it were a decree of the Court. 
It is to be observed that in the Arbitration Act 
of 1899, there is no provision analogous to S. 15» 
Arbitration Act of 1940, where power is given to 
a Court to modify or correct an award. Under 
the Arbitration Act of 1899 the powers of Court 
are limited to remitting the award, setting it 
aside or enforcing it as if it were a decree. The 
award in this case being agaiMt the fira ox 
respondent 2, it is to be enforced as a decree 
against respondent 2 as a firm if it is not set 
aside. If it is set aside, the question of enforcing 
the award as a decree does not arise. There isno 
provision, as far as I can see. in the Arbitrat on 
Act of 1899 which enables a Court to enforce the 
award as a decree against an individual mem¬ 
ber of the firm when the award is made against 


le firm as a whole. 

[26l Air. Parmanand has drawn my attenfaon 
) Bindley on “Partnership,” Edn. 10, at p. iw, 
here it is stated that "the partner wtnaUy 
.ferring the dispute is. however, hi^lf 
Y the award.” and the authority cited is U6i7) 
Mod. 227.^ On referring to the case 
nd it was a case where an action was brought 
a the case for non-performance of an awm* 
he defendant in that case bad. on tohall ot 
iraseK and his partner, referred all ^ifferen^ 
nd controverries between the plaintiff andr 
lem to arbitrators, and promisedJo 
teir award; the award was that 
re prOBecuted by the plaintiff sgai^ the defen- 
snt shall cease, and that he shall pay ® 
IftinUff a certain sum of money. For nro- 
symeiit, action ™ brought upon this apecal 
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declai-ation, to \Yliicb the tlofon*lant ilenuirreil. 
The Court held that ,. , . , 

“tUo deteudiint my nndeiUikc (or his nm| 

b iviuK engaged (or him. and inoimscd that he shoakl 
petfom tta award on Iris pavl (notwiltatandmg bo 
mvlner is not bound so to do), yet if he refuse*, it is 
breach of the defendant’s pi-omisc. 

The action in (iGTI) 2 MoJ. 227' was teed «i«n 
the bi'Gach of the defendant’s undeitakmg. i hi., 
is made clear in vol u of the Knghsh and 
J-lmpire Digest at p. 32S. where in pam. US. re¬ 
ferring to the case in (11377) 2 Jiod. 22i ]■-. It. 

^^‘‘If oneoftl^oV't'i^^^ sign an arbitvalion bond'for 
liiimcH and partner’, when the partner is ^ 
10 the arbitia^tiou. the noo-sigmng partner is ^ 

to perform the a«ard, but his lailure todosou.r 

breach of the signing partner s promise. 

(1677) Mod. 227^ is therefore not an authority 
for the proposition that, where an award has 
been passed against a lirm. which was not a 
party to a i-eference to arbitration, he ra dying 
partner can be held liable personaUy. although 
the award is set aside against the nnn. 

[273 lU. Parmanand has also relied uiKin the 
case in A. I. K. 1032 Bom. 5lG: but tins case has 
no application to the facts before me. In the 
Bombay case no objections to the award were 
filed. A decree was passed in terms ot tlio 

award, and under the provisions of 0 .2J, 11.50. 

Civil r. C., the liability of partners not served in 
the suit was to be determined by the executing 
Coui-t. In the present case, as l am setting aside 
'.tlie award on the ground that the submission o 
arbitration was unauthorised and that there ha. 
been no ratification of the unauthorised submis¬ 
sion bwaU the partners of the firm the award 
ba^cd upon such a reference cannot bo enforced 
as a decree against one of the partners who lias 
ratified the unauthovise'l submission. 

[283 1 would accordingly set aside the award 
and order that it be struck off the file. Eespon- 
dent 2 will get costs of their objections from 

respondent i. 

gQ Award set iiside. 
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O’Sullivan and Thadani JJ. 
Ghumantnal Lokumal and others-^Plain- 
tiJJs^Appellants v. Faiz Muhammad llaji 

Khan and olhers-DeJendants^Bespondents. 

Uirst Aonaal No. 5 of 1942, Decided on 12-519V/, 
(rom docS of 1st Claes Sub-Judge, Sbikarpur. D/- 

29'U.1941. 

Mahomedan law - Cosharers - Ahenalion by 

one cosbarer of part of property - 

jof adjusting equities between bimsclf and bis 

vendor in regard to property not alienated to him- 

Maslim co&hater nlieofttes a part oniy, of 
the property held in co-owncrship mlhout authority of 


his other coshaver, the vendee is nut eiilitlod to adju>t- 
,ncul ot equities in rc-spoel of fthcr prop-'clJ 
ro-ownership tvhicli has n'll I-ceu alienated 

his vendor. '• ‘ 

The question of adjustment of equities between the 

vendor and vendee upon a suit by a 

for partition of the ciiliro property held in 

^hin miebt properly arise hnt a vendee cannot compc 

him to G^ie for a general pnvlilion. for tlio 

adiusling equities between the cosliarcr vendor and 

himself, much less can lie institute 

purpose of adjusting equities between 

Muslim cosbarer vendor in regard to piopaly which 

has not bc-cu alienated to Imii; Ln.-e taw 

Cans referred:— 

1. (•22)16S.L.ff.lW:9A.l.ff.l9;22Sind 41 : (0 

I C 841 (F.B.), ^Vazir V, DsviulvOmal. . 

2. Vo7) i s. L. R. 133, Dhamimal v. Mt. Iva-m 

Bom. 1S3. Abdul Kadav v. ^ 

4 (’15) 28 I. C. S9o ; 3 A. I. R. 1916 Mad. -48, 

Moideensa Rowthen v. 

5 Second .Appeal No. 6-1 of 19*2, D/-20-3-i9i/. IvClii 

iiial Kewalmal v. Uuzar IJaUish 

6. (’78) 3 Cal. 198 : 4 I. A. 24( : 3 bar. i30 • ^ » utbei 

m (P.C.), Dcendyal ball v. .. 

7. (’22) 45 Mad. 449 i 9 A. I. R. 1922 Mad. 112 . C- 
I C. 8G9, Subba Goundan v. Kvishnamachiivi. 

8 (’27) 50 Mad. 320 : 13 A. I- R. ^ad. J = ^ 
I. C. 993, Kandasamy Udayan v. 

9. (’39) 20 A. I.B- I^om. 40 .1'9 I-C. i-l, 

(JemalsingjiKhumansingjiv.j.ailati. 

10 (’39) 1. L. R. (1939) Kar. 59. : 20 A. b R-1939 
sind 315 : 185 1, C. 11, Mangalmal Aganma! v. Haji 
Muhammad lAif. 

Kimatrai Dhyraj — for Appellants. 

Khanchand Gopaldas - for Respondc-uti^. 

Thadani J. - Ti.id U an appeal from the 
ilccisiOQ of the leatneJ First Class fc»ubori3ma_tc 
.3udge, Shikarpur. in Suit No. 67 of 1939, in 
whicli he dismissed the plaintiff-appellants pit 
with costs. It appears that the aiipellants had 
purchased some agricultural property from one 
Bakhsbokhan and llajiklian. sons of one Katbo- 
khan, by several deeds. The proj^erty shown in 
List A attached to the plaint was sold m its 
ontiretv to the apiiellanta; as regards the pro¬ 
perty in ListB. an undivided twelve annas 
.slmro XN'as sold to tlieui. Daklisbokban Mid Haji- 
khan had stated in tlie sale-deeds that the pro- 
]x;rty sold to the api^ellanls was their exclusive 

property. 

[2] In 1930, heirs of Nathoklian filed Suit 
NO 78 of 1930 in the Subordinate Civil Court of 
Sbikarpur in which they claimed the property 
included in Lists A and B in the presenUuit, as 

Monging to Natbokhan, and disputed the right 

of Bakbsbokban and Hajikban to alwnate their 
sharo in the properly. Tiie appoUants were 

joined asdefendanUinthat8uit.and they raised a 

number of defences including limitation and 
adverse possession, 'rbeir main defence, however, 
was that a suit by the heirs of the deceased Fatho- 
khan for a paitial T^rtition was incompetent and 
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that the entire property of the deceased ^atllO. 
khan should ha^•e been made available for a 
General partition. The trial Court on the autho- 
ritv of the rull Dench decision of the Court of 
the Judicial ('ommissioner of Sind in 
1C s. L. r. 133^ negatived the appellants’ 
contention and found that the property 
involved in Suit No. 78/1930 was the property of 
the deceased Nathokhan, and that the shares of 
the plaintiffs in that suit could not be alienated 
by Ilajikhan and Bakhshokhan. An appeal pre- 
ferred against the judgment and decree passed 
in suit NO. 78/1030 was dismissed by this Court. 

[C] The appellants in the present suit seek to' 
have a general partition effected in the other 
propoi-ties of Nathokhan which were not aliena¬ 
ted by Hajikban and Bakhshokhan. Those pro¬ 
perties are mentioned in Lists C, D and E, in 
the present suit. The respondents resisted the 
appellants’ suit on the ground that they had no 
right to sue; that the suit was barred by the 
decree in suit no. 78/1930; that so far as the 


they were the subject-matter of a partition in 
Suit NO. 78/1930 and which resulted in a decree 
for partition. This position has been conceded in 
para. 15 (a) of the plaint. Paragraph 15 (a) of 

the plaint reads as follows: 

“That the Court be pleased to declare that the decree 
in Sait No. 78 of 1930 in favour of the defendanls 
(Nos. 18 to 40) will be sufficiently and adequately satis¬ 
fied both in quantity and value, without touching the 
plaintiffs in their purchased property and disturbing 
them in any way as directed in that decree from the 
property shown in Schs. C, D and E and share of the 
defendants in Sch. E.” 

Both in the lower Court and before us, the relief 
claimed in para. 15 (a) of the plaint was given 
up. Mr. Kimatrai, however, relies upon cL (b) of 
para. 15 of the plaint which reads as follows: 

“That the Court be pleased to direct the partition of 
the entire property comprised in Schs. A to E in the 
manner and method prescribed above to prevent the 
possibility of the plaintifls’ property shown in Sch. A 
and their share in property in Sch. E, being touched 
in any way and to give such other relief as the justice 
and equity warrant and justify." 

"We cannot see how, when the relief claimed in 


property mentioned in Lists C, D and E is con¬ 
cerned, it has not been sold to the appellants by 
Bakhshokhan and Hajikhan; that the appellants 
are, therefore, not entitled to a declaration and 
partition as claimed by them. 

[ 4 ] Upon the pleadings, the trial Court passed 
the following issues: 

*'(1) Have the plaintiffs a right to sue or not? (2) Is 
the suit not in proper form? (3) Is the suit barred by 
decree in Case No. 78 of 1930, of the First Class Sub¬ 
ordinate Court, Shikarpur? (4) Are the plaintiffs estop¬ 
ped from bringing this suit? (5) Was the property 
shown in the plaint left by Bakhshokhan and Haji¬ 
kban? (6) Has any property been sold by Bakhshokhan 
and Hajikhan? (7) Are the facts stated in paras. 5, 6 
and 7 of the plaint true? If so, what is the consequence? 
(8) Arc the plaintiffs entitled to the declaration as 
prayed for in para. 8 of the plaint or to partition as 
prayed for in para. 9 of the plaint? (9) What should 
the decree be? 

[ 5 ] The learned advocate for the appellants 
lias challenged the findings of the trial Court on 
all the issues except issue 6, in regard to which 
there is no dispute between the parties, as it is 
common ground that the property mentioned in 
Lists A and B only bad been alienated by 
Bakhshokhan and Hajikhan to the appellants. 
But it is contended that the properties men¬ 
tioned in Lists c, D and E which were not 
alienated by Hajikhan and Bakhshokhan, should 
be made available for a general partition so as to 
give effect to equities between the vendors 
Bakhshokhan and Hajikhan and the vendee-ap- 
pellants, in view of the fact that in suit No. 78/ 
1930 the appellants’ contention for general parti- 
tion was negatived. 

[6] Mr- Kimatrai concedes that his clients 
cannot obtain a partition decree in respect of 
the properties mentioned in Lists A and B, ss 


cl. (a) of para. 15 has been abandoned, the relief 
contained in cl. (b) can be granted. The appel¬ 
lants seek to have partition effected not only of 
the properties mentioned in the Lists C, D and 
E, but also of the properties mentioned in 
Lists A and B. The relief claimed in cl. (b) of 
para. 15 is plainly dependant upon the relief 
claimed in cl. (a) of para. 15. If no declaration 
can be given with respect to properties men¬ 
tioned in Lists A and B as conceded by the ap¬ 
pellants’ advocate, the question of directing a 
partition of the properties mentioned in Lists A 
and B in our opinion does not arise. 

[8] Before the appellants can claim partition 
of the properties, described in Lists C, D ^d B 
they must prove that they are cosharers. But» 
is the case of the appellants that they have no 
share in these properties. If the appellants wve 
no legal right to claim partition of the pm^rtaes 
mentioned in Lists 0 , D and E, we f^ to W 
how they can ask the Court to make them 

available for the purpose of giving effect to wnai 
the appeUants caU equities between 
and their vendors Bakhshokhan and Haj^- 
We shall presently consider the cases which Mr. 
Kimatrai has cited before us in support ol tus 


lontention. 

[ 9 ] We are unable to agree with the generahty 
of the proposition that even when no le^ m 
esiato in a vendee to claim partition from ^ 
vendor, a vendee can claim a partition 0 
properties belonging to his ^enjir ^d toe 
vendor’s cosharers by reason 
vendee’s rights have been affec^ by 
decreed upon a suit for parti ion 
the cosharera of the vendor in respect of that 
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property only wbich bas been alionaW by the 
vendor (o the vondco witbont autbor.zation ot 
bis cosbarers. bVe take tbo view that where a 
.Muslim cosbai-er alienates a part only ot U o 
!property held in co-ownersbip without 
'of bis other cosharer, Ibe ventleo is not entitled 
to adjustment of equities in respect of other pro- 
petty bold in co-ownership which has not been 
alienated to him by bis vendor; and we think 
'this is in conformity with the personal law ot 

the Muslims relating to succession. 

do] Under the Muhammadan law, a Jluslim 
cosharer is upon succession entitled to a spccilic 
share in every fraction of the estate, and applj- 
ing the law to the facts before us. it is plain 
that in the properties mentioned m Lists c. D 
and E. the heirs of Nathokhaii are cosharer. 

oiiu AJj _• rPlxA UAivc nr 


and E, me ueita ... ^ 

with numbers mentioned therein. Phe heirs o 

Nathokhan have not claimed partition o the 

property in Lists C, D and E. If 

were to succeed in obtaining partition ot he 
pmperties mentioned in Lists C D and E on ho 
equitable doctrine of adiustment of 
tLn themselves and 
khan and Hajikhan, tho heirs of 
would still retain their share m e^ery fraction 
of the properties decreed in favour of the appel¬ 
lants. The result would be that the 
rights upon the adjustment claimed by them 
would be subject to the legal righ s of the co^ 
sharers of their vendors, a situation entirely 
alien to property rights of Muslims. 

[11] In IG S. L. E. 133.^ a Full Bench of the 
Court of the Judicial Commissioner of Sind, on 

SS :ab^lS^ana^l It. wb..h.r a suit 

Z ptL of Ibo portion alieoatcd ,s oomFtenb 

answered the 6rst part m the nega i ^ . 
second nart in the affirmative. KmcaM J. U. m 
SriJgl judgment of the Full Bench ob- 

Kin deciding 0 ^-.jon 

lies cbicfJy in tho frequency with which 

have applied to suits between Mussalman. the luies 

that appertain to Hindu co-parcccaries. 

It appears that in 1 S. L B 
a Judge of the Court of the Judicial Commis- 

S—; 

And in a Bombay case 23 Bom. 108, Parsons .1. 
had stated that in the Bombay Presidency a suit 
for partition of an inheritance by Mu^lmans 
was^ardly distinguishable from a 
■ by Hindus. The Full Bench of ^ the Court 
of the Judicial Commissioner or Smd did 


not accept the view of Parsons J. or Crouch 
A J 0. and confined the examination ot tlioso 
cases only in which joint Hindu families woro 
not involved, and Kincaid J. 0. referred to tho 
case in 2S I. C. 805.* with approval. 

fi2l It may be conceded that tho (luestion of 
adjustment ot equities between tbo venJor and 
vendee upn a suit by a Muslim cosbaree for 
partition of tbo entire i-roierty beld m co- 
ownership might properly arise, but wo cannot 
accept the position that, while a Muslim 
sharer elects to sue for partition of some o the 
properties only held in co-ownership, a r endee 
cm compel him to sue lor a general partition,, 
for tho puriose of adjusting equities between the 

cosharer-vendor and himself. It Mr- 
contention were to prevail, it would put totter» 
upon what this Court in second Appeal Ao, G 
of 1912,“ has held to he an unfettered right of ,1 
iluslim cosharer to claim partition of some ot 
the properties only beld in co-ownership, while 
retaibng his co-ownership m the rcmainin„ 

It, then, a vendee cannot '-■equirc a 

Muslim cosharer to sue for a general 
much less can he institute a smit lor the sole 

puniose of adjusting equities 
and his Muslim cosharer-vendor ™ ‘ 

property which has not been alienated to him, 
L is sought to be done m the case before us. 

[Ill The analogy of a case where a vendee- 
defendant in a suit for partition by a llmdii co¬ 
partner in respect of some ot the co-parcena^ 
properties only lias been relegated to a smt tot 
he purpose of adjusting equities between ho 
coparcener vendor and the vendee is quite in- 
applkable to tbo case of a Muslim cosharer, 
vendor. As was ol)3eLVcd by Kennedy J- L. 

!;u3s?SSgsriS:i 

l«-irr5rSiS'Sr, 

anS divfdaa ?ro.n the rest ol the estate, he has a right 
to an immediate share in that i>oition. 

[15] Wo think tho Full Bench decision of tbo 

Court of the .Judicial Commissioner of Smd ra 
IG s L B. 133,* is against the contention of th 
apr«llant3 that in a suit by a Muslim cosharer 
foTpartition against his cosbarers and vendee 
lelatfng to the property alienated 
the vendee can claim a general partition of all 
the properties belonging to the Muslim cosbarew 
so as to have the question of adjustment of 
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equities between Liuia^li and his ^Iiislnn co- 
sharci'.vendors decided. 

[IG] Ml’. Kiniati-ai for tho ju-rellpts ^ 
relied upon a decision of theii’ Lordships oi ihe 
IVivy Council in 3 Cal. 103.'= and two other cases 
jo Mad. -119‘ and 30 Mad. 320d all of which were 
cases in which Hindu co-parcenary proierties 


rained in accordance with law as it stood when the 
action began. [Paras 9 and 11] 

Annotation : {’44*Com.) C. P. C., Pre. N. 3 Pis. 1 
and 10. 

(b) Sind (Residential Premises) Control Order 
(1942), (as amended in 1946), Cls. 12 and 13—Pro¬ 
ceedings commencing belore amendment—Finality 
ot order of Collector is not aliected by subsequent 
amendment. 


were involved. 

[ 1 ?] Mr. Kiniacrai has relied upo'- certain 
observations of llangnekar J. in A. I. R. 1939 
r.om. 40 ,'* hut we do not thinli they have any 
apjdication to the facts before us. The proposi¬ 
tion that in effecting partition of joint property 
between cosharors and an alienee from one or 
some of them, equity requires that partition 
should be so effected as not to prejudice the 
latter, may for the i urposes of this appeal be 
conceded. But as the learned trial Judge has 
observed, the question of equities as between the 
cosharer-vendors and the appellant vendees was 
considered in Suit No.'7S/l030, and no further 
question of the adjustment of equities arises in 
the present suit, the more so as none of the pro- 
{•ertics mentioned in Lists c, L and E has been 
alienated to the appellants. Nor do we think the 
principle enunciated in I. L. R. (1939) Kar. 557,^^ 
governs the facts before us. 

[lel We agree with the learned trial Judge 
that the suit as framed did not lie, the appel¬ 
lants having no right, title or interest in the 
properties described in Lists C, D and E, and 
that tl)e decision in Suit Ko. 78/1930 op)erated as 
rci judicata in so far as it related to properties 
mentioned in Lists A and B, and that as the ap¬ 
pellants are not the alienees of any of the pro¬ 
perties described in Lists C, D and E, they have 
no right to claim adjustment of equities arising 
out of the sale of properties mentioned in 
Lists A and B, having regal’d to the rights of 
Muslim cosharers in property held in co-owner, 
ship. In the result we dismiss the appeal with 
costs. 

N.S.D, Appeal dimmed. 
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Karlarshvj—Applicant v. Hassanand — 

Opponent. 

Civil Eevu. Appln, No. 92 of 1946, Decided on 22nd 
April 1947. 

(a) Interpretation of Statutes — Retrospective 
effect — Alteration of law during pending pro¬ 
ceedings. 

A statute cannot be interpreted as operat:ng retros¬ 
pectively in the absence of express provision to that 
effect and when the law is altered during the pendency 
of any action the rights of the parties must be detec- 


Whete the proceedings had commenced prior to the 
amendment and under Cl. 12 of the Order as it stood 
then the order of the Collector was final, the subseqaeni 
amendment providing for revision to the Provincial 
Government could not in any way render that order 
inconclusive and since the amendment providing for 
revision was made subsequent to the commencement of 
the proceedings neither party was entitled to resort to 
revision against the order. [Para 15] 

Cases referred 

1. (1905) 190-5 A. C. 369 : 74 L. J. P. C. 77 i 92 L. T. 
733. Colonial Sugar Refining Co„ Ltd. v. Irving. 

2. (’27) 14 A. I. R. 1927 P. C. 97 ; 54 Cal. 608 :34 
I. A. 152 : 101 I. C. 33 (P.C.), Keshoram Poddat v. 
Nundo Lai MuUick. 

3. (’27) 14 A. I. B. 1927 P. C. 242 : 9 Lah. 284 : 54 
I. A. 421:106 I. C. 156 (P. C.), Delhi Cloth and 
General Mills Co.. Ltd. v. Income-tax Commr., Delhi. 

4 . (’08) 32 Bom. 337, Nana v. Sheku. 

5. ('26) 13 A. 1. R. 1926 Bang. 205 t 4 Bang. 221: 9/ 
I. C. 1023, Sakeena Bibi v. Stephens. 

Madhau das Bhagnt — for Applicant. 

Tihamdas Wadhutual — for Opponent. 

0’Sulli¥an J.— This is an application under 
S. 32, Ivarachi Small Causes Court Act quwtiorung 
the legalitv of an order made by the Chief Judge 
of the SmaU Causes Court, Karachi, under the 
Sind Rent Control (Residential Premises) Order. 


[2] The facts are simple, but the point raised 
is of considerable interest. The opponent Um- 
sanand Radhakrishiu Batheja, a landlord, insti- 
tuted proceedings in the Court of the 
Causes, Karachi, under S. 18, Karachi Small 
Causes Court Act to eject a tenant, Kartarsmg, 


Under cl. 10 of the Sind (Residential 
remises) Control Order. 1942. which ^ m tee 
ature of emergency legislation, no ora 
ectment may be made unless, 

.ndlord has obtained a certiBMte tom t 
lent Controller in accordance with that sect ■ 
[4] On 30th April 1940, the opponent, appu» 

) the Bent ControUer for the necessary cer ■ 
cate and this was granted on 21 st June 1 • 

inder cl. 12 of the Bent A 

;ood on 30th April 1946, when the cerhfica 

■as granted, an appeal lay to the 

gainst the order of the ControUer ^antr^jhe 

srtificate and the decision of the 

*^[ 5 ]^ On'15th July 1946, the 
ppeal under cl. 12 to the on 

'ollector decided that appeal, ihe ^ 

4th August 1946 filed ejectment proceeding 
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the Coui’t of the Kaiachi Small Causes. On 0th 
September loio. while the proceedings were 
pending, the Collector allowed the appeal and 
set aside the order of the Rent Controller. 

[G] On 22nd August 19-16, while the proceedings 
in the Karachi Small Causes Court wero sUl 
pending, the Rent Control Order was amended 
by the introduction of a provision empowering 
the Provincial Government to modify, annul or 
Averse the order of the Collector This was 
brought about by substituting for the o^wnal 
cl. 12 of the Rent Control Order, els. 12-13 and 
14. Under the amendment, cl. 12 provided for 
apical to the Collector and cl. 13. which reatU 
arfollows. provided for revision by the Provin- 

^*^\:S^Pro^S?Govetiimeiit iimy cfill for and cp- 
mV leS of any enquiry made or proceeding 
Sbj tbe Sector ork ConttoUev, for tbe pur^sc 
o! satisfyins itself as to the legality or propriety of any 
decision or order made thereon, and as to the regularity 
orirproeSnss. K in any case, it shalUppeav to 
the Provincial Government that any decision or ordei 
so cued ior should b-f 
or reverted, it may pass such order thereon as 

Tbrnew cl. U provided that orders under els. 12 
and 13 should bo final to the e^rtent laid dov-m. 

[7l The opponent thereuixm made a r6\ ision 
application to the Provincial G^erment under 
the amended order and on IGth septembe 1946. 

Government set aside the order of the CoUector 

and restored the order to the 

[8] On ist November 1946, the learned Chief 

Judge. Karachi Small Causes Court, dismisses 

the objections of the applicant, and 
for poKession in favour of the landlord opixment, 
on the basis of the order of Government restor¬ 
ing the certificate of the 

[9] It is the contention of Mr. Madhawdas, 

who appears on behalf of the apptant and who 
has argned this matter with coosiderable ability, 
that the order of Government 
be taken into consideration m the 
idroceedin^s. It is his contention that statutes 

[cannot be°interpreted as operating 

in the absence of express ' 

and that when the law is altered during the 

pendency of any action, the t'#'®^ 
must be decided in accordance with the law as 

it existed when that action began. 

[10] Therefore, according to Mr. Madhavda^. 
the Rent ControUer. having been first approached 
on 80th April 1940 under the provisions of the 
then Rent Control Order as unamended and 
which clothed the decision of the Collector with 
finality, the order of the Collector must remain 
unaffected by the subsequent amendment pro¬ 
viding for revision to the Provincia Government. 

[11] We consider that Mr. Madhawdas con¬ 
tentions are well founded. The principles to 
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which he has referred are stated in the leading 

case of 1905 A. c. 360,‘as follows; 

‘•A 3 regards Ihfl geueiel principle iipplicaWo o bo 
case there was no controversy. Ou tba 
not disputed that if the matter lu 
ot procedure only, the petition i- well 
other hand, if it be more than a matter oi J; 

if it touches a vi^'ht in existence at the passing ot th 
. it ttcoiicVded that, in -cordamie with a long 
line of authorities eilendicg from the 
Coke to the present day, the appellants would be cn 

titled to succLl. The Judiciary Act is 

tivc by express cnactmeut or by ' 

the question does uot udmit of doubt, io ae r 
suitor iu a pending action of an 

UStS 

the netnre of juaicel ^ 

Madhawdas has retemd us to a decision of he 
P,,vy Council, A. I. R. 192T r. c 07,' in wh.c^ 

the facts are very close and ^ ’ 

tain proceedings under the Calcutta Kent Ao . 
In Jt case the appeUant who was a ‘onanl had 
taken certain action under the Act for the fixa- 
"a reasonable rent. The rent was diJy 
fixed by the Controller hut toe tenant /'s- 
satisfied with the ControUer’s decision, filed an 
appeal to the President of the Improvemen 
CoLitteo, to whom, under toe Act, an ap^ 
lay Owing to stress of business the appeal was 
nmiecided by the President tor a considerabl 
time, and during that period two s“>'50T"®n 
enactments wore passed which had the 
terminating his poweis. In view of toese changes 
the President, when he eventually heard too 
appeal refused to dispose of it on too ground 
tilt his powers had then terminated. Ag““3t 
this decision a revision application was made 
to toe Calcutta High Court and decicled agains 
the tenant. On appeal to toe Privy Co^d' ° 
the principles already enunciated ‘ 

Lordships decided that the President ot the I n- 
movement Tribunal was hound to exercise bis 

fnrisdiction and remitted 
tor this purpose. They pointed out l^at the Act 

applied as at the time the parties begin to move 
uScr it, and that this was before the iiowers of 
the President were terminateu. 

[12] Another decision of the Privy Council 
which has afforded us guidance is A. i. R. 1927 
V, c. 212.^ In that case their Lordships were 
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Abraham D. Danial v. IIassanand Radhakrishin At 1*0^ 


coQsiclevinf:; ihs effect oi a certain amendment 
to ihe Income-tax Act made in 192G, and their 

J^ordsbips said on this point: 

"Dill a iurtbcr point remains. there 
• cctioi! anv appeal at all from an order of the High 
Court mado iieforo the Act of 1926 came into force _ 

Tbepiinciple which their Lordships must apply m 
dc-aiiii" with this matter has been authoritatively eimn- 
..:ale.rby the Board in 190-j A. C. 369,1 ^vhere it is m 
clTert laid down that, while provisions of a statute 
dealing merely willi matters of procedure inay pro- 
perh’, nnlc:? tiiat construction ho tcxtually inadmis- 
'ihlo, have retrospective cfiecl attributed to tueni, 
provisions which touch a right in existence at the 
passing of the statute arc not to he applied retrospec¬ 
tively in ahseuce of express enactment or necessary m- 
tcndmenl. Their Lordships enu have no doubt that 
'orciiisioijs vhich, ij (ipplied retrospeciu'chj, 'would 
‘deprive oj their existing jinaliln orders, which, when 
the slatule came, into force, rverc Jinal, are provisions 
irhkh touch CTisling righli. Accordingly, if tne sec¬ 
tion noir- Vi gueshon is to apply to orders final at the 
dale when it came into force, it niust be clearly so 
provided. Their Lordships cannot 6nd in the .section 
even an indication to that effect.” 

[ 13 ] 'Iavo other cases throw some light upon 


way render inconclusive the order of the Coll«}.. 
tor. In other words, neither party were entitled 
to resort to revision since the amendment pro. 
viding for revision had been introduced subse¬ 
quent to the time when the opponent began to 
move under the Rent Control Order. 

[16] In 1905 A. C. 369,^ it was emphasised 
that a clear distinction must be ^rawn between 
a matter of procedure only and a substantive 
right. There is no doubt that in this case the 
right to appeal to the Collector was a substan- 
tive right and as we have stated, the order of 
the Collector was, under the Control Order as 
unamended, final. Even if it he assumed for 
the purpose of argument that when the opponent 
resorted in the first instance on 30th April 1946 
to the Controller for a certificate, it was a matter 
of procedure only, the principles set out above 
still apply, because on 15th July 1946 when the 
applicant was entitled to and did exercise his 
right of appeal w-hich is a substantive ri^i, the 
n.iTKsndmflnt had not come into force. This, as 


this maUor. Wo would refer in this connection ^-q stated, came into force on 22 nd Augost 
to 32 Bom. 337.'* Under the Mamlatdars’ Courts 

Act of 190 C, the Collector had been given a power [ 17 ] Mr. Tikamdas, who appears on behalf of 
of revision very similar to that provided for opponent, has been unable to convince vs 
the Provincial Government under the Amended that the order of the learned Judge was correct. 


Sind Rent Control Order, and it was held by 
the Rombay High Court that in i-elation to 
pending proceedings commenced before the 
coming into operation of that Act, having regard 
to the words of the Bombay General Clauses 
Act, the Collector had no jurisdiction, and that 
to hold otherwise would bo to affect the legal 
proceedings in respect of a right which had 
accrued under the old Mamlatdars’ Courts Act 
of I 81 G. 

[14] The other case is A. i. R. 1926 Kang. 205,® 
which relates to proceedings under the Rangoon 
Rent Act. In that case after referring to the 
observations of Lord Macnaghten in 1905 A. c. 

369,* their Lordships said : 

‘‘It has beea urged that this c-ise is (listinguishable 


He commenced by suggesting that the order of 
the Collector was not a valid order because it 
had not been signed by him. In the first place 
the original document is not before us and this 
is not a matter which the opponent appears ever 
to have raised before the Small Causes Court, 
and in the second place in the very order up^ 
which the opponent relies, that passed hy^ 
Local Government, the order reversed is referred 
to as the order of the Collector of Karachi. 

[is] We do not therefore think that this jS a 
point which we can go into in revision at 
[ 19 ] In the result, we consider the 
must succeed. We set aside the order of tt® 
learned Chief Judge of the Karachi Small Caifl» 
Court and allow costs throughout to m 


from the present inasmuch as in that case it was 
sought to take away tlio vested right of the subject to 
appeal to the King in Council, while in the case before 
ns a reincily by way of appeal is given and at the time 
it was given neither party could tell to whose advantage 
this remedy might accrue." 

And the judgment went on to point out that 
there was no distinction in principle between 
the two cases. 

[16] We cannot see there is any escape from 
the conclusion that recourse having been had by 
the opponent to the Rent ContiDller on 30th 
April 1946 under the- provisions of the Sind 
Rent Control Order and such order providing 
finality for the decision of the Collector, the sub’ 
sequent amendment providing for revision to 
the Provincial Government could not in any 


applicant. 
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O’Sullivan and Thadani JJ. 
Abraham D. Danial - Applicant v. Sas- 

sanand Badhahrishin Batheja^OpponenU 
Civil Revn. Appln. No. 93 of 1946, Decided on 254- 
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lant only—Effect on tenant not appealing. 
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In the matter of Muhammad Osman Sumro 


premises. Where the Rent Controller makes one ordti 
afiainst two tenants bat grants scrarato ejectment covU- 
ficates in that onlov in respect ol each o! ibo 
there is a separate cause of action in respect of each of 
the premises and if one of the tenants apiicals to tbo 
Collector and the Collector cancels 
it cannot be said that tbere is no certificate in custcnco 
in the landlord’s favour even in regard to tho pveiuue. 
occupied by the other tenant who has not 

URelorliTt! 't'48l 35 A. I. R. lOlS Sind t6. Kaitar 
Singh V. Hassauand. 

L. L. Thachr - for Applicant. 

TiUmdas Wadhmiol — for Opponent. 

O'SulliYan?J. - This is a revision applica¬ 
tion connecteeftvith the Revision Appb.RO-92 
of 1946,^ dealt with and disposed of on the 2 .na 
instant. The present applicant did not hie an 
appeal to the Collector against the Rent Un- 
tr( 5 ler '9 order, but it is nevertheless contended 
on his behalf that he is entitled to succeed in 
the same way as the applicant m Reusion 

Application Ko. 92 of 1940^ on the “ 

the Collector has cancelled the order m its en- 
tirely, and there is no certiBcato m exis ence m 
the opponent’s favour even in regard to the pre¬ 
mises occupied by him. 

[2] In developing his argument, Mr. Thacker, 
who has no doubt given considerable t iO«Sht to 
the points put forward, has pointed out that the 
Rent Controller made one consolidated ordei, 
EX 4 in the previous application (no. 02 oi 
1946 ) 1 and that in that order ho referred to the 
present applicant and the applicant m Revi¬ 
sion Application NO. 92 of 1940,^ as OPP^ 
and 2. and further that the landlord had put 
forward a common ground for wanting both the 
premises in question, and that the land ordb 
application for a certificate was dealt oij 
that basis. Mr. Thacker further contended that 
the analogy of an appeal against a decree in a 
civil suit applies, and that although only one de- 
fendent may succeed in setting aside a decree, 
other defendants who have not appealed are en¬ 
titled to take advantage of the appellate Courts 

"order reversing the original decree. 

[ 3 ] We have given this matter our considera¬ 
tion. and while having every sympathy with 
Mr Thackei’s client, who we have no doubt 
whatever has genuine and considerable diflicuUy 
in obtaining alternative premises, and while the 
landlord’s grounds for wanting the premises do 
not appear prima facie very convincing, wo 
■ cannot agree with Mr. Thacker’s argument as to 
the analogy of civil proceedings. 

[ 4 l Under the Sind Rent Control Order, sepa- 
rate premises of this kind come within the defi- 
nition of a "house” and a separate certificate is 
required in respect of each of such premises, and. 
therefore, in essence, there is a separate cause of 


action or a separate situation arises in rcspoct 
of each seimvate sot of promises. There is no one 
common cause of action as in tho case of a suit. 
It is clear from tho Rent Controller s Order 
that although tlio grounds given by the landlord 
for wanting tho premises are the same m each 
case ho has nevertheless dealt with each case 

separately in his order, repeating each ground 

in eacli instaiico, and dealt with each case on a 
separate basis, and in the conclusion of his order 
ho has granted separate certificates in respect 
of each of the premises. Tlie tmal part of his 

°'%\beie, L-eitify tbo reque^Uf tbe 
is vcasoiiablo and bone fide, and actordinyly gmnt the 

eketinent certificates ainilicd for.” 

It is unfortunate that the applicant did no 
ariixial. but since he did not, we cannot see thati 
we would ho justified in saying that there is no 
certificate in existence so far as the premises 
occupied by him are concerned. We must, tbece- 

fore, disallow this revision application. 

[o] In view of the difficulties of obtaining 
premises, we might have considered postponing 
this order for a reasonable time, but Mr.Tikam- 
das on behalf of the landlord has endeavoured 
to meet tbe situation by undertaking that no 
action will be taken to eject the applicant for at 
least three months from this date, and this 

undertaking is accepted. 

[63 The application is dismissed with no order 
as to costs. 

AppUcalion dismissed. 


D.II. 

A. I. R' (35) 

ThadanI J. 

In the mailer of Muhammad Osman Sumro. 
.ludicial Misc. No. 1S7 ol 1944. Dcciaed ou 1-5-1947. 

(a) Bombay Local Fund Audit *<^5(25 [XXV] o 

1930). S. 13 (a)-Application under, to Cou 

-Maintainability - Sind Courts Act (7 [VIIJ oi 

22 ( 1 ) and (2) o£ Siud Coiiits Act, arc 
Jltse.h»iuVilite.l thaUbe Chief Court 
is not a District Court. Hciico llio Ohio Court of bmd 

has no jurisdiction to 

s. 13 (a), combaj Local FuuJ Aud.t^Ao^ 1930,_^^ 

(b) Civil P. C. (1908), S. 2 (4) - District Court - 

Chief Court of Sind. . , . . « . 

The Chief Court of • U A 

within tho meaning of S, 2 (4). Cml J. O. . 11 A. 1. R. 
1927 Cal. 290, HcI. on. (laras ll and wj 

Annotation : (’44-Com,) Civil P. C., S. 2 (4), N. - 

(c) Sind Courts Act (7 [VII] of 1926), S. 9-Judg« 
of Chief Couit of Sind sitting singly is not subordi- 

nate lo Chief Court. 

n refers to tbe subonllnation of suboramatu 

CoSS iuVy) in Uie cR-il district of Kaiacbi. to tbo 
Chief Court A Judge of the Chief Court of Smd 
TJyTuot subo'rdinato to the 
right of appeal is not governed by b. 9. hut S. 14. bin^ 

Courts Act. 
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1. Vf'i) I.L.lM1946iK^ii’. 161 : tSti A.I.B. 1916 S6; 

■ 2 - 2 [ I.C. 616. Elias Daala Khan v. Pir Mabfoozbhah. 

2. (’27) 14 A. I. It. 1927 Cal. 290 : 100 I. C. 331, Hyat 

Mubomed v. Shaikh .Muniiu. ^ r n. 

3. I'Os) 26 Cal. 133. I'akai-iul-d.u v. G. L. Garth. 

Khanchand Gopaldas^iot Applicant. 

L^l’mdina II. Lxdla, Asst. Government Flsader — 

for the Crown. 

Order. — This is an application by one 
J.Iuhammad Usman Sumro under S. 13 (a), 
Bombay Audit Act, 1930. arising out of a sur- 
charge made against him by the Revenue Com- 
uiissioner-in-Sind in the sum of E9.484 in the 
matter of the construction of a road between 
llujoSbah Hoosein—Khaihi and Ghulamullah. 

j [2] A preliminary objection has been taken by 

Mr. Lulla, for the Province of Sind, as to the 
jurisdiction of this Court to entertain the^appli- 

ration. In my opinion the preliminary objection 

'must prevail, as this Court is not a District 
Court for the purpose of an application under 
the Bombay Audit Act of 1930. 

[3j Section 3, Sind Courts Act, 7 [vil] of 
1920, lays down: 

“On and from the commencement of this Act (Smu 
Courts Act, 1926), there shall be established for Sind a 
Chief Court hereinafter referred to ns ‘the Chief 
Court’.’’ 

Section 4 says: 

“The Chief Court shall consist of a Chief Judge and 
other Judges.” 

Under S. 8: 

“The Chief Court slinll be the highest civil Court of 
appeal and revision and the highest Court of criminal 
appeal and revision for Sind and the principal civil 
Court of original jurisdiction for the civil district of 
Karachi .. 

[4) Section 14 of the same Act deals with 
appeals from orders and decrees passed by a 
single Judge of this Court in the exercise of his 
original civil jurisdiction. 

[o] The subject “District Courts" is dealt with 
in S.21 and succeeding sections. Sectional reads 
thus: 

"For the purposes of this .Act the Governor in Coun¬ 
cil may by uotiheation divide Sind into civil districts 
and fix the limits of such civil districts and determine 
the beadcluarters of each suck district... 

Section 22 provides: 

"(l) There shall be in each civil district other than 
that of Karachi, a District Court and the Governor in 
Council shall appoint a District Judge to each such 
Court. 

(2) The District Court shall be the Principal Court'of 
original civil jurisdiction in the civil district." 

[6] It is signiheant that in S. 22 (1) there is 
an express provision for establishing a District 
Court in all the districts in Sind, except the dis¬ 
trict of Karachi, and sub-s. (2) defines “District 
Court” as the “principal Court of original civil 
jurisdiction in the civil district." If S. 8 and sub- 
'ss. (i) and {2; of s. 22, Sind Courts Act, 1926, are 
read together, it is manifest that the Chief Court 
of Sind is not a District Court.' 


A. I. B. 


[7] I had occasion to deal with this aspect of 
the case in I. L. R. (1946) Ear. 164,^ in a matter 
arising out of S. 19, Bombay Local Boards Act, 

6 [vi] of 1923. It is true the question involved 
in that case was whether a Judge of this Court 
was a District Judge, but the reasons which I 
gave for taking the view that a Judge of this 
Court is not a: District Judge, apply in my 
opinion to the facts of this case. 

[83 Mr. Kbanchand for the applicant contends 
that as there is a civil district of Karachi, and 
the Chief Court of Sind exercises original civil 
jurisdiction for the civil district of Karachi, it is 
a District Court within the meaning of S. 2 ( 4 ), 
Civil P. C, I am unable to agree with this con¬ 
tention because if this Court is a District Conrt 
for the purposes of the Civil Procedure Code, all 
appeals from decisions passed by a single Judge 
of this Court would lie to the High Court under 
the provisions of the Civil Procedure Code. But 
the right of appeal from an order or decree of a 
single Judge of this Court is not governed by the 
Civil Procedure Code; it is governed by S. 14, 
Sind Courts Act, 1926. 

[ 9 ] Mr. IChanchand has contended that under 
s. 9, Sind Courts Act, each Jidge of this Coint 
sitting singly is a Court subordinate to the Chief 
Court. I am unable to agree with this contention. 
Section 9, in my opinion, refers to the suborfi- 
nation of subordinate Courts (if any) in the civil 
district of Karachi, to the Chief Court. A Jud^ 
of this Court sitting singly is not subordinate to 
the Chief Court, and the right of appeal is not) 
governed by 8.9, but by s. 14, Sind Courts Act. 

[ 10 ] In I. L. E. (1946) Ear. 164,^ I took the 
view that sub-s. (l) of S. 22, Sind Courts Act, ex¬ 
pressly excludes the civil district of Kar^ 
and makes no provision for the appointoent 0 
a District Judge for the civil district of Karac^. 
When s. 8. Sind Courts Act, is read with 8.22 (2) 
of the same Act. it means that 

District Court in terms of S.22, the Cbrf Wiw 
of Sind shall also be the principal civa Oourt 0 
original jurisdiction. It does not in^ 
because the Chief Court is the princij^ cm 
Court of original jurisdiction for the civil ai3 
of Karachi, it is a district Court within tne 

meaning of S.22. , 

[11] Mr. Kbanchand rightly contends that m 
I.L.R. (1946) Ear. 164^ the question of the mw ■ 
pretation of S. 2 (4), Civil P. C., not ar 
and was not considered. I propose ther^ore, | 
consider the question now whether this Uut « 
a “district Court" within the meaning of S. 2 Wk 
Civil P. C. In my opinion, it is not. Section . 

cl. ( 4 ), Civil P. C.i says; im-udiction 

"District means the local limite of 
of a principal civil Court of original 
inafter called a ‘District Court) and includes 
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limits oS llic oiaimty ovi->itial civil juiisaiction nt a 

U2nb is not dispuleil that tliis Court is a 

Hi^b Court. ButMr.Kbanchaml contends ba 
as under S. 8, Sind Courts 

Court of Sind is tbo Trincipal Civil Con t o 

original jurisdiction for the civil of 

Karachi, it is also a district Court rritbm tho 
meaning of S.2 (i), Civil P-C. But, as I have 
pointed out before, if this Court ‘s 
Court, when exercising its original civil jur.sd c- 
tion, by reason of S. 2 (4). Civil 1. a. the r.gh 
of appeal uould also be governed by tbo Code of 
Civil Procedure from a decision of asingle Judoe 
of this Court. In view of S. lu Sind Courts Act. 
192G, however, I do not think such an inteipre a- 

tion is permissible. . r, i • p t 

[13] In A. I. E. 1927 cal 290,' Rankin C. J. 

had occasion to consider the meanmg of the 
word “District” in the Civil Procedure O de 
with reference to the ordinary civil ]«r>sd'Ct on 
of a High Court. Rankin C. J. referring to tho 

rose in •'’G cal 133.^ observed: 

■'Speaking for mvsclf and bearing in imud the terms 
a^aaing lu altogether to ho il 

'liriCXrSs cl Kanki., C. J.'apply 
with euual force to the facts of this case. 

[15] In my opinion, the Chief Court of Sm 

is not a district Court within the meaning of S. 2 

^^^’[iGl'lIr^ lAdla for the Province of Sind has 

further contended that assuming for the soke of 
ai»umcnt this Court is a district Court witbm 

S meaningof s.2 (4). Civil P. C,. the appto 

tion filed in this case is not an application m 
spe of which this Court is exercising 
orlnal civil jurisdiction. There considerab^ 
force in Mr. Lulla’s argument, but it is not 
necessary for the purpose of this application to 

f'ive a decision on this question. r««nnn 

° [1,1 Acccramgly I hold that tl.c appl, at.on 
. iois not lie to this Court. It is, thoretore, dis. 

missed with costs. , 

- g Avv^icahon disviissed. 


A. I. R. (39l 1948 Sind 91 [G. W. 27.] 

O’SULI.IVAN AND TnAD.VNI J-I. 
Sabaldas Janjimal and others—Plamtilfs 
— Appdlajits V. Sobhokhan and olhos 

W«%«i.l=d on 12.5-10.7, 
„gLS jSon ol first Class fub-Juilgo, Urta"». 

\)nd(r S 4 63. 


Where/I niiikos a proiiosal to H, lhl^t the latter 

should reduce bis elniin «nd 

reduces his elninr, such a.r i>«l.br«™ » 

Bom. CG. h'ol avprovid. >• 

Annotation : (•4r>-Man.) Contract Act. 2 J: 

(b) Sind Encumbered Estates Act (20 [XX] 

1896), S. 19 -Relinquishment ol estate — Rcviv 
olclaims-Naiureol. .. 

Assuming that upon 't 

Sve^iu'il!eirt;«in„l ebarnc^r. Their .v.val ,s 

Eubjcid to the piovisioiis of S. 13. Conluiit 

Abaii Sitaram r. Trimbah 

.t.l.B. 1028 P. 0.99:0 
iib 510 : lb.S I. 0. Old (P. C.), Cbaunanral Earn 

^4U, Veokalasrtami Cbelty v. t’i'“'‘ab0“ra Kedd) 

S^VoO) M^Madl 367, liangayya Appa Rail v. Kamesh- 
I- C- « Sarat Chandra Sinba v. 

IMl Cal. 257 ; 193 I. C. 151, 
Mobiui Mohan V. Uir Eikrain Kishove. 
ffesi.oii'rfas Dfllpa/rflt—lor Appeilanls. 

Uhojraj - for Kespondents. 

Thadani J. — This is an appeal from the 
decision of the learned First ClaM Subordinate 
Judge of Larkana in SuitNo.SS of 1933in wb b 
he dismissed the plaintiEfs-appellants suit with 

'°[2lOn 3rd March 1938. one Mir Dad Muhammad 

I{han Burdi Lobar, ancestor of respondents ! to 
7 and one Mir Bakhsbo Khan son of 
khan, respondent S. executed a 
deed in favour of one Seth Janpmal and ^do- 
rosing, ancestors of the appellants, ihe o 
the lease was seven years from 1928-29 to 1934-35. 
Under the terms of the lease, the levees bad to 
get excavation work done and to make advance^ 
to cultivators and for takavi. and the sums so 
advanced were recoverable from the lessors, anti 
in the event of the lessors interfering in any way 
uith the land or its produce, they wore to 
become liable to tho lessees for all damages 
accruing to them and the damages were made 

a charge upon the leased land. 

f.sl It is tho appellants’ case that their ances¬ 
tors tho lessees carried out all the terms of tho 
loasi : they spent a sum of ns. on e^cava- 
tion work, and advanced a sum o f 
to cultivators, and a further sum of Bs. 10,293-15-1. 
to their lessors, Mir Dad Md. Khan and Mn 
BakhsholUian.ana cultivated the Ebarif crop 
of the year 1928-29 ; in January 1929, however, 
when the crop was ready to he gathered, the 
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lessors interi'ereJ wiEli the leased land and forcib¬ 
ly took awav most of the produce, and kept the 
t osscssiou of the leased land with themselves 
and the lessees were not permitted to enter upon 
tl;G land, 

t-l] In April 1920 ^fiu Dad Md. Khan sought 
protection of tho Manager, Sind Incumbered 
Estates, wlio took over possession of the leased 
land and retained possession ofittill 13th Novem¬ 
ber 1901, when he reliinpiished it under the pro¬ 
visions of S. 19, Sind Incumbered Estates Act 
and handed the possession of the land to the 
le.ssor.5. 

[j] Seven years later, the appellants filed the 
present suit in Bccembcr 1933 for accounts. In 
I’ara. 1.1 of the plaint they stated that the cause of 
actionarosconl.oth November l93Swhenademand 

for accounts was made upon the respondents, on 
the termination of the lease in August 1935, and 
contended that the period of limitation was six 
years, having regard to the fact that the lease- 
deed and the mortgage deed were registered. In 
any case, they contended that as the protection 
of Mir Dad Md. Khan’s estate lasted from 
•2oth June 1929 to 13th November 1931, the period 
so taken up was to he excluded for the purposes 
of limitation as provided by the Sind Incumber- 
ed Estates Act. 

[gI Respondent 2, Mir Allahrakhia l^an, in 
a very long written statement denied the appel¬ 
lants’ claim and raised a number of technical 
defences. He denied the execution of the lease by 
his father Mir Dad Md. Khan andcontended-that 
even if the lease was signed by Mir Dad Md. 
Khan, it was withoutconsideration. In any case, 
he alleged that the appellants’ ancestors were 
guilty of the breach of the terms of the lease. He 
deni^ that the lessors had committed breach of 
the terms of the lease or had interfered in any way 
with the crop or had instigated the cultivator 
and obstructed the lessees. According to respon- 
dent 2, some disputes bad arisen between the 
lessors and the lessees ; the lessees bad commit¬ 
ted frauds upon the lessors, and when Mir Dad 
Md. Khan applied for protection of the Manager, 
Sind Incumbered Estates, the land in suit was 
taken over by the Manager who, in due coure, 
leased it to other persons. 

[7] Upon the pleadings, Mr. Muhammad 
Bakhsh Memoa. who was then the First Class 
Subordinate Judge of Larkana, framed the fol¬ 
lowing issues: 

1. Has this Court no jurisdiction to try this suit ? 

2. Is the suit time-barred ? 

3. Is the plaint not properly stamped ? 

4. Can the suit not lie on the basis of the alleged 
lease deed ? 

5. Have the plaintifis no right to sue ? 

6. Is there miEjoindet of parties and causes of 
action ? If so, what order should be made ? 


7. Is the suit not in the proper form ? 

8. Was any lease deed executed by Mir Dad Md. 
Khan as alleged in para. 2 of the plaint ? If so, what 
are its terms ? 

9. What is the consideration of the said lease ? 

10. Did the parties act according to the terms of the 
said lease ? 

11. Have the plaintiffs spent Es. 7954 or anything 
as alleged by them in para. 4 of the plaint ? 

12. Did the plaintiffs advance Bs. 10,294-15-3 or 
any amount to Mir Dad Muhammad ? 

13. Did the plaintiffs cultivate the Kharif crop of the 
year 1928-29 ? 

14. Did the late Mir Dad Muhammad take away the 
Kharif crop as alleged by the plaintiffs ? 

15. Was any mortgage lease executed by Mir Dad 
Muhammad ? If so, what was its consideration ? 

16. Is the mortgage bond separate from the lease in 
question ? If not, what is the consequence ? 

17. Are the plaintiffs entitled to any damages and 
accounts ? If so, what ? 

18. What should the decree be ? 

[3] At the trial before Mr. Zaffarali A. Shaikh, 
in consequence of certain statements made by 
the advocates of the parties, the issues were re¬ 
cast and the parties went to trial on the follow¬ 
ing six issues only: 

“1. Is the suit time*barred ? 

2. Whether the suit is not in proper form ? 

3. Whether compromise effected by the ^rtiesbefore 
the Manager with regard to the Awt crop is barred by 

limitation ? ..,,01 

4. Was the lease relinquished by Janjunal and bado* 
rosing as alleged in the written statement 7 If 

is the consequence ? Whether oral evidence can be Jed 

about this plea ? „ , ■ 

5. To what damages, if any, are the plaintiffs en 

titled? 

6. What should the decree be ?” 

[ 9 ] It appears tbat the advocates of the par¬ 
ties made a statement before the trial Judge that 
the question of the breach of terms of the 

did not arise, and Mr. Vishinsing for the plaintiffs 
stated that the compromise recorded by tjfr 

Manager would appear to be 

parties; on issues 2 and 3 the findings of the inai 

Judge are against the appellants. 

[ 10 ] Before us the appeal has 

from different aspects of the two issues, bat 
Keshowdas has failed to convince us thj 
decision of the trial Judge is wrong. Undoubwaiy. 
the plaint in the suit has been very iDgenio^Y 
framed, but we think the very ingenuity 0 » 
haa failed in its purpose, as it is obvious that i 
the matter of advances made by the 
to the cultivators and for takavi and mon^ 
spent in excavation work, no question ojj^ 
counting can ever arise between the ^PP®^ 
and the respondents. It is only in ® 
with the alleged removal of the produce of ^ 
first year by the respondents that ^y qn 
of accounting could possibly arise. Even as t • 
gards the value of the crop alleged to have wn 

removed by tie leesore, we * 

specified amount should have been filed and 
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a suit fov accounts. Indeed, the value o£ the crop 
was, as far back as 14th December 1929. estimated 
by the lessees at Bs. 26,000 odd when they lodged 
their claim before the Manager, Sind Incum¬ 
bered Estates. 

[ 11 ] In theii- ckiin, which was registeroa ns 
claim NO. 208 of 1330, by the Managor, Srad 
Incumbeted Estates, it was stated by tho essces 
that Mir Dad Md. Khan had an account with 

them, and upon that account “ ^ 

10,293-15.3 was due from Mir Dad Md. Khan 
unto 18th February 1929. In this account the 
leLes included a snm of Rs. 90 on accomit of 
excavation expenses and a further sum of Rupees 
, 13 . 15-0 as balance due on the mortgage foi 
Es. GOOD, and interest at the rate of Rs. 2 per 

mensem. 

[12] Two other claims W'ere also made on tlie 
same day. 14th December 1029. One of them wa^s 
^e^istered as claim No. 207 of 1930 for a sum of 
Rs° 12 , 864 - 9-0 made up of the following items. 

(l) arising out of the mortgage Bs. 7285. (2) acis- 
iD<t out of advances made to cultivators. Rupees 
5579 - 9 - 0 . The other claim \7as registered as c aim 
NO. 202 of 1930, in respect of the produce of the 
leased land valued at Rs. 20.973-8-0. In this claim 

nvoduce of botli kbaiif aud labi crops o( >ear 1928 29 
mounts to Es. 26,913.8.0. The okim os Kgords the 

remaining period of lease IS giNcn up. 

From the three claims to which v^e have refermd 
it is plain that the legal representatives of the 
lessees in the present suit were m a position to 
claim, and were, therefore, bound to claim a 
sum of HB. 26,973-8.0 muUipUed Mven times, for 
it is reasonable to suppose that the value of the 
crop of each succeeding year was approximately 
rsame as tot of to crop of 1029^ In any 
case, court-fee should have been paid by the 
appellants on at least Rs. 26,973-8-0. the a.wr- 
Sd value of the crop of 1928-29._ We shaU 
presently indicate bow the api^Uants claim for 

the yearn 1930-35 based upon the 
arising out of tho lease or mortgage i3 clearly 

misconceived. , , i • 

[ 13 ] The learned trial Judge has nested Ins 

decision upon what he calls a oomprom™ fi ed 
before the Manager, according to which the 
lessees claimed a Bum of na. 15,000 as principal 
and RS. 1000 as interest in satisfaction of all th 
three claims made by them. It is not disputed 
that prior to the compromise the relationship 

between the parties was that of a 
and mortgagor and mortgagee. As regards the 
relationship of lessor and leasee, no question of 
accounting can arise. The question oi^Uug 
might ari^e between a mortgagor and mortgagee 
“ certain cases but in this case, the lessees-cum- 


Sind 133 

mortgagees bad lodged a claim for an ascertained 
sum as^ far back as 1929. Wo think tho learned 
Judge was then right in holding that tho suit as 

framed did not lie. 

[ 14 ] Mr. Keshowdas for tho appellants con- 
tends that as the alleged compromise was made 
at a time when the Manager. Sind Incumbemd 
l-lstates bad assumed protection, the debtor Mii 
Dad Md. Khan was not competent to enter into 
a contract involving him in iieciiniary liability, 
and that the aUeged compromise was a contract 

involving him in a pecuniary liability. Un tne 

facts of this case, we avo unable to lake the vieu 
that the alleged compromise was the result of an 
agreement as defined in s.2 Contract Act. 

[ 15 ] It is true the learned Judge has stated at 
p 131 of tho paper book, Ex. 137, that the parties 
Pave compromised for a sum of 15.000, as 
principal and Rs. lOOO as interest but we think 
the correct interpretation of the statement is tha 

the lessees instead of adhering to their original 
claims NOS. 202.207 and 208. remitted them m 
part and limited them to Rs. 16.000 only within 

the meaning of S. 63, Contract Act. 

[16] A "promise" is defined in cl. (b) of S. 2, 

^^°VbeD tbc’ iw^on to whom tbe pioposal is made 
si^niBes bis assent thereto the proposal is said to beac 
cepted. A proposal, wben accepted, becomes a promise. 

■’Promise" as defined in cl (b) of S.2 ‘s some¬ 
thing quite different to an agreemen as defined 
u cf (e) of S. 2. Contract Act. The statement of 
the lessees reducing their claim to Es. 16.000 was 
made, we think, in pursuance of a proposal made 
by the lessors to tbe lessees to reduce tboir claims 
and the lessees accepting the proposal reduced 
their claim to Rs 16,000. Such an acceptance is 
not an agreement within tbe meaning of cl. (e 
of s. 2. Contract Act. Every agreement must! 
involve consideration, and if it is the case of the 
eetato-owner that the alleged compromise was 
an agreement within tbe meaning of S 2. Un- 
tract Act.'be must allege and prove consideration. 
None has been alleged by the estate-owner. VVo 
think the aUeged compromise faUs properlj 
within the term of 3.63. Contract Act. which 

does not require any agreement. 

[17] Apparently Mr. Keshowdas based his con¬ 
tention upon a decision 
Court m 28 Bom. 60.' in which it is stated tha 

a dispensation or remission under B 63, 

Act, involves a promise as defined by 8. 2 (b), oi 
what is the same thing, an agreement within 
6 2 (o) of the Act. But this view of the Bombay 
High Court lias not been approved of by theu 
Lordships of the Privy Council in 55 I. A. I6r 

fit T> IGO, where their Lordships obsened • 

‘^be lacK’jaiiJ ot the esctioc (3. 63. Contract Act) 
doe- not refer to anr such agreeinect and oiijht not to 
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Sir Jinurice Gwyor, retired Chief Justice of India 
end ]':ditor of the Commentary on Indian Con¬ 
tract Act l.y Pollock A :\Iulla. Kdn. 7 (1944) at 

53S has stated : 

"Thus the words of the section ere oonstrned accord* 
MIS 10 their iiatuval inoanins. and a promisee can nis* 
r'havsctbe pronii-e not only without consideration but 
Without a new agreement. The learned authors repeated 
part of Iheir original prolest in the previous edition of 
!bls work, though they theinsckes admUted that it was 
no longer necessaiT. There is nothing in the words oi 
the section (they said) about promise, proposal, or ac* 
reptance, and it was dlfficuU toseewhyany such matter 
-hould be imported, except on the assumption that the 
• ntentiou wasto alter the Knglisblawof accord and satis¬ 
faction. But if consideration is no longer required, why 
-hould agreement be required ? It is hoped that Indian 
Courts have at last shaken off the unfortunate and 
erroneous presumption that a codifying Act is to be 
read as saving cvciy existing rule, however peculiar, 
wliich it does not repeal in literal terms.*’ 

[lb] In (1917) 1 M. L. J. 22G,3 the facts ivere 
these : An agreement between the parties to two 
l<i-omissory notes provided: 

"The balance duo is B.s. 5309'2'11, out of whicli tho 
amount excused out of grace is 11s. 3d09 2-11, the 
balance of 11s. I'lOO shall be paid by 30th June 1942. 
and the two bonds executed and delivered on 15lh May 
1941, sliall be taken back after getting the endorsement 
of payment made thereon.” 

It was held, 

"(he language clearly indicates that to the extent to 
which thcie was a remission out of grace, it was a 
remission in pra’senti and under S. 63, Contract Act, 
there could be remission in part as well. The failure to 
follow up the remission by payment of the balance does 
not invalidate the remission and make the whole amount 
payable. The remission was valid even though it was 
not supported by consideration by reason of S, 63, Con¬ 
tract Act.” 

[19] Jlr. Kesbowdas, however, contends that 
as the estate of Mir Dad Md. Khan was relin¬ 
quished under S. 19, Sind Incumbered Estates 
Act, the debts and liabilities which were barred 
by s. 14 of the Act were revived in their original 
character. ^Ye have heard long arguments upon 
the interpretation of S. 19 (d) with reference to S. 14, 
Sind Incumbered Estates Act. It was first con¬ 
tended by Mr. Kesbowdas that where claims are 
lodged in pursuance of s. 12, they are revived 
but where no claims are lodged, they are dis- 
charged for all purposes and on all occasions as 
provided by s. 14. Later, Mr. Kesbowdas con- 
ten(ied that where the estate is relinquished under 
S. 19 of the Act, all claims, whether made or not, 
are revived in their original character. 

[20] For the purposes of this appeal, we will 
assume that upon relinquishment of an estate 
under S. 19, all claims are revived, but we are 
not prepared to assume that they are always 
revived in their original character. Their revival 
is subject to the provisions of S. 63, Contract Act. 
In tbe ease before ns, not only did the lessees 
reduce their claim to Bs. 16J)00, but they gave 


up all their claims arising out of the lease in 
respect of the years 1930-35. We cannot see, 
then, how a suit for accounts by the legal repre- 
sentatives of the lessees was competent. 

[21] When Mr. Kesbowdas was faced with the 
difliculty arising out of the statement made by 
bis clients reducing their claim to Bs. 16,000 
which would bar a suit after the expiry of three 
years from the date of the cause of action, he 
contended that assuming the provisions of 8.63, 
Contract Act, applied, the lessees had not ahan- 
doned their charge upon the property created in 
terms of the lease and the charge would entitle 
them to file a suit within twelve years of the 
date of cause of action under Art. 132, Limita- 
tion Act. 

[22] Iklr. Kesbowdas’ argument is that as the 
lease provides that in case the lessors entered 
upon the land or interfered with the b&tai or 
caused obstruction in any way and the lessees 
were deprived of their benefit under the lease, 
the lessors had made themselves liable to pay 
all damages and costs, and the claim in damages 
was to be a charge upon the leased property. The 
lessees are, therefore, in his submission entitled 
to invoke the aid of Art. 132, Limitation Act. 

[23] We invited Mr. Kesbowdas to refer us to 
facts which sought to prove that the lessors ht^ 
entered upon ^the land or interfered with the 
lessees in any way. Mr. Kesbowdas invited our 
attention to para. 5 of the plaint in which it la 
stated that the lessors forcibly took away most 
of tlie produce in January 1929. But when we 

examined this allegation, 
drawn to Ex. 87, a suit (No. H of 1929), 
the lessees against the lessors for ^ \ . 

on 28th February 1929. In para. 6 of the ptomt 
in suit NO. 11 of 1929, the lessees aUeged that the 
defendants were threatening and attemp _ g 
interfere with the possession of the land an w 
its produce and were denying the plamtms r ig 
and were persuading the cultivators to o 
the plaintiffs in taking away the prodn^ ^ 
averments made on 28th February 1939 
falsify the averments made in para. 6 oi 
plaint in the present suit that in Janu^ 
the lessors had forcibly removed the 

[84] There was yet another suit-smt 
of 1928 — instituted in the Rrst Qaffl Su 
nate Civil Court of Sbikarpur by one T«^ 
for possession and mesne profits against Mir 
Md. Khan and the lessees, in an W 
tion was made for the appointment of a 
The lessee Janjimal filed an j_ 

January 1929 in which he stated that 1 m 
sole possession of the land in suit; to * 
KhahX^filed an answer on 2 lst 
1929 in which he stated that the and 
cultivated by JaBjimal. It is d^r from «« 
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statoinout of Mir Dad Md. Khan that tho land 
in suit was in tho possession of the lessees at 
least upto the end of February 1929. Indeed, we 
think, by this time the lessors had decided to 
seek protection of the Manager, Sind Incumbered 
Estates, and tho Manager was preiwring to assume 
protection. It is signilicant that at no time did 
the lessees allege forcible ix)ssGS3ion by the lessors 
before the Manager. Wo are not prepared to 
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the two issues argued Iiofori' ns. In the result wn 
dismiss the apix'al with cost.s. 

>,t_s.d. Ai'peal dismissed. 


A. I. R. (85) 1948 Sind 95 [C.D. 

Davis C. J. akd Trapani .1. 

MaOiyadas (!ivdhatidas (i>id oUieas 
AppellaiUs v. Khmchand Hamdas — /?' ?- 


betore tuo luanager. . nnvdnit 

accept the allegation of forcible possession by. no. GO of 1912. Decided on 21-2-^ 

the lessors made by the legal representatives of .*.^ 

the lessees for the first time in 1038 m the pro- 

.4* 1 ji . 1__ 1.in 


sent suit. We think the lessees have failed to 
prove facts which would enable them to claim 
a chargo upon the leased land. 

[25] It is to be observed that the lessees, far 
from relying upon Art. 132, Limitation Act, had 
in para. 15 of their plaint relied upon Art. 120 
only of the Limitation Act. We think the plain- 
tiffs had misconceived the dale upon which cauM 
of action accrued to them. As we have observed, 
claim Ko. 202 of 1930 was made on Uth Decem¬ 
ber 1929 . At p. 123 of the paper-book, the lessees 

liave stated as follows: 

“In thi? mauner tho plaintifis’ claim on ace juut of 
produce of both kbarif and rabi crops of year 19-8-2'* 
Amounts to Its. 2G.973-8-0. The clivm as rog-ud. the 
remaining period of lease is given up. 

The date on which oause of action accrued to the 
lessees was 14th December 1929. Six years from 
uth December 1929 would bring the lessees U> 
Uth December 1935; add to this the period of two 
years five months and seven days, during which 
the estate was under protection, the suit should 
have been filed in tbo last week of May 1937. 
The present suit was, however, hied m 193S when 

it was lime-barred. 

[2G] It appears that tho learned trial Judge 
took the view that the lease had been surren- 
dered by the lessees, and Mr. Keshowdas con¬ 
tends that the surrender of a registered lea^ 
can only take place by a registered mstmment. 
It is not necessary to deal with this ^mt as wo 
think the lessees bad on 14th December 1929 re¬ 
mitted wrformance of the promise or promises 
jnade under the lease, and under S, 63 , Contract 
Act, they cannot now enforce tbo rights under 
the lease and the question of the surrender of the 
lease by a registered instrument does not ariM. 
In this view it is unnecessary to consider the 
cases in 69 Bom. 180.* 20 Mad. 3G7. 8 i. c. 47 
(cal.)® and A. i. H. 1941 cal. 257. 

! f'^ 7 ] Our conclusion, then, is that a suit for 

aCGo'unts was misconceived, that a suit shouM 
have been filed for Bs. IG.CCO witbm the pein^ 
of limitation. Accordingly we affirm the decision 
0 ^ the trial Judge cn all the issues upon which 
the went to trial, and paiticrtlarly upon 
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against juOgment ami (Jeeree of Distnet Judge, bukkui. 

(a) Civil P. C. (1908), 0. 21, R. 103 - Parties to 
suit - Person other than one obstructing delivery 
of possession, if can be joined as defendant - 
MuUilariousness— Civil P. C. (1908), O. 1, R. 9. 

Where a pluinllff liriugs a suit unJov 0. 21, R. 103 
t.) establish bis claim for present possession of the pro- 
nert? the mere fact Ibat that suit is occasioned by obstruc¬ 
tion and that be Is compelled by the particular facts of 
the case to bring a .suit within a period of one year doe^ 
,ut pvevcntbis joining other parties as defendants, if such 
parties could have been joined in any suit for piesenl 
possession brought by him apart fvoni the provisions oi 

n ‘21 It 103 • 22 A. I. It. 193) Sin) 120, on. 
U. 2 i,iviu.). [Par.aG] 

The decree-holder aoctiou-purchasev brought a suit 
under 0 21. K. 103 against the mother of the j udgment■ 
debtor who obstructed the delivery of possession and 
nUo joined her s-ms in occupation of the properly a- 
dcfcndanls. Tiie mother died pending the suit ; 

Held that the su't was not bad on the 

that even, if the suit had been bad ou the 

cround oTmohifatloasncss. iv mcreiy meant mat me 
Plaintiff would have becu asked t) choose either one or 
other of the defendants as tbo party against whom he 
Joshed to proceed. As the mother ww dead there 
would be no choice of alternatives and he won d have 
Tbrln" a suit ag.ain4 her sons who were joined as 
dcfLdanls when at the beginning of the shya, 

^'ASation : CH-Com) C. P. C.. 0. 21. 11.103, 
N. 4a; 0- 1» 

(b) Civil P. C. 11908), 0.41, R.l-A POi”' '’'““S'" 
10 He made .be subjec, o, ar^men. 

‘"Stion:(’44-Com.)C.r,C.,,0.41.R.l,N.12. 

J ^r35)^22''AJ.K. 1935 Kind 129 : 156 I- C. 702, 
Naraindas Idanmal v. Pcvandbai Gokaldas. 
‘mMiand Asiud-imd - for AppellanU, 

Kimalrai Dhojraj — for Bespondcut. 

Davis C. J. — This 13 an appeal against a 
iudgraent of the learned District Judge of 
Snkkur in which he dismissed an appeal argued 
tfL him. chiefly on the ground that itw^no 
proper for the plaintiff to join as defendant not 
iidfonc Tulsibai, the wife of Seth Radhakishen- 
Ts but defendants 2, 3, 4, 6 and 6. who were her 

^*[21 The suit arose out of the fact that the 
plaintiff entered into business with J 

Ld defendant 2 mortgage his ^ 

plaintiff for payment of his brumes, debts. A 
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suit was filed; a mortgage decree was passed and 
in execution of the mortgage decree the property 
was sold and purchased by the plaintiff himself, 
but when the plaintiff tried to take possession, 
he was obstructed by Tulsibai, the mother of 
defendant 2 and he then filed an application 
under o. 21 , R.97, Civil P. C., for the removal 
of the obstruction; that application was, however, 
dismissed. The plaintiff was then obliged to 
bring a suit as required by o. 21, R. 103, Civil 
P. C., alleging that Tulsibai had no right to the 
j:ropcrty, and alleging also that her sons, defen. 
dants 2, S, 4, 0 and G had no right to occupy the 
property in prejudice to bis rights. It does appear 
that the only point merely pressed before the 
fiubordinate Court was that the plaint was in¬ 
sufficiently stamped. The learned District Judge 
in appeal differed from the learned Subordinate 
■ludge, who held that the plaint was sufficiently 
stamped, the learned District Judge holding that 
the plaint was not sufficiently stamped and 
directing the plaintiff to pay an ad valorem 
court-fee before be could recover possession. The 
question of valuation was nob pressed before «s; 
but what was pressed was the ix)int that the suit 
was bad on the ground of multifariousness and 
it may be said that this point was covered by 
part 2 of issue 1 : “Is the plaint insufficiently 
stamped and cannot the suit lie in the form in 
which it is brought 

; ]] Now, on this point it was argued on behalf 
of the appellant before us that a suit brought 
under 0 .- 21 , R. 103, Civil P. C., is a suit brought 
to remove an obstruction and can be brought 
only against a person responsible for the obstruc¬ 
tion, in this case Tulsibai. 

[i] But when one reads through o. 21, R. I03i 
Civil P. C.. one does not find that it is a suit 
lu-ought in terms of removal of obstruction at 
all; it is as follows: 

“Any party not being a judgment-debtor against 
whom an order is made under R. 98, R. 99 or R. 101 
may institute a suit to establish the right which he 
claims to the present possession of the property; but, 
subject to the result of aueb suit (if any), the order 
shall be conclusive.” 

and we read this rule as really meaning that the 
aggrieved party is referred to a civil suit in order 
to establish his right to the present possession of 
property, whether it be based upon title or other- 
wise. We cannot see anything in that order 
which prevents him, when he brings a suit for 
title, as under the terms of the order he must do, 
from bringing the suit not only against the one 
l)er8on who obstructs him in his claim to posses¬ 
sion of the house but against any other persona 
in occupation of the house, and who would 
obstruct his. claim to possession likewise. 

[5] There is a ruling of the Sind Judicial 


Commissioner’s Court reported in A. i. r. 1935 

Sind 129,^ in which it was laid down that: 

“0. 21, R. 103,•Civil P. C., does not purport to Ur 
down wh&t may or may not be included in a suit Sled 
for the purpose indicated therein, or what persons may 
be impleaded as parties to such a suit. The object of 
this rule is not far to seek. On the one hand the mle 
is intended to deprive the claimant of his rei^y by 
way of an appeal or application for revision to a higher 
Court, and on the other to declare that the adverse 
order shall be conclusive against the claimant, sabjeot 
however, to the result of any suit which he may file to 
establish his claim to the ‘present possession of the pro¬ 
perty’ which is the subject-matter of the order pftgfd 
against him.” 

[C] It would appear to us that when the plain- 
tiff brings a suit to establish his claim for pw.| 
sent possession of the property, the mere fact 
that that suit is occasioned by obstmetion and 
that he is compelled by the particular facta of 
the case to bring a suit within a period of one 
year does not prevent his joining other parties 
as defendants, if such parties could have beeni 
joined in any suit for present possession brought* 
by him apart from the provisions of 0 .21, B. 103, 
Civil P. C. In this particular case if we exolnde 
from our consideration the fact that the suit is, 
as it were provoked by an obstruction brought 
against a decree-holder and if we regard the suit 
as a suit brought by the plaintiff claiming pos¬ 
session of the property in suit then ft would 
appear that the suit would not be bad on the 
ground of multifarioianeffl, and we see no 
reason to hold that it is bad merely because of 
the occasion which leads the plaintiff to seek the 
assistance of the Court. 

[ 7 ] We might also add that as Tulsibai is now 
dead, if the suit had been bad on the ground 0 ^ 
multifariousness, it merely means that the plwn 
tiff would have been asked to choose either one 
or other of the defendants as the party against 
whom he wished to proceed. As Tulailwi is now 
dead there would be no choice of alternative^, 
and he would have to bring a suit ag^st W 
sons of Tulsibai, who were joined as defendanW 
when at the beginning of the suit she wm 
living. 

[8] The learned advocate for the appw^» 
wished to argue the question of set off, the 

of defendant 2 to charge against the 
certain business expenses due from the 
to himself. There is no issue raised^n this qn^ 
tion at all. It seems to have been merely a point 
brought forward in some vague way in ail¬ 
ment. We see no reason to allow it to be nwf® 
the subject of argument in appeal 

[ 9 ] We therefore confirm the judgment of tiie 
power appellate Court and dismiss the appeal 
with costs. 

v.B.B. Appeal dismissed. 
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194S Newandram Yishindas \ 

A. I. R. (89) 1948 Sind 97 fO. N, 20.] 
O’Sullivan and Thadani JJ. 
Newandram Vishindas — Api)6llant v. 
Emperor. 

Criminal Appeal No. 29 of 1047. Decided on 5-5* 
1947, against conviction and sentence by Sessions 
Judge, Nawabshali, D/- 23-12-1946. 

(a) Criminal P. C. (1898), S. 482 -Cogni 2 ance of 
oiience under S. 480 whether essential. 

A Court cannot act under S. 482 when c^nizanco 
has not been taken of the oSenco described in S. 480 
before it has risen for the day. If cognizanco is not 
taken in accordance with S. 4S0 and if the Court still 
wishes to take proceedings it can do uodtr 8. 476 but 
not under S. 482: 23 A. I. R. 1936 All. 762, Dissent. 

(Paras 9,11] 

Annotation i— (’46 Coni.) Cr. P. C., S. 482, N. 1. 

(b) Penal Code {I860), S. 228—Judicial proceed¬ 
ings — Insult in private interview with District 
Magistrate. 

I'he accused who was an M. L. A. sought a private 
interview with a District Magistrate. The accused had 
in his hand a written complaint about a person whe^ 
wife has been enticed away. At the interview the Dis¬ 
trict Magiatrato asked the accused whether he was a 
pleader and on bis replying In the negative told him 
not to assume the role of a pleader. The District Magis¬ 
trate then sent for the complainant who was standing 
outside. At this stage the accused got up, flung the 
complaint at the District Magistrate and went away 
uttering the words ‘pbool, phool'. The accused was 
prosecuted for an oflence under 8. 228: 

Held that the insult was given at a private interview 
which did not become a stage of judicial proceedings by 
reason of the expression of mere intention to examine 
the complainant by the District Magistrate. The accused 
had therefore committed no ofionce under S. 228. 

(Para 17) 

(c) Criminal P. C. (1898). S. 552-Powers of Dis- 
tcict Magistrate. 

Section 552 does not authorise a District Magistrate 
to issue notice to persons accused of unlawful detention 
to produce the detained woman. (Para 18] 

Annotation(’46-Com.) Cr. P. C., S. 552, N. 3. 

Casas referred 

1. ('36) 23 A.I.R, 193G All. 762 : 165 I. C. 693. Empe¬ 
ror V. Malkhan Singh. 

2. ('08) 35 Cal. 161, Bipin Chandra Pal v. Emperor. 

3. ('40) 41 Cr. L. J. 766 : 27 A. I. R. 1940 Lab. 233 ; 
I. L, E. (1941) Lab. 145 : 189 I. C. 628. Emperor v. 
Bam Lai. 

Hihchaldas C. Vazirani — for Appellant. 
Fatehchand Assudimal, Advocate General — 

for the Crown. 

Thadani J _The appellant Newandram son 

of Vishindas has been convicted by the learned 
Sessions Judge of Nawabshah under s. 228, Penal 
Code, and sentenced to imprisonment till the 
rising of the Court and to pay a 6ne of Rs. 200, 
or in default to undergo simple imprisonment 
for one month. 

[•2] On 17th .August 1946, shortly before noon, 
the apiwUant, a member of the Sind Legislative 
Assembly, one R B. Hotchand, a zamindar of 
Nawabshah, and Mr. Tilokchand, Editor "Hind 
Samachar". Nawabshah, sought an interview 
with Mr. Maaud. District Magistrate of Nawab- 
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shah. Mr. Masud was then sitting in the veran¬ 
dah of his office. The appellant and his two 
companions announced themselves and Mr. 
Masud promptly sent for them. The appellant’s 
interview was connected with an alleged entice¬ 
ment of Mt. Gang! wife of one Mengho, by two 
Pathans Gulmahomed and Laloo. Tho appellant 
told Mr. Masud the object of his visit, and when 
ho had nearly hnishod narrating the facts, Mr. 
Masud asked him whether be was a pleader re- 
presenting Mengho in a criminal case. The ap¬ 
pellant said: "No, but I am a representative of 
the people, and I have come to plead for a man 
of my constituency," whereupon Mr. Masud told 
him: "As a representative of the people you can 
bring to my notice complaints of a general 
character affecting tho general public, but you 
cannot assume the roll of a pleader in criminal 
cases such as this." Mr. Masud then asked tho 
appellant whore the complainant was, and ex¬ 
pressed his desire to examine him. The appel- 
lant informed Mr. Masud that Mengho was 
standing outside. Mr. Masud rang the boll and 
asked his Naik Haji Wario to call Mengho. 
When Mengho came, Mr. Masud asked him if 
be was the complainant. The appellant then is 
said to have got up from his chair, to use the 
words of the learned Sessions Judge, "with a 
thump on the ground”, and flinging the applica¬ 
tion at Mr. Masud with a jerk of his arm, said 
"If you do not recognize me as a representative 
of tho people, I do not want to speak to you." 
Saying so, he walked out, and his two compa- 
nions R. B. Hotchand and Tilokchand followed 
him. As the appellant walked out, Mr. Masud 
told him: "Do not come to me again.” The ap¬ 
pellant then paused, looked back and muttered 
something which appeared to Mr. Masud to in¬ 
dicate that he was going to say something more 
offensive. Mr. Masud asked him to go away. 
Tho appellant.then went out muttering some¬ 
thing which Mr. Masud did not understand, but 
Mr. Masud's Naik Haji Vario told him that the 
appellant had muttered "phool, phool" (fool, fool). 

(3) After the appellant and his companions 
bad gone away, it is the prosecution Case that 
Mr. Masud examined Mengho orally and gave 
him a date of bearing, and directed a notice to 
issue to tho Pathans Laloo and his brother Gul 
Muhammad to produce the woman, 

( 4 ] The 17th August 191C was a Saturday. The 
following day, the 18th August, the appellant 
received a notice from Mr. Masud to appear 
before him which he did on the evening of tho 
same day. According to Mr, Masud he took 
down his statement, and on the same day ba 
filed a complaint against the appellant in the 
Court of the Resident Magistrate at Nawabshah 
under 8. 228 , Penal Code. The appellant then 
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ai)plied to tbis Court for a transfer of the com- 
])laint to any other district than Nawabsbah.and 
this Court ordered the case to be committed to 
the Court of Session at Nawabshah. 

[ 5 ] We propose to dispose of this appeal on 
two points of law, which arise out of the pro. 
ceedings taken by the learned District Magis¬ 
trate, Nawabsbah, and which we think are fatal 
to the success of the prosecution. 

[6] It appears that when the appellant appeared 
before the learned District Magistrate on 18-8-1946 
the latter recorded the appellant's statement 
made in answer to a question put by him in these 
terms: 

“ Q. — You, on l7th August 1946, committed an 
ofTence under s. 228,1. P. C. by intentionally o0cting 
an insult and causing interruption to this Court while 
it was bolding its judicial function. The statement of 
facts is read out to you. What have you to say in your 
defence 

" A. — I h.avo heard the statement of facts, hut 1 
say they are not correct, and I have not committed 
any oflcnco. This is all that 1 have to eay at present. ” 

Mr. Masud then passed the following order on 
the same day: 

*'Cognizance of the offence was taken. The accused 
has committed an oBence under S. 228, I. P. C. Ho 
offers no apology. Hie statement has been taken. 

The accused is directed to stand bis trial before the 
Resident Magistrate, Nawabsbah. He is ordered to enter 
into personal recognizance bond in the amount of 
Rs. l.OOO/- to appear before the Resident Magistrate 
Nawabsbah, on the 24tb of August. ” 

From this order it is clear that the learned 
District Magistrate purported to take action 
pursuant to s. 482, Criminal P. C, read with 
S. 480, Criminal P. C, which says: [After quoting 
Ss.480 and 482 the judgment proceeded:] 

(7} The learned Advocate-General contends 
that an action taken under S. 482, Criminal P. C. 
is independent of s. 480, Criminal P. C., and in 
support of his contention be has relied upon A.I.R. 
1936 ALL. 762,* and 35 Cal. 161.^ We shall present- 
ly deal with these cases. For the present we 
would content ourselves with analysing Ss. 480 
to 482 Criminal P. C, 

[8] Section 482, Criminal P. C., is employed by 
a Court only when offences mentioned in S. 480 
are committed in its view or presence and it is of 
the opinion that imprisonment as a substantive 
punishment should be awarded or a fine exceeding 
Bs. 200 should be imposed upon the accused person, 
or when for any other reason the Court is of the 
opinion that the case should not be disposed of 
under S. 480. The words “disposed of” in S. 480 
are very significant. We think they presuppose 
that cognizance has been taken under s. 480, Cri. 
minal P. C. of one of the offences therein specified. 

[9] The question, therefore, arises whether a 
Court can act under S. 482. Cri. P. C., when cogni. 
zance has not been taken of the offence describ¬ 
ed in S. 460 before it has risen for the day. We 


think the answer to tbis question must be in the 
negative. Section 482, Criminal P. C. refera among 
other things to the “recording of the facts consti- 
tuting the offence and the statement of the case 
as hereinbefore provided”, and 8.481, Criminal 
P.G.,say3:— 


“ Id every such case the Court shall record the facta 
constitutiDg the oSence, with the statement (if any) 
made by the ofiender.” 

It is significant that S. 482, Criminal P. 0., 
does not embody the provisions of 8.481 in 
their entirety. It leaves out the words “as well 
as the finding and sentence” of sub-section ( 1 )(^ 
S. 481, Criminal P. G., and the whole of seb-s. 
(2). The reason for the omission of the words 
"as well as the finding and the sentence”, is, we 
think, to be found in the difference in the use 
of the two sections. Whereas under S. 460 the 
Court has to record the finding and sentence, 
under S. 482, the Court, after it has taken co^ii- 
zance under 8. 480, does not try the case itself, 
but forwards it to a Magistrate having jurisdic¬ 
tion to try it. This aspect of the case has been 
considered in 41 Cr. L. J. 766* where Blacker J, 
observed:— 


"Now the words 'the Court is.... of opiaion (hat the 
case should not be disposed of under S. 460’, show 
clearly that the decision to act under this section 
(S. 482) must be taken at a time when action under 
S. 480 is still possible, i. e., on the same day before the 

rising of the Court....An examination of the language 
of 8. 482 shows to me quite unmistakably that the 
procedure therein described is only to be adopted in a 
case where the Court has already taken wgnizance 

under S. 480, Criminal P.C.Again the reasons for 

which a Court may act under S. 482 will in many, If 
not in most cases be snob as it cannot find to eiirt 
unless it has already held some inquiry into tw 
matter. An apparently serious contempt may be 
greatly mitigated by the humble and repentant atti¬ 
tude of the offender when called upon to 
Conversely a less serious complaint may be aggra^aW 
by a defiant and insolent attitude. Lastly, 
thrid ground for which the Court may decide io adopt 
this procedure, the words used are not 'dealt with or 
any similar phrase, but ‘disposed of. These 
suggest that, just as in the two preceding groouM, ^ 
the final result of the case which is being envisagefl, 
and that therefore what the Court is considering ia oo 
whether it shall start to take cognizance iteW. JJ' 
whether • having taken cognizance, it shall Iwvfl tn 
final action to some other 0>ntt. But itself, th^ c 

cumstance might not be of any essential imporia^ 

bat it does tend to show that the Legislat^ ^ 
choosing its language carefully and tha^ therefore, 
use of the word ‘accused’ above was deliberate. ^ 

It is true, Bennet J. in. A. I. R.' 1936 AlJj.762» 
has taken a view of 8.482, Criminal P. 0., whi(» 
cannot be reconoiled with the view of Blacker J. 
With respect, if Bennet J. intended to say that 
8. 482 could be employed without taking 
zance of the offence referred to in S. 480, Crum- 
Dal P. C.. before the Court risbS for the day, we 
cannot agree. The view of Bennet J., if a^P* 
ted, would render s. 476, Criminal P. D., m 
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taken." The order does not say that cognizance 
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relation to an offence under S. 228,1. P. C., 
entirely superfluous. We do not think the Legis¬ 
lature could have intended to provide two alter¬ 
native remedies in respect of an offence 
committed under B. 228, I. P. C. in addition 
to the one under S. 480, Criminal P. C. 

[lOl We are unable to accept the submission 
of the learned Advocate-General that where 
cognizance of an offence mentioned in S. 480, 
Criminal P. C., is not taken by a Court before 
it rises for the day, it is still open to it to act 
either under 9. 482, Criminal P. 0. or S. 476, 
Criminal P. C., for the obvious reason that when 
proceedings are taken under S. 476, Criminal 
P. C., a Court makes a complaint to another 
Court having jurisdiction, and the Court to 
which the complaint is made then proceeds to 
deal with it, not dispose of it, under Chapter 
XVI of the Code of Criminal Procedure. But when 
a case is forwarded to a Magistrate under the 
provisions of S. 482, Criminal P. C., there is no 
question of the application of Chapter XVI, 
Criminal P. C., because the case is sent to a 
Court for trial, and the procedure to be followed 
in such a case is the procedure contained in 
Chapters XX or XXI, Criminal P. C. 

(Ill We wish to make it plain that we do not 
accept the view that a Court in whose view an 
offence mentioned in 8.480, Criminal P. C. is 
committed, is bound to forward the case to a 
Magistrate on the same day on which the offence 
was committed, under the provisions of S. 482, 
Criminal P. C. All that we wish to say is that 
the cognizance of the offence must have been 
taken on the same day before the Court rises 
if resort is had to 8. 492, Criminal P. C. If 
cognizance has not been taken in accordance with 
8. 480 , Criminal P. C.. and if the Court still wishes 
to taU proceedings, it can do so under the 
provisions of 8.476, Criminal P. C., but not 

under S. 482, Criminal P. C. 

[12] We think the case in 35 cal 161,' does 
not assist the Crown in any way. From the facts 
stated in the judgment of Rampini, J. it appeam 
that a witness who was subsequently an accused 
person, had declined to take an oath or to 
answer questions put to him on a certain date, 
and the Court on the'same day req,uired him to ex- 
ecute a bond for personal recognizance to appear 
again. By this action the Court undoubtedly 
took cognizance of the offence on the same day. 

u3] The facts of the case before us, do not 
justify the conclusion that the learned District 
Magistrate of Nawabshah took cognizanceof 
the alleged offence on 17th August 1946. The 
order of the learned District Magistrate dated 
letb August, forwarding the case to the Re- 
sident Magistrate, Nawabshah, for trial, con- 
tains the words "cognizance of the offence was 


was taksn on tho nth, The learned District Ma- 
gistrate while giving evidence at the trial said 
he could not remem^r the time when he wrote 
EX. 15. Exhibit 15 is an order dated 17-8-1946, 
summoning the appellant to appear on the next 
day. But we are not satistied that the learned 
District Magistrate passed the order contained 
in Ex. 15 before ho rose for the day. TI 10 learned 
District Magistrate nowhere says in ex. 15 that he 
took cognizance of the offence. 

[ 14 ] The failure of the learned District Magis¬ 
trate to take cognizance of the alleged offence on 
17th August, is, we think, fatal to his subsequent 
action under the provisions of 8. 482, Criminal 
P. C. Indeed, the Advocate-General realised the 
signiflcance of this failure and contended that 
the action taken by the learned District Magis¬ 
trate was one under the provisions of S. 476, 
Criminal P. C. But when it was pointed out to 
the learned Advocate-General that in Ex, 22, 
dated l8th August 1946, the District Magis¬ 
trate says that "cognizance of the offence was 
taken", he abandoned the contention and justi- 
fied the action of the District Magistrate under 
the provisions of S. 482, Criminal P. C. We have 
already stated that we are unable to accept the 
interpretation of the learned Advocate-General 
of S. 482, Criminal P. C. 

[15] The taking of cognizance in accordance 
with the provisions of S. -iSO,Criminal P. C., is we 
think, a condition precedent to the employment 
of 8. 482 , Criminal P. C., and as the condition ■ 
precedent has not been satished in this case; the 
forwarding of the case by the learned District 
Magistrate to the Resident Magistrate, Nawa- 
hshah. for trial was, in our opinion, contrary to 
law, and a trial had upon a case so forwarded 
was without jurisdiction, notwithstanding the 
fact that this Court committed the case for trial 
to the Court of Session. 

[ic] There is yet another aspect of the case 
upon which, we think, the appeal must be al. 
lowed. We are not satisfied that the alleged 
offence under S. 228,1. P. C.. was committed in 
any stage of a judicial proceeding. Section 228, 
1.1?. C., reads’. 

“Whoever intentionally offers any insult or causes 
any interruption to any public servant, while such 
public servant is sitting in any stage oI a judicial pro* 
ceeding, shall be punished with simple imprisonment. 

(After discussing the evidence of District Magis- 
trate the judgment proceeds:) 

[17] The learned Advocate-General concedes 
that the interview given by Mr. Mosud to the ap. 
pellant was a private interview, but ho contends 
that the private interview became a stage of ju¬ 
dicial proceeding when Mr. Masud decided to call 
Mengbo in order to take his statement. We are 
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unable to regard, wbat was undoubtedly a prU 
vate interview, as a stage in a judicial proceeding 
merely because in consequence of the private 
interview Jlr. Masud expressed his intention to 
examine the person on whose behalf the inter¬ 
view was sought. The utmost that can be said is 
that Mr. Masud intended or prepared himself to 
examine the person on whose behalf the inter¬ 
view was sought. His intention or preparation to 
examine Mengho had not yet ripened into any 
stage of judicial proceeding. It is common 
ground that the alleged insult was offered by 
the appellant before Mengho was examined. 

[isl The learned District Magistrate's evi¬ 
dence on the question of Mengho’s examination 
is somewhat obscure. It is conceded by the learned 
Advocate-General that there is no recorded state¬ 
ment of Mengho. The learned District Magistrate 
says in his evidence that he questioned Mengho 
orally. We were unable to see the object or the 
necessity of examining Mengho at all when it 
was clear from the petition that Mengho did not 
desire to have any judicial proceedings taken 
against the two patbans. 'L'he learned Advocate- 
General has however enlightened us on this point 
by saying that the learned District Magistrate 
wished to examine Slengbo in order to pass an 
order under the provisions of S. 552, Criminal 
P. G. Dub s. 552, Criminal P. C., says: 

“Upon complaint made to a Presidency Majjistrate or 
District Jlagistrateon oath of the abduction or unlaw¬ 
ful detention of a woman; or J a femala child under 
the age of sixteen years for any unlawful purpose, 
ho may make an order for the immediate restoration 
ofsuch woman to her liberty, or of such female child to 
her husband, parent, guardian or other person having 
the lawful charge of such child, and may compel com¬ 
pliance of such order, using such force as may be 
necessary," 

Mengho had not alleged any abduction. Moreover 
the learned District Magistrate had not passed 
any order for the immediate restoration of Mt. 
Gangi to Mengho, or taken any other action 
authorised by s. 552, Cr. P. C. Section 652 does 
not authorise a District Magistrate to issue notice 
to persons accused of unlawful detention to 
produce the detained woman. There is nothing 
in writing to show that Mengho was ever examin¬ 
ed on oath by the District Magistrate on 17th 
August. Assuming Mengho was orally questioned 
by the District Magistrate, it is an admitted 
position that the appellant had left long before 
the District Magistrate orally examined him. 

[19] On a careful examination of the case, we 
arc not satished that the alleged insult was offered 
to the learned District Magistrate while he was 
sitting in any stage of a judicial proceeding. 

[20] We therefore set aside the conviction and 
sentence and acquit the appellant. The fine, if 
paid, will he refunded to him. 

G. B. Appeal allowed. 
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FULL BENCH 

Ttabji C. J., Thadani abd Constantine JJ. 

Mahomed Mehdi and another—Plaintiffs 
V. Governor^Generalin-Counciland another— 
Defendants. 

Suits Nos. 210 aud 186 of 1946, Decided oa 22'10* 
1947, Reference by of Cosstantine J., D/-19-6'1947. 

• * (a) Civil P. C. (1908), 0.11, R. 12- Order for 
discovery can be made against Crown ; ILR (1946) 
Ear. 416 : 34 AIR 1947 Sind 154, OVERRULED. 

(Per Tyabji C. J., and Constantine J .): — In the 
matter of tbe procedure relating to discovery the lawappli- 
cable to tbe Crown, when a party to a suit in India,is tbe 
same as that applicable between subject and subject aod 
isgoverned by 0.11, R. 12. The Grown in India cauDOt 
claim tbe prerogative of being exempt from the liability 
to make discovery. Hence, an order for discovery can be 
made against tbe Crown : I. L.B. (1946) Ear. 416 : 94 
A. I. R. 1947 Sind 164, OVERRULED. 

[Paras 12 & 16] 

(Per Thadani J. cowurring.) : — The prerogative 
right of tbe Crown in India, in the matter of discovery, 
procedure in regard to which is regulated by 0.11, 
Civil P. C., has been taken away by reason of S. 276, 
Government of India Act, 1935, in suits iostituted 
under tbe provisions of S. 79, Civil F. C., provided the 
subject-matter of tbe suit is one in respect of wbich the 
East India Company could have been sued as a body 
corporate. If, however, the subject-matter of tbe suit 
is not one in respect of which tbe East India Company 
could have been sued, tbe Grown in India, at any rate 
up to 15-8-1947, could claim tbe prerogative right in 
the matter of discovery. Such a plea can properly be 
taken upon notice issued to tbe Crown on an applica¬ 
tion made under the provisions of 0.11. R-12, Civil 
P. C., and before the Court can compel tbe Crown to 
make discovery, it would have to decide whether the 
subject-matter of the suit is one in respect of which tbe 

East India Company could have been sued. 

[Paras 17 dt 18] 

Annotation (’44-Com.) Civil P. C., 0.11. Bf-12 
<kl3,N17. 

(b) Government of India Act(1935), S. 212— 

sion of Privy Council whether on appeal from 
Indian Courts or not is binding on Indian Courts, 
(Per Tyabji C. J.) . ,, ... 

It cannot be said that S. 212, Government of India 
Act, makes'a decision of the Privy Council binding on 
the Indian Courts only when the decision was made on 
an appeal from India. There is no snob limitation in 
the section, and all tribunals from which appeals lie to 
tbe Privy Council must necessarily be bound as roc- 
ordinate Courts by all decisions of tbe Privy Codneu, m 
the decisions of a Sperior Court. [‘f^ 

(c) Precedents — Decision of House o| Lora 
is not binding on Indian Courts. (Per Tyabji L. J-y 

Strictly speaking, a decision of tbe Honseof wroa 
cannot be said to bo binding on any Indian Ooo . 
though there can be no question about the Houro o 
Lords being the supreme tribunal to settle English 
and about all Courts, wbich are bound to follow tn 
English Law, being bound by tbe decisions of 
of Lords. 

(d) Corporation — Corporation can sue and |>e 
sued like any subject — Corporation cw obt 
discovery and can be compelled to make discovery 
-Civil P. C. (1908), 0. XI, R. 12. 

{Obiter) A corporation can sne and be sued 
subject, and the procedure applicable to *- 

when patties to a suit is the same as that appurobie 
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other parties (with of course the roodificatioos neoes* 
sitatedbytbe faclofa corporation being a corporation). 

A oorporation can obtain discovery and inspection from 
the other party, and oan be compelled to make discovery 
and give inspection. Unlike the Crown, corporation oan 
be sued in contracts and in tort, and can even be indicted 
and fined for criminal oSences. It is of course true that 
apart from matters relating to the ordinary rules of 
procedure applicable to all patties to a suit, it is open 
to a corporation to show that it was* suing .or being 
sued as the representative or agent of the Crown, and 
to ask the Court to lake into consideration pd give 
cflect to such prerogative rights as it could claim as an 
agent of the Crown. [Paras 8 & 0] 

Annotation i— ('44*Com.) Civil P. C., 0. 11, Rr. 12 
& 13 N. 16. 

Cases referred— 

1. (’46) I. L, R. (1946) Kar. 416 ; 34 A. I. R. 1947 Sind 
154, Sundetdas Visbendas v. Govetnot-Geoeral-in- 

2^^(1931) 1931 A. C. 704 : 100 L. J. P. C. 183 : 145 
L. T. 408, Robinson v. State of South Australia 

(No. 2.) 

3. (1942) 1942*1 All. E. R. 587 : 1942 A. C. 624 : 111 
L. J. K. B. 406 : 166 L. T. 366, Duncan v. Cammell 

Laird & Co. 

4. (1927) 1927 A. C. 515: 96 L, J. P. C. 84 :137 L. T. 

1, Robinson v. National Trust Co. Ltd. 

5. (’25) 52 I. A. 398 : 12 A. I. R. 1925 P. C. 272 : 47 
All. 883 : 28 0, C. 352 : 91 I, C. 370 (P. C.), Mata 
Prasad v. Nagesbar Sahai. 

6. (’15) 38 Mad. 941 : 2 A. I. R. 1915 Mad, 833 : 20 
I. C. 546, Kariadan Kumar v. British India Steam 
Navigation Co. Ltd. 

7. (’09) 32 Mad. 95; 11. C. 977 (F.B.), Mahomed Rav 
uther v. British India Steam Navigation Co, Ltd. 

8. (’46) 33 A.I.B. 1946 Lab. 116 : I. L. R. (1946) Lab. 
692 ; 227 I. C. 546 (F.B.), Firm Karam Natain Daulat 
Ram V. Volkart Bros. 

9. (1897) 2 Q. B. 384 : 66 L. J. Q. B. 593 : 77 L. T. 
203, Attornery-Oeneral v. New CasUe, upoQ-Tyne Cor* 
poratioQ* 

10. (1874) 10 Q. B. 44, Thomas v. The Queen. 

11. (1886 31 Ch. D. 607 : 55 L. J. Ch. 488 : 54 L. T. 
145 : 34 W R 375, In re Wood’s Estate ; Ex parte 
Works and Public Buildings Commissioners. 

12. (1901) 2 K. B. 781 ; 70 L. J. K. B. 860 : 85 L. T. 
96 : 50 W. R. 122. Graham &, Sons v. Commrs, of 
Public Works it Buildings. 

13. & 14. (1886) 17 Q. B. D. 658. Dixon v. Farrer. 

15. (1920) 2 K. B. 233 : 89 L. J. K. B. 607 : 123 L. T. 
334, Commrs. of Works and Public Buildings v. Por- 

tvprid Masonic Hall Co. Ltd. .,, , m 

16. (1915) 1 K B 45 : 84 L. J. K. B. 219 : 111 L. T. 
630, Roper v. Public Works Commrs. 

17. (1886) 18 Q. B. D. 43: 56 L. J. Q. B. 53 : 55 L. T. 
578 : 35 W. B. 95, Dixon v. Ferret. 

18. (1921) 3 K B. 1 : 90 L. J. K. B. 812 : 124 L. T. 
727, In re Societe Les ASreleurs Beonis end Shipp¬ 
ing Controller. 

19. (1878) 37 L. T. 469, Kain v. Farrer. 

20. (1836*37) 1 M. I. A. 175 (P.O.), Mayor of Lyone v. 

East India Co. , ^ 

21. (1861*63) 9 M. I. A. 397 : 2 Moo. P. C. (N. 8.) 22 : 
1 Sulber 515 :2 Sat. 89 (P.C.), Advocate-General of 
Deneal v. Butnomoye Doaee. 

22. (1861) 6 B. H. 0, R. App. A., P. <t 0. 8. N. Co. v. 
Secy, of State (or India. 

23. Brlgnett Rep. p. 120, Bank of Bengal v. East India 
Co. 


General (FB) C./.j Sind lOl 

24. (’13) 40 I. A. 48 : 40 Cal 391 : 18 1. C. 22 (P. C,), 
Secy, of State v. Moment J. 

25. (’47) 34 A.l.R. 1947 P. C. 31: I. L. R. (1947) Kar. 
P. C. 60 : 73 I. A. 271 : 228 I. C. 117 (P,C.), Province 
of Bombay v. Municipal Corporation of the City of 

Bombay. ,, _ , 

26. (’75*77) 1 Bora. 7. Ganpat Putaya v. Collector of 

Kanara. „ ,, 

27. (’06) 33 Cal. 1040, Gayanoda Bala Dassee v, Uutto 

Kristo Bairagee. 

A. P. Fonseca and S. H. Lulla—tot Plaintiffs 1 and 
2 respectively. 

Choilhrani Dcwanmal a>id E. V.Caslellino — lor 
Defendants 1 and 2 respectively. 

Advocate-General of Sind —for the Crown. 

Tyabji C. J. — We have before us two ap¬ 
plications under 0.11, R. 12, Civil P. C., in each 
of which the plaintiff seeks an order for discovery 
on oath against the defendant, one in Suit No. 210 
of 1946 against the Governor.General-in-Council, 
in respect of a claim against the North Western 
Railway, and the other in suit No. 486 of 1946 
against the Province of Sind, in respect of a 
claim against the Provincial Government. These 
applications were rejected by the Registrar (0. S.) 
on the ground that no such order as was prayed 
could be made against the Crown, and the deci¬ 
sion of O’Sullivan J., in i. L. R. (1946) Kar. 416,^ 
was relied upon. The plaintiffs being dissatisfied 
with the orders, had the matters brought before 
the Judge, Constantine J., and questioned the 
correctness of the decision of 0 Sullivan J. 
Having regard to the very great importance of 
the matter, (Jonstantine J., made a reference 
under R. 10 of the Rules of this Court, and the 
matter is now before us. 

[2] In I. L. R. (1946) Kar. 410,' O’Sullivan J., 
had three applications against the Crown before 
him, two under 0,11, R. 12, Civil P. C., for 
discovery on oath, and the third under 0.11, 
R. 19 (2) for inspection, after discovery bad been 
made. He considered that the sanae broad ques¬ 
tion was involved iu all the three applications, 
viz., whether the Crown in India bad the same 
prerogative as regards the procedure applicable 
to discovery and inspection as it had in England, 
O’Sullivan J., decided that it had. He rejected 
the contention that the statutory law in India 
had by necessary implication deprived the Crown 
of the prerogative claimed. He therefore held, 
first, that no order could be made compelling 
the Crown to make discovery and that it was 
not within the province of the Court to require 
the Crown to state any special ground of objec¬ 
tion or to enquire into the reasons why the 
Crown objected. Secondly with regard to the 
tbird application before him, which raised a 
question of the procedure to be. followed under 
0 .11, R. 19 (2) on the Crown objecting to produce 
certain documents for inspection, 0 Sullivan J., 
considered that there was a conflict between the 
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decision of the Privy Council in (l9M) A. C. 704,* 
acd the decision of the House of Lords in (1942) 
1 ALL. E. R. 587* as fco whether the privilege 
claimed includecl the right to refuse to produce 
the documents for the inspection of the Court. 
With regard to this, O'Sullivan J., said: 

■'Wilb very "teat respect to these most eminent 
tribunals, it appears to me that the decision of the House 
of Lords is to bs preferred on the question under 
consideration. The Privy Council hag itself laid down 
in (1927) A. C. olo,* that a decision of the House of 
Lords is the highest authority binding on the Courts 
and Dominions, and may, therefore, be preferred on a 
question of common law to an earlier decision of the 
Judicial Committeo itself. This case has been referred 
to in Bentwich's Privy Council Practice at p. 238. 

The point, however, is as to whether S. 212, Govern¬ 
ment of India Act, binds me to follow the decision of 
the Privy Council in the Australian case; and to my 
opinion it does not. I am of the view that S. 212 must 
be construed as referring only to judgments of the 
Privy Council in Indian appeals. Tho Sovereign has 
retained the prerogative of being the supreme tribunal 
of justice in the Empire and the ultimate right of 
appeal from all parts of the Empire Is therefore to the 
King in Council. The Judicial Committee of the Privy 
Council is an Imperial body representing the Empire 
and the right of appeal to it has been d66ned and 
regulated in the ease of the Dominions, colonies, depen- 
dancies and possessions by various statutes. Letters 
Patent and Orders in Counoil, Laws are not uniform 
throughout the Empire and the Privy Council decides 
appeals in accordance with the laws in force at the 
places from which they come. It seems to follow that 
the decision of this supreme tribunal on an appeal 
from one part of tlie Empire regulates as such appeal 
would bs by a particular statute, charter or order in 
Council, and decided in accordance with a particular 
set of laws, is not and cannot be binding on the Courts 
in another part of the Empire." 

[9] It was Contended before us that O'Sul- 
livaii J. was in error on both these matters, and 
that tho Privy Council decision is applicable, 
and therefore binding upon the Courts in India 
on all the matters it deals with. 

[ 4 ] We are. however, only concerned with 
the first matter dealt with by O’Sullivan J. as 
the two applications before us are both applica. 
tions under o. 11. R. 12, and not with any 
questions that might arise on an application 
under o. ii r. 19 ( 2 ). The broad question before 
us is whether in the matter of the procedure 
relating to discovery and inspection the law 
applicable to the Crown, when a party to a suit 
in India, is the same as that applicable to any 
other party, or whether the Crown in India still 
retains the prerogative, which it has in England, 
by virtue of which no order can be made 
against it compelling it to make discovery or 
give inspection. There is no question here about 
the applicability of the Privy Council decision 
referred to above as that was a decision in a 
case from Australia where admittedly the prero. 
gative, here in question, did not exist and the 
state was hound like any subject to make dis¬ 


covery and give inspection. I am unable 
however to agree with the view of O’Sullivan J., 
cited above, that S. 212 , Government of India 
Act, makes a decision of the Privy Council bind, 
ing on the Indian Courts only when the decision 
was made on an appeal from India. There is 
no such limitation in the section, and all tribn. 
nals from which appeals lie to the Privy 
Council must, I think, necessarily be bound as 
subordinate Courts by all decisions of the Privy 
Council, as the decisions of a Superior (3oQrt. 
In 521 . A. 393,® their Lordships stated: 

‘‘their Lordships think U desirable to point oat that 
it >3 not open to the Courts in India to qaestion any 
principle enunciated by this Board, although they 
have a right of examining the facts of any ease before 
them to see whether and how far the principle on 
which stress is laid applies to the facts of the particulat 
oases." 

In 38 Mad. 941® SadasWa Ayyar J. said: 

“It seems to me that this decision of the Privy 
Council pronounced on the 3lst March 1909 (about 3| 
months after the pronouncement of the Full Bench 
decision in 32 Mad. 95.7 on 16th December 190S) 
clearly overrules the decision in the latter case, unless 
we are to acoede to the ingenious argument of Mr. 
Sbesbagiri Ayyar that we are not bound by the decision 
of the Privy Council unless it was given in a case 
which went up on appeal from an Indian tribunal. 
(The appeal case of 1909 was an appeal from the deci¬ 
sion of the Supreme Court of the Straits Settlements.) 

I am wholly unable to hold that the binding nature of 
a decision of the Privy Counoil depends on the locality 
of the tribunal which pronounced the decision from 
which the appeal was preferred to the Privy Council, 
any more than the binding nature of a decision of this 
Madras High Court upon a Madras District Court 
depends on the question whether the High Court’s 
decision was pronounced in an appeal preferred in a 
case which arose in that particular district’’,' 

and Tyabji J. also expressed the same view. In 
the Lahore Full Bench case, a. I. R. 1946 Dab. 
lie.® Harries C. J. held that in a case of wn* 
fliet, a decision of the Privy Council wee bind¬ 
ing whereas a decision of the House of Lords was 
not icf. p. 123). Strictly speaking, a decision of the 
House of Lords cannot be said to be "binding” on 
any Indian Court, though there can be no qnealion 
about the House of Lords being "the enprsnie 
tribunal to settle English Law" and about ah 
Courts, which are bound to follow the English 
Law, being bound by the decisions of the House 
of Lords, as was pointed out by the Privy 
Council in 1927 A. 0.515* at p. 619. The question, 
to what extent the Privy Counoil decision was 
applicable, is another matter. 

Is] It is necessary first to turn for a moment 
to the law in England. As Viscount Sinion« 

L. C. stated in (1942) 1 ALL. E. R. 687:® 

“Wheo the Crown (which for this purpose must be 
taken to include a Government department, or » 
minister of the Crown in hU official capacity) >8 a 
party to a suit, it cannot be required to give discove^ 
of documents at all. No special ground of objection U 
needed." 
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Viscount Simon then referred to the well-known 
observation made by Rigby L. J. in (1897) 9 
Q. D. S84,® the truth of which has never been 

open to question: 

the liiw is that the Crown is entilled to lull 
discovery and that the subject as against the Crown is 
not. That is a prerogative ot the Crown, part of the 
Law of England, and we must administer it as we find 
it.... Now I know that there has always been the 
utmost care to give to a defendant that discovery which 
the Crown would have been compelled to give if in a 
position of a subject, unless there be some plain over* 
ruling principle of public interest concerned which can¬ 
not be disregarded." 

[6] I wish particularly to emphasise here that 
this particular prerogative, with which we are 
concerned, can only be claimed when the Crown 
is a party to a suit. A glance at the history of 
the law will show that this prerogative has been 
carefully preserved and kept intact by legisla¬ 
tion in England. There was a time when no 
suit could be instituted against the Crown at all. 
Even after the Crown could be sued by a peti¬ 
tion of right, suits by and against the Crown 
(informations and petitions of rights) had to be 
instituted in special forms which were essen¬ 
tially different from those of other suits (actions) 
between subject and subject, and the procedure 
and practice applicable to Crown suits (Crown 
practice) has always been different. In a suit 
by the Crown, (information ot information and 
bill) the informant acting on behalf of the Crown 
gives the Court to understand and be informed 
of the facts alleged and prays for such relief as 
the Crown desires. Under the Petitions of Rights 
Act of 1860 the suit had to be in the form of a 
petition made by a suppliant addressed to Her 
Majesty The Queen which bad to be 

"left with the Secretary of Stale for the Home Depart¬ 
ment, in order that the flame may be fiubmitted to Her 
Majesty for Her Majesty’s gracious consideration and in 
order that Her Majesty, if she shall think fit. may grant 
bet fiat that right be done." 

Her Majesty could grant or refuse her fiat at 
her pleasure. It was not the absolute duty of the 
Attorney.General to advise the grant of the fiat 
in every case, although, where the petition dis¬ 
closed a reasonable and probable ground of claim 
and a real cause of action, the fiat in practice 
was invariably granted. The fiat could be 
granted to the whole or part of the petition, and 
" the petition could not be set down for trial until 
the fiat was granted. (Halsbury’s Laws of 
England, Vol. IX. para. U80, p. 694). The rules 
of the Supreme Court framed under the Judicature 
Acts only apply to Crown suits, in so far os the 
rules have b^n specifically made applicable to 
such suits; and apart from such specific applica- 
tion, the procedure applicable is governed by the 
Crown Suita Act, the Exchequer Rules, and the 
traditional procedure of the King’s Remem¬ 
brancer's Department. (Halsbury'a Laws of 


England, Vol. ix, paras, 1162 and 1184). AH the 
prerogative rights of the Crown have to bo 
regarded as existing except in so far as they 
have been specifically taken away by statutes, 
The only Orders of the Rules of the Supreme 
Court made applicable to Crown suits under the 
Supreme Court of Judicature (Consolidation) 
Act, 1925, are those mentioned in 0.68, R. 2 of 
the R. S. C., which do not include 0.31, which 
deals with discovery and inspection. 

[7] Section 7, Petition of Rights Act of 18G0 
provided: 

"So far as the same may be applicable.... the laws 
and elatiites in force as to pleading .... and the 
practice and course of procedure ot the said Courts of 
law and equity respectively for the time being in re¬ 
ference to sucb suits and persona! actions, shall.... bo 
applicable and apply and extend to such petition of 
right 

and it was urged in (1874) 10 Q. B. 44,’“ that this 
section extended to petitions of right ell the 
statutes relating to pleadings, evidence, hearing 
and trial and the means of procuring and taking 
evidence, and, as discovery was included in this, 
it was argued that a suppliant could obtain dis¬ 
covery in a petition of right. Section 50, Com¬ 
mon Law Procedure Act of 1S54 was as 
follows: 

"Upon the application of either parly to any cause 
or civil proceeding in any of the superior Courts, upon 
an aSBdavit by such party of bis belief that any docu¬ 
ment, to the production of which be is entitled for the 
purpose of discovery or otherwise, is in the possession 
or power of the opposite party, it shall be lawful for the 
Court or Judge to order that the party against whom 
sucb application is made, or if socb party is a body 
corporate, shell answer an affidavit, stating what docu¬ 
ments ho or they has or have in hia or their poseession 
or power relating to the matters in dispute or what he 
knows as to the custody they or any of them are in, and 
whether he or they objects or object (and if so, on what 
grounds) to the production of sucb as are in his or tbeir 
poflscBsioo or power; and upon sucb affidavit being 
made the Court or Judge may make such further order 
thereon as eball be just." 

Cockburn C. J. discharging the rule stated: 

"If it bad been intended to extend S. 50, Common 
Law Procedure Act, 1854, as to discovery of documents, 
to the case of petitions or right, there would have been 
iusected some enactment saying an officer should answer, 
as in the case of bodies corporate." 

Technically the Queen could not be sued in her 
own Court, and having regard to the nature of a 
petition of right, it was legaUy and technically 
impossible to order Her Majesty the Queen to 
make an answer on affidavit. No one else could 
in law be compelled to make sucb an answer. 
Discovery could only be ordered against a party, 
and not against the Queen or anyone who was 
a stranger to the cause: cf. Halsbury’s Laws of 
England, vol. X, para. 420, p. 347. 

[8] Before leaving the subject of the law in 
England, the relevant law with regard to cor- 
poratioD requires to be noticed. A corporation 
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can sue and be sued, like any subject, and the 
procedure applicable to corporations when par. 
ties to a suit is the same as that applicable to 
other parties {with of course the modifications 
necessitated by the fact of a corporation being a 
corporation). A corporation can obtain discovery 
and inspection from the other party, and can be 
compelled to make discovery and give inspec- 
tion. Unlike the Crown, corporation can be 
sued in contracts and in tort, and can even be 
indicted and fined for criminal offences: cf. 
Ualsbury's Laws of England, Vol. vill, 83. 4, 5 
and G, paras. 160-179. Even where a corporation 
isincorported for public purposes, by a public Act, 
it cannot claim to be in the same position as the 
Crown. In {13SG) 31 cb. D GOT,” Lindley L. J. 
stated : 

no authority has been oitcd to show that this 
particular corporation, incorported by the Act of 1855 
for certain public purposes, is to be treated as the 
Crown, and there is no ground for holding that a coc. 
poratioo specially incorporated in this way is in the 
same position as regards costs as the Crown." 

and the corporation was ordered to pay the costs. 
In (1901) 2 K. B. 781,'^ Pbillimore J. pointed out 
that even when a public corporation could 
probably be described as "a nominal defendant 
sued as representing one of the departments of the 
State,” using bis description as Lindley L. J., 
did in (1S36) 17 Q. B. D. 658,^®'” the mere fact of 
its incorporation conferred upon it “the privilege 
of suing and tbe liability to be sued,” like sub- 
jects. No case has been cited before us, except 
one of the E. I. Coy. which will be referred to 
later, in which any corporation has even put 
forward tbe claim that it was entitled to the pre* 
rogative, which the Crown could claim, of being 
exempt from tbe liability to make discovery and 
I'give inspection, and it appears to me to be be¬ 
yond question that tbe fact that corporations, un¬ 
like the Crown, can sue and be sued in tbe same 
manner as other subjects, in suits to which the 
ordinary procedure applies, necessarily subjects 
them to tbe ordinary rules of procedure, and 
makes it impossible for them to put forward 
any such claim. 

[9] It is of course true that apart from matters 
relating to tbe ordinary rules of procedure appli¬ 
cable to all parties to a suit, it is open to a cor¬ 
poration to show that it was suing or being sued 
as tbe representative or agent of the Crown, and 
to ask tbe Court to take into consideration and 
give effect to such prerogative rights as it could 
claim as an agent of tbe Crown. As Pbillimore J., 
said, in (1901) 2 K. B. 781^* in such a case, 

"The procedure amounts to obtaining a decision in 
the nature of a decision upon a hypothesis, namely if 
the person sued were a subject, what would be tbe deci* 
siOD of the Court on the case brought against him ? 
The principle which is found in the Merchant Ship¬ 
ping Act is a useful one to consider; it shews that the 


Crown is the real entity pursued, although through the 
medium of a subject, and tbe privileges which the Crown 
has as to tbe mode of trial apply to such cases. In 
(1886)17 Q.B.D. 658,^8,14 the Secretary of the Board of 
Trade was sued for the act of his subordinate to detain¬ 
ing a ship supposed to be nitseaworthy. The Attorney- 
General of tbe dayiclaimed, and successfully maintaised 
bis claim, to treat the aotlou as a suit against the 
Crown, and to exercise the prerogative right of the 
Grown to lay the venue in whatever country it pleased.'' 

[ 10 ] In (1920) 2 K. B. 233*® Banks L. J., stated: 

"The defendants plead the Statute of Limitations. To 
that the plaintiffs answer that they are sning as the 
representatives of the Crown to recover this money, 
and that tbe Statute of Limitations does not apply as 
against the Crown. Two cases have been referred to, 
(1901) 2 K. B. 781,12 and (1915) 1 K. B. 46.M both of 
which make it clear that if a body, whether incorpo* 
rated or not, is in fact acting in any particular matter 
as agents of the Crown, they are to be treated in law as 
such agents, and from that it follows that the Statute 
of Limitations does not apply to them. In tiris case I 
have DO hestitation in coming to the cooolnsion that 
the plaintiffs are merely acting in their cai^ty u 
agents of tbe Crown in endeavonrlng to recover tbii 
money, although they possess a statutory right to bring 
tbe action in their own name. In (1886) 18 Q. B. D. 

Lindley L. J., dealing with a case where the 
Secretary of tbe Board of (bade was being sued, said 
(2) that the defendant was a nominal defendant sued as 
representing one of tbe departments of the State. Here 
the position is transposed; tbe plaintiffs are nominal 

plaintiffs suing as representing one of the departments 

of tbe State." 


It must be noticed that the prerogative righto 
which may be eo claimed do not in any manner 
affect the fact that in any anit to which the cor¬ 
poration is a party, the procedure applicable, as 
regards discovery and inspection and other 
matters, is tbe same as in any suit (action) 
between subject and subject. In (1921) 3 K. B. 1, 


Greer J., stated : .«on 

T want to add one word about (1878) 37 L:T. 48“, 


I 




( 


upoQ which great reliance was placed ^ 
the claimants, in order to point out that t^t was 
from any point of view a proceeding l^tw^ 
Crown and the subject. It was a proceedi^ ^ ^ 

party and the Secretary to the Board'.of Trwe as 
presenting the Board of Trade. It was not conteMw 
and could not have been contended that the Iwb v 
the Secretary or of the Board was a liabW . . 
Crown. It was an action for the purpose of 
the Uability of the Secretary of the Board lot 
acts and trespasses committed by inspeolors ac 
behalf of the Board, and in no oiroumstances cojw 
claim of that kind be made against the OtoTO. ^ 
fore in that ease, so far as the Court deals 
discovery at all, it deals with the matter o®. t. 
sumption that it is deciding a case between !„ 

are both subjects of the Crown, and not a 
which one of the parties is the Crown itself. 

Order 31, E. S. 0., applies in all mita by .JJ 
against corporations. It is only in Crown sm 
informations and petitions of right, to 
0 . 31 does not apply, that tbe Crown s 
tive in tbe matter of discovery and inspec 


may still be claimed. , . 

[ 11 ] I wiU next turn to the position m wdw. 

The East India Company was incorporatea w 
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its Charter in 1600. For a long time thereafter, 
and even after the battle of Plassey. it remained 
a purely trading corporation, without any sove- 
reign rights. In 1 M* A. 175"^ nt p. 272, Lord 
Brougham speaking of the situation of Calcutta 

et&ted * 

“The district on which Calcutta is built was obfcrincd 
1)7 Durcbaso from tbo Nabob of Bengal, the Linpctor 
of Uindostnn’s Lieutenant, at the very end of tbo 
Bcventeenth centurv. The Company had been strupqhng 
for nearly a hundred years to obtain a footing m 
Bengal, and till 1696, they never bad more than a 
Factory here and there, as the French Danes and 
Dutch also bad. Till 1678, their whole object was to 
obtain the power of trading, and it was only then that 
they secured it by a Firman from the I-impcror, from 
that year till 1696, they in vain applied to the native 
Government for leave to fortify their Factory on the 
Hooghly. and it was only then that they made a forti* 
ecatioQ, acting upon a kind of half consent. 
an equivocal answer of the Nabab. Encouraged by he 
protection which they were thus enabled to afford the 
natives, many of them built houses, as well as the 
Eoclisb subjects; acd wlien Ibe Nubob,OD tlns acconpt. 
was about to send a Kazi. or Judge, to admimster 
justice to those natives, the Company's servants biibed 
him to abstain from this proceeding. Some years after¬ 
wards the Company obtained a grant of more land and 
villages from the Emperor, with renewd permission to 
fortify tbeir Factories during all this period tribute 
•was paid to the Emperor, or bis Oflicer, the Nabob; 
first for leave to trade, afterwards as /ammdar?. 
under the Emperor; and in 1757. the year memorablo 
for the battle of Plassey, the treaty with Jaffim Ally, 
indemnifying them for their losses, ceding the Fiench 
possession end securing Ihe.r r.gbts ,»"<> « "S 
them to pay tbeir revenues like other Zamindats. 
Eight yeltl later, they likewise received from the 
native Government a grant of the Dowanoy or r - 
ceivershlp of Bengal. Behat. and Orissa; and of their 
subseauent progress in power it is UDnecessary to speak, 
enough has been said to show, that the settlement of 
the Company in Bengal was effected by leave of a re- 
culariv established Government in possession of the 
Lnlry, invested with the rights of sovereignty, and 
exercising its powers; that by permission of bat 
Government, Calcutta was founded and the Factory 
fortified, in a district purchased from the owners of Bje 
soil by permission of that Government, and held under 
it by^ the Company as subjects owing obedience, as 
tenants renderiDg rent, and even as officers exercising, 
by delegation, a part of its 

At what precise time, and by what slep^, 
they eicbang^ the character of subjects for that o 

govoreign. or rather, acquired by themselves, or with 

the help of the Crown, and for the Crown, the rights o 
sovereignty, cannot be ascertained. The sovereignty has 
long since been vested in the Crown, and though it was 
at first recognized in terms by the Legislatnre in 181 , 
the Statute 53, Geo. III. c. 155, S. 9o is declaratory 
and refers to the sovereignty as ‘undoubted. J ^ 
Gidioc in the Crown; but it is equally certain, that for a 

longVmd of time after tbo first acquisition, no such 

rigL were claimed, nor any acts of sovereignty ex- 
Sid; and that during all that time no English 
Ltbority existed there, which could aflect the land 
bind any but English subjects. The (k>mpany and 
its servants were then in the situation of the bmyrna 
or the Lisbon Factories at the present time. 

The Courts established by the Compeny by 
virtue of the powers conferred by the Charter of 
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1726 were Courts established iu fiictories in 
foreign territory where ail except the j'jaglitb 
servants of the Company were foreign subjects: 
9 M. I. A. 387.^^ Kven after it was recognized, in 
1813, that the Company exercised sovereign 
powers within its territories, subject to tbo 
suzerainty of the Crown of England, it continu¬ 
ed to sue and bo sued as a subject, as a corpora¬ 
tion. No prerogative could be claimed by it, in 
suits to which it was a party, and it was sub- 
ject to the same liabilities as individuals in coo- 
tracts as well as in torts. In the Indian Courts, 
trials were held in accordance with the Muham¬ 
madan Law of Procedure up to llegulation VI of 
18 : 32 . Sir Barnes Peacock C. •}. staled in 




5 B. II. C. R. App. A 1 
"In dctorinining the question whether the East India 
Comp.'iuy would, under the circiimatanccs, have been 
liable to an action, tbo genend principles applicable to 
Sovereigns and Slates, and the reasoning deduced from 
the maxim of the Euglish law that tbo King can do 
uo wrong, would have no force. We concur entirely in 
the opinion expressed bv the Chief -Tustico Grey in 
Brignell, Rep., p., which was cited in the 

argument, that the fact of the Company’s having been 
invested with powers usually called sovereign powers did 
DOt cooi>Uiutc tboiD sovsreigos.*’ 

' We aro furlbcf of opioioo that the East lodin Com- 
pany were not Bovereigns; and, tberoforc, could not 
claim all the exemptions of n sovereign: and that they 
were not the public servants of Government, and, 
therefore did not fall under (be principle of the cases 
with regard to the liabilities of such persons: but they 
were a compinv to whom sovereign powers wore de¬ 
legated, and who traded on their own account and for 
thdr own benefit, and were engaged in transactions 
partly for the purposes of Government, and partly on 
tbeir own account, which, without any delegation of 
sovereign rights, might be carried on by private in¬ 
dividuals. There is a great and cleir distinction be¬ 
tween acts done in the exercise of what are usually 
termed sovereign powers, and acts done in the conduct 
of undertakings which might be carried ou by private 
individuals without having such powers delegated to 
them." 

At pages 16 and ll of the same case, Sir Barnes 
Peacock refers to a case, which is of particular 
interest here, in which an order of discovery was 
made against the East India Company. The 
plaintiffs in that case intended to make a claim 
against tbo Company in respect of an alleged 
breach of a contract of lease for lO years of the 
right tosnpplytbe inhabitants of Madras with to- 
bacco, and filed a bill for a commission and dis- 
covery. While overruling tlie demurrer by the 
Company, Lord Kenyon, the Master of the Rolls, 

“I'admit that no suit will lie in this Court against a 
sovereign power for anything done in that capacity, 
but 1 do not think the East India Company is within 
the rule. They have rights as a sovereign power; they 
have also duties as individuals. If they enter iuto bonda 
in India, the sums secured may be recovered liere; so in 
this case as a private company they have entered into 
a private contract, to which they must be liable. Here 
is a ptima facie ground of action; the Company has 
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put other persoos in the way of doing the plaintiffs an 
injurj:" 

It i? thcreforo clear that the Ka^t India Company 
could not claim to be exempt from the liability 
of I dug ordered to make discovery and give in- 
EfGCtion, by virtue of ita character as a Company 
possessing sovereign rights. 

[l'2] The (luestion then is, has the prerogative 
in question been assumed and exercised by the 
Crown in India, after it took over the Govern, 
ment of India in 185S, or bas the prerogative 
been taken away by the statutory law appli¬ 
cable to India? The two enactments which we 
have specially to consider are the Government 
of India Act of 1859, and the Civil Procedure 
Code, Act 9 of 1859. With regard to tbe effect 
of the Act of 165S, Sir Barnes Peacock stated in 
5 D. II. c. R. App. A l:^^ 

“The qiteslicn as to ibc liability of the Secretary of 
State in Council to be sued depends upon tbe Act 21st 
and 22iid Viet., c. 100, for tbe better Ciovernraent of 
India, and turns principally upon the eoostruction of 
tho6'itb section. The main object of that section was to 
transfer to Her Jlaje^ty tbe possession and government 
of the Bvilisli territories in India, which were then 
vested in the East India Company in trust for the 
Crown, but it does not appear to have been tbe inten¬ 
tion of tbe Legislature to alter the nature or extent of 
liabilities with which tbe revenue of India should be 
chargeable; and accordingly we find it expressly enact¬ 
ed by the d2nd section that The dividends on the 
capital stock of tlie said Company secured by the Act 
of the 3rd&4ih William IV.,c.85, until the redemption 
thereof, and all tbe bond, debenture, and other debt, of 
the said Company in Great Britain, and all tbo 
territorial debt, and all other debts of tbe said Com¬ 
pany, and all sums of money, costs, charges and ex¬ 
penses, which, it this Act had not been passed, would 
after the time appointed for the commencement thereof, 
have been payable by tbe said Company out of the 
revenues of India, in respect or by any reason of any 
treaties, covenants, contracts, grants or liabilities then 
existing, and all expenses, debts and liabilities which 
alter tbe commencement of this Act shall be lawfully 
contracted and incurred on account of the Government 
of India and all payments under this Act, shall be 
charged and chargeable upon the revenues of India 
alone, as the same would have been if this Act bad not 
been passed, and such expenses, debts, liabilities and 
payments as last aforesaid had been expenses, debts and 
liabilities lawfully contracted and incurred by tbe said 
Company; and such revenues shall not be applied to any 
other purpose whatsoever; and all other monies vested 
in, or arising or accruing from, property or rights vested 
in Her Majesty under this Act, or to be received or 
disposed of by tbe Council under this Act, shall be 
applied in aid of such revenues. But as tbe Qneen 
could not be sued, as tbe East India Company coold 
have been, in her own Court, it was necessary to 
provide for tbe mode of enforcing such liabilities ; and 
therefore, after providing by 8. 64, 'that all Acts and 
provisions then in force, by charter or otherwise, 
concerning India, should, subject to tbe provisions 
of tbe Act continue in force, and be coostroed as 
referring to tbe Secretary of State in Council in tbe 
place of the said Company, and the Court of Directors 
and Court of Proprietors thereof,’ it was enacted by 
S. 65 that The Secretary of State in Council should 
and might sue and be sued as a Body corporate, and 


that all persons might have an$ take tbe same 
remedies and proceedings, legal and equitable agaisH 
the Secretary of State in Council as they could hare 
done against the East India Company, and that the 
property and effects thereby vested in Her Majesty 
for the purposes of tbe Government of India, or ac¬ 
quired for the said purposes, should be subject and 
liable to tbe same judgments and executions as they 
would, while vested in the Company, have been liable I 
to, in respect of debts and liabilities lawfully contracted ’ 
and incurred by tbe said Company’," . - - 

The following sections of the Code of 1859 re¬ 
quire to be particularly noticed: j 

"17. The recognised agents of patties by whom snch i 

applications and appearances may be made are ; I 

• • • . 

3rdly. Persons being ex officio or otherwise aaihorieed \ 

to act for Government in respect .of any suit or jadi- f\ 

cial proceeding. i 

• 

26, The plaint shall be distinctly written in the 
language in ordinary use in proceedings More tbe 
Court, and shall contain tbe following particulars: 

1. Tbe name, description, and place of abode of tbe 
plaintiff. 

2. The name, description, and place of abode of tbs 

defendant, so far as they can be ascertained. 

• • • 

6. In all suits by or against the Government, or 
one of its officers in bis official capacity, or any corpo¬ 
ration, or any Company authorized to sne and be sued 
in tbo name of an officer or trustees 'the words, 'tbe 
Government’, or Tbe collector of’ or otherwise, as tbe 
case may be, or tbe name of Corporation, or the name 
or names of the officer or trustees of tbe Company, ^ 
shall be inserted in Nos. 1 and 2, instead of the name t 
and description of tbe plaintiff or defendant, but in I 
all other cases it shall be necessary to specify the namea I 
of all the parties. 

• • • I 

Of suits against Government and Public Offietrs. 

67. If tbe suit be against the Government, the 
summons shall be served on the Government Pleader. 
The Court, in fixing tbe day for the Oovermnent to- 
answer tbe plaint, shall allow a reasonable time for 
tbe necessary communication with the Government 
through tbe proper channels, and for the issue of 
instructions to the Government Pleader to appear and 
answer on behalf of the Government, end may extend 
the time at its discretion on tbe application of 
Government Pleader. Tbe Court may also, if it think 
proper, direct the attendance of a person who may 
be able to answer all material questions rdating to the 
Buit. 

68. If tbe suit be against an officer of the Govern¬ 

ment for an act which the plaintiff alleges to have 
been done by such officer in bis official capaci^, we 
summons shall be served upon such officer in the 
manner hereinbefore provided. .. 

69. If the officer, on receiving tbe summons, sball 
consider it proper to make a reference to Govemmmt 
before answering to tbe plaint, he may move the 
Court to grant such extension of the time fixed in tM 
summons as may be necessary to enable him to maw 
such reference and to receive orders thereon tbrot^h 
the proper channels; and the Court upon such motion 
may extend the time for so long as shall appear to it 
to be requisite. 

70. If tbe Government shall undertake the defenw 

of the suit, the Government Pleader shall bo fur^w 
with authority to appear and answer to the plaint. J 
and upon motion made by him, the Court shall order . 
a note to that effect to be entered in the register. I 
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71. If such motion shall not he made by the Govern- 
iient Pleader on or before the day fixed m the no a 
for the defendant to appear and answer to the plaint, 

Iho shall proceed 

patties, except that the defendant shall not bo liable 

to arrest before judgment. . . n iWo 

72, If in any such suit the Court shall tequiro lho 

personal appearance of the defendant, and the defen 

dant shall satisfy the Court that he 
himself from his duty without injury to pubhc 
service, the Court shall exempt him from s'icb ap 
pcarance ; but he shall be liable to be ^ 

any way in which an absent witness may be examined. 


Of the production of Documents, 

128. The parties or their pleaders shall briog_ with 
,hcm and have in readiness at the first bearm:^ o 
Lhe suit, to be produced when called upon by the Court, 
ill their documentary evidence of every ^«^cription 
which may not already have been flled m Court, and 
all documents, writiugs, or other things which may 
have been specified in any notice which may have 
been served oq them respectively within a reasonable 
Le before the hearing of the suit, and no documentary 
evidence of any kind, which the patties or any of them 
mav desire to produce, shall be received by the Court 
at any subsequent stage of the proceedings, oule^a h'ood 
Suse be shown to its satisfaction for tho non-produc¬ 
tion thereof at the first hearing. _ 

129 All exhibits produced by the parties sMl be 
Ecce.ved and inspected by the Court; but it shall bo 
competent to tbe Court, alter inspection to reject any 

exhibit which it may consider 

inadmissible, recording the grounds of such lej-ction. 

Tbe words in S. 7l. " the case shall proceed as 
in a suit between private parties ” deserve parti¬ 
cularly to be noticed. In 40 I. A. 48 •* Lo d 
Haldane speaks o£ “ the substantial righ of the 
subject to sue tbo Government m the 
like any other defendant “ conferred by the Ac 
of 1853 and of " the fundamental principle that 
the Secretary of State, even as representing the 
Crown, is to be in no position different from 
that of the old Fast India Company. In SB 
H. C. R. App. A. Sir Barnes Peacock pointed 

out that by tbe Act of 1353 the revenues o 
India were constituted a fund, entirely apart 
from the English Exchequer, and that an action 
against the Secretary of State m Council, sued 
as a Body Corporate, was tho proper mode of 
getting at that fund. It is beyond question now 
that a Government department m India cannot 
claim tbe prerogative by virtue of which the 
down in England could not be sued either in 
contract or in tort. That is because the Secre. 
taty of State was made liable where the Las 
ilndia Company would have been liable. It 
' leems to me to be equally cleat that the down s 
)r 0 togative, of exemption from tbe liability to 
nake discovery and give inspection was also 
to away. It is impossible to contend tba 
the provisions of the Civil Procedure Code of 
1859 did not apply to tbe Secretary of State 
who was sued like any other defendant, or that 
fche position of tbe Crown in India was similar 


to that in England, where 0. 81 of tho R. S. C. 
is still not applicable to Crown suits. Tbo provi- 
sions enacting that tbo Secretary of State can 
sue and be sued as a Body Corpora e and like 
any other subject, necessarily subject him to all 
tho provisions of the Civil Procedure Code, 
including 0. ll, anti thereby make it impocsiblo 
for the Crown in India to contend that tbo posi- 
tion of tbe Secretaiy of State was not like any 
other defendant”, or “different from that of 
the old East India Company." In my view. 
Lord Haldane’s words are conclusive on tbe 

matter before 119. ,, 

[13] The position has not been materially 
altered by tbe successive amendments and altera- 
tions since made in the Code of Civil I roce- 
dure. After tbe Government of India Actof l93o. 
suits which still then were described as suits 
by or against tbe Government or Public OiVicers 
in their official capacity.” are described as 
“ suits by or against the Crown or Public 
Officers in their official capacity, and s. /J 
has been altered by tbe Government of India 
(Adaptation of Indian Laws) Order. 1937, so 
that tbo authority to be named has now to be 
tbe Governor.General in Conned, or the Pro- 
vinco, or tbe Secretary of State, according to 
tbe department concerned. The procedure m 
such suits by or against the Crown continues 
to be governed by the Code, and is the same as 
in a suit between subject and subject, Ihe 
position in India is therefore tbe same as m 
Australia, where after tho Commonwea th Judi¬ 
ciary Act 1930-1940, the procedure applicable to 
the State when a party to a suit is the same 
“ as in a suit between subject and subject and 
“ tho state is not only sued as defendant unaer 
tbo authority of statute bub is in the suit bound 
to give discovery.” (1931) A. C, 704. The 
statute thus gives to tbe subject m India wljat 
in England is denied in law but in practice tbe 
Crown takes the utmost care to give, 

[ 14 ] It is of course beyond question that the 
Crown’s prerogatives remain in force except 
such of them as have been taken away by 
statute expressly or by necessary implication, 
and that there are several prerogative rights 
which the Crown still possesses in India, Foe 
instance, it is a prerogative of tho Crown that 
no statute can be said to bind tbe Crown, unless 
the statute is made applicable to tbe Crown in 
express terms or by necessary implication: 
A. I- R. 1847 B. C. 34.*® Another instance is that 
of Crown debts having precedence over other 
debts. Two cases were practically relied upon 
before us as showing that although tbe Civil Pro¬ 
cedure Code was generally applicable to suits 
in which the Crown was a party, the provisions 
of the Code were to be regarded as inapplicable 
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to tli6 Crown, as soon as a prerogafive of the 
Crown was shown to bo effected. But, in my 
view, it is im{inssibIo to accept this contention. 
In 1 ]!om. tbe question was whether the 
Crown could claim that court-tees paj’ablo to 
the Crown in a pauper suit had precedence over 
the claims of tbe judgment-creditor. "West J. in 
deciding the point stated : 

“The duL'isioii of this case turns upon the coustniclion 
of S. S09, Civil P. C. Its direction that tbe amount of 
fees, tt'liob would have been paid by tbe pauper plain- 
lilT, sball, CO decision of the suit, be recoverable by 
Government from auy party ordered by tbe decree to 
pay ilic same in tbe same manner as costs of suit are 
recoverable, does not preclude the Crown or its repre¬ 
sentative from ur'.!int; its prerogative and insisting upon 
its right to precedence. The circumstances of i's being 
placed in the position of judgment-creditor does not 
reduce its rights of necessity to those of a private judg¬ 
ment-creditor in case of a contest as to prior satisfaction 
out ofmouejs realized in execution." 

[ 15 ] Ill .33 Cal. 1040,^' the plaintiff instituted 
a suit in forma pauperis against tbe defendant 
and obtained a decree. The decree directed that 
the property in suit should be conveyed to the 
plaintiff, and the taxing officer was to certify the 
amount of court fees, that would have been 
payable by the plaintiff, bad she not sued in 
forma pauperis, and to tax the plaintiff’s other 
costs of suit. It was also ordered and decreed 
that the defendants should pay tbe amount of 
court-fees to bo certified by the Government 
Solicitor, which should form a first charge on 
tbe property conveyed. Thereafter, the plaintiff 
applied for attachment of other premises belong¬ 
ing to the defendants and obtained an order for 
sale. Tbe sale proceeds were ordered to be paid 
into Court, which amounted to Rs. 999-1.8. The 
plaintiff’s attorney then without notice to tbe 
Government Solicitor or defendants made an 
application for payment to him of tbe amounts 
realized in execution from the defendants. The 
GoverumeDt Solicitor then presented a petition 
asking that the amount of court-fees certified as 
due and payable by the defendant to tbe 
Government Solicitor in terms of tbe decree be 
paid in tbe first instance and in precedence to all 
claims. It was held that court-fees form a 
Crown debt and under ordinary circumstances 
the principle would apply that the Crown would 
be entitled to precedence in payment of this 
debt over all creditors; and that s. 411 , Civil P. 
C. was an enabling section and though it indi¬ 
cated the manner in which Crown may proceed 
to realise the debt, it did not preclude the Crown 
or its representatives from urging its prerogative 
and insisting on its rights to precedence over all 
other creditors, The comment on this case in 
Mulla’s Civil Procedure Code (1941 Edn, p. I 05 l) 
is as follows: 

"It is to be observed that in the Calcutta case cited 
above, C was a creditor of A inasmuch as he waa 


entitled to be paid his costs by A. But he was merely 
an ordinary creditor as distinguished from a secured 
creditor. It is also to be observed that court-fees form a 
Crown debt, and the Crown was to that extent a cre¬ 
ditor of A. It has to be borne in mind that it is only 
when claims of the Crown and claims of ordinary 
creditors or ‘common persons’ (to use an old expression) 
concur or come into competition that tbe Crown U 
preferred. The Crown has no more right than a ‘com¬ 
mon person’ to seize it’s property and apply it in or 
towards discharge of a debt due from F. It was so 
observed by Lord Maenaghten in a case in which the 
Privy Council held that where a money decree is 
obtained by a pauper in a suit by him against F, and 
F is directed by the decree to pay tbe court-fees, the 
Governmeot are not entitled to realize the court-fees by 
a sale of F's property previously mortgaged by him to 
A', so as to defeat tbe right of X. All that could be sold 
by the Government in such a case is the equity of 
redemption of F in the property,” 

'I’hese decisions were made not by disregarding 
the provisions of the Code but in accordance 
with them. The Calcutta decision is in accord 
with tbe provisions of the Code which are now 
contained in 9 . 73 (3) and 0.33, R. 10. 

[1C] I would, therefore, grant the two appli¬ 
cations under 0. 11 , R. 12: before us. The two 
plaintiffs will have tbe costs of this application. 

[17] Thadani J. —I concur but I would adda 
few words. I think the prerogative right of tbe 
Crown in India, in tbe matter of discovery, proce¬ 
dure in regard to which is regulated by 0.11, Civil 
P. C., has been taken away by reason of S. 276, ' 
Government of India Act, 1935, in suits instituted 
under tbe provisions of S. 79, Civil P. C., 
provided tbe subject matter of the suit is one in 
respect of which tbe East India Company could 
have been sued as a body corporate. If, however, 
tbe subject matter ofihe suit is not one in 
respect of which the East India Company could 
have been sued, I think the Crown in India, at 
any rate up to 15th August 1947, could claim 
the prerogative right in the matter of discovery. 
Strictly speaking the question of discovery when 
the plea to which I have referred is taken does 
not arise as the plea goes to the root of the 
Court’s jurisdiction. 

[18] The question then arises when can such 
a plea be taken. I think it can properly be taken 
upon notice issued to the Crown on an applica¬ 
tion made under the provisions of 0. U, B. 12» 
Civil P. C. and before the Court can compel the 
Crown to make discovery, it would have to 
decide whether the subject matter of the snit is 
one in respect of which the East India Oompanf 
could have been sued. 

[19] In the two eases referred to ns, the 

learned Advocate General has not contended on 

behalf of the Crown that the subject-matter of 
the suits is one in respect of which the East 
India Company could not have been sued. 
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Confitantine J.—1 agree with the judgment 
of the Hon’blo the Chief Judge, and have no¬ 
thing to add. 

D.S, Applications granted. 


A. 1. R. (35) 1948 Sind 109 [C. iV. 31.] 
Davis C. J. and O’Sullivan J. 

Emperor v. fi) Ah Slo Lalbaksh and (2) 
Mir Muhammad Slo Budho^Opponents. 

CriminRi Ref. No?. 247 aod 248 of 1946. Decided on 
10-1-1947, from order of Sessions Judge, Larkana. 

Penal Code (1860), Ss. 171-D and 171-F-Pcr- 
sonation in elections to Legislative Assembly- 
Proper punishment is rigorous imprisonment and 
not fine. 

Personation in elections to the Legislative Assembly, 
i.e., recording voles in elections under false namo is a 
serious oQence and fine cannot be an adequate punish¬ 
ment. The proper punishment for this oflence, even 
though it be a first, is rigorous imprisonment. [Para 4) 
Fatehcluind Assudontnl, Advocale^Guncral of Sind 
—for the Crown. 

Pribhdas Wadhva and V. N. Gidrani—for Oppo¬ 
nents (Nos. 1 & 2 respectively). 

Davis C. J.—We have before ua two really 
very serious cases relating to personation in 
elections to the Sind Legislative Aeaembly. But 
apparently the Magistrates who tried these two 
cases—in one case Mr. A. K. Ukeli, First Class 
Magistrate, Mehar, and in the other case Mr. 
Pandhiani, Resident Magistrate of Larkana— 
have failed completely to understand the neces¬ 
sity of purity in elections, if democratic Govern¬ 
ment is to function honestly and they Jisve im¬ 
posed in both cases entirely inadequate senten- 
ces of fine and we would make it clear to these 
Magistrates, and also to other Magistrates in the 
Province that these offences are so serious that 
in the ordinary way the only proper sentence 
to pass is one of rigorous imprigonmenb. Persons 
like the accused in these two eases, although 
they may be ignorant, will come to learn that if 
they do take slips from corrupt persons and 
record votes in elections under false names, they 
will go to prison, even if the names of their cor. 
rupt seducers are not known and they thus 
escape punishment. 

(2) In one case, the accused is Mir Muham¬ 
mad, and be baa been convicted of an oflcnce 
under s. ni-D read with 9. I7i-F, Penal Code, 
and sentenced to pay a fine of Rs. 30 only. This 
sentence, of course, is ludicrously inadequate. 
We do not propose to enhance the fine leat it be 
thought that we in any way consider a fine as 
an adequate or proper punishment for so serious 
an offence; in fact we do not. But in this case 
this Mir Muhammad has pleaded guilty, and 
although we think that we might well send him 
to prison for at least six monthe, be can scar- 
cely be expected to have understood the serious 
nature of the offence, if as it is perfectly plain, 
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the learned Magistrate appears quite unconecioiis 
of the serious nature of this offence; but both this 
almost illiterate hari and the learned Magistrato 
must learn. We have told this Mir Muhammad 
that if he commits a like offence again and it is 
proved against him then he will go to prison 
with rigorous imprisonment and we trust that 
should he come again before a Court and be 
convicted of an offence of this nature, he will 
come before a Magistrate with a greater sense 
of responsibility and a true realisation of the 
very serious nature of these offences, and that 
he will if convicted go to prison with rigorous 
imprisonment for some six months at least. 

[s] The second case is one against a gentle- 
man called Ak son of Lalbakhsh Bhutto, lie 
has not like Mir Muhammad pleaded guilty, but 
given a false defence, presumably on advice as 
presumably it w’as on advice, and, we should 
imagine, as a result of corrupt consideration, 
that he used the false name of one Gullan son of 
Lakbidino instead of his own name Ak. son of 
Lalbakhsh. The evidence of one Radbakrisbin 
Verandmal, a clerk in the Sessions (3ourt of 
Larkana, calls for adverse comment. Ik is per¬ 
fectly clear from bis deposition that be is timid 
and untruthful and we do not think the employ, 
ment of this particular clerk in the Court of 
Session, can add to its dignity or its efficiency. 
Ho pretends that he cannot recognise the 
accused Ak; bis memory is good enough to ena- 
ble him to say he thinks that it was a boy 
who produced the slip Ex. 1 A on which a false 
name was written. But there can be no question 
of mistaken identity of this Ak. This Radha. 
krisbin reported the matter to the presiding 
officer at once, gave him the slip, and this ac. 
cuaed was then and there arrested. Mr. Kishin. 
eband Shivdasani was then a Presiding Officer; 
the polling agent, one Ahmed Bakbsb, called 
his attention to the fact that this Ak was not 
the person in whose name be bad demanded a 
polling paper. A slip which this Ak produced was 
shown at once to Kishinebaud by Radbakrisbin, 
and Kishinchand at once reported the matter to 
the police. Gbulam Albas Kadir was the agent 
of Khan Bahadur Kbubro at Larkana-Madresab 
Polling Station for the East Larkana Muslim 
Constituency. He suspected both Ak and ano¬ 
ther; he followed them to the Polling Officer, and 
beard this Ak give bis name as Gullan. Gullan 
Abbas Kadir told one Abmedbakhsb, as agent of 
K. B. Kbubro that this Ak wag giving a false 
name, and it was found on inquiry that this was 
so; so Ahmedbakbsh reported the matter to the 
])residiDg officer. Abmedbakhsb also gives evi¬ 
dence and says that this Ak came to their booth, 
gave a slip to the Polling Officer, and Ahmed- 
bakbsb then found that the name called out by 
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ths Polling Officer on the slip was of one who 
was dead, and it wae this Ak who was personat. 
ing this dead man. The Sub Inspector of Police 
who was ou duty at this Larkana-Madresah 
polling station took charge of Ak along with the 
polling slip and a written report of the presiding 
Officer. 

[i] The defence of the accused is that he is 
innocent and did not personate—quite clearly a 
false defence; and for this most serious offence 
this accused has been fined its. 2C0, an entirely 
inadequate punishment. \\ e do not propose to 
enhance the fine, as we have said before, because 
we do not wish to have it believed that we think 
under any circumstances for offences of so 
serious a nature, a fine can he an adequate 
punishment. But if the Resident Magistrate of 
Larkaua is so unconscious of the serious nature 
of this oll'ouce, it is unlikely that this accused, a 
bari, was any more conscious of its serious na. 
ture. But this Ak has been told, and we hope be 
understands that we regard the proper punish* 
ment for this offence, even though it be a first, 
as rigorous imprisonment, and when once sente¬ 
nces of this nature are imposed for these offences 
it will soon get known among these ignorant 
persons, now possessed of this power and respon- 
bility of voting for members of the Legislative 
Assembly, from whose ranks Ilia Excellency’s 
Ministers are chosen, that offences of this nature 
would ordinarily be punished by rigorous im- 
prisonmont. 

(5] We think we should draw the attention 
of the District Magistrate Larkana to the inade¬ 
quate sentences passed upon the accused persons, 
these impersonators, and the desirability in the 
public interest that he should keep a close watch 
upon his criminal returns and do bis best to see 
that these very serious offences are adequately 
dealt with by subordinate Magistrates and ade* 
quately punished, and if necessary reference for 
enhancement made to this Court. For reasons, 
however, we have given, we return these re* 
fereuces, 

D.s. Order accordingly. 


A. I. R. (35) 1948 Sind 110 [C. N. 32 J 

Meher j. 

Nihalmal Haryalmal — Appellant v. 
Lachmibai wjo Seoomal — Respondent. 

Second Appeal No. 17 of 1943, Decided on 1*9’1947, 
against judgment of Dist. Judge, Hyderabad. 

(a) Limitation Act (1903), Art. 182 (5) — Step-in- 
aid of execution — Application for execution to 
transferee Court by person before being brought on 
record as legal representative of deceased decree- 


holder is not step-in-aid of execution — Civil P. C. 
(1908), 0. 21, R. 16. 

A transferee of a decree must apply in execution to 
the Court which passed the decree though the deotee 
may have been sent for execution to another Court. A 
Court to which a decree is transferred for execution is 
not the proper Court within the meaning of Art. 182, 
Cl. (5), Limitation Act. Hence an exeeution application 
to the transferee Court made by a person who bad not 
been brought on record as the legal representative of 
the decree-holder, cannot be considered as a step-in* 
aid of execution. [Para 9] 

Annotation: (’42-CotD.) Lim, Act, Art. 182, N. 78 ; 

(■41-Com.)^CiYil P. C., 0. 21, B. 16, N. 12. 


(b) Precedents—Ruling of Court of Judicial Com¬ 
missioner is not binding on Chief Court. 

A ruling of the Court of Judicial Commissioner 0 ! 
Sind, though entitled to great weight, is not binding on 
tbe Chief Court of Siod. [Para 18] 

(c) Limitation Act (1908), Art. 182 (5) — Step-io* 
aid of execution — Application by heir of deceased 
decree-holder merely to be brought on record as 
legal representative made to Court which passed 
decree is step-in-aid of execution. 

A prayer to have tbe name of a legal representative 
or assignee entered in place of tbe decree-holder is 
implied in an application under 0. 21, B. 16, for exe¬ 
cution of a decree by such legal representative or as* 
signee, and when the legal representative or assignee 
makes an application to have bis name substituted for 
tbe decree-holder and to have intimation sent to tbe 
transferee Court,'as a preliminary to, end to enable him 
to make an execution application to the transferee Court 
it cannot be said that such an application is in con* 
tiaventlOQ of the law, much less can it be said to be not 

an application asking the.Courtto lakea step-in aid of 

execution of the decree. The step of substituting the 
legal representative of the deceased judgment oredi^ 
is a step which must be treated as in aoootdance with 
the spirit as well as the letter of tbe law. Hence an 
application to the Court which passed decree by an heir 
of a deceased decree-holder to be brought on record M 
legal representative and withont praying for execution w 
a step-in-aid of execution within meaning of Art. 18i 
(5): Case low rc/erred. [Paras 28 & 29] 

Annotation: (’42-Com.) Lim. Act, Art. 182, N. 78. 
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3. (’33) 20 A. I. R, 1933 Sind 341 : 27 S. L. B. ■ 
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(1941) Bom. 696 (FB), Krishna Goviud v. MooIcmQO 
Keshiiwchand. _ „.s 
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27 S. L. B. 314, Devraj Multani v. rutobcband Eam* 

159 I. C. 807 : 22 A. I. B. 1935 Sind 20. 
Memoo Mahomed lemail v. Md. Sidiq Pir Mahomed. 

Kesheicda$ Dalpatrai—iot Appellant. 

Bhojraj— for Eesfondent. 

Judgment. — This is an appeal against a 
judgment of tbo learned District Judge, Ilydeia- 
bad, setting aside an order of the learned Sub- 
Judge, Tando Mahomed Khan, who bad dismis- 
ged an esecution application as time barred. 

[ 2 ] The facta of the case out of tvhieh this ap- 
peal has arisen are as follows; Seoomal, the 
husband of the plainliff.respondent had obtained 
a money decree against the defendant appellant. 
On 27 - 8 . 1998 , an execution application tiled by 
Seoomal was disposed of. After that Seoomal 
died and on 7-4-1941, his widow, Lachmibai, who 
ia the respondent in the appeal, filed an execu¬ 
tion application in the Court of the Sub-Judge. 
Tando Mahomed Khan, to whom the decree had 
been transferred for execution. The learned 
Judge held that the legal representative should 

have first applied under 0. 21 , R. 10, Civil P. C. 
to the Court which passed the decree to have her 
name entered as the transferee by operation of 
law end he dismissed the execution application. 
On that very day, 27-8-1941, Lachmibai made an 
application to tbo Sbahdadpur Court, which 
originally passed the decree, praying that she be 
joined as the legal representative of deceased 
Seoomal. The Sbahdadpur Court passed an order 
joining Lachmibai as the legal representative of 
Seoomalin the decree. On the strength of tbatorder, 
an execution application was filed by Lachmibai 
on 20-12-1941, in the Court of the Sub-Judge, Tando 
Mahomed Khan. The learned Sub-Judge came to 
the conclusion that neither the execution appli¬ 
cation of 7th April 1941, nor the application 
dated 27tb August 19-11, made to the Sbahdadpur 
Court could bo considered as step in aid m 
execution and he dismissed the application as 

time barred. 

[ 3 ] In appeal, the learned District Judge came 
to the conclusion that the application dated 27th 
August 1941, made to the Sbahdadpur Court 
could not be considered as a step in aid 
in execution, but the execution application 
of 7th April 1941, made by Lachmibai to 
the Sub-Judge, Tando Mahomed Khan, before 
Bbe was joined as the legal representative of 
Seoomal, was made to the proper Court within 
the meaning of Art. 182, Limitation Act, and 
could be considered as a step in aid of the exe¬ 
cution; that the period of limitation of three 
years would run from that date and so the 
execution application filed on 20th December 1941, 
was in time. He accordingly ordered that the 


papers should bo sent to tho Sub-Judge to proceed 
with tho execution in accordanco with law. 

[ 4 ] It has been urged in tho appeal that tbo 
learned District Judge was in error in holding 
that the execution application of 7th April 1941, 
was made to tbo proper Court and was in 
accordanco with law. The learned District Judge 
in his judgment observed that though this appli¬ 
cation was made by Lachmibai before she bad 
applied to be joined ns the legal representative 
of deceased Seoomal it was one in accordanco 
with law. Ho relied on two reported cases. ^The 
first is one decided by tbo Calcutta High Court 
and reported in 20 cal. 75o.' In that case the 
facts were that tho heirs of a deceased decree- 
holder made an application in execution. At tho 
time of the application, the heirs had ueitber 
taken out a succession certificate nor had they 
applied for substitution of their names on the 
record. Tho MunsitT directed the applicants to 
obtain a certificate. On their failing to do so, he 
rejected tbo application for execution. The heirs 
then obtained a succession certificate and ap. 
plied for execution. It was held that the first 
application made by the heirs before they bad 
obtained a succession certificato was in accord¬ 
ance with law within the meaning of Art. 179, 
cl. (-i), Limitation Act. Tho reasoning given in 
that case is that both the Civil Procedure Code 
and the Limitation Act were passed long before 
the succession certificate bad been granted and, 
therefore whatever interpretation may be put on 
the word “application” as used in the Code of 
Civil Procedure and the Limitation Act, it could 
in no way depend upon the Succession Certificate 

Act. 

[ 5 ] The other case relied upon by tho learned 
District Judge is the case In 4 l. C. 118.^ In that 
case it was bold that an application for execution 
by the executors of the original decrce-holder 
though probate bad not then been obtained, if 
proper in form, was a step in aid of execution. 

[6] On the anology of those rulings, the 
learned District Judge in the judgment under 
appeal came to the conclusion that the applica- 
tioD made by Lachmibai before she was joined 
as a legal representative was still in accordance 
with law. 

[ 7 l It seems to me that the principles on 
which the two cases referred to by the learned 
Judge were deoided have no application to the 
facts of this case. The Code of Civil Procedure 
does not require that the legal representatives 
must obtain a succession certificate or probate 
before taking out execution. But the Code makes 
provision for legal representatives to be brought 
on record and under s. 47, Civil P. C., where 
question arises as to whether any person is or ia 
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not the representative of a party, such questions 
ni '0 to bo determined by the Court. 

[S] Under Art. 182, cl. (5), Limitation Act, time 
runs from the date of the final order passed on 
an application made in accordance with law to 
the ptoper Court for execution, or to take some 
step in aid of execution of the decree or order. 

[ 9 ] Under 0 .21, R. IG. Civil P. C., when the 
interest of decree-holder ia transferred under 
operation of law the transferee has to apply for 
execution of the decree to the Court which passed 
it. It is, therefore, clear that a transferee of a 
decree must apply in execution to the Court 
which passed the decree though the decree may 
have been sent for execution to another Court. 

A Court to which a decree is transferred for 
execution is not the proper Court within the 
meaning of Art. 182, cl. (s), Limitation Act. I 
am, therefore, of opinion that the execution appli¬ 
cation of T4-19U, made by a person who has not 
been brought on record as the legal representa¬ 
tive of the dccree-holder, and which application 
was not made to the proper Court, could not be 
considered as step in aid of execution. 

[10] Mr. Mangbanmal, who appeared for the 
respondent, was not able to advance any argu¬ 
ments in support of the finding of the learned 
District Judge that the application dated 7-4-1941 
was a step in aid of an execution. He has, 
however, supported the judgment of the learned 
District Judge on other grounds which were 
decided by the learned Judge against the respon¬ 
dent, and this he is entitled to dp in view of the 
provisions of 0. 41, E. 22, Civil P. C. 

[ 11 ] He has urged that the learned District 
Judge was wrong in holding that the application 
made by the respondent to the Shabdadpur 
Court on 27-8-1941, could not be considered as 
a step in aid in execution. Now, if this applica¬ 
tion can properly be considered as a step in aid 
in execution, then it would save limitation, for 
the last execution application by the deceased 
Seoomal was disposed of on 27-8-1928. 

[ 12 ] In coming to the conclusion that the 
application dated 27-8-1941, made to the Sbahdad- 
pur Court cannot properly be considered as a 
step-in-aid in execution, the learned District 
Judge relied on a case decided by the Court of 
the Judicial Commissioner of Sind, A. I. R. 1933 
Bind 341,^ in which it was held that an applica¬ 
tion by a transferee to be brought on the record 
without asking for execution of the decree was 
not an application in accordance with law, as it 
was not an application for execution of the decree. 
In that case Rupchand J. C. further expressed 
that it could not be said that such an application 
could be considered as a step in aid. 

[ 13 ] Now, if this case is good law, then the 
application made by the respondents on 27-8-1941, 


cannot be considered as a step-in- aid in execution. 
The ruling of the Court of the Judicial Commis¬ 
sioner of Sind, though entitled to great weight, 
is not binding on this Court. With respect I am 
unable to agree with the view that such an appli- 
cation cannot be considered as an application in 
accordance with law or as a step-in-aid of a 


execution. 

[ 14 ] In a case decided by the Full Bench of 
the Bombay High Court in 196 I. C. it was 
held that it was no doubt open to an assignee of 
a decree to make two applications, one under 
R. IG to get the assignment recognized and a 
further application giving particulars of the 
methods in which execution is prayed and that 
in a ease where there are any complications or 
where the decree has been transferred for execu¬ 
tion at the instance of a decree-holder to another 
Court, that may be a desirable course. 

[ 15 ] In r. L. R. (1946) Kar. 371,^ O’Sullivan J. 
expressed agreement with this Full Bench view 
and observed : 

“It geeras to me, in the light of the opinion, that the 
filing of the application to gettheaesigrmentrecc^iuzed 
would cleavly be a stcp-in*aidof execution." 


[16] In A. I. R. 1933 Rang. 56,® it was held 
hat although an application by an assignee to 
jet his name substituted is not an application for 
:xecution, it is an application asking the Court 
;o take a step-in-aid of execution. 

[17] In that case Baguley J., observed : 

"It geemg to me from first principles also that.atthougn 

this application was not an application for ««ation, 
it was an application asking the Court to ^ke a 

aid of execution. Under 0. 21, B. 16, no doubt the 
transferree might file an application for "^utiOD. 
but he could not get execution in 
after the notice mentioned in the PJ?”®? 

U,„aa and the Court had ht^tdobjeehon to «»hh 


ouna to me assignee'a uceuuiu . 

16. and If a person asks the Court to free ^ ^ 
in impediment which clogs his freedom 
ixecuting his decree, be must be regard « 
he Court to take a step in aiding him to ei^n 

lecree. There is authority that des* 

ake too strict a view of technicalities of tn 

'"S’ In 31 Mad. 234,’ where the facte 
in application was made purporting to 
3. 282. Civil P. C., by the transferee of a deor». 
praying to be recognized as assignee plain 
ihe suit. and. stating that when so recogn^* 
would file an execution petition, i. e., wnen 
Jonrt passed an order as prayed for, an 
Jefendant did not appeal against sue 
was held that the appHcation was a 
3 f execution, and an application in accordant 
with law within the meaning of Art. 17» t 

3ch. II, Limitation Act. 

[19] In that case the application was 
the Court which pMsed the decree 
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objection taken was that it was merely an appH- 
cation for substitution and not one for execution 
as required under S. 232 o! the old Code of Civil 
Procedure (corresponding to o. 21, R. IG, Civil 

P.C.). 

[ 20 ] The learned Judge answered the objec¬ 
tion as follows; 

"We are unable to agree with Ibis conclusion. Tbe 
petition, as appears from its tcvnis, was intended as ii 
step in aid o{ execution, as it souabt the recognition by 
the Court of tbe petitioner’s rij-bt to execute which recog¬ 
nition it was open to tbe Court to grant or withhold. 
Tbe question then arises was it an application in accor¬ 
dance with law ? It is, no doubt true, as pointed out 
by Sir Bbasbyam Aivangar m 14 M.L. J. 393.*^ that 
S. 232, Civil P. C., does not provide for an application 
in this form, but contemplates tbai tbe transferee 
should apply for execution of tbe decree without any 
pveliminary of tbe kind, merely giving notice of the 
application to the transferor and tbe judgment-debtor. 
CoDsequenlly, when,' instead of applying for execu¬ 
tion, the appellant put in bis applicatiou for recogni¬ 
tion as transferee, the Court might have returned the 
petition to him lor amendment as not in accordance 
with tbe section. Instead of doing this, tbe Court made 
tbe order prayed for and the defendant did not appeal 
against it as be might have done. Under these ciccuin- 
stlinces the application must be taken to have been in 
accordance with law.” 

It may be noted that in tbe case decided by tbo 
Court of the Judicial Commissioner of Sind, re- 
ferred to above, Rupeband J, C. sought to dis- 
tinguisb this Madras case and did not dissent 
from it. 

[21] In 50 ALL. C21," it was bold, following 
this Madras case, that an application for sub- 
stitution of names is a step-iu-aid of execution. 
That decision followed an earlier decision of tbo 
Allahabad High Court, 29 ALL. 301,'" in which it 
^•as held that an application made by the trans- 
force of a decree asking tbat bis name might bo 
substituted on the record for tbat of tbe original 
decree-holder and a further application asking 
for time to servo ono of the judgment debtors, 
wiioso address w'as not then known, with notice 
of tbo application for substitution were both 
applications made to tbe proper Court to take 
some step-in aid of execution within the mean- 
ing of Art. 179 of scb. 2, Limitation Act, 1877. 

[22] Ida. I. B. 193S Nag. 191." Puranik J. 
following an older decision of that Court reported 
in A.l.R. 1927 Nag. 308" held tbat an application 
for substitution of names in place of the original 
dccree-bolder is a step-in aid of execution and 
saves limitation. That learned Judge went on to 
say: 

"A. 1. R. 1933 Sind 341^ no doubt lays down tbat 
an application by a transferee to be brought on record 
without asking for execution of a decree is not an ap^ 
plication iu accordance with law, as it ia not an applica- 
lion lor execution of the decree. The riew is not in 
accordance with the view taken in A. I. R. 1927 Nag. 
308,12 and on a plain reading of Art. 182. cl. (-5) I 
respectfully dissent from the view taken in tbat case.” 
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[23] I agree, witlt resi>ect, with tbe views of 
tbe Bombay. Madras, Allabivbad and Nagpur 
High Courts cited above. 

[24l Iu K. J. RiistomjTs Law of Limitation, 
at p. 1772 , Edn. 5, tbat learned Commentator 
lias made the following observation in a foot 
note: 

'Tu Sind, however, it has been held that since iiudcc 
0,21, R.IG, Civil P.C. u ti:ui«feice decree-holder cannot 
apply iiieiely for recognizing him as transferee, bnt 
can only apply to execute the decree, an application 
by the I’ransUrcc decree-holder merely to he brought 
on record wilbout a prayer for exccutiou of the decree, 
is not a slep in aid so ns to save limitation. M7 I. C. 
470;'3 159 I. C. 807t‘ (both being Sind decisionO. But 
the soundness of this view is doubtful, ns it is well 
settled that ou application by tbe transferee decree- 
holder for substitution of names is a step in a d of 
execution.'* 

[25] In the present case, the application Died 
by the respondent for bringing bis name on re- 
cord reads as follows : 

"U is submitted on behalf of the plaintiG tbat the 
decree papers of the above suit have been transferred to 
Tando Mahomed Khan Couit. However, plaintiii 
fieoomal has died on about 9-3-1911, and his legal heir 
and representative ishis wife and survivor. Sh.Lachoii- 
bai. None el-o but she is the heir of the deceased. 
Hence it is prayed that the Hon'lle Court may 1x3 
pleased to appoint her ns legal rcprc-.seutative of the 
deceased Seocmal and join Lev as such in the category 
of the ph'-intilT, and intimate the same to Tando 
Mahomed Kliau Court.” 

[2G] This application was not rejected by the 
Court as not in accordance with law, but grant¬ 
ed and it was ordered ; “Lacbmibai to be joined 
as heir of tbe plaintiff.” 

[27] This enabled tbe respondent to proceed 
in execution against tbe appellant in tbe Tando 
Mahomed Kban Court to which the decree bad 
already been transferred. How can it be said 
then that it was not a step-iu-aid ? If the res¬ 
pondent bad made tbe application to the 
Sbabdadpur Court in the form of an execution 
application, then the column relating to "tbe mode 
in which tbe assistance of the Court is required” 
would have had to be left blank, as tbe respon¬ 
dent wanted execution within the limits of the 
Tando Mahomed Kban Court to which the decree 
had already been transferred. 

[ 2 S] A prayer to have the name of a legal re- 
presentutive or assignee entered in place of the 
docree-boldor is implied in an application under 
0. 21, B. 10, for execution of a decree by such 
legal representative or assignee, and when the 
legal representative or assignee makes an appli. 
cation to have his name substituted for the de¬ 
cree holder and to have intimation sent to the 
transferee Court, as a preliminary to and to 
enable him to make an execution application to 
the transferee Court, it cannot be said tbat such 
an application is in contravention of the law, 
much less can it be said to be not an application 
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(asking tho Coiu’t to take a step-in aiJ of _ execu- 
'tion of the decree. The step of sabstitating the 
legal representative of the deceaserl judgniem- 
creditor is a step which must he treated as in 
accordance with the spirit as well as the letter of 
the law. 

[ 20 ] For the foi'egoing reasons T have come 
to the conclusion that the application made hy 
the respondent on 17-8-1041 may properly be con¬ 
sidered as an apilication made to the proper 
Court in accordance with law, asking it to take 
some ste[>in aid of execution of the decree. I. 
therefore, hold, though on grounds different from 
those on which the learned District Judge has 
based his judgment, that the execution applica¬ 
tion dated 20-12 1941. was within time, and I 
dismiss this appeal with costs. 

P.s. Appeal dismissed. 


A. I. R, (35) 1948 Sind 114 [C. N. 33.] 
Davis C. J. and Tiiadani J. 

Xnndiram Fatechand v. Emperor. 

Ci'iminnl Rfivn. Appln. No. 201 of 1946, Decided on 
17'12-1916, from order of Addl. Se:sioD.> Judge, Nawab* 
shall. D;'27-a-l940. 

(a) Criminal P. C. (189ti), S, 476—Section has no 
reierence to jurisdiction of Court in regard to pro¬ 
ceedings with reference to which the ofience is 
committed —Failure of Magistrate to act in accor¬ 
dance with S. 191. Criminal P C., in regard to cer¬ 
tain criminal proceedings does not vitiate complaint 
filed by him under S. 476, as to offence committed 
in relation to such proceedings. 

There is no reference in S.476, Criminal P. C.. to 
jurisdiction over the proceedings in relation to which 
the offence is alleged to have been committed. A 
complaint fihd by the Court under S. 476, against 
persons wbo have committed offences referred to in 
S. 195 (1) Cl.fb) or (c) in regard to certain proceedings 
in the Court caunot fail because such proceedings have 
ultimately been held to be without jurisdiction. The 
failure of a District Magistrate to act in accordance 
with S. 191, Criminal P. C., in certain proceedings has 
nothing to do with the complaint filed by him under 
S. 476 as to offencfs alleged to have been committed in 
relation to such proceedings. [Paras 8 and 9] 

Annotation (’46-Com) Cr. P. C.. S. 476 N. 6. 

(b) Criminal P. C. (1898), S. 476—Inquiry is not 

obligatory. (Para 10] 

Annotation:_C46-Com.) Cr P.C., S. 476, N. 7 Pt. 4. 

(c) Government of India Act (1935), S. 270 — 
Question of sanction depends on facts of each case. 

The question of sanction depends on the facts of 
each ease. Where the allegation is that a police officer 
has instigated a person to file a false complaint of 
theft against an innocent person and upon such com¬ 
plaint being filed the police officer arrests and confines 
an innocent person, it cannot be said that be wasacting 
or purporting to act in discharge of bis duty and S. 270 
of the OovernineDt of India Act has no application. 

[Para 11] 

Cflse referred :— 

1. (’38) 25 A. I. R. 1938 Lab. 19 : 173 I. C. 324, Mo* 
bamed Sadiq v. Emperor. 

Kishincliand H. Nagrani—lor Applicant. 

Fatechand Assiidomal, Advocate-General of Sifid— 
for the Crown. 


. Emperor (Thadani J,) A. I.R» 

Thadani J.— This is a Criminal Revision 
Application against the order of the learned Ad- 
ditional Sessions Judge of Nawabshah, who re- 
fused to withdraw a complaint filed against one 
Nandiram son of Fatechand by the learned 
District Magistrate of Nawabsbah, under the 
provisions of s. 476, Criminal P. C,, for offences 
under Ss. 120-R, 211, 193 and 220, Penal Code. 

[ 2 ] The complaint was filed under the fol- 
lowing circumstances: 

[3] The applicant Nandiram was until re¬ 
cently a Sub-Inspector of Police at Sakrand. 
One Ghazi Khan was a bead-constable posted 
at the same police station. There were two cases 
NOS. 4 and 6 of 1946, pending investigation by 
Nandiram. On 19-4-1946, Nandiram received 
information alleged to be from a spy that one 
Natbimal w'as in possession of property suspec¬ 
ted to be stolen property. As two cases Nos. 4 
and 6 were still undetected, Nandiram ordered 
one Allahbaksb, a bead-consfable, to search the 
bouse of Natbimal. Natbimal’s house was 
searched, and the police took possession of 2 
farasis, 2 giinjis, a coat, a patbarni (quilt) and 
some other articles. In due course, the com¬ 
plainant in Crime No. 6 of 1946, one Rewomal, 
came at the police station but be did not iden¬ 
tify any of the property secured from the house 
of Nathirmal. The complainant in crime No. 4 
was one Parsram, a student in the Sakrand 
Agricultural Collego. The officeiMU-cbarge of 
the Sakrand Farm wss directed by Nandiram 
to ask Parsram to appear at the police station. 

[4] On 1-5-1946 it was not Parsram who ap¬ 
peared at tho police station bat one Salndito 
Chawan and reported that a theft of his property 
had taken place at Sakrand some two and 
half months previously and desired to see the 
articles which had been secured from the house 
of Nathirmal. It is alleged that in the presence 
of mashirs Ismailshah and Muhammad Chawan, 
Saindito Chawan identified 2 farasis, 2 gunjis, a 
coat and a quilt, part of the property secure 
from the house of Nathirmal as belong!^ 
him. A first information report was duly IWS® 
by Saindito. Nathirmal was arrested on 2^6-19l6- 
A seven days’ remand was applied for V 
Nandiram but the Second Class Magislw 
authorized detention in police custody for war 

days only. . .. . 

[5] After Nathirmal’s arrest, one NarsiniDs 

appeared before the District Magistrate 
Nawabsbah and made an application in whic 
she alleged high-handedness on the part of 
•fipplicant Nandiram and prayed for the rtlea* 
of Nathirmal on bail. On 4-5-1946, it is alWS® ' 
the District Magistrate, Nawabshah, 
police station and directed Nandiram to atop 
investigation on the first information repor 
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the offence lodged by Saindito Cbawan, and 
demanded that all papers connected with it be 
placed before him. It is the case of the appli¬ 
cant that after examining the pai)er3, the Dis¬ 
trict Magistrate asked the applicant to leave the 
room and proceeded to record the evidence of 
certain witnesses. 

[6] Among the persons examined by the learned 
District Magistrate wereNatbirraal, one Sanwal- 
das, Narainibai, Saindito, the first informant, the 
applicant, and the head constable, Gbazikhan. 
After recording their evidence, the learned 
District Magistrate directed Natbirmal to be 
released on bail, and on 11-5 194G discharged 
Natbirmal under S. 253 (2), Criminal V. C., and 
directed an incpiiry under S. 4TC, Criminal P. C , 
to be made by the Additional District Magis- 
tvate of Nawabsbab. In due course, the Addi- 
tional District Magistrate made his report to 
the District Magistrate who directed a complaint 
to be filed against the applicant and Gazikban 
on 27-5 l 9 lCbefore the Sub-Divisional Magistrate, 
Nawabsbab, who took cognizance of it on 29-5- 
1946 , and issued process against the applicant 
and Gazikban. It is against this complaint that 
the revision application has been tiled. 

[ 7 ) It is contended as a matter of law that 
when a police investigation is pending in respect 
of a cognizatle offence lepnled to the police, 
a District Magistrate has no jurisdiction to take 
cognizance of the offence alleged unler S. 190 (l) 
(c), Criminal P. C.; that in any case the learned 
District Magistrate of Nawabsbab committed an 
illegality in proceeding with the case against 
Natbirmal himself in disregard of the provisions 
of s. 191 , Criminal P. C,. which made it obliga- 
tory for him to inform Natbirmal that he had 
a right to he tried by another Magistrate, and 
tbatcvcD though Nfttbirnial h&3 bGcn diichargen 
bv the learned District Magistrate, the proceed- 
iiiga held by him were without jurisdiction. 

lei In support of bis contention. Mr. Nagrani 
has relied upon the case in A. I- R. 1938 Lab. 19. 
That, however, was not a case where an ac- 
cused person against whom proceedings wero 
taken was discharged. While we appreciate the 
contention that where a person against whom 
an offence has been alleged and a Magistrate 
takes cognizance of the offence under S. lOO (i) 
(c) and is tried and convicted in disregard of 
the provisions of 8. 191, Ciiminal P. G.» tho 
question of prejudice would necessarily arise, wo 
cannot accept the position that ^Yhere an accused 
person is discharged, prejudice still persists as a 
necessary conseipience. Put this aspect of tho 
case, iu our opinion, has nothing to do with Iho 
powers of a Magistrate to file a complaint in 
pursuance of s. 47G, Criminal P. C., against per¬ 
sons who have, according to him, committed 
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offences mentioned in S. 195 (l) (b) or (c), Cri¬ 
minal P. C. Assuming that the learned District 
MagistratQ,of Nawabsbab acted without juris¬ 
diction in the i)roc00ding9 against Natbirmal, it 
would affect the case of Natbirmal only and 
would not affect the evidence of witnesses who 
were examined on oath in that case. Mr. Nag¬ 
rani has not referred us to any authority for 
the proposition that where offences mentioned 
in S. 195 (1) (bl or (ch Criminal P. C., have been 
committed in proceedings in Court, and the pro¬ 
ceedings against an accused person in the end 
have been held to be without jurisdiction, the 
jiroceedings taken against persons who have 
committed offences referred to in S. 195(0 (b)or 
(c), Criminal P. C., are also vitiated. Section 476 
{oiCriminalP. C.,says; 

“WhfD any civil, revenue or criniiiiftl Court is, wbe' 
tber on application ma-ie to it in this behalf or olhec* 
wi-e. of opinion that it is oxpeiicnt in the interests of 
justice lliat an inquiry sliouM be nindc into any ofiepce 
referrei to in S, 195, sub s, (ti. cl. (b) or c). (c), wb.cli 
(ipwars to biive lieeii committed in or in relation to a 
)uoceedio« in ibat Court, such Court may, after such 
iirelimioary inqu ry, if any, as it thinks necessary, re- 
erd a finding to that olTect and mike a complaint 
thereof in writins signcl by the presiding oflicer of the 
Court, and shall forward the same to a Magistrate of 
till-lir-i class bavins juiisdictioa, and may lake sulh- 
c ent seem ly tor the iippcaninee of ibe accused before 
.uch Magi.irate.or. ii the allfgei ollence is non-ba.- 
able. may. if it thinks nccessuy bo to do. send the ac- 
cu-ed in cu:lody to such Mas'sirata and may bind 
over any iK'rsoii to appear and give evidence before 
such Masistrale.” 

It is to be remarked that 5 .470 (l), Ciimical 
P. C.. does not say “when a civil, revenue or 
criminal (’ourt having jiirisdiclion is..There 
is no reference in S. 476. Criminal P. C. to juris¬ 
diction, and we think for obvious reasons. The 
question of want of jurisdiction, for instance, 
may be decided by tbeir Lordships of the Privy 
Council upon an application for leave to appeal 
to the Privy Council- Is it then to be supposed 
lliat all complaints filed against persons who 
have committed offences referred to in 8.195(1), 
cl. (b) or (c) in the proceedings which have ulti¬ 
mately been held to bo without jurisdiction so 
far as an accu-ed person is concerned, must fail? 
We are not at present prepared to accept this 
view of the law. 

[ 9 ) We are therefore of the opinion that the 
failure by the learned Di,strict Magistrate to act; 
in accordance wi'.h S. 191, Criminal P. C., has 
nothing to do with the complaint filed by him 
under the provisions of s. 47 G, Criminal P. C. 
Nor on this view of the case do we think it iie- 
cessary further to consider whether tlie learned 
District Magistrate exercised his powers under 
S. foo (1) (b) or (c). 

[ 10 ] Mr. Nagrani has questioned the right of 
the learned District Magistrate to delegate his 
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powGi’S to tb 0 iGJiunc'd A'J(.litioDfil District ^lagis- 
trite to bold an inquiry under the provisions of 
,b. 47 G. Criminal V. C. But it is obvious that an 
jinijuiry under S. 'I'C, Ciiniinal P. C,, is not obli- 
Igatory. ^^■hen the law does cot require a Magis- 
'traic to hold an inquiry in the first instance, and 
a Magistrate wrongly orders an inquiry to be 
made by another Magistrate, and upon his report 
tiles a complaint, the report so made can be disre¬ 
garded for tbo purposes of a revision application 
under s, -IGO. Criminal P.C., and no interference 
would be called for on the ground that the 
Magistrate making the complaint had no power 
to delegate bis powers to order an inquiry to be 
made by another Magistrate, 

[11] Mr. Nngrani then took the point that 
sanction was required under S. 270, Government 
ol India Act, for an ofi'ecco punishable under 
Is. 220, Pf-nai Code. But the question of sanction 
depends upon the facts of each case. Where a?, 
here, tlie allegation is that a police officer has in- 
stigated a person to file a false complaint of 
theft against an innocent person and upon such 
complaint being filed, the police officer arrests 
and confines an innocent person, it cannot be 
said that he is acting or purporting to act in the 
discharge of his duty. On the facts as alleged, we 
do not think that S. 270, Government of India 
Act, has any application. Wo dismiss the revi- 
sion application accordingly. 

G-R. Revision dismissed. 

A. I. R. (35) 1948 Sind 116 [G. N. 34.] 
Davis C. J. and Thadani J. 

Vensimal Tarachand—Applicant v. Kara¬ 
chi District Local Board and others — Oppo¬ 
nents. 

Civil Revn. Applii. No. 17 of 1947, Decided on 
204-1947, from order of Sm.C.C., Chief Judge,Karachi 
D/- 13-2-1947. 

(a) City of Karachi Municipal Act (17 (XVII) of 
1933), S, 17— Karachi District Local Board if 
“ward" or "community" or "person" within S. 17. 

The “ ward concerned ’’ in S. 17, means any of the 
eight w.uds mentioned at pp. 6 and 7, Karachi Manual 
of Election Rules. The Karachi District Local Board 
is not one of them. The word "community" in S. 17, 
means any of the communities mentioned nt pp. 6 and 
7, Karachi Manual of Election Rules, and refers to 
Hindus, Muhammadans, Europeans, Anglo Indians, 
Indian Christians, ParsR, Jews and Sikhs and not 
to a statutory body like the Karachi District Local 
Board. [Paras 9, lOJ 

The Karachi District Local Board is not a "ward" 
or "community" or "a person whose name is entered 
in the register of electors for the ward or community 
concerned" within the meaning of S. 17, and therefore 
the Judge of the Karachi Small Cause Court has no 
jnriidiction to entertain an application made by it 
under S. 17. ^ [Para 14] 

Even if the Karachi District Local Bo.ard were to be 
regarded as a "perion" it is not a person ‘‘whose name 
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is entered in the register of elections for the ward or 
immunity concerned” within S. 17. [Para 11] 

(b) Civil P. C. (1903), S. 115—Persona designata 
—Orders of, if revisable—City of Karachi Munici¬ 
pal Act (17 of 1933), S.17. 

Where the Judge of the Karachi Small Cause Court 
as a persona designata. under S.17, City of Karachi 
Municipal Act, acts without jurisdiction he ceases to 
act as a persona designata and becomes CoQrt sub¬ 
ordinate to the Chief Court under S, 11^ Civil P. C. 
and the Chief Court has power to revise his order: M 
A I R 1913 Sind 233. Bel on. [Para 17] 

But the Chief Court will not interfere with the order 
when the error sought to be corrected has been recti¬ 
fied as the rcvisional powers will be exercised only in 
the interest of justice. 30 A. I. B. 1943 Sind 233, Mil 
on. [Paras 20, 21] 

Annotation.—('44-Com.) C. P. C., S. 115, N. 6, Pi. 2. 

(c) City of Karachi Municipal Act (17 (XVII) of 
1933), S. 9—Incapacity to act as Councillor beiore 
expiry of term within S. 10—What is—S. 15 if ex¬ 
haustive—City of Karachi Municipal Act, Ss. 10 
and 15. 

The ICavachi District Local Board elected one of its 
members K as a representative on the Karachi Mnoici- 
pal Corporation. K's term as a Municipal Councillor 
was to expire on 1st May 1946 but by reason of a 
frc.sh election to the Karachi District Local Board K 
was unseated and ceased to be a member of the Board 
from 1st September 1945 and ceased to be a coaucillor 
of the Municipal Corporation also from that date. The 
Local Board thereupon on 5th October 1945 elected V 
one of its members us its representative to the Munici¬ 
pal Corporation vice K. 

Held that S. 15 was not exhaustive of the cases in 
which a Councillor ceased to hold office as such. Wien 
K ceased to be a member of the IjOcsI Board in 1945 
he became incapable of acting as a Municipal CounciV 
lov within the meaning of S. 10 and the new council' 

lor V could only function till the expiry of Ks term 

on 1st May 1946. ^0] 

Cases referred : ^ ... 

1. (’33) 35 Bom. L.R. 89 : 20 A. 1. B. 1933 Bom. lOo: 
142 I. C. 378, Jagmohao Suvajmal v. Venkatesn 
Gopal. 

2. (*95) 21 Bom. 279, Balaji Sakharam v. Merwaoji 

3!^'{46f 28 Bom. L. E. 519: 13 A. I-Bom. 
344 : 50 Bom. 357 : 94 I. C. 660, Gangadhar Bsporao 

V. Hubli Municipality. , _ aM- 

4. (’44) 46 Bom. L,R. 371 : 31 A. I. R. IW* 

214 I.C. 111. Hifzurrahemau Ansarsaheb 
saheb. • «,AO»fi 4 - 

5. (’45) 47 Bom. L. B. 851:33 A. I 

I. h. R. (1946) Bora. 143, Kesbav Bamcband» • 

Municipal Borough, Jalgaon. 

6. (’43) 1. L. R. (1943) Kar. 345: 30 A.I. R-. 

233:210 1.0.-19, Pir Bakhsb Khan Mubam 
Bakshh Khan v. Daryakhan Saiudad. . nn 
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I, C. 93 (F. B.), Parthasarathi Naidu v. Kotes 

8^^^33) 11 Rang. 337 : 20 A. I. B. 1933 

144 I. C. 849 (F. B.), MauogPhye v. ^ . gu 
i’44) 31 A. I. R. 1944 Pat. 147 : 22 Pat. 677 . 
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I. C. 59, Abdul Eazak v. KuldipNaram. . 
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578, The King v. Board of Education. 

Khanchand Gopaldas—iot n 

Dingomal Narainsingh and Srikmnda 
—for Opponent 1 and 2 respectively. 
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1948 Vensimal V. Karachi Dist. 

Thadani J.— This is a revision apiilication 
under S. 115, Civil P. C., by one Vensimal Tara- 
cband against an order of 5Ir. Rahinjbakbsb, 
Chief Judge of tbe Karachi Small Cause Court, 
dated l3tb February 1947 made in the following 
circumstances: Jn pursuance of S. 8, cl. (g). 
City of Karachi Municipal Act, 17 of 1933, tbe 
District Local Board, Karachi, by its resolution 
dated iGth April 1940 elected K. B. Allabaltbsh 
Gabole as its representative on tbe Karachi 
Municipal Corporation for a term of five years 
from 1st May 1910. Under S. 9, City of 
Karachi Municipal Act, K. B. Gabole s term 
was to expire at noon on 1st May 1915, but by 
reason of Sind Act 10 of 19^5. K. B- Gabole’s 
term was extended till 1st May 1946. In August 
1945 , a fresh election to tbe District Local Board, 
Karachi, tool: place, and K, B. Gabole was un- 
seated and ceased to be a member of tlie District 
Local Board with effect from 1 st September 1915, 
and under R. 4 of chap. 3 of Sch. I, Karachi 
Municipal Corporation Manual of Election Rules 
K, B. Gabole ceased to be a Councillor of tbe 
Karachi Municipal Corporation also from ist 
September 1915. 

[2] On 5tb October 1945, tbe Kbaracbi District 
Local Board passed a resolution by a majority 
of votes to the effect that the applicant Vensimal 
Tarachand was elected as a representative of the 
Karachi District Local Board to tbe Municipal 
Corporation vice Iv. B. Allahbakbsb Khan 
Gabole. Tbe resolution was forwarded by tbe 
Karachi District Local Board to tbe Chief 
Officer of the Karachi Municipal Corporation and 
from 5lh October 1945, the applicant represented 
tbe Karachi District Local Board as a Councillor 

on tbe Municipal Corporation. 

( 3 ] The term of the Councillors of tbe Karachi 
Municipal Corporation came to an end on 1st 
May 1940, and under the City of Karachi Muni¬ 
cipal Act, the Chief Officer was required to bold 
fresh elections and be fixed certain dates for the 
elections as prescribed by Rules. All the Ward 
Elections wore fixed for 13th March 191G, and the 
elections of the representatives of tbe Chamber 
of Commerce, the Karachi Indian Merchants’ 
Association, the Karachi Buyers’ and Shippers’ 
Chamber, the Muslim Chamber of Commerce 
and the registered Trade Unions were fixed for 
dates between 2Gtb March 1046 and 1st April 
191G. Nothing was done as regards tbe Karachi 
District Local Board, because it appears that by 
its resolution dated 5th October 1915, the Karachi 
District Local Board had elected the applicant 
to represent it on the Municipal Corporation for 
a period of three years from 5th October 1915. 

[ 4 ) After 29-4-lOiC some correspondence took 
place between the Karachi District Local Board 
and the Karachi Municipal Corporation. Mr. 
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Bukhari, the President of the Karachi District 
Local Board diow fho attention of the Chief 
Officer of the Karachi Municiiial Corporation to 
what he thought was an Illegality committed by 
the Chief Officer in declaiing tbe applicant as 
an elected representative of the District Local 
Board on the Karachi Municipal Corporation. 
The president of the District Local Board pointed 
out to the Chief Officer of the Karachi Municiiial 
Corporation that having regard to S. 9, City 
of Karachi ^^'micipal Act, the applicant ceased 
to be a Councillor on 1.5-191G and that he should 
have retired along with other Councillois on 
that date, aud that notwithstanding the resolution 
of the Karachi District Local Board passed on 
5 . 10 . 1945 . the applicant could not take bis seat 
as a Councillor on the Karachi Municipal Cor- 
poration. The President of tbe Karachi District 
Local Board also informed the Chief Officer of 
the Karachi Municipal Corporation that the 
Karachi District Local Board will proceed to 
elect a fresh representative on the Karachi 
Municipal Corporation for the new term of the 
Corporation at their special meeting to be held 
on 7 . 5 - 104 C. The Chief Oflicer of the Municipal 
Corporation, however, took his stand upon tbe 
resolution of the Karachi District Local Board 
dated 5.10-19J5. and iaformecl (ho President of 
the Karachi District Local Board that the 
applicant would continue to sit as a Councillor. 

[ 5 ] On 7.5-1946, the Karachi District Local 
Board elected Pir Mabfoozshab as their repro. 
sentative on tbe Karachi Municipal Cor. 
poration and the Karachi District Local Board 
authorised tbe President to institute proceedings 
to have tbe election of the applicant set aside, 
In pursuance of this authority the Karachi Dis- 
trict Local Board through its Chief Officer filed 
an application under S. 17, City of Karachi 

Municipal Act. 17 [xvil] of 1933. 

[6] When the petition came up for hearing 
before the learned Chief Judge of tbe Karachi 
Small'Cause Court, acting as persona designata 
under S. n, City of Karachi Municipal Act, it 
was contended before him that the application 
filed by the Karachi District Local Board was 
incompetent as the Karachi District Local Board 
was not one of the persons whose name appeared 
in the register of electors for the ward or com- 
munity concerned. Tbe learned Judge, however, 
did not accept the contention and held that the 

application was competent, 

[ 7 ] Section 17 ( 1 ), City of Karachi Municipal 

Act. 1033. reads as follows; 

"17. (1) If tbe order of tbe Cbief Oflicer as to Ibo 
validity of tbe nomination of any candidate for 
election ns a councillor or as to tbe fjiialific.'itiou of any 
person declared to bcc-lectcd a ccuncillor, is disputed, or if 
tte validity of any election is Questioned by reason of 
ma'erial irrc-ulftrily in the decticn proceeding', bribery. 
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cor. uption, pf■^^onatir|l, treating, omlije influence or any 
> tlior tbin^ n)iiteriftlly aflociiD^ tbe re^uit of the elec* 
lion liny icr*on wbo.^e nan.e 1 -= entered in the register 
of fleciors /or llie ward nr tbo comnnmiiy concerned 
mny, at any tin e ten days iiflor tbe result ofllie 

election Las teen (Ueimed, apply to tlie .Judge of the 
ICaraclii Small Cause Court for uu adjudication in tbe 
matter, If tbe application is for u ilecliuntion that any 
particular cundidale sball be deemed to tiave been 
elected, tbe ii] plicmn sliall make parties to bis appbea- 
lion all cindidu'.es N\bo, abbnupb not declared ilccUd 
were duly noin.iiuU i for election to tb^i senlin (iijc>liun 
and proc‘cd acain t tbe ciuididaie wLo bas been 
declared to be elected." 

The leanied Jucl-^c came to the conclusion 
that the application by the Karachi District 
Local Hoard was competent because it was a 
‘community” with.n the meaning of S. 17, City 
of Karachi Municipal Act, notwithstanding tbo 
contention of the advocatts who appeared before 
him that the word ‘'conmmnily” in S. 17 refers 
10 the communities mentioned in R. 3 of chap. 1, 
seb, 1 at pages C and 7 of the Karachi Municipal 
Coiporalion Manual of IClcction Rules. The 
learned Judge thought that there was no justifi- 
cation for {aitting such a restricted interpretation 
upon the word ‘ community”, for it was dillieult 
to contemplate that the Legislature would fail 
to make a firovision for challenging the election 
of the reprfsentativG of the Karachi District 
Local Board to the Karachi Municipal Corpora¬ 
tion. The learned Judge referred to the Oxford 
Dictionary for the meaning of the word "com- 
nuinity ’, which described ’‘community", as "A 
body of people organized into a political, muni¬ 
cipal or social unity,'’ and took the view that the 
word "community” must be understood in that 
sense, and that the District Local Board was 
iberefore a community. 

/ 

[D] We think the learned Judge was manifestly 
wrong in bis interpretation of tbe word "com¬ 
munity” in S. 17, City of Karachi Municipal 
Act. The word "community” in S. 17 refers to 
Hindus, Muhammadans, Europeans, Anglo 
Indians, Indian Christians, Parsis, Jews and 
Sikhs, and not to a statutory body like the 
Karachi District Local Board. For the purposes 
of elections to the Karachi Municipal Corporation, 
the City of Karachi is divided into a number of 
wards. The number of Hindu Councillors to 
be returned from ward I to the Municipal Cor. 
poration is 3; from ward il, 4; from ward III, 6; 
from w'ard iv, G, from wardv, 3, from ward vi, 
5; from ward vil, 2 ; from ward YIII, 1. The 
number of Muslim Councillors to be returned 
from ward l is 1; from ward II, 1; from ward 
in, 1; from ward IV, 2; from ward V, 12; from 
ward VI, 4; from ward VII, 2; from ward 
VIII, 2 . Europeans, Anglo-Indians, Indian Chris¬ 
tians, Parsis, Jews and Sikhs are not as¬ 
signed any particular ward. They vote from 
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all tbe wards together—Europeans returning 2; 
Anglo-Indians 1: Indian Christians 2; Parsis 3; 
Jews l; and Sikhs 1. In column 1 at pages 6 and 
7 of the Karachi Municipal Corporation Manual 
of Election Rules, Hindus, Muhammadans, Euro, 
peans, Angln Indians, Indian Christains, Parsis, 
Jews and Bikbs are described as a community. 
In clouinn 2 tbe wards are mentioned. 

[ 10 ] We think tbe learned Judge gave undue 
importance to the word "or” between the words 
' ward” and ‘community” in S. 17, City of 
Karachi Municipal Act. The important words 

in S. 17 are : ". any person whose 

name is entered in the registers of electors for 

the ward or the community concerned." 

Tne ‘‘ward concerned” means one of the eight 
wards mentioned at pages 6 and 7 o( the 
Manual of Jblection Rules, and the “com 
munity concerned” means any of the communi- 
ties mentioned at pages 6 and 7 of the same 
Manual. Tbe learned Judge fell into error in think¬ 
ing that the Karachi District Local Board was a 
couimimity within tbe meaning of S. 17, City of| 
Karachi Municipal Act. The meaning of the 
word ‘‘comiminity” in S 17 must be gathered 
from the Act itself having regard to its purpose 
and scheme, and the learned Judge should not 
have adopted the meaning of tbe word com¬ 
munity in the English Dictionary, with the 
object of giving effect to his doubts or apprehen- 
sions of his conception of hardship in which an 

aggrieved party might find himself. 

[11] Under S. 17, City of Karachi Municipw 
Act any person whose name is entered in tbe 
register of electors for the ward or the wm- 
munity concerned may apply to the Judge ot 
Small Cause Court. Karachi, and it is conceded 
that even if a District Local Board were to w 
regarded asa person, the name of tbeKarac i *9* 
trict Local Board is not entered in the registers oi 
electors for any of the wards I to Vllli or i 
the register of electors for any of the 

ties mentioned at pp. eandT- ^ , 

Municipal Corporation Manual of Election ^ 

We think tbe learned Judge, then, clearly 
sumed jurisdiction which be did not ^ 

[ 12 ] Not only has the learned Judge ^ 

jurisdiction which he did not possess, bu 
dealt with the arguments of the advocates 
appeared on behalf of the applicant an 
Karachi Municipal Corporation and ,. 

the conduct of tbe Chief Officer of the a 
Municipal Corporation in a manner unbecomiuB 

even a persona designata. . 

[18] Commenting on the 
passed between the Chief Officer of the a 
Municipal Corporation and the President 
District Local Board, Karachi, the leame 
says; 
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“The penml ol this lettcv shows bnvond nny doul.t 
Iho reckless (lisiegurd ou tlio pert of tho cxeciilivo 
bend o( tho CorponUion for the provi-ious of llio AlI 
ami tho rules (ruiucd thcvcundec.” 

Tb 0 learned Judge should have remembered 
that the Municipal Corporation has ite Legal 
Adviser, and it appears that the Chief Oilicer 
was acting upon the advice of the Legal Advi-cr 
of tho Corporation. There was. therofoie, no 
iustilication for the learned Judge to express 
himself in tho way in which be has done. Jt is 
sufficient for us to observe that the Uaiiied 
Judge’s adverse remarks concerning the Chief 
Officer of tho Karachi Municipvil Corporation 
are uncalled for and without justification. 

[ 14 ) \Ve have no doubt that the learned Judge 
was not jnstilied in entertaining an application 
at the instnneo of the Karachi District Local 
Board, it U-ing neither a ward nor a commu- 
nity nor a person whose name is entered in the 
register of electors for the ward or the commu¬ 
nity concerned. But this erroneous assumption 
of jurisdiction by the learned Judge does not 
dispose (.f the question as to wheMier we should 
exercise our extraordinary jurisdiction in revi¬ 
sion on the facts of this case. 

ri 5 l Mr. Dingomal for the Karachi District 
Local Board has put his case for consideration 
from two points of view (l) that tliis Court has no 
power to revise nny order of a persona deug- 
nala, and ( 2 ) that, in any case, as the ieirntd 
Judge has rectified an error which should not 
have been allowed to remain, we should decline 
to exercise our powers in revision. Mr. Dingo- 
mal has relied upon a number of decisions of 
tho Bombay Couft iu 35 Bom. h, B. S9, 
21 Bom. 27'i' and 28 Rom L. B. 519,® where the 
view taken was that a Judge acting under S. 1.5, 
Bombay City Municip^liiies Act fis [xvilll of 
1925) was not a Court but ti per^onii dcvgaala, 
and the High Court had, tlinvlorc. no p.vis^liction 
to revise liis order under S. 115, Civil l'.C,rf08. 

[ 16 ] In a later decision, however, of the Bom¬ 
bay UighCouctin 40 Rom. L.R. 371 ,*Mick!in J., 
did not think that where a persona desxjiiatti 
exceeded his jurisdiction, the High Court in 
revision was powerless to inleifere. It is tiue, 
Chagla J, in 47 Bom. L. it. 8.51.® did not agree 
with the view of Mucklin J., and preferred to 
follow tlie earlier decisions of the Bombay High 
Court to which wo have referred. 

[ 17 ] [t ia unnecessary to agree or disagice 
wilh the earlier decisions of Ihu Bombay U'gh 
Court or the view of Chagla J. We are bound 
by the decision of a Division Ihncb of this 
Court in I. L. R. (l9i3) Kar 31-5.*' in which the 
view taken was that if a Judge as a persona 
designata exceeded the powers conferred on 
him by the section or acted outside it, he ceased 


to act as a persona designata, and became ai 
Court subordinate to tho High Court undor) 
S. 115, Civil-P. C. 

fl8] A Dull Bunch of the Madras High Court 
in 47 Mad. 369,' have even taken a less restricted 
view. The learned Judges took the view that a 
District or Subordinate Judge, in decidiug an 
election petition presented before him undor the 
rules is.sued by tho local Government under the 
Local Boards Act, 1020 , was acting not merely 
as a persona designata but iis a Court in the 
exorcise of its ordinary jurisdiction extended for 
that piir()oee; consi'queutly, the High Court was 
competent to exercise its powers of revision over 
decisions in election petitions. 

[ 19 ] We do not think it is necessary to refer 
at length to other decisions of other High Courts, 
for instance, those reported in U Rang. 337,’ 
A. I. H. 1944 pat. 147.® 20 Pat. 373,*!^ or to the 
decision reported in (1910) 2 K. B. 165,remarks 
at pages ITS and 179, in view of the decision of 
this Court to which we have referred, and from 
which we are not inclined, for the present, at 
any rate, to differ. 

[20] But while we think w-e have iwwer under 
S. 115 , Civil P. C., to revise an order passed by 
a Judge as a persona designata who acts with, 
out jurisdictiun, wo do not propose to interfere 
in the order passed by the learned Chief Judge 
of the Karachi vSmall Cause Court because we 
think a serious error which had been committed 
in permitting the applicant to continue as a 
Councillor on the Karachi Municipal Corpora- 
tion after ist May 1946 has now been rectified 
properly. 

[ 21 ] Mr. Khanchaud for the applicant has 
argued that S. 9. City of Karachi Municipal 
Act, has no application to the election of the 
applicant by tho Karachi District Local Board, 
because, according to Mr. Khancband, the 
vacancy created by the imseating of K. B. 
Gabole at an election of the Karachi District 
Local Board ludd in 1045 was not a casual 
vacancy within the meaning of a. 10, Municipal 
Act, so as to retire the applicant from the 
Municipal Corporation on Ist May 1046. In sup¬ 
port of this uigument. be has referred us to 
S 9 . 14 and 15. Municipal Act, which deal with 
questions of disqimlilicHtion and ceadng to hold 
office as a Couneillor. Mr. KhunchanJ contends 
that it is nob dis|)uLftii that K. B. Gabole was 
never disqualified; ho meruly ceased to hold ofiice 
within the moaning of 9. 15 which lays down in 
what cases a Councillor will cease to liold oilice 
as such. But wo do not think that S. 15 isi 
exhaustive. Section 10 refors to non-acceptance 
of ollico liy a person elected to bo a Councillor, 
death, resignation, dis'iualiliciifion of a Couucil- 
lor or bis becoming incapable of acting previous to, 


120 • 

'.t^^xpiry of his term of office, ^^bel '0 a Coun¬ 
cillor becomes incapable of acting before the 
expiry of bis term, the netv Councillor acting in 
liis place must retire in accordance v.'ith S. 9. 
Obviously, K. B. Galole was incapable of acting 
as a Councillor after be ceased to bo a member 
of the Karaclii District Local Board in I9i5, and 
when the applicant was elected to represent the 
Karachi District Local Board on the Corpora- 
.tion on account of the incapacity of K. B. Gabole 
to act as a Councillor, by reason of bis ceasing 
to be a member of the Karachi District Local 
Board, the applicant could only function till 1 st 
May 19]6. The Division Bench of this Court in 
l.L.R. (1943) Kar. 345,'' has dealt with this aspect 
of the case in different circumstances where the 
■persona desifjnala bad acted without jurisdic¬ 
tion, but bud passed an order which the interests 
of justice required should be upheld. The Divi¬ 
sion Bench declined to interfere on the ground 
itbat the revisional powers of a High Court have 
jto be exercised only in the interests of justice. 
AYe think the interests of justice in the case 
before us do not require our interference in this 
case, because a manifest error has now been 
rectified. Wq therefore dismiss the revision appli- 
cation but make no order as to costs. 

os. Application dismissed. 


A. I. R. (3G) 1948 Sind 420 [C. N. 35.] 
Tvaeji C. J. aki) O’Sullivan J. 

Tanahalli Al‘dulhussai7i Mandvhcala _ 

Applicant v, TheCoimnissionerof Incomedax, 
Bombaii, Sind and Baluchistan, Bombay — 
Bespendent. 

Iteforred Case No. 93 of 1944, Decided on 10-2-1943. 

(a) Income-tax Act (1922), S. 16 (l)(c), Proviso I 
-Trust—Provision (or forieiiure of benefit under 
certain circumstances — Right reserved to settlor 
to cancel forfeiture — This does not amount to 
reservation of right to re-assume power over 
property — Proviso not applicable — Trust not 
revocable. 

A triHt deed riovidc-d that “if any of the benefi¬ 
ciaries during the continuance of ibis trust is adjudi¬ 
cated an io-olvent be shall forfeit all interest in ail the 
trust monejs, properties etc. and thereafter the entire 
trust property shall vest and be paid out to the other 
beneficiary or beneficiaries. Likewise, if tbe share or 
interest of any beneficiary in trust properties is attached 
and such attacbineat continues effective for a period 
of one month and be not retnoved or raised during 
one month then the right or interest of such benefici.'iry 
in all trust properties, shall stand forfeited and the 
share forfeited shall immediately vest in the other 
beneficiary or beneficiaries: Provided however that it 
shall be within my power and at my discretion as 
trustee during my lifetime to cancel forfeiture occa* 
sioned by attachment or by other process of Court and 
to declare such beneficiary eligible and entitled to his 
share under this trust deed in everything of the trust 
by a separate declaration deed made in writing and 
executed by me 


A. I. B. 

Eeld, without deciding whether the clause was legal 
or illegal, that the trust was not a revocable settlement 
within the meaning of the first proviso to S. 16 (1) (c), 
Income-tax Act, so as to regard tbe income therefrom 
as tbe income of tbe settlor. The clause in tbe trust 
deed entitling the settlor to cancel the forfeiture under 
certain circumstances did not amount to a reservation 
of a right to ve-assume power over the assets. 

[Para 10] 

(b) Income-tax Act (1922), S. 66 (1)—New plea. 

Point not taken before the Income tax authorities or 
the tribunal and not arising out of tbe reference and 
not falling under S. 66 (1) cannot be allowed to be 
raised during tbe hearing of the reference. [Para 10] 

Cases referred : — 

1. (1883) 21 Cb. D, 838 : 48 L.T. 577 : 30 W..B. 837, 
In re Maebu. 

2. (1833} 33 Ch. D. 176 : 57 L. J. Ch. 634 : 68 L. T. 
581: 36 W. R. 462, Dugdale v. Dugdale. 

Faicchand—lot Applicant. 

Hakumatrai Aitlnani—for Respondent. 

Tyabji G. J. — This is a reference under 
S. 66 (l). Income-tax Act, made by the Income- 
tax Appellate Tribunal, and the main point in 
tbe case is, whether a trust deed executed on 
24th March i934 was a revocable settlement 
within the meaning of proviso 1 of 3,16 (l) (c), 
Income.tax (Amendment) Act, 1939, . 

• 

[2] This deed. Ex. T-G, was executed by 
Tayabali A. Mandviwalla, who purported there¬ 
by to create a trust of certain properties for the 
beneGt of his son, Qbulamali, and bis grand. 
SODS, Yusuf Ali and Hakimuddin. The settlor, 
Tayabali, constituted himself as a trustee for 
the three beneficiaries from the date of the 
deed, and it was provided in the deed that 
thereafter the properties subject to the trust 
were to be managed by the trustee in a particu- 
lar manner during the duration of the trust, 
and that the trust was to come to a termination 
on the death of the settlor or when the youngest 
of tbe beneficiaries attained majority, whichever 
event happened Inter. Clause 13 of the deed was 
as follows: 

“That if any of tbe beneficiaries during tbe conti¬ 
nuance of this Trust is adjudicated an iosolvenl ne 
shall forfeit a'l interest in all the Trust moneys, 
parties, securities, fund, etc, and thereafter tbe entir 
trust property and everything appertaining and tel* 
ing to Trust shall vest and be paid cut to tbcol 
beneficiary or beneficiaries. Likewise if tbe share or jn 
terest of any beneficiary during the continuance w 
trust in trust properties orany other trust moneys otluno 
or securities or other properties is attached or any 
cess of Court taken out by any person by 
proceedings or otherwise for satisfaction of bis claun o 
payment of money demand ffgainsl such benefioia^ 
and such attachment or process continues sSeclive 
a period of one month and be not removed or rai 
during one month then the right or interest of sue 
beneficiary under this Trust in all Trust properu 
funds, moneys, securities or other properties, etc, 

stand forfeited and tbe share so forfeited shall ui® ^ 

diately vest in the other beneficiary or heneficianw • 
Provided however that it shall be within 
and at ray discretion as Trustee during my lifeh® 
cancel forfeiture occasioned by attachment or by oto 
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process of Court find to dcolaro sooh heneficiivry eli* 
glWe and entitled to bis sbaro under this Trust Deed 
in evcrylhhiR of tlio Ttusl by a scpanilo Deolaration 
Deed made in writing and executed by me.” 

[3] Tboie was no dispute before this matter 
came up to this Court about the dred executed 
by Tayabali being a valid deed effecting a gift 
by way of a trust in favour of the three benefi. 
oiaries. It was contended on behalf of Tayabali 
that the income of the proi^ertiee, which were the 
subject of this trust, bad ceased to be bis pro¬ 
perties and should not be included as his pro¬ 
perties in the assessments made for the years 
1939-40 to 1942-43. The Tribunal ultimately de¬ 
cided against the assessee on this matter and 
para. C of the judgment of the Tribunal which 
deals with this matter is as follows : 

■‘fi. There i», bowever. one clause in the second 
tru-l deed datf“d 24lb March 1934. th.it mtikcs all the 
diSeronce btlweeii Ihe two and goes to support the 
department's view that that settlement is revocable. 
The Appellate Assislant Commissioner appears to have 
lost sight of this clause and it was brouglil to our notice 
by the Departmental Representative who basrd his case 
luainly upon it. That clause is to the effect that the 
beneficiary under the deed shall forfeit all interest in 
the trust prop.rlies and income on his being adjudi¬ 
cated an insolvent, aod shall likewise do so if the trust 
property or income happens to bo attached in execution 
of a decree against him. In such a ca-e the deed directs 
that the intere-t so forfuted shall vest in the rest of 
the beoedciaries. The de^d further provides that itsliall 
1)0 within the power of the appellant settlor to cancel 
(be forfeiture, and declare by u deed that such a bene¬ 
ficiary shall contioue to be entitled to the share. It is 
this particular provision on which (be Departmental 
Repre-entative has relied. Now. the clause read as a 
whole will go to show that the forfeiture corner into 
force immediately on the insolvency of the beneficiary, 
or on the attachment of the property in execution ot a 
decree if the attachment is not raised within one 
month. In such a ca«e the interest immediately vests in 
tbe remaining beneficiaries. But if a settlor ba» p)wer 
to make a re^ituliou to tbe beneficiary who has thus 
lost his interest by means of a deed made for the pur¬ 
pose it means that ho has equally a power to make such 
a disposition wbiob be esnnot do unless be has re- 
assumed control over tbca«6' ts, Tuis particular provision 
therefore bringe the setlloment of 24-3 1934, within 
the ambit of a revocable setllemcnt, under S. 16 (1) 
(o), Income-tax Act.” 

[4] At the instance of the assea'ee, the Tribu¬ 
nal has made a reference to this Court under 

8. 66 (l) and tbe question referred isa? follows: 

"Wbotber, in tbe circumstances ot thecafc and upon 
a true construction of cl. 13 of tbe deed ot trust dated 24-3* 
1934. it was rightly held that the trust in question was 
a revocable setllement within the meaning of proviso 1 
to 8. 16 (II (c), Income-tax (Amendment) Act. 1939, so 
as to regard the income therefrom as tbe income of tbe 
assessee?” 

[51 The text of cl. (c) of 8.16 (l), Income-tax 
Act, is as follows: 

‘‘All 'income arising to any person by virtue of a sot- 
tloment or disposition whether revocable or not, and 
whether eflecled before or after the commencement of the 
Indian Income-tax (Amendment) Act, 1939, from ajsete 
remaining the properly of the settlor otdisponet shall be 
deemed to be income of the settlor or dispooer. and all 
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incomo arising to any person by virtiio of a revocable 
transfer of nsEOl.9 shall bo deemed to bo inooinu of tlm 
tran>fi.‘ror;” 

Then follow the three provisos. There is no 
question that with regard to tho properties which 
were tho subject of the trust, all the assets had 
ceased to be tho properties of the sotblor under 
the terms of tbe deed, and tbe only question in 
this caso was, whether the transfer of the assets, 
effected by the settlement was or was not a 
revocable transfer. 

(6j Proviso 1 to cl. (c) of S. 16 (l) is in these 
terms; 

"Provided that for tho purposes of this clause a 
settlement, disposition or transfer shall bo dtemed to 
be revocable if it contain' any provision for the retrans¬ 
fer directly or indirectly of the income ot assets to tha 
Beillor, disponer or transferor, or in any way gives the ■ 
settlor, disponcror transferor a right to ro-assurao powot 
directly or indirectly over tho income or BS»et3.” 

[7] The question before us, therefore, is whether 
cl. 13 of the deed contiins a proviso "for the 
re-transfer directly or indirectly of tho income or 
assets to tbe settlor " or, any provision which in 
any way gave to the settlor "a right to reassume 
power directly or indirectly over the income or 
the assets." 

[s] Tbe decision of the Tribunal has been set 
out above. The point relied ui on by the Tribu¬ 
nal was, that under cl, I3 under certain circum¬ 
stances, a beneficiary-was to forfeit his rights 
under tbo deed, but the settlor had reserved to 
himself a power to cancel the forfeiture, if he so 

chose. Tbo Tribunal argued: 

•‘But if a settlor has powvr to uiako a restitution to 
the beneficiary who has thus lod Ins interest by means 
of a deed made for tbe purpose it mviina that he bos 
equally a power to make such a disposition which h« 
c;innot do unless be bes reassuuitd cooirol over tba 

aSeClN” 

[aj We find it quite impossible to accept this 
argument. As cl. 13 is worded, tbe effect of it 
would bu that under certam contingencies tbe 
beneficiary was to lose his intevost under the set- 
tlomunt, and that interest was thereupon im¬ 
mediately to vest in the other beneficiary or 
beneficiaries. It is argued before us on bebalf of 
the assessee that such a clause was illegal and 
of DO effect, as the interests of the beneficiaries 
vested in tbe beneficiaries from tbe moment 
when tbe deed was executed, under tbe terms of 
tbe deed, and any such clause, by which tbe be- 
Dcficiaries, after their beneficial interests had 
vested in them, were to be deprived of tbe bene, 
fits which had accrued to them after their bene¬ 
ficial interests bad vested in them, was inopera- 
tive in law. Mr. Fatehchand cited (1893) 21 Cb. 
D. 838‘ and (1888) 38 Ch. D. 176.^ in support of 
bis argument. Section 10 (12?). T. P. Act wis also 
referred to. Mr. Hakumatrai, on the other hand, 
argued that tbe terms of tbe deed were such that 
the entire deed was invalid according to tbe 
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■iTahoinedaii law, as he argued, under the 
terms of the deed the beneficiaries were not to 
receive any bi-nefit at all until the youngest of 
the beneficiaries bad attained majority. Mr, 
Hakumatrai contended that tbe deed created a 
trust iiuder which tbe beneficial interests of the 
beneficiai^s were only to vest at a future date, 
after certain events had taken place. 

fio] We do not think that we can allow Mr. 
Hakumatrui to argue that the deed in question 
was an invalid one because it is clear that no 
such point was taken before the Income-tax autho¬ 
rities or tbe Tribunal, and the matter does not 
arise out of the reference before us and does not 


tbe Court. Where tbe case a^inst the accoeed is «Ieu 
and tbe admission of tbe rejected evidence would not 
have varied the decision, tbe conviction cannot be set 
aside on tbe ground of such rejection. [Paras 11 & 12 ] 
Annotation:- (‘46 Man) Evidence Act, S. 167, H, a, 
E. V. Cas/c/iino—for Appellant. 
Fa/echan^Assudomal, AdvocatS' Oenerol—for tbe 
Crown. 

Tyabji C. J.—The appellant, Makhan Kbai 
son of Nawazali, has been convicted of murder 
by a Judge of this Court, Agha J.,in accordauoi 
with a unanimous verdict by the jury and een. 
tenced to death, lie has appealed, and tbe case 
is also before us for confirmation of the death 
sentence. 


fall wiibin the perview of s. G6 (1). We alsocon- 
sidei it unnecessary to discuss tbe point, whether 
i these cbruses were or were not illegal. ] t is eufficient 
:to say that, no matter what view one takes with 
regard to the bgility or effect of the clauses in 
qutatiOD, it is impossible to say that cl. 13 of the 
deed contains any provision the efifect of which was 
[to reserve to tbe settlor a right to reassume power 
over ibo assets at any time. It appears to us 
therefore that tlie question referred must be ana- 
wcred in the negative, that is to say, the settle- 
ment in question was not revocable within the 
^meaning of proviso 1 to S 16 (l) (c). Income-tax 
Act. We answer this reference accordingly, and 
we order that the assesses have tbe costs of this 
application. 

R. G. D. Beference answered. 

A. I. R (3S) f94e Sind 122 [G. N. 36.] 
TYADJI C. j. AND O’SOLLIVAN J. 

linkhan Ehon S/o Nawazali—Appellant 
T. Emperor. 

Confirmutinn Ca«e No. 37 and Criminal Appeal 
No. 197 of 1947, Decided on 3-2-l9-t8. 

(a) Evidence Act (1372), S. 33—Proviso—“Ad¬ 
verse P’ny” is party whi h does not call the wit¬ 
ness - Party callinghim does not become ' adverse” 
merely because witness favours the other side or 
becomes hostile. 

Theexpresaii'U ‘ the adverse party” is used 'n S. 33 to 
di'tingiusb that piriy from "the party who calls" the 
witnc'-s, and the distii'Ctinn has noth'ng whatever to 
do with tbe na'ure of tbe evidence gi^en by the wit¬ 
ness- A party call'ng a witne-s does not become 'the 
adver-e parly” because tbe witness gives evidence 
which favours tbe opposite party or is hostile to tbe 
party call ng tbe w tness; and the expression “the 
adverse party" in the proviso can only refer to tbe 
party wh cb was the adverse party at the time when 
tbe depos.tion was recorded in tbe first proceedings. 

[Para 10] 

Annotation:—('46'Man) Evidence Act, S. 33, N. 11. 

(b) Evidence Act (1872), S. 167—Illegal rejection 
of evidence—Conviction cannot be set aside ii its 
admission would not have varied the decision. 

In order to ent'ile the accused to get tbe co'^viction 
set aside on the grouod of illegal reje-tion of evi¬ 
dence. tbe accused has to show that tbe admission 
of tbe evidence would have varied the deciaion of 


[ 2 ] Tbd appellant has been convicted of tU 
murder of one Bashir Abmed. On tbe night ol 
27th November 1946. at about 10 p m, tbe de¬ 
ceased, Bashir Ahmed, was going on a mocb 
frequented public street, tbe Lidbitter Road Tbi 
appellant came from the opposite direction and 
stabbed tbe deceased. One Sabibdino, a tailor, 
who was following tbe deceased, was about ten 
paces behind him, when he saw the appellant 
comirg fiom the opposite direction and stab¬ 
bing tbe deceased. He was one of several per¬ 
sons there, wbo thereafter ran in pursuit of the 
appellant, who ran to and sat in a gharry which 
happened to be standing a short distance away. 
Toe gbarry was immediately surrounded by 
people and a police constable, Mukhlinr Singh, 
who was on duty at tbe time and saw the ap¬ 
pellant with a knife in hand pursued by several 
men, immediately came up and erre-ted the 
appellant, and secured the knife which waa 
blood-stained. The appellant was then taken 
to tbe spot where Bashir Ahmed hod faUen 
down, and the injured man immediately stated 
that it was appellant wbo bad stabbed bia 
Another police constable, Ghulam Raaool, who 
though not on duty happened to be there, also 
saw the entire occurrence. Tirath, son of 

mal was the owner of a pan-biri shop which 
was near the scene of the crime. His attention 
was attracted by tbe cries on the street, and on 
turning to ihat direction be saw the injured m'D 
lyifg on the ground, and the appellant rann^J 
from there to tbe gharry where he was ar^W* 
There were also other persons there, including 
one Daulatkban, wbo saw the occurrence ^ 
came up and told tbe police constable tha 
was tbe appellant who had stabbed the deceasw* 

[3] The deceased was immediately sen^ offl® 
the hospital and tbe appellant and the witn 
were taken to the Police Station. Head CIods 
ble Mukhtiar Singh made a report at tbe ro 
Station within a few minutes of the ocourr® 

in tbe course of which he stated: * o,» 

“I was on dutyat Napier Road from 8 P-®; 

At about 10 p. m. when I came to the juncUon o 
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oier Eoftd and LidbiMot Boid. I saw tbe present nccuped 
S aVopen kn (o in bis band running towards a 
tmrri etftiubng nearby. I heard criosof kboon. khoon . 
fcangbt hold ot tbo ncoiisod who gave >’>8 ^ 

llnkban Khun and also secured tbo oj on knife which 
ffAS in bis baud. It was stain-d w th blood 
^ Doiihukban, Abu Yakoob and otbovs came “nd told 
mo that tbo prei-eut accused bad stubbed one Bnel ir 
Ahmed, a Punjabi young boy who was lymg m the 
pool of blood, I took the accused to the 'ujurrcl who 
sSiicdandp-iDted that tbo accused Makbaukban bud 

stabbed him duo lo previous enmity. 

In the tncantimo H. C Karim and H C. Rahma 
Ubancame Ihoro, Tbo injured was then sent to C l 
Hospital with H. C. Kavim. and I 
accu-ed Mnkbun Khan and produced tbo Wood stained 

knife taken possession of from the accused. 

There arc blood marks on bis oat and right ban 

palm of the accused.” . .w 

[ 4 ] It has already been mentioned Miat the 

deceased told Head Constable Wukhtiar Sing 
and the others tvho came up. when the appellant 
was taken to the place whore the deceased ^vas 
lying, that the appellant had stabbM him. A 
statement ot the deceased xvas recorded by bub- 
Inspector Muhammad Sharif at the Civil Hos¬ 
pital on the same night, and another statement 
of the deceased was recorded by the AddilionaL 
City Magistrate. Mr. Mir Muhammad, the next 
morning. In both these statements the deceascQ 
stated very clearly that the appellant had stab, 
bed him because of enmity on account of cer- 

tain quarrels which had taken place 
the deoeaad nod the appelleot. The blood stain, 
ed knife, which was secured from the hands of the 
appellant, and the coat which the appellant was 
wearing at the time of tbo incident which appeared 
to be blood-stained, were sent to the Chemical 
Analyser, who found human blood on both 

[ 5 ] The medical evidence shows that the decea- 
8 ed bad an incised wound sF l". deep to the 
abdominal cavity, as a result of which the 
omentum and colon protruded from the left 
aide of the abdomen. The deceased died as a re- 
suit of tlm injury on 29th November at 
4.30 P. M. There was no question m the case 
about the death of the deceased having been 

caused by this stab-wound. 

[Cl The appellant did not make any state- 
ment before the Committing Magistrite beyond 
saying that he would say what he had to say m 
the Sessions Court. In the Sessions Court be 

“‘■■Mulhiiarsing Bcoured 

quarrel bad taken place- Ho Mid I bad com . 

murder, 'f bo injured Md- Bashir was my J 

liT.d in the compound and ho lived 
land. There was 110 dispute between me and him. i 

did not stab him.” , , , 

He denied that the knife and the coat secured 

by tbo police belonged to him. 

[ 7 ] This was a case tried by a Jury who 

unanimously found the appellant guilty. There 


is no suggeation made by the )earnou-i -4 
who apiiears before us on bohalf of tbo apjXillaQi, 
that there was any misdirection in tho loarnod 
Judge’s charge to tho Jury. Thoro cannot bo any 
question about tho evidence in tho case abundan- 
tly Bupi)Orting tlio charge against the appollant. 
There was only ono point which Mr. Cnstellmo, 
the learned advocate for tho appellant, proved 
before us. Ho argued that tho learned Judge had 
erroneously dii-allowed an application made on 
behalf of the defence for bringing on the record, 
under S. 33, Evidence Act. the evidence given by 
Doulalkban a witness examined in the Court of 
the Committing Magistrate who could not be 
examined in the Sessions Court as he was 
untraceable and whose whereabouts wore not 
known. It was argued that the appollant waa 
gravely prejudiced as a result of this error, and 
the conviction of the appellant ought not, there¬ 
fore, to be upheld. 

[ 8 l Kow, Doulatkban, who bad been exami¬ 
ned on behalf of the Crown before the Commit- 
ting Magistrate, bad stated in his evidence as 

kMw Bashli since 2i years. He was working with 

me at Malir. About 3 months back at 9 10 P M , I 
was going along the Napier Road. Ba-lnr was going 
ahiaLtme When I c.mo to the corner Bashir Mid 
that be was sUibbed. I «Ud not know the accused I 
saw biro only when be was polled down from the 
ebarry^y Mukbtiar Sing Ho had a knife in bis band. 

1 did not see tho Kccused slabbing B.x.lur, Some f«opte 
were saying that a Makrnm bad stnbred him; but I 

being stabbed. Bashir fell down on he 
footpath. Accused was brought to the scene by Mukh- 
tiar Sing. Bashir at that time could not ® 

accused was then taken to foujdan. ^ e took Bashir 
to tho hospital. Bashir said nothing about the cause 
of fight. After leaving Ba.hir in ibe hospital J ^out t* 
call bis father. Some police constables c.une there be 
sides Mukbtiar Sinj.” 

( 9 l After proving through the evidence of the 
Sub-Inspector investigating the case, that the 
whereabouts of Doulalkhan were not known and 
that he was untraceable, the Assistant I ublic 
Prosecutor stated in the Sessions Court that be 
did not wish lo bring the evidence of the witness 
on the record under S. S3, Evidence Act. ftu. 
Chandnani the advocate who appeared on be- 
half of tho appellant, then made an application 
that the evidence of Doulatkban be brought on 
the record “either as a prosecution witness or aa 
a defence witness” Tlie Assistant Public Prose¬ 
cutor, however, objected to this, on the ground 
that he regarded Doulatkban as a hostile wit- 
ne= 3 ‘.—“ as a witness who had not spoken the 
truth ” and argued that as he bad not had the 
right and opportunity to cross-examine tl^ 
witness as a hostile witness, the evidence could 
not be admitted, Tho learned Judge m his order 
upheld the objection. He also slated m the order 
that be had considered the question of taking 
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the evidence on record as that of a court wit. 
11699, but was of the opinion that this could not 
be dene unless both the Crown and the accused 
had had the right and opportunity to eross-exa. 
mine the witness. 

[ 10 ] Wenre clearly of the view that the order 
initdc by the learned Judge was not correct. The 
terms of S. 33, Kvidence Act are very clear with 
regard to the question now before us. The rele¬ 
vant words in the section are: 

" Provided ..... that the adverse party in the first 
proceedings had the r’glit and opportunity to cross* 
•samiue.” 

This is one of the conditions which have to be 
fulfilled before the evidtnee given by a witness 
in a judicial proceeding can become relevant 
and be admitted in the subsequent proceeding. 
"Tbo first proceeding” in this case was the en¬ 
quiry bofore the committing Magistrate. As 
Doulatkhan was examined as a prosecution wit¬ 
ness, the adverse party in the proceeding clearly 
was the appellant. Apart from the fact that 
there is nothing in the recorded deposition to 
show that the evidence of Doulatkhan was re¬ 
garded as hostile evidence in the Magistrate’s 
iCourt, a reference to Ss. 137,138 and 154 , Evid- 
ence Act, will make it clear that the expression 
“the adverse party'’ is used to distinguish that 
party from the party who calls ’the witness, 
and the distinction has nothing whatever to do 
with the iialure of the evidence given by the 
witness. A party calling a witness does not be- 
come “the adverse party” because the witness 
gives evidence which favours the adverse party 
or is hostile to the party calling the witness, and 
kh6expres.sion ‘‘the adverse party” in the proviso 
can only refer to the party which was the ad- 
verse jiarty at the time when the deposition was 
recorded in the first proceeding. There can be 
no doubt that the appellant had the right to 
cross-examine the witness, a question depend, 
ing upon the legal character of the first proceed¬ 
ing. There is also no question about the appel- 

lant having in fact had the opportunity to cross- 
examine the witness, a matter of recorded fact. 
The conditions required by this proviso were 
thus completely fulfilled, and the recorded 
evidence of Doulatkhan became relevant for 
proving the truth of the facts stated therein, by 
reason of the terms of S. 83, as there was no 
question here about the other conditions required 
by the section having been fulfilled. It was 
therefore open to the prosecution or the defence 
or the Court to bring this relevant evidence on 
the record. We, therefore, think that the evidence 
of Doulatkhan ought, under the circumstances to 
have been brought 00 tbo record under S. 33, by 
the prosecution as Doulatkhan bad been exami¬ 
ned as a prosecution witness in the Magistrate's 
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Court. The defence and the Court were also 
entitled, if they so chose, to have the evidence 
brought on the record like any other relevant 
evidence. 

fill We have, therefore, to see whether the 
erroneous rejection of this evidence by the leat- 
ned Judge furnishes any ground for ordering a 
new trial or reversing the conviction. In view 
of the terms of S. 167, Evidence Act, it is neces- 
sary for Mr. Castellino to show us that the 
rejection of this evidence was likely to affect the 
decision of the case. If we are satisfied that 
even if the evidence had been admitted, it onghl, 
not to have varied the decision of the Court, the 
rejection cannot be made a ground for inter- 
faring with the decision. 

[ 12 ] The deposition of Doulatkhan has been 
set out above. We cannot see how the admission 
of this evidence could have helped the appellant. 
It is, on the other hand, clear that this evidence 
even as it stands largely, if not entirely, sup- 
ports the rest of the prosecution evidence. It 
would appear that the only criticism which the 
prosecution had to offer regarding this evidence 
was that Doulatkhan had not spoken the truth 
when he denied having actually seen the appel. 
lant stabbing the deceased, and heard the dece^ 
ased implicating the appellant. We consider it toi 
be beyond any question that even if the rejected! 
evidence had been received, it ought not to have* 
led the Court to arrive at a different decision. 

[13] This is a very clear case, and there is no 
reason for interfering either with the conviction 
or the sentence passed. We accordingly dismiss 
this appeal and confirm the sentence of death 
passed on the' appellant. 

R.G.D. Conviction d sentence confirmed. 


A. I. R. (35) 1948 Sind 124 [C. N. 37.] 
Tiabji C. J. and Meher J. 

Sardar Makammad Hussain Khan and 
another — Appellants v. Easoolhux and others 
—Respondents. 

First Appeal No. 30 of 1942, Decided on 12-8-1947, 
egaiosi the order of First Class Sob-Judge, Sakkor. 

fa) Civil P.C. (1908), 0. 20, R. 12 -Appeal-Order 
holding application under 0. 20, R. 12 incompetent 
in view of appellate decree directing mesne ptofiia 

to be ascertained in execution_Order not appeal" 

able — Civil P. C. (1908), Ss. 2 (2) and 105. 

An order under 0. 20, R. 12 is not now appealable. 
Where an enquiry is directed to ascertain mesne profits, 
a final decree has to be passed and the appeal lies 
against such a decree. 

Where the appellate Court while decreeing a sttitfw 
possession directed the mesne profits to be asoeitained 
in execution proceedings: 

Held, that the order of the lower Court that no 
application under 0. 20, R. 12 lay in view of the dir^ 
tion of the appellate Ccurt was not a decree within the 
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mPMing of S. 2 (2) but wa? an interlosutory onlor and 

no appeal Uy from it. ^ ^ J 

Annotation : — (44-Cora.) C. P.C.,O.20 R.i^ N. 16 
Pt, 1; S. 105 N. 7 Pt. 1. 


(b) Civil P. C. (1908), S. 151-Order passed with¬ 
out jurisdiction — Court has inherent power to set 
aside such order. 

A Court Las inherent power to set aside its own order 
which is null and void. In such a case the Court docs 
not substitute one decision on the merits lor aoothet 
but merely finds and records that what had been done 
was without jurisdiction. No Court is compelled to pro¬ 
ceed with any proceeding after findiog that the proceed¬ 
ing was witliout jurisdiction and the fact that many 
steps had been taken in the proceeding before Ibo Court 
found that it had no jurisdiciioo, is no ground for per¬ 
sisting in continuing the proceeding : 32 S. L. R. 215, 
ReU on. 

Annotation ; — (44.Com.) C, P. C., S. 151 Note b 


Pt. 2. 


(c) Civil P. C. (1908), 0. 20, R. 12-Decree direct¬ 
ing mesne profits to be ascertained in execution— 
Direction not nullity — Court cannot entertain 
application under R. 12. 

Where the Sind Judicial Commissioner’s Court, while 
decreeing the suit for possession in appeal, ordered that 
the mesne profits bo dcteimined in execution proce^iogs 
and the decree was coufirmed by the Privy Council: 

Held, that whetber the direction iu the appellate 
decree was or was not tight the lower Court could not 
question it and was right in holding that it bad no 
jurisdiotioo to culertain an application under 0. 20, 
11. 12, under the circumstances; 42 C. W. N. 748, 
Rd. on. 

Annotation : —(14'Com.) C. P. C , 0. 20 R. 12 Note 
4 Pt. 6. 


Cases referred:— 

J. 1*38) 42 C. W. N. 748, Commr, of the Port of Cal¬ 
cutta V. Probladrai. 

2. (’38) 32 S. L. It. 215, Dbolandas v. Sadbunoal. 

Tiiramdas Bamrmal — for Appellants. 

Fatehchand Assudomal — for Respondents. 

Meher J.—The facta out of which tbia appeal 
arises are aa follows; The plaiutiff appellant 
filed tbia suit for i)OSses3ion of a certain land in 
Deb New Sukkur against the Secretary of State 
for India defendant 1 and K. B. Pirbakhsh 
defendant 2. The District Court which tried the 
suit diamiased it. In appeal the Court of the 
Judicial Commiaaioner of Sind decreed the suit 
for poaaeaaioD, on 18.M931. and as regards meane 
profits, ordered: 

"We order that tbo compensation payable to defen¬ 
dant 2 for improvemenls to be ascertained as on 
tbis date, and also tbo mesne profits payable to the 
plainiiS from ibe date of dispossession to tbe date on 
which be is put into ixjfieession, both being ascertained 
in tbe manner Rtitcd above, be determined in execu¬ 
tion proceedings.” . .n •! 

An appeal was made to the Privy Counctl 
which was dismiaaed. As regards meane profits, 
their Lordabipa of the Privy Council obaerved in 


the judgment: 

“As regards tbo compensation payable to the defen¬ 
dant lor iroprovemente, and as regards the mesne 
profile payable to the plainlifl, no objection was stated 
before their Lordships to the manner in which these 
matters are dealt with in the judgment of the Judicial 
Commissioner's Court, which will accotaitgly etaod.” 


[2] Instead of acting iit accordanco with iiTv. 
very clear and definite directions given in tbe 
order, and making an application fordetermina. 
tion of moano profits in e.xeculion, tho appellant 
made an application under o. 20, R. 12, Civil 
P. C , in tlio course of which it wua elated : 

"Though the Appellate Court while making an order 
to the above ciTect m tbe judgment has made a mention 
that the iiicsni' profits may be determimd in execution 
proceedings, but under the law such eui^uiries are not 
to be made in execution pfoceediogs, but an application 
is to bo made in ibo suit. lIoDce Ibis application is 
being pvesontod.'' 

[3l Tbe learned Sub-Judge, Mr. Shankersing, 
granted this application and appointed a Com- 
missiooer to dotermino meane profits. After the 
Commissioner bad made his report, tbe matter 
came up, on 9-2-1942, before Mr. Shankersing’a 
successor, Mr. Bbavnani. After considering the 
decision in 42 C. w. N. 748,‘ Mr. Bbavnani came 
to tbo conclusion that the direction that mesne 
profits should be determined in execution procee¬ 
dings was binding upon the Court, and that tbe 
application under 0. 20, R. 12, Civil B- ^ • ^^3 
therefore one which the Court bad no juriadictiou 
to entertain. Ho found the order previously passed 
by Mr. Shankoraing to be without jurisdiction, 
set it aside, and dismissed the application under 

O. 20, R. 12, Civil P. C. It ia against this order 
that the appellant has come in appeal. 

[ 4 ] A preliminary objection baa been urged by 
Mr. Fatehcband for tbe respondent that no 
appeal lies against this order. Under tbe Code 
of 1832 , tbo amount of mesne ptofita was deter¬ 
mined in execution proceedings, and tbe decision 
determining meane profits was appealable as a 
decree. An order under o. 20 , B. 12 , Civil P. C., 
is not now appealable. Where an enquiry is 
directed to ascertain mesne profits, a final decree 
baa to be passed, and the appeal lies against aueb 
a decree. A party aggrieved by the determina¬ 
tion of meane profits can prefer an appeal from 
any decree finally determining tbe mesne profits, 

[ 5 ] In tbia case, however, there was a decree, 
passed on appeal by the Court of tho Judicial 
Commissioner of Sind, for tbe determination of 
mesne profits in tho manner directed. Ihe order 
passed by the lower Court, rofusiug to act in a 
manner not permitted by tbe decree and insis¬ 
ting upon the directions in tbe decree being 
carried out, could not be construed as an order 
finally determining mesne profits. The order 
that no application lay under 0. 20, E. 12, Civil 

P. C., because the direction in tbe decree passed 
by the Appellate Court, that mesne profits be 
determined in execution proceedings, bad to be 
followed, was not a decree within tbe meaning of 
S. 2 (2), Civil P. C. It was only an interlocutory 
order. Tbo order did not preclude tbo appellant 
from obtaining an order for tbe determination of 
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P eace proBts in accordance with the decree 
i 65 ed. It would therefoie appear that no appeal 
iies from the order. 

[fi] As, however, the merits of the order have 
been argued at some length, we propoee to make 
a few reraaiks on the matter. 

[7j The points taken by Mr. Tikamdas are 
(l) that the Sub-Judge erred in setting aside his 
predecessor's order, and (2) that the direction in 
the decree with regard to mesne profits was 
void 

[8] As regards the first point, it has been 
pointed out in Mulla’s Code of Civil Procedure, 
Edn. 1 1, at p. 480, that a Court can recall and cancel 
its own invalid orders under its inherent powers. 
There is also a Sind caso reported in 32 S. L. R. 
215,* in which it was held that a Court has 
inherent power to set aside its own order which 
is null and void. In such a case the Court does 
not substituts one decision on the merits for 
another, but merely finds and records that what 
bad been done was without jurisdiction, No 
Court is compelled to proceed with any proceed¬ 
ing after finding that the proceeding was without 
jurisdiction, and the fact that many steps had 
been taken in the proceeding, before the Court 
found that it had no jurisdiction, is no ground for 
persisting in continuing the proceeding. 

[9] We now come to the next point. Mr. 
Tikamdas has argued that the direction of the 
Appellate Court, that mesne profits be determined 
in execution proceedings, was not permissible 
nnder the Civil Procedure Code, and was invalid. 
We are unable to accept this argument. We 
might refer to the case in 42 c. W. N. 748,^ 
where there was a decree directing that mesne 
profits he determined in execution proceedings; 
it was held that the direction was not invalid, 
and that the executing Court should in such a 
case make a report to the Court which passed 
the decree, which would then pass final decree 
under 0. 20, R 12. Civil P. C. In that case, 
Derbyshire 0. J., observed : 

‘ There is nothiDg io 0. 20. R. 12. Civil P. C.. forbid¬ 
ding the suit Court v-bich passed its first decree to 
direct (bat the inquiry in respect of the mesne profits 
from the institution of tbe suit to recovery of possession 
sbnll bo ascertained by the executing Court. It is pro¬ 
bable that where tbe executing Court bag to come into 
existence, to obiain poises-ioo, that Court is in a position 
to know belter than any other tribunal, tbe date at 
which the possession was obtained, and so it is in a 
position to ascertain the amount payable in respect of 
mesne profits from tbe iostiiution of suit to delivery of 
possession. It appears to me that there is nothing 
improper or wrong in law in (he suit Court directing 
that such an inquiry shall be made by tbe executing 
Court, and there is much to be said In favour of it from 
tbe po'ot of view of convenience. When tbe executing 
Court has asceriained tbe amount of tbe mesne profits, 
it is not for that executing Court to make a decree in 
respect of them, but U is foe tbe executing Court to 
report tbe amount of the mesne profits that it has so 
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assessed, to tbe salt Court, and tbeu It is for tbeauU 
Court to pass th^it in the words of sub s. (2) of 0. 2S 
B. 12, ‘a final decree in respect of rent or mesne profits 
in accordance with tbe result of euch inquiry.’ This 
final decree can then be transmiited to the executing 
Court for execution. I see no ground whatever for tba 
view taken by the learned Judge that directing tbs 
enquiry as to mesne profits from the in>titaiioo of suit 
to delivery of possession, to be made in execution, 
makes tbe decree invalid. It may be that iu aojordaoos 
with custom that has sprung up, based upon opioioa 
expressed with regard to the eSect of tbe change 
brought about by 0. 20, R. 12, it has been, and la, un¬ 
usual to direct tbe inquiry to be made in execution. It 
may well be that the Courts will avoid this direction; 
but where, as in this case, aueb a direction doesappear, 
I am unable to see that it is invalid or without jnris- 
diction." 

[10] Mukberjea J. did not agree with the 
view of Derbyshire C. J., and considered that it 
was not proper to direct that mesne profits 
should be determined in execution proce^iogs, 
and stated: 

"The direction regarding mesne profits is only a 
preliminary decree and it would be against tbe whole 
scheme of the present Civil Procedure Code to eopposa 
that there could be an executing Court to curry out the 
directions of tbe preliminary decree before the find 

decree was parsed.It is a direotioo, in my 

opinion, which ie not proper and is manifestly contra¬ 
dictory to tbe express provisions of the Code." 

[11] Be, however, agreed that where such a 
direction was made, it was not a nollity. 

[12] In tbe present case tbe decree in questioa 
was confirmed by the Privy Council which in 
its judgment pointed out that no objection bad 
been taken to tbe manner in which that Court 
had dealt with mesne profits, and that tbe 
judgment of that Court on these matters would 
stand. But whether the decision of tbe appellate 
Court was or was not right, it was not, in any 
case open to the lower Court to question the 
appellate decree. Its plain duty was to carry oaf 
its directions. The Sub-Judge, Mr. Bhavnaoi, 
was therefore right in bolding that the applica¬ 
tion under 0.20, R. 12, Civil P. 0., was under 
tbe circumstances one which he could not pro¬ 
ceed upon. 

[13] It was pressed before ns that the iovah- 
dation of the proceedings before the Comuna- 
sioner would result in quite unnecessary waste 
of time, that it made very little difference whe¬ 
ther the Commissioner took accounts under the 
orders of the executing Court on an application 
in execution, or of the Court hearing the suit, on 
an application under 0 20, R.12, Civil P. 0., parti¬ 
cularly when tbe same Judge presided in tbe Court 
in eachcase. But this unfortunate result is clear^ 
due to tbe parties adopting a misconceivw 
course. If a proper application, in order and u* 
time, can and should be made, it should be ^ 
sible for the parties and tbe Court to put to good 
purpose what has already been done. But who- 
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thet ttftt is or is not possible cannot affect tbe 
legal position. 

[14) Tbe appeal is dismissed with coals. 

*y H Appeal dismissed. 


A. I. B (3S) 1948 Sind 127 [G. N. 38.] 
Thadam and Constantine JJ. 

Ml. Saran Bai^AppeUant v. Aidid Bashid 
slo AbduL Saiar and oi}iers—Re-‘pondents. 

Firft Apppal No. 23 of 1943, Deciaed on 16 10*1947, 
horn decisioa of Ist Class Sub-Judije, Sukbur, D/- 
22*10*1942. 

(a) Limitation Act (1903). Art. 127 - H a Kotchi 
Memon dying leaving behind two sons A and 
disinherited under U’s will and B remaining m 
exclusive possession ol H's property since ll s 
death-Suit by A's widow lor partition and posses¬ 
sion alter 12 years of H's death held barred by 

^ H a^K.itcbi Memon died in 1909 leavins behind him 
iwo sons A and B. Prior to bis death H bnd disi-berit* 
ed A under a ftill.and sinci- the de tli of //. B remained 
in exclusive possession of tbe prop-rty ol tb- deceased. 
At DO lime did D Ireit A as a co-abarer in the prop-rU 
lelthy H. A died subseriueiillj and bis widow tu^d B 
in 1939 for puiilion and possession of ball share m the 
pioperiy le t by Hi 

Held that I be suit was barred by limitation under 
Art. 127. Since F's destb B having remained m 
adverse pojsc'^sion for more th^m 12 y^ars ” 

any of A to the properly was extinguished. [Para llj 

Annotation : ('42-Com.)Liai. Act, Art. 127, N 4 aod 


(b) Evidence Act {18721, S. 90 - Will 30 years 
old and pioduced from proper custody- Presump¬ 
tion is that ii is genuine and duly executed. 

lDthecii«e of a will wb-ch is more than 30 years 
•Id and producfed from proper custody a presumpiioo 
arUes under S, 90 tbnt ibe will was a geouine docu¬ 
ment and validly fx^culed, Tbe presumpUon n.ust also 
extend to the due fxicution of tbe will. 34 A. 1. K. 

1917 P C 15 Foil. 

Annomtlon : {'46 Man.) Evidence Act. S 90. N 8. 

(c) Hindu law — Applicabilily-Kutchi Memons 
- Law ol survivorship and acquisition of interest 
m ancestral property by bnth not applicable. 

A Kuichi Memon t;overnrd by tbe Hindu law in 
matters of succession and mberi-a-ce is not governed 
bflhelaw of BUTvivor^bip or acquisition of interest 
in tbe Bncestr«l property by birlb. as in ihe ca^e of a 
Hindu joini family joint m food wor^h.p and estate. 

lA, I K. 1914 Bom. 17; 2 A. 1. R. I9l5 
and 29 8 L. U. 366. Pel on. [Pafft IdJ 

(dl Hindu law — Maintenance — Widowed 
daWhier-in law _ Son dying alter liletime ol his 
lather without leaving any properly — His widow 
is not entiiled to maintenance out ol property lelt 


by h-r lather in-law j . .. w 

Under tbe Hm-lu Uw ibe condilion precedent attach- 

Ire to tbo mor4 liability of a latber in-lnw to maintain 
biaduUKhter In-law is ibe predecease of his roarnia 
•on Hence where a son wbo bas no share In tbe pro¬ 
perly of his father dies after the lifetime of bU father 
without leaving any property, bis widow is not entitled 
to miinV nance out ol tbe property lelt by her father, 
in-law The reason is that there being no moral liability 
on tbe father In-Uw it cannot be transmitted as a legal 

liability to fall heirs and legal leprasentstives. 

[Paras 16 and Id) 


Coses referred:^ • i i or? 

1. {'14) 16 Bom. L. R. 224 : 1 A. I. R, 1914 13cm. if, 
28 I. C. 56.'), Miingal Das v. Abdul lUziik. 

2. (‘46) I'HS 2 M Ij. J. 453 : 34 A. 1 B. 1947 P. 0. 
15-1 L. R. (1946) Na-r 917 : I. L. R. (1917) Kar. 
P. C. 78 : 73 1. A. 223 : 227 I. C. 195 (P.C.), Munualal 
V. Mt. Ka<hihai. 

3. (’17)41 Bom. 181 : 2 A. I. R. 191.5 Bom. 151 : 31 
I C. 106. Adv'OCiitc-Genenil v. Jiniba Bui. 

4 r35) 29 S. L. R 361). dululdin v. Aminuddln. 
i |’39) I. L, U. (1939) Mud. 242 : 25 A. I. R. 1938 
Mad. 914:179 1. C. 121, Sankammurthy v. Bub' 
bamma. 

6 (’ 113 ) 27 Bom. 607. Chbnganlal Harihhai v. Dbondo. 

7. (01)25 B)m. 263, PivrvHli v, Dduiram. 

8. ('03) HO I. A. 127 :27 Bom. 485 : 8 Sir. 477 (P. C.), 
Saboo Sidick V. Aye^hahui 

9. (’24) 11 A. 1. U- 1924 Cal. 364 : 73 I. C. 235, Gopal 

fb-vndra v, Kudamhini Dari. 

10 (‘29) 16 A. 1. R. 1929 AH. 751:119 I, C. 253, Jeot 
Ram tbaiidhari v.Mt. Lauji. 

Tiframdos Ilfisrormaf—for Appellant. 

Keshoudai Dafpcfroi—for Kespondenls. 

Thadani J_This is an appeal from th« 

deeisioD of tbe learned First Class Snbordinato 
Judge of Siikkur in which be dismissed tbe 
platDlifr.appellaDt’s suit with costs. 

[2) Tue suit was instituted by one Mt. Saran 
in forma pauperis against her busband's brother 
for partition and et-parate possession of half, 
share in certain properties mentionod in lists A, 
B, C and D annexed to tbe plaint and for 
rnesne profits. In tbe alterDafive, tbe plaintiff 
sued for the arrears of maintenance and future 
maintenance. 

[ 3 ) Tbe dei’endant Abdul Satac was a son ol 
Haji Mooso who died in 1909 leaving two widow?, 
two sons, AMul Satar ar.d Abdul Karim the 
hu-band of tbe plaintiff, and two daughters. 
Abdul Karim died two years after his father 
Mooso. Abdul Satar died during the pendency of 
tbe suit and bis legal representatives have been 
brought on the record. 

f4J It was tbe case of tbe appellant that her 
husband died some eleven years before tbe in- 
Btitutinn of tbe suit in 1939, and that as sbe was 
Ibe sole heir of ber huebaod Abdul Karim, ah© 
was entitled to Abdul Karim’s ebare in tbe pro- 
pertics shown in the schedule annexed to tbe 
plaint, and that in any case sbe was entitled to 
maintenance. 

( 5 ) Tbe respondents, case was that the appel. 
lant’s hueband Abdul Karim was dieinlierited 
by Haji Mooso in 1907; that tbireafter Abdul 
Karim lived separately from bis father; on 17. 
10 1907, Haji Mooso made a will leaving hie 
entire property to Abdul Satar; it was denied 
that tbe bouse mentioned in list 0 wa^purcbai^ed 
from the cash and rents of the property loft by 
Haji Mooso; the deiiosit of ornaments was also 
denied. It was further alleged that Abdul Rarim 
died on 70-10.1911, and that a false allegation 

was made that AMul Karim died 11 years before 
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.oQ of the suit in order to bring the 

period of limitation. In regard to 
the alicrnative claim for maintenance, the de- 
fence was tliat the appellant was not entitled 
to maintenance in law, nor wag she entitled to 
maintenance at the rate claimed. 

[g] On the pleadings a number of igsueg were 
raised. Ivsno 4 was; ‘Is the suit in time? Issue 6 
was: ‘Did Ilaji Mooso make a will alleged in the 
written statement? If so, what is the consequence'? 

[ 7 ] On tbe question of limitation, the learned 
Judge held the suit for partition to be time- 
bari'td. In regard to the claim for maintenance, 
he held that tbe suit for maintenance was com- 
petent, but took tbe view that as no property 
was k-ft by the appellant's husband, she ig not 
entitled to bo maintained by the respondents. In 
the result the learned Judge dismissed the suit 
with ccsts. 

[8] In dealing with tbe issue of limitation, 
tbe leirijed Judge held that it was satisfactorily 
established from tbe evidence of the appellant 
and from that of her witnesses Abdul Kadir and 
Jan Muhammad, that the appellant’s husband 
Abdul Karim died some 25.30 yearg before the 
institution of tbe suit. At the time of giving 
evidence tbe appellant was about sixty years old. 
She bad stated in her evidence that she was 
mariicd when she was 12 yearg old and that her 
husband died i2 or 13 years after her marriage. 
In other words, the appellant wag 25 years old 
when her husband died. The learned Judge there- 
fore came to tbe conclusion that tbe appellant’s 
husband must have died some 35 years before 
tho institution of the suit in 1939. The appellant 
bad also stated in her evidence that she bad 
handed over the ornaments involved in the suit, 
to Abdul Satar after her husband’s death gome 30 
yearg ago, and that her husband died at the age 
of 30 years, two or three years after his father 
Haji Mooso’s death; in other words, the appel¬ 
lant’s husband died in 1914 or 1915, that is to say, 
some 25 years before the institution of tbe suit. 

[9] One of the witnesses Abdul Kadir examin¬ 
ed by tbe appellant stated in bis evidence that 
tbe appellant’s husband died two or three years 
after Haji Mooso. Similarly, another witness Jan 
Muhammad stated that Haji Mooso died 20 years 
before he gave evidence. Jan Muhammad at the 
time of giving evidence was 45 years old. The 
respondents on the other hand produced the 
death certificate of tbe appellant’s husband, which 
showed that he died on 20-10-1911. On this evi¬ 
dence tbe learned Judge was clearly right in 
coming to tbe conclusion that tbe appellant in¬ 
stituted tbe suit more than 25 years after the 
death of her husband. 

[ 10 ] Tbe respondent’s case is that the appel- 
iant’s husband was disinherited by his father 


Haji ilooso in 1907 and that from 1907 the ap¬ 
pellant's husband was living separately from hia 
father, who alone was in possession of the pro- 
perty in suit. On the death of Haji Mooso which 
occurred, according to the evidence, 2 years be¬ 
fore tbe appellant’s husband died in l9ii, Abdnl 
Satar became the sole owner of the properties 
left by Haji Mooso. Abdul Satav’s possession of 
the immovable property in suit after the death 
of Haji Mooso is admitted by the appellant 
herself in her evidence. She says. Abdul Satar 
used to collect rents and carry out repairs to the 
property. On the evidence the learned Judge 
rightly came to tbe conclusion that Abdul Satar 
was in exclusive possession of the property in 
suit after the death of Haji Mooso. 

[ 11 ] There is no doubt that the possession of 
Abdul Satar was adverse to Abdul Karim who 
had been disinherited by Haji Mooso in 1907, and 
that this adverse possession of Abdul Satar 
which commenced on tbe death of Haji Mooso 
in 1909 was never arrested and at tbe end of 1! 
years in 1921 Abdul Karim’s title, if he bad any, 
was extinguished. Tbe present suit was not 
brought until 1939. At no time did Abdul Satar 
treat the appellant as a co-sharer in tbe property 
left by Haji Mooso after bis death. During the 

lifetime of Haji Mooso the appellant’s husband 
had no share in the property. It is true that the 
parties to tbe suit are Kutchi Memons governed 
in matters of succession and inheritance by 
Hindu law, but that branch of Hindu law which 
makes a Hindu son at birth a co parcener in the 
ancestral property is not applicable to Kutchi 
Memons: cf. 16 Bom. L. R. 224.^ Tbe appel¬ 
lant’s husband was therefore not a co-sharer of 
Haji Mooso during tbe lifetime of Haji Mooso, 
assuming that any portion of tbe property in 
suit was inherited by Haji Mooso from hi 9 fai.her. 
The appellant’s husband was disinherited by 
Haji Mooso under his will made 2 years before 
bis death. The learned Judge was right in coming 
to the conclusion that since the death or 
Mooso in 1907 bis son Abdul Satar ^*3 ‘D ex-^ 
elusive possession of the property and 
Satar’s possession was, on the facts of this 
adverse to that of the appellant’s husband, ibe 
suit brought by the appellant for partition 
having been instituted after the lapse of 12 yea«« 
it was clearly out of time by reason of Art. ISIi 

Limitation Act. , 

[12] Tbe property alleged to have been leis 

by tbe deceased Haji Mooso is mentioned by 8 
appellant in Lists A and B and includes some 
cash. As regards tbe immovable property msn 
tioned in List A there is no dispute and we hwe 
held that the appellant is not entitled to parti¬ 
tion. In List B the property consisted of some 
furniture. The learned Judge has taken the view 
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that the appellant has failed to prove tot Haji 
Mooso had left any furniture or cash. We see no 

reason to differ irom him. . 

[ 13 ] Beioro dealing with the appellants right 

to maintenance, it is necessary to revert to the 

Vill made by Haji Mooso in 1907. We agree 

with the learned Judge that the will came from 

proper custody and was more than 30 years 

lold. A presumption therefore arises under S. 90, 

Evidence Act, that the document evidencing the 

will was a genuine document and was validly 

executed. Mr. Tikamdas for the appellant con- 

tends that the will must nevertheless ho proved 

to have been signed by the testator. But on the 

authority of the decision of their Lordships of 

the Privy Council in i9iG-2 M. L. J. 453. the 

[presumption must also extend to the due execu- 

L4] It was next contended by Mr. Tikamdas 
that Haji Mooso being a Kutchi ^^on could 

not dispose of his property by ^ 
tentioD, however, has been negatived by the 
Bombay High Court and this Court when it was 

Judicial Commissioner’s Court m 41 

and 29 8, li. B. 366.* As wo have already stated. 

ia KuMhi Memon governed by Hindu law in 

matters of succession and inheritance is not 

coverned by the law of survivorship or acquisi- 

tion of interest in the ancestral proi^rty by 

birth, as in the case of Hiudu joint family joint 

in food, woTBbip and estate. 

[ 15 ] The question of maintenance under the 

Hindu law of a widowed daughler-m-law^ 
dealt with in para. 564 ot Mullas Hindu law, 
lOth Edn. The learned Judge has held that the 
appellant’s husband left no property o bis own 
S had no share in the property left by Haji 
Mooso, a finding with which we agree. More, 
over it ia clear that the appellant tome a. 
widow after the death of her father-m law Haji 
Mooso Haji Mooso was under no moral obliga- 
Uon to maiitain the appellant during the hfe^ 
time of her husband. There was therefore no 
moral liability attaching to the estate of Haji 
Mooso which could bo tranemittcd as a lega 
liability to the heirs and legal representatives of 
Hftji JIooso upon their succession to the estate of 

Tikamdas for the appellant has argu¬ 
ed the question of maintenance of a daughter-in- 
law whose husband has left no estate by the 
heirs of her father-in-law on the supposition that 
it makes no difference in law whether or not a 
daughter-in-law is widowed during the lifetime 
iof her father-in-law. Mr. Tikamdashas. however. 

Ibeen unable to show us any authority for the pro- 
position that where a daughter-in-law is widow- 
led after the death of her father-in-law, she is 
lentitled to maintenance out of the esUte left by 
194B 6/17 


the father-in-law to his hoira. 
condition precedent attaching to the morfl Uy 
lity of a father-in-law to maintain bis daughter-^ 
in-law is the predecease of bis married aon. In, 
this view it is not necessary to consider the effect 
of the will made by Haji Eamzan on the right 
of maintenance of the appellant by the respon¬ 
dents. and wo would, therefore, refrain from 
assenting to or dissenting from all following 
reported cases which wore cited before us: l. L, B. 
<1939) Mad. 242.5 37 uom. 607,^ 25 Bom. 2G3;^ 

30 I. A. 127;5 A. I. R. 1924 Cal. 364;® A. I. R. 1929 
all 751.^*^ On an appropriate occasion we will 

indicate our preference. 

[ 17 ] On any view of the case we think the 

appellant is not entitled to maintenance from 
the estate of Haji Ramzan in the hands of the 

respondents. , , n. • 

[ 18 ] We would accordingly affirm the judg¬ 
ment and decree of the lower Court and dismiss 

the appeal with costs. . 

g g Appeal dtsmissed. 

A. I. R. (33) 1948 Sind 129 [C. N. 39,] 
,Thadani and Constantine JJ. 
Tanumal Udhasing — Applicant v. Finn 

of Lalsing Thakursing—Opponents, 

CiWI Revn. Appln. No. 79 of 1945. Deo-ded on 5th 
December 1947, to revise “ ”<5" ot Small Cause 

Court, Nawabsbab, D/' 29-9-1940. 

Punjab Relief of Indebtedness Act (7 ^11] 0 
19341 S. 4 —Decree lor money passed by a Court ot 
competent jurisdiction in Sind-Decision of Punjab 
Debt Conciliation Board under Punjab Relief of 
Indebtedness Act which does yf’"f 

cannot be pleaded as discharge of debt: 27 A. I. R. 
1940 Bom. 362, Rel on. [Paras 8 and 9] 

1 ‘i“ 40 ) k: 1910 Bom, 362: I. L B. (1940) 

Bom 799 :191 1. C. 653. Shankar v. Manek Lai. 
Balknshna E. LuUa - for Applicant. 

Thadani J. — This is an application under 
B. 23, Provincial Small Cause Courts Act, 9 [IX] 
of 1667 , arising out of an order passed by the 
Judge. Small Cause Court, Nawabsbab, dated 
29th September 1945, in which be dismissed the 
applicant’s prayer for withdrawal of a sum of 
Bs. 153 - 1-0 which previously by bis order dated 
8tb June 1946 be had ordered to be paid to the 

applicant decree-bolder. 

[2] The applicant had instituted a suit m the 

Small Cause Court, Nawabshah. against the 
firm of Lalsing Tbakursingb for tho recovery of 
a sum of BS. 132-10-6 as compensation for short 
delivery made under a contract relating to the 
sale of a grass chopping machine. In duo course, 
the applicant’s suit was decreed, and on 18 th 
May 1945. the applicant applied for execution of 
the decree by calling for the decretal amount 
from the Savings Bank Account of the opponent 
firm in the Nawabshah Post-Office. The Court 
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1 , and the amount of Ba. 
fe^aited with the Nazir of the Court. 

[3] It appears that on 15th June 1945 the 
Small Cause Court, Nawabshah received a letter 
dated 6th June 1945 from the Chairman of the 
Debt Conciliation Board, Jullunder, in which 
the Chairman stated : 

"I have the honour to inform you that the proceed¬ 
ings pending in this Board under the Punjab Belief of 
Indentedness Act, 1934, in pursuance of the application 
dated 24th February 1945 about which an intimation 
was sent to you on 24th February 1945 have terminated. 

2. The date of hearing fixed in your Court as men¬ 
tioned in the earlier intimation referred to above was 
Mih March 1945.” 

This letter was considered by the Court on 29th 
September 1945 as a result of which the appli. 
cant’s application for the withdrawal of the 
decretal amount paid into Court was dismissed. 

[ 4 ] It is contended on behalf of the applicant 
iudgment*creditor that the Punjab Act 7 [vil] 
of 1934 being a Provincial Act extends only to 
the Punjab and cannot apply to the Province of 
Sind, and that in acting upon the letter of the 
Chairman of the Debt Conciliation Board. Jul- 
lander, the Small Cause Court Judge, Nawab- 
shah, had given effect to an ex.territorial Act in 
a matter pending in bis Court. 

[ 5 ] We do not propose to consider other 
grounds taken in the application, for instance, 
that the debt was a commercial debt, and as 
such, not within the cognizance of the Debt 
Conciliation Board of the Punjab. We propose 
to decide this application on the ground that the 
Punjab Debt Conciliation Act has no application 
to the Province of Sind; and that the decrees 
passed by the Courts in Sind cannot be rendered 
mfructuous merely because an application has 
been made to the Punjab Debt Conciliation 
Doard, and the Board has acted under the provi. 
sions of the Punjab Act. 

[6] The record of the case does not show 
where the contract of sale was made, but as 
delivery was made at Nawabshah the Small 
Cause Court Nawabshah had jurisdiction to try 
the suit. Whatever might have been the nature 
of the debt, on the passing of a decree by a 
Court of competent jurisdiction, it became a 
decretal debt, and we cannot see how a decision 
of the Debt Conciliation Board of the Punjab 

can affect debts decreed by a Court in this 
Province. 

4 

[ 7 ) We have been referred to a case, A. I. R. 
1940 Born. 362,^ in which question arose how far 
a civil Court in Bombay could entertain a suit 
to recover a debt which bad been duly declared 
to be discharged by the Debt Conciliation Board 
of the Central Provinces. Beaumont C. J. deli, 
vering the judgment of the Division Bench 
observed (p. 363): 


A. I. H. 

‘‘Where questioos arise as to whether the incideBt# 
of a contract should be governed by the Uw of onf 
country or of another, the general rule is that all Sa 
rights and incidents arising under the contract ar! 
governed by the proper law of the contract, and in thll 
case the law of the contract is the law of the nkce 
where the contract was made, One of the incldenb 
which is governed by the law of the contract is the 
method of discharge of the contract. If under the pro. 
pr law of the contract, such contract can be discbarced 
by some method other than perforiDance, such a dis* 
charge will be recognized in British India. The nrin* 
wple is stated in Dicey’s ‘Conflict of Laws,’ Edn. S 
R. 126, p. 503 : ‘A discharge from any debt or liability 
under the bankruptcy law of the country where the 
debt or liability is to be paid or satisfied is a discbarae 
therefrom in England.’ Bankruptcy is, of course, one 
method by which a debt may be discharged other than 
by performance, but the same principle applies to any 
other special method of discharge. No doubt, the 
Province of Bombay and the Central Provinces are 
both part of British India, but in my opinion, where 
the law of one Province of British India is distinct 
from the law of another Province, the two Provinces 
must be regarded for the purposes of this rule as 
foreign countries inter se. In my view, the proper law 
of this contract is the law io force in the Province of 
Bombay, and the contract cannot be discharged by a 
method recognized in the Central Provinces, but not in 
Bombay. I think that the view of the learned District 
Judge was rigbt,_and a discharge of this debt under tbe 
C. P. Debt Conciliation Act is no defence to Uie suit 
filed in the Nandurbar Court. The application will be 
rejected with costs.” 

[8] In tbe case before us, the contractual debt 
had merged into a decretal debt, tbe discharge 
or satisfaction of which would be made in a 
manner laid down in tbe Code of Civil Ptoce. 
dure or any other law for the time being in 
force dealing with discharge of decretal debts. 
There is no provision, as far as we know, in any 
Act in force in the Province of Sind, whereby aj 
decision of the Punjab Debt Conciliation Board 
can be pleaded as a discharge of a debt, decreed 
by a Court in Sind. 

[ 9 ] As Beaumont C. J. has observed : 

discharge of this debt QDder the 0. F* Debt CoQ'| 
cilialioD Act is no defence to the soit filed in ths^ 
Nandurbar Court,” 

If it was not a defence to the suit, much less 
can it operate as a defence to discharge a debt! 
that has been decreed. 

[10] We would accordingly set aside tbe order 
of the learned Judge whereby he refused to band 
over the amount deposited in Court to the appli¬ 
cant until the appeal of the decree bolder to tbe 
District Court of Jullunder had been disposed of. 
We order the amount deposited to be paid to 
the judgmentcreditor. The application is allowed 
with costs. 

K.S. Application allowed, 

A. I. E. (38) 1948 Sind 130 [C. N. iOj 

TtabjiC.J. 

Malik Jiandkhan Province of Sind. 

Suit No. 296 of 1941, Decided on 22-12'1947. 
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JiANDKHAN V. PROVINCE OF SiND (Tyabj 


Mahomedan law - Marriage - Prool of-Ac- I 
knowledemcnt — Essentials ol, slated. ( 

Amongst Mabomcdans no particular coreinoniCs 
are required for a maniaRe, Tho queation of mar- 
riaca is one of fact and tlio presumption does iiot I 
arise meroly from the fact of some years of cobabi- i 

tation. It is required to be proved that Ibe inan j 

treated the woman as bis wife and had recv^nizcd 
her as such, not merely casually but with the intention 
and knowledge of giving her the status of a 
respect of acknowledgment of a son it is further necos . 
saty that the acknowledgment must be as of a legiu- 
mate son. Mere acknowledgment ol paternity is not 
sufficient to raise a presumption of legitimacy or 
marriage. In the event of disproof of marnage, no 
amount of acknowledgment can make the presumption 
oveirid. the fact aed ver.uade the &Kt le deede he 
matter on the presumption : 9 A. I. R. F. t. lo» 

and 31 A. I. R. 1944 Bom. 213, Del on. [Fara 23] 

Casts referred 

1. (’21) 48 Cal. 856 t 9 A. I. R. 1922 P. C. 159 : 48 
I. A. 114 : 60 I. C. 837 (P. C.), Habibur Rahman v. 

2^*(^44|3i A. I. E. 1944 Bom. 213 : 21S I. C. 307, 

Rosbanbai V. Suleman Hajl Ahmed Umar. 

3 (1841*46) 3 M. I. A. 295 : 1 Sar. 282 :1 Sutter 157 
(P. C.l.Khajab Hidayatoolah v. Ra'i^a 

4. ('28) 22 S. L. R. 309 : 14 A. I. R. 192( Sind 209 : 
103 I. C. 870, Mt. Hakima v. Mt. JUndi. 

5. (’32) 26 S. L. B. HI: 19 A. I. B-1932 Smd 137 . 
140 I. C. 724, Karamali Shah v. Hussaitahsbab, 

6. (’37) 24 A. I. R. 1937 P. C. 201: 31 S. L. R. 575 : 

168 I.C. 881, Lakshrai Reddi .^a 

7. (’37) 31 S. L. R. 71; 24 A. I. R. 1937 Siod 126. 109 

i. C: 685, Secy, of State v. Mt. Mariam. 

8 (’94) 211. A. 56 ; 21 Cal. 666 : 6 Sat. 389 (P. C.), 

Abdul Bazak v. Aga Mahomed Jaffer 

9 {’291 10 Lab. 725 : 16 A. I. R* 1929 V. C. 13a . oG 
i. A. 201 : 117 I. C. 17 (P. C.), Mohabbat All v. 
Muhammad Bindabasini. 

Dingomal Narainsing — (or Pluintiff. 

B. B. Lulla and E. V. CasteUxno - for Defen¬ 
dants 1 & 2 respectively. 

Tyabii C. — Tbe plaintiff in this suit 
seeks a declaration that be is a legitimate son 
of Safackban, a paternal-uncle of 
khan son of Dodakhan (the second Bulakban). a 

arst class jagiedar holding extensive Jagir lands 
in the districts of Dadu, Karachi Hy^®t-abad, 
who died on 22nd January 1939. Malik Bulakban 
was the last of a long line of Maliks who. as 
"gadinisbins'' or "pagdars" were ^ 

certain lands and privileges and lived at Tbano 
Bulakban. The British conferred a jaghir on 
Malik Bulakban son of Hyderkban (the first bula- 
kban) and under tbe terms of the grant the 
Jagbir was to be regranted on the death of each 
iaebirdar to tbe senior lineal male descendant ot 
tbe first grantee. Tbe first Bulakban died on 
8l8t May 1853. On the death of tbe second Bula¬ 
kban in 1939 the plaintiff claimed the jaghir as a 
son of Safarkhan, who was a grandson of the 
first grantee, there being no other lineal male 
descendant of tbe first grantee. It was, however, 
disputed that tbe plaintiff was a legitimate son 
of Safarkhan, although it was admitted that be 
was a son of Safarkhan by a woman named 


Hurmat. An inquiry was held by too .. 

(Mr. Nur Nabi) under tbo Pensions Act of 1871, 
and on 23rd October 1939 the Collector decided 
that the plaintiff, though a son of Safarkhan, was 
not a legitimate son, as the plaintiff’s mother 
Hurmat was not legally married to Safarkhan, 
and the plaintiff was not, therefore, entitled to 
tbe jagir. An appeal was made against this deci¬ 
sion to the Revenue Commissioner (Mr. Clee), 
who by bis order dated 3rd June 1940 decided 
in favour of the plaintiff, holding him to be a 
legitimate son of Safarkhan, and directed that 
the jagir bo conferred upon the plaintiff. Tbe 
Government of Sind appealed against that deci¬ 
sion, and the matter was referred to the Revenue 
Tribunal which, on 27th March 1941, passed the 
following order; 

‘*Tbe Tribunal ooosider that Ibe respoodent Anbux- 
kban alias Malik Jiandkban has not clearly eatablished 
the fact of bis legitimale birth and think that the 
Collector’s order was proper. They are therefore pleased 
to set aside the order of tbe Revenue Commissioner and 
to confirm the order ot the Collector of Dadu. The 
jaRir will accordingly lapse to tbe Government. If, 
however, the respondent establishes the fact of his 
legitimate birth in a Court ot law in proceedings to 
whioh the Government is made a party, the jagir should 
be restored to him. If Governmenl’s permission is 
necessary to file the requisite suit in a Court ol law, the 
said permission should be granted.” 

{2l In consequenco of this the plaintiff filed 
this suit on 13th August 1941. In the plaint tbe 

plaintiff's case is stated as follows: 

“9. Tbe plaintifi submile that bis mother Mt. 
Hurmat was lawfully wedded to his father Malik 
Safarkhan, the Nikah ceremony having been performed 
about 70 years ago. Both his father and mother lived 
as husband and wife until the death of bis father in 
about 1892, Thereafter she continued to remain his 
widow she being still alive. Further the plaintiff was 
always acknowledged by hia father as bis legitimate son 
and both the plaintiff and his mother were alw-ays 
looked upon and treated by all the family members 
including the deceased Malik Bulakban as the widow 
and legitimale son ot the deceased Safarkhan. 

10 The plaintiff further submits that as a matter ot 
fact, tbe plaintiff's father Safarkhan married only one 
wife and she was Mt. Hurmat and likewise Mt. Hurmat 
had only one husband and that was Malik Salat- 

kllEtD 

11.' The plaintiff claims that be is the legitimate son 
of Malik Safarkhan and a direct male descendant ol 
tbe original grantee Malik Bulakban." 

[S) Dafendant 1, tbe Province of Sind, and 
‘ defendant 2. Mt. Acherbai, a sister of tbe last 
1 Malik, Bulakban, have disputed tbe plaintiff’s 
' contention, that Mt. Hurmat was the wife of 
‘ Safarkhan and the plaintiff was a legitimate 
■ son. In their written statements the defendants 
‘ also challenged the jurisdiction of the Court and 
^ the maintainability of tbe suit as framed, and 
® raised other legal defences, and the following 

’ issues were framed : 

*’l. Has the Court jurisdiction ? 

0 2. Is the suit barred under 8. 4 of Peosions Act 

a 1871? 
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notice referred to in para. 12 of the 

pjiot^invalid 7 

-1. Whether the plainliS is the legitimate son of late 
Safarkban 7 

-la. Is the suit as framed maintainable ? 

0 . Is the plaintiS entitled to the relief claimed ? 

0. General,” 

When tbo case was heard, however, the defen. 
dants dropped all issues except issue 4, and in 
fact made it clear that, far from wishing to 
press any of the legal objections raised in issues 
1, 2, 3 and 4A, they desired that this Court should 
try and decide issue 4, which is thus the only 
issue in this case. 

[4j Eighteen witnesses have been examined 
on behalf of the plaintiff. It is contended on his 
behalf that he has proved the marriage of 
Safarkhan and Hurmat, and also proved that 
Safarkhan and the members of the Malik family 
bad throughout acknowledged the plaintiff as a 
legitimate son of Safarkhan. Seven witnesses 
have been examined on behalf of the defendants 
to deny those allegations. 

[ 5 ] Before dealing with the contentions of the 
parties, it appears advisable 6rst to set out 
certain undisputable facts, which were either 
admitted or were not seriously questioned by 
the parties after the evidence in the case was led, 
and which are clearly established. 

fc] The following geneological table produced 
by the plaintiff shows the relationship of the 
successive Maliks of Thano Bula Khan : 

ARI 

I 

Hamal 


A. I. a 

1853. He was succeeded by Jiandkhan, who died 
without any male issue, whereupon the Jagir was 
conferred upon Salarkhan, the younger brother 
of Jiandkhan. Salarkhan was succeeded by his 
son Dodakhan, who died in 1907, when Bala Khan 
the son of Dodakhan succeeded, As has been 
mentioned before, Bula Khan left no male issue. 
Safarkhan, the second son of Salarkhan, died in 
1892. Hajikhan, the third eon of Salarkhan, died 
some years later, and Jhunjarkhan, the fourth 
eon of Salarkhan, died still later on 12 - 3 . 1932 . 

[7j The Maliks of Bulakhan and the members 
of their family have for many generations had 
their principal residence at Thano Bula Khan 
within what is known as the "Haveli” of the 
Maliks, each member of the family having a 
portion of the "Haveli” allotted to him by the 
reigning Malik. 

[8] When Safarkhan was a young man, there 
was a young slave girl, Hurmat, who was work, 
ing as a maid.servant inside the "Haveli." She 
belonged to the caste of Gadas who were mostly 
labourers. Her father Tahir was also a house, 
bold servant in the 'Haveli' and her other 
relations were dependants of the Malik family. 
Safarkhan became enamoured of Hurmat, and 
eloped with her without the knowledge or permis* 
sion of the Malik or of Hurmat’s relations. As 
plaintiff's counsel elicited from Pir Baksr Shah, 
Hurmat had been betrothed by her parents to 
one Master Masood, who was an employee in 
the Post Office at Thano Bulakhan. It is difficult 
to say exactly when this occurred but all parties 
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Baprab 

I 

Badar 


Tbarun 


Dadan 

I 

SaSar 

Malik Bulakhan 

I 

Haiderkhan 

_ ! _ 

Malik Bula Khan Hatun^Khan 

(d. 1853) (first grantee) 

j ^1 

Malik Jiandkhan Malik Salarkhan 


.1 I I I 

Malik Dodakhan Safarkhan Hajikhan Jhunjarkbs 

(d. 1907) {d.l892) (died with- (Left sevt 

I I out issue) daughters 

Malik Bulakhan Plaintifi 

(died 1939 with¬ 
out issue) 


The British conferred the Jagir upon Malik 
Bulakhan son of Haiderkban, who died on 8 I. 5 . 


have accepted the suggestion of Mr. Dingomal, 
the learned counsel for the plaintiff, that this 
took place about 1873. Safarkhan took Hurmat 
away to a place called Dadhoon, which was 
some 5 miles further away from Thano Bula 
Khan than Eotri, Kotri being some thirty miles 
away. This elopement caused great offence to 
the Malik and the members of the family, 
Safarkhan lived away at Dadhoon for seveml 
years. A male and a female child were bom to 
Safarkhan and Hurmat while they lived at 
Dadhoon, but these children died very young. 
Safarkhan did not come back to Thano Bula 
Khan for several years after the elopement. 

[9J It is also clear that when Safarkhan retur¬ 
ned to Thano Bula Khan with Hurmat he did 
not live within the "Haveli” of the MalikSi as 
the other members of the family did, but he 
lived, with Hurmat, in a but some distance away 
from the 'Haveli,* in a locality where the neigh¬ 
bouring houses were occupied by Hindus, Khas- 
khelis and Gadas. Some attempt was made by 
some of the earlier witnesses, examined on be¬ 
half of the plaintiff, to show that when Safar¬ 
khan came back to Thano Bula Khan he first 
stayed for some time in the 'Haveli* of the 
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Maliks with Malik Dodakhon; but ‘>>8® 
the wtoesaea subsequently examin^ on behalf 
of the plaintiff, for instance, of Hafiz Sumac 
(EX 3lUnd Natho (Ex. 26), shows that that was 
lot' true, and that Safarkhan lived, as the de- 
fondants assert, in a separate house outside the 
‘Haveli’ from the time when he returned o 
Thano Bula Khan up to the time when, a couple 
of days before his death, he was taken into the 
‘Haveli' by Malik Dodekhan where Safarkhan 
died. Natho (Es. 26), a maternal.cousm of 
Hurmat, who would necessarily know the fact, 

mrrjinj, Hemal lived at Tbauo Bulakban 
with Safarkhan in a eeparala house, separate from 
Bula Khan’s house.” 

aod this fact was not disputed on behalf of the 
plaintiff in the subsequent stages of the suit. 

[ 10 ] The plaintiff was born at Thano Bula 
Khan on 21-6 1877, and named Alib^. SafQjkhan 
and Hurmat had another son. Hussainbaksb, 
who was younger than the plaintiff, who lived 
with Hurmat until his death at the age of about 

35 in 1926 or 1927. « . , i. 

[ 11 ] It is admitted that when Safarkhan was 

about to die, a couple of days before be actual y 
died, in 1892. be was removed into the Haveli 
by the Malik Dodakban. It is alleged on behalf 
of the plaintiff that Hurmat and two sons, 

the plaintiff and Huseambux lived ^ 

’Haveli’ during the period of tdat after Safai- 
khan’s death, but this has been strenuously de- 
Died by the defendants. Except for this, ^wever, 
it is clear that after his elopement 'Vjtk ^urma^ 
Safarkhan did not ever live inside the Haveli, 
Ji that Hurmat her sous had uever been 

the inmates of the family residence of the Maliks. 

[ 12 ] In February 1890 the plaintiff was sent 
to a Mulla School at Thano Bulakban. wb ch 
was in charge of Mulla Haji Hamid, the 
plaintiff was taught to read the Kuran and the first 
Sindbi primar. The register of the school. Ex. 9, 
shows that he attended the MuUa School from 

February 1890 to March 1991. 

Ls entered in the register as Alibaksh put 
(son of) Safarkhan Baprani. There wm a 
District Local Board School at Thano Bula 
Khan, in which Jhunjarkhan, the youngest 
brother of Safarkhan. was a teacher. The register 

of this school. EX. 20. and the 

BX 3 . 21 and 22, show that the plaintiff joined 

this school on 9-12-1090 and left it on 31-7-1894. 
In this register in the column headed full name 
of student" the plaintiff’s name was entered as 
“Alibux Safarkhan." According to the evidence 
of the plaintiff, he had reached the third oc fourth 
Sindbi standard when he left the school. 

[13] It is cleat from the evidence that Husain, 
bakbsb, the younger brother of the plaintiff, 


lo 


ry 
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never went to any school. Koiu. 
about what the plaintiff did during the yo.h 
1891 to 1901 after he loft tho school. 

[ 14 ] On 13 - 1-1901 the plaintiff joined tho police, 

as a mounted (camel) conatablo. and ag the 

plaintiff’s evidouco shows, ho obtained this job 
with the help of Johan Khan, a younger brother 
of Pir Bakar Shah and an Honorary Magistrate. 
On the service sheet. Ex. 10 . plaintiff s^ namo 
was entered as ’’Alibakab Safarkhan. The 
plaintiff continued to be a police olhcer until ho 
retired in 1920. He has stated : 


lieu lu iy \t 

"I retired in 1929 as Mounted Head Constable, ily 
pay belL I retired was Rs. 3G pec montb. 1 got besides 
L! 5 as Pagi allowance. Re. 1 as literacy allowance, and 
Rs. 2-5 or Rs. 30 as borso allowance. 


It may be mentioned here that there were three 
other police officers, recruited from the families 
of the jagirdar of the locality, viz. Sberdilkhan. 
Kabimkhan, and Mahomedkhan, each one of 
whom was appointed a Sub-Inspector when be 
joined the police. 

[ 15 ] The names of all, male as well as female, 
members of the families of Muslim jagirdars end 
with an honorific suffix, such as Khan m the 
case of males, and ’Bai’ in the case of females 
showing the status of their families. It would be 
disrespectful and contrary to custom to refer to 
such a person by a name without the sufiix. 
Thus the sons of Salarkhan were called and 
always referred to as Dodakban. Safarkhan. 
Hajikhan and Jhunjarkhan. Defendant 2, who 
is a daughter of Dodakban. was called Acbar 
Bai, and the name of Bula Khan s wife was 
Nazil Bai. It is significant that the plaintiffs 
namo as entered in the school registers. Exs. 9, 21 
and 22. and in the service sheet, Ex. 10. was 
"Alibux." It is clear that the plaintiff was 
throughout called "Alibaksh," and not Alikban 
or "Alibakhshkhan.’* The first witnesses exa¬ 
mined by the plaintiff, Utumal and Chaturmal, 
throughout referred to the plaintiff as Alibux. 
The plaintiff’s brother was throughout referred 
to by Utumal as ‘‘Hussain" and by other witnes- 
aes as ‘‘Huesainbuksh’’ never as Hussainbuksh- 
khan." A point was made of this while the 
plaintiff was being examined, and, thereafter the 
plaintiff attempted to make out what was clearly 
untrue, that be was also called Alibuxkban some¬ 
times. He stated t 

‘•My oame was AUibuksh. Jiandkhan is tbo name 
which tbej gave me at the dastarbandi ceremony. I was 

Also some tiLs called AUibuksbkban by 
rai When my name was asked I said Alibuksb and 
not Alibuskhan. because I do not jike to call myselj 
Khan. I gave ray name aliasas Jiftndkban and not Jiand 
because that was the name they gave to me. I used to 
be called Alibaksh and also Alibuxkban by people. 

It is also Clear that the plaintiff’s mother was 
always called "Hurmat” only. (Hts Lordship 
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oMd • pc’ftion of deposition of one witness and 
proceeded ;) 

Similarly, plaintiff’s wife has been throughout 
called Mima. 

[ 16 ] This Mima was a woman of the Meraj'i 
Birobi caste, admittedly of a very low status, 
who was a widow when the plaintiff married her 

in 1913. The plaintiff admitted : 

■'It true that girU in the families of Maliks are 
(.’cnerally married to persons nearly related to them, or 
to men in the families of other Maliks.” 

lie stated : 

"I do not know whether girls are frequently married 
to men much younger than themselves,” 

but it is a matter of common knowledge that that 
is the case. The plaintiff admitted that although 
defendant 2, Acher Bai, was a cousiu of the 
plaintiff who had never married, there was 
never any question of his marrying Acher Bai 
or any other girl from the neighbouring family 
of the Hamalani Maliks. Admittedly there bad 
been many marriages between members of the 
family of the Hamalani Maliks and members of 
the family of the Maliks of Thano Bula Khan. 
He attempted to explain this by saying : 

' Acharbai did not wish to marry, and I did not wish 

to marry her, and that is why I did not marry her_ 

I never offered or sent a proposal for any Hamalani 
girl. I have never sent a proposal for any other girl 
except Mima. Neither Doda Khan, nor Bula Khan ever 
told me that I should marry(?)agirl of a good family.” 

Further, although the plaintiff bad a son who 
was 25 years old and Jhunjarkhan left seven 
daughters, the youngest of whom was is or 19 
years old, there never was any question of the 
plaintiff’s son marrying one of the daughters of 
Jbunjarkban. 

[17] It Is also clear that Hurmat, who died 
in 1942, was a very poor woman, who had to 
support herself by working as a labourer and as 
a midwife. This is not only clear from the evi* 
dence given by the defendapt’s witnesses, but 
from the evidence of Sub.Inspector Lutf Ali 
Ex. 45, one of the plaintiff’s witnesses, who ad¬ 
mitted : 

In 1910 my wife and my children were living with me 
at Thano Bula Khan. I came to know where the plain¬ 
tiff’s bouse was. I saw the plaintiff’s mother then. 
Plaintiff's mother was then working as a midwife.” 

It is obvious that family prestige and custom 
would not ordinarily permit one of the ladies of 
a family like the Alalik family, who was acknow¬ 
ledged as a member of the family, to go about 
working as a midwife or a labourer. 

[ 18 ] Another circumstance on which great 
reliance is placed by the defendants, as weighing 
heavily against the plaintiff’s contention, is the 
location of the graves of the plaintiff's brother 
Husseinbux, and the plaintiff’s wife Mima in 
the graveyard at Thano Bula Khan. In this 
graveyard there is a portion reserved for the 
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graves of the family of the Pirs. and another 
portion which is reserved for the graves of the 
members of the family of the Maliks. The graves 
of the members of the family of the Maliks are 
on a raised platform, all built up in a very 
similar manner. These graves-are in a line run. 
ning east to west. The platform on which the 
graves are built is known as the "thalla” of the 
"Maliks." In each of these graves the body is 
placed in the customary manner on its tight side 
with the head to the north and the feet to the 
south, so that it faces the west. The row of 
graves progressed from east to west, that is to 
say, each member of the family who died was 
buried next to the person who had died lest, 
immediately next and to the west of the last 
grave in the row. The evidence clearly shows, 
and there is no dispute about this, that the last 
persons to be buried in the row on the thalla in 
order were Salarkhan, Safarkban, Bodakban, 
Hajikhan, Jhunjarkhan, Bulakhan and Nazil- 
bai. The grave of Nazilbai is the last and the 
western most one, and the row ends here, as the 
portion to the west is reserved for the Pirs. It is 
clear as the evidence and the photographs show 
that the portion immediately to the north of the 
main row on the thalla is part of the portion 
reserved for the family of the Maliks, where 
there is room for another row of graves, and in 
the ordinary course the thalla would be extended, 
as and when more graves were built, in the tow 
and immediately to the north of the existing 
main row. In this row to the north of the thalla, 
and near its eastern end, where it would com¬ 
mence, there are three very small graves. These 
are the three graves of the children of Jhunjar- 
khan, each of whom died when a few months 
old. To the south of the thalla and immediately 
to the south of the graves in the middle of the 
row on the thalla there are three unbuilt full 
sized graves, which are of Husseinbux, Mima and 
Hurmat. Further to the east of these three graves, 
in the same row to the south of the thalla, there 
are other graves of Gadas. and to the south of 
these are the graves of Palaris of the Baliat 
caste. Husseinbuksh, the brother of the plaintiff, 
died in 192G or 1927, that is before Hajikhan, 
Jhunjarkhan, Bulakhan and Nazilbai. Mima died 
after Hajikhan and before Jhunjarkhan. There 
is no question about Jhunjarkhan’s children 
having been buried as members of the family of 
the Maliks in a portion reserved for the family* 
The explanation of the fact that these children 
were not buried in the main row is that the 
graves of only adult members of the family 
would be made in the main row, and as is usual, 
the smaller graves of children would be placed 
separately; The fact that Husseinbux and Mima 
were not buried in the main row on the thalla 
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would show that they were not regarded aa 
members the family. (After discussing the 
evidence of some witnesses his Lordship con¬ 
tinued :) It is argued on behalf of the defen¬ 
dants with considerable force that if Safatkhan 
had been married to Hurmat, and the marriage 
had been acknowledged by the Malik family, 
Hussainbux the son of Safarkhan would have 
been treated as a member of the Malik family 
and would have been buried next to Dodakhan, 
and that Mima, the wife of the plaintiff would 
have been buried next to Hajikhan on the tballa, 
and not “with the uncles and aunts" of Samar, 
that is among the Gadas. 

[19] (His Lordship next referred to certain inci¬ 
dents which had been relied upon as signiffcant and 
proceeded further'.) Another admitted fact is that 
there was no question or controversy ever raised 
as to whether the plaintiff was or was not a legiti¬ 
mate son of Safarkhan, before Bula Khan’s 
death. This fact was admitted and in fact as- 
serted by both sides, and each side in its turn 
attempted to base an argument on it. It is also 
admitted that immediately after the death of 
Bulakban the plaintiff as well as some other 
persons, including Sber Dilkhan, a member of 
the family of the Hamalani Maliks, laid claims 
to the Jagir, Pir Bakar Shah the acknowledged Pir 
of the family of the Maliks of Thano Bula Khan, 
who had officiated at the ceremonies when the 
pag was conferred on raalik Bula Khan end his 
predecessor Malik Doda Khan, refused to support 
the plaintiff’s claim. He has stated: 

"As wc are the Pir Mursbids of the Malik Family, 
we bHve been the persons who tied the turbans, con* 
lerred the ‘pag’ on the Maliks. I tied the ‘pag’ on 
Dodakhan and Bula Kban. I'be Hindus and Mussal- 
mans came to me after the death of Bula Khan and 
asked me toconfer the‘pag' on the plaintifl, urgingthat 
unless the peg was so conferred, the 3aghir would be 
confiscated and all would suffer. 1, bowever, refused, as I 
was rot willing to lend myself to an untruth. The 
plaintiff’s own people, the Babranis and Hairalauis. 
did not want me to tie the turban on the plaintiff, as 
they stated that the plaintiff was not the legitimate son 
of Safar Kban." 

Usually the dastarbaudi ceremony, when the 
pag is conferred on a successor, takes place 
within a short time of the death of the pagdar, 
and the previous daslarbandi ceremonies of the 
Maliks of Thano Bula Khan bad taken place at 
Thano Bula Khan. In this case no dastarbandi 
ceremony took place until 2C-9-1939, when a 
gathering took place at Jbimpir, at the instance 
of the plaintiff, at which the pag was conferred on 
the plaintiff by the plaintiff’s supporters. The 
plaintiff has admitted: 

"I am tbe only Malik among the Thano Bula Khan 
Maliks whose dastarbandi cetemony took place at 
Jbimpir. In tbe cases of Bula Kban and Dodakban tbe 
ceremonies took place at Bula Kban. ... Tbe delay 
in the dastarbandi ceremony in my ease, which took 


place 8 monthfl alter Bula Khan s u--... 

there was ‘shot’ (dispute and trouble) in this ciuv. 

[20] Another circumstance which must bo 
borne in mind, when the evidence on the main 
question in the case isconsidered. is that it would 
obviously be to the interests generally of the 
people living at Thano Bulabhan and those con¬ 
nected with them to have somebody to succeed 
to tbe Jagir, and particularly would this be the 
case with those connected with the family of tbe 
last malik. It is not, therefore, ditfiullt to under¬ 
stand tbat a person like the plaintiff who was 
undoubtedly connected with tbe Malik family, 
should receive a great deal of support when be 
claimed tbe Jaghir and that there should be 
many people who greatly desired tbat the plain¬ 
tiff should succeed. 

[21] I next come tbe question whether the 
plaintiff has succeeded in proving tbe nikab 
which, it is alleged, took place between Safarkhan 
and Hurmat at Kotri, somewhere about 1873. 
There is only one witness Cbatiir, Ex, 18. who 
has been examined as a witness of the marriage, 
and it is quite impossible to regard tbe evidence 
of this witness as true. (His Lordship discussed 
his evidence and rejected it as wholly false.) 
There is no other evidence of the fact of the solem¬ 
nisation of the marriage and the plaintiff has 
wholly failed to prove this part of bis case. 

[22] I next turn to the evidence produced by 
the plaintiff in support of his contention that be 
was always acknowledged by his father as his 
legitimate son, and that the plaintiff and his 
mother Hurmat were always looked upon and 
treated by all the family members, including de¬ 
ceased Malik Bula Khan, as the widow and 
legitimate son of deceased Safarkhan. As regards 
the law applicable to proof of marriage by in- 
direct evidence by acknowledgment, all tbat is 
necessary is to refer to the statement by the 
Privy Council in 48 Cal. 856^ at p. 8G1 where 
their Lordships (Lord Dunedin) stated: 

"Before discussing the aubject, it is as well at once to lay 
down with precision thediflerence between legitimacy and 
legitimation. Legitimacy is a status which results from 
certain facts,Legitimation is a proceeding which creates 
a status which did not exist before. In the proper sensa 
there is no legitimation under tbe Mahomedan law. 
Example of it may be found in other systems. The 
adoption of the Roman and the Hindu law effected 
legitimacy. The same was done under the Cannon Law 
and the Scotch Law in respect of what is known as 
legitimation i)er iubscguens niafriiuonium. By the 
Mahomedan law a son to be legitimate must be the off¬ 
spring of a man and his wife or of a man and his 
slave; any other offspring is the offspring of zina, that 
is, illicit connectioD. and cannot be legitimate. Tbe 
term ‘wife’ necessarily connotes marriage; but, as mar¬ 
riage may be constituted without any ceremonial, tbe 
existence of a marriage in any particular case may be 
an open question. Direct proof may bo-available, but 
if there be no such, indirect proof may suffice. Now one 
of tbe ways of indirect proof is by an acknowledgment 
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©{•legitimacy in favour of a son. This acknowleagment 
must be not merely of sonship, but must be made in 
such a way that it shows that the acknowledger meant 
to accept the other not only as his son, but as his legi¬ 
timate SOD. It must not be impossible upon tbe face of 
it; i. e., it must not be made when the ages are such 
tliat it is impossible in nature for tbe acknowledgor to 
be the father of the acknowledgee, or when tbe rnother 
spoken to in an acknowledgment, being tbe wife of 
another, or within prohibited degrees of the acknowledger, 
it would be arparent that the issue would be the issue 
of adultery or incest. Tbe acknowledgment may be re¬ 
pudiated bv the acknowledgee. But if none of these 
obje-etioDS occur, then the acknowledgment has more 
than a mere evidential value. It raises a presumption 
of marriage—a presumption which may be taken ad¬ 
vantage of either by a wife-claimant or a eon-claimant. 
Being, however, a presumption of fact, and not juris 
n? (fc jure, it is, like every other presumption of fact, 
capable of being set aside by contrary proof. The result 
is that a claimant son who has in his favour a good 
acknowledgment of legitimacy is in this position: The 
marriage will be held proved and "bis legitimacy estab¬ 
lished unless the marriage is disproved. Until the 
claimant eslablishos bis acknowledgment the onus is 
on him to prove a marriage. Once he establishes an 
acknowledgment, the onus is on those who deny a 
marriage to negative it in fact.” 

[23] All the important decisions wore recently 
reviewed by Kania J. in A. I. E. 1944 Bom. 213* 
tbe bead note of which is as follows: 


not only a son but a legitimate ^on. and that the 
existence of a valid marriage was not in fact 
negatived before the presumption in favour of 
the marriage and legitimacy could arise. A large 
number of rulings were discussed before me; 
but I consider it quite unnecessary to refer to 
them, and I barely mention .that they includ- 
ed 3 M. I. A. 295;* 22 S. L. R. 309;* 26 S. L. B. Ill;* 
A. I. R. 1937 P. C. 201;® 31 S. L. R. 71;^ 21 I. A. 
56® and 10 Lah. 725.® 


} 
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'■ Amongst Mahomedans no particular ceremonies are 
required for a marriage. The question whether there 
was a marriage or not is one of fact. That fact may he 
proved by direct evidence by calling witnesses who 
were present at the time of producing the nikabnama 
signed by tbe parties. It may be proved by indirect 
evidence which may raise a presumption of marriage. 
The question of marriage is one of fact and tbe pre- 
'sumption does not arise merely from the fact of some 
iyears of cohabitation. It is required to be proved that 
the man treated tbe woman as bis wife and bad re- 
L-ognized her as such, not merely casually but with the 
intention and knowledge of giving her the status of a wife. 
In respect of acknowledgment ofa son it is further neces¬ 
sary that the ackowledgment must be as of a legitimate 
son. Mere acknowledgment of paternity is not sufficient 
to raise a presumption of legitimacy or marriage. In 
the event of disproof of marriage, no amount of ac¬ 
knowledgment can make the presumption override the 
fact and persuade the Court to decide the matter on 
tbe presumption. If marriage is proved no question of 
acknowledgment remains to be considered. Only when 
by reason of time or circumstances tbe question of 
marriage is in a state of beiog 'unproved' the question of 
acknowledgment arises, and in dealing with that ques* 
tion satisfactorily evidence has to be led of clear ac¬ 
knowledgment. If the plaintiB leads such evidence of 
acknowledgment of the woman as his wife or acknow¬ 
ledgment of a child as bis legitimate child, in tbe 
absence of proof by the defendant tbe presumption of 
marriage will hold good and the plaintiff should be 
considered as having discharged the burden of proof.” 

It is clear that the evidence must be clear that 
the individual in question was acknowledged to be 


[ 24 ] A very large number of witnesses have 
been examined on behalf of the plaintiff to prove 
tbe alleged acknowledgments. But very little of, 
this evidence can even be relied upon‘as in any 
way bearing on the fact in question and even 
that is on the face of it quite valueless. (Discus¬ 
sion of evidence omitted.) 


[25] Having dealt with the evidence given by i 
the plaintiff and stated my reasons for holding 
that the plaintiff had wholly failed to prove tbe 
marriage of Safarkhan with Hurmat, and also 
wholly failed to prove that the plaintiff was 
acknowledged as a legitimate son of Safarkhan, 

I now turn to the evidence given by the defen- 
dants, which, in my view, clearly establishes that ; 
the plaintiff was not and was never acknowledg- j 
ed to be a legitimate son of Safarkhan. [After : 
discussing the evidence, his Lordship concluded ' 
as follows;] 

[26] To sum up tbe posltlow, the evidence 
given on behalf of the plaintiff appears to me to ^ 
be of very little value. On tbe other hand the 
evidence of. the family witnesses, Acherhai, 
Baidikhan and Mahomed Aminkhan, which there 

is no reason whatever for disbelieving and.w ic 
is very strongly supported by the evidence o 
Pir Bakarsbab, disproves the plaintiff s claim. 
The most important evidence, I consider is tae 
evidence of the admitted or undisputed cirouin- 
stances, to which I have referred in ***J® 

part of my judgment, which, it ^ 

make it quite clear that the plaintiff W 
brother Hussein Buksh were not 
members of the Malik family and^ wc* 

treated as such. . . ^ 

[27] I, therefore, answer-the main issue i 

case (issue 4) in the negative, that is, agams 
plaintiff. This suit is accordingly dismissed ^ 

costs. . , 

Suit dismtssei. 




ACC. 


END 




